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DISTRICT  OF  COLUMBIA,  TO  WIT: 

He  it  remembered,  that  on  tlic  eiehth  day  of  June,  Anno  Domini,  eighteen  hundred 
and  thirty  nine,  Asa  Kiuuc  ot'tlie  said  District,  deposited  in  this  office  the  title  of  a  book, 
llie  title  of  which  is  iu  the  words  following:  "  (iuestions  and  Answers  on  Law,  alpha- 
beiically  arranged,  with  references  to  the  most  approved  authorities;  by  Asa  Kinne  ;" 
I  he  right  whereof  he  claims  as  author.  In  conformity  with  an  Act  of  Congress,  entitled, 
'•  An  Act  to  amend  the  several  Acts  respecting  CopjTights." 

EDM.  J.  LEE,  Clerk  of  the  District. 

In  testimony  that  the  foregoing  is  a  true 
copy  fi-om  the  record  in  my  office,  1.  Edmund 
J.  Lee,  Clerk  of  the  District  Court  of  tlio 
District  of  Columbia,  hereto  set  my  hand, 
and  the  seal  of  said  Court,  tliis  eighth  day  ol 
June,  1639. 

EDM.  J.  LEE,  D.  C.  D.  C. 


Entered  according  to  an  Act  of  Congrcs.s,  in  the  year  1839,  by  Asa  Kmno.  in  the 
Clerk's  Office  of  the  District  Court  for  the  District  of  Columbia. 


Entered  according  to  an  Act  of  Congress,  in  the  year  1P42,  by  Asa  Kinne,  in  the 
Clerk's  Office  of  the  District  Court  for  the  District  of  Coinn-bia. 


Entered  according  to  an  Act  of  Congress,  in  the  year  18i:'..  by  Asa  Kinne,  in  th^ 
Clerk's  Office  of  the  District  Court  for  the  Southern  District  of  New  York. 
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Anst.  Rep.  Anstruther  Reports. 

Code  Nap.  Code  Napoleon. 

Crom.  Mee.  &  Ros.  Crompton,  Meeson  &  Roscoe. 

Coll.  on  Part.  Collyer  on  Partnership. 

Car.  Law  Rep.  Carolina  Law  Repository 

Ersk  Inst.  Erskine's  Institutes. 

Edw.  Ch.  R.  Edwards'  Chancery  Reports. 

Gill  «Sc  Johns.  Gill  &  Johnson's  Reports. 

Glyn  k,  Jam.  Glyn  &  Jameson's  Reports. 

Hov.  Sup.  Hovendon's  Supplement. 

Jarm.  on  Conv,  Jarman  on  Conveyances. 

Prec.  in  Ch.  Precedents  in  Chancery. 

Puff.  Puffendorf. 

Trait,  de  Mor.  Germ.         Tacitus  on  the  manners  of  the  Germans 

Tur.  &  Russ.  Turner  and  Russell. 


QUESTIONS  AND  ANSWERS 


LAW 


JUDGMENT. 


1.  What  is  a  judgment  1 

It  is  a  decision  or  sentence  of  the  law,  given  as  the  result  of  pro- 
ceedings instituted  for  the  redress  of  an  injury. 

Judgments  are  the  sentence  of  the  law  pronounced  by  the  court  upon 
the  matter  contained  in  the  record,  and  are  of  four  sorts  ;  first,  where  the 
facts  are  confessed  by  the  parties,  and  the  law  determined  by  the  court — 
as  in  the  case  of  a  judgment  upon  demurrer  ;  secondly,  where  the  law  is 
admitted  by  the  parlies,  and  the  facts  disputed — as  in  case  of  a  judgment 
upon  a  verdict ;  thirdly,  where  both  the  fact  and  the  law  arising  thereon 
are  admitted  by  the  defendant — which  is  the  case  of  judgments  by  default 
or  confession  ;  lastly,  where  the  plaintiif  is  convinced  that  either  fact  or 
law,  or  both,  are  insufficient  to  support  his  action,  and  therefore  abandons 
or  withdraws  his  prosecution — which  is  the  case  in  judgments  upon  non- 
suit or  retraxit. — 3  Black.  Comm.  305.     Jus.  hist.  lib.  4,  tit.   18. 

OF  FOREIGN  JUDGMENTS. 
1.  What  effect  is  given  to  a  foreign  judgment  in  rem  ? 

The  sentence  of  a  competent  court  proceeding  in  rem,  is  conclusive 
with  respect  to  the  thing  itself,  and  operates  a  complete  change  of  pro- 
perty ;  by  such  sentence  the  right  of  the  former  owner  is  lost,  and  a  com- 
plete title  given  to  the  person  who  claims  under  the  decree. — Williams 
V.  Armroyd,  7  Cranch,  423.  Rose  v.  Himely^  4  Crunch^  221.  But  in 
every  case  of  a  foreign  judgment,  condemning  a  vessel  as  prize  of  war, 
the  authority  of  the  court  to  act  as  a  prize  tribunal  must  be  examinable. 
The  question  whether  the  vessel  was  in  a  situation  to  subject  her  to  the 
jurisdiction  of  that  court,  is  also  examinable. — Ibid,  Flad  Oyen,  1  Rob. 
114.      The   Christopher,  2  Rob.   Rep.   173.      The  Kierlighett,   3  Rob.   82. 
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The  Helena,  4-  Rob.  3.     The  Comet,  5  Rob.  255.     Hudson  and  Smith  v 
Guestier,  6  C ranch,  281. 

A  foreign  sentence  of  condemnation,  as  good  prize,  is  not  conclusive 
that  the  title  to  the  property  was  not  in  a  subject  of  a  neutral  nation. — 
Maley  v.  Shattuck,  5  Crunch,  458. 

No  tribunal  of  a  co-ordinate  jurisdiction  can  examine  the  sentence  of 
another  competent  court  proceeding  i7i  rem,  or  inquire  whether  it  be  con- 
formable to  public  or  municipal  law. —  Williams  et  al.  v.  Jlrmroyd^  7  Cranch, 
428. 

2.  What  effect  is  given  to  a  foreign  judgment  in  personam  1 

The  rule  of  the  English  law  is,  that  a  foreign  judgment  is  prima  facie 
evidence  of  the  debt,  and  it  lies  on  the  defendant  to  impeach  the  justice  of 
it,  or  show  that  it  was  irregularly  or  unduly  obtained. — Sinclair  v.  Frazer 
cited  in  Duchess  of  Kingston's  case,  11  St.  Tr.,  222.  Martin  v.  jYicholls, 
3  Sirdon^s  Rep.  54-5.  In  the  latter  case  it  was  held,  that  a  foreign  judg- 
ment could  not  be  questioned,  not  merely  when  it  comes  in  collaterally  or 
bv  way  of  defence,  but  in  a  suit  brought  directly  to  enforce  it.  It  is  ne- 
cessary, however,  in  order  to  recognize  a  foreign  judgment,  and  give  it 
effect  in  any  way,  that  the  court  which  pronounced  it  was  competent  to  the 
case,  and  had  due  and  lawful  jurisdiction  over  the  cause  and  the  parties  ; 
and  this  is  the  case  whether  the  proceedings  be  in  rem  or  in  personam. 
Story's  Com.  on  Conflict  of  Laws,  492.  1  Kent's  Com.,  261.  2  Kent's 
Com.,  121.  Tarlelon.  V.  Tarleton,  ^  Manle  Sf  Selw.2l.  Guiness  \.  Car- 
well,  1  Barn.  S,-  Adolph.  459.  ^equet  v.  JW  Carthy,  2  Ibid,  951.  Vattcl,  b.  2, 
ch.  7,  sec.  84,  85.  Huberus  de  Conflictii  Legum,  lib.  1,  tit  3,  sec.  3,  6. 
Henry  on  Foreign  Latv,  74,  76. 

There  is  a  distinction  taken,  in  the  English  Courts,  between  suits 
brought  by  a  party  to  enforce  a  foreign  judgment,  and  suits  brought 
against  a  party,  who  sets  up  a  foreign  judgment  in  bar  by  way  of  de- 
fence.  In  the  former  case,  it  is  said,  that  no  sovereign  is  bound,  jure 
gentium,  to  execute  a  foreign  judgment  within  his  dominions  ;  and  there- 
fore, if  execution  of  it  is  sought  in  his  dominions,  he  is  at  liberty  to  inquire 
into  the  merits  of  the  judgment.  But  it  is  otherwise  where  the  defendant 
sets  up  a  foreign  judgment  as  a  bar  to  proceedings  ;  for  if  it  has  been  pro- 
nounced by  competent  tribunals  and  carried  into  effect,  the  losing  party 
has  no  right  to  institute  a  suit  elsewhere.  It  is  then  res  judicata,  which 
ought  to  be  received  as  conclusive  evidence  of  right  :  and  the  exceptiore% 
judicatcB  under  such  circumstances,  is  entitled  to  universal  esteem  and  res- 
pect.  This  distinction  has  been  very  generally  recognized  as  having  a  foun- 
dation in  international  justice. — Story's  Com.  on  Conjlict  of  Laws,  500. 
2  Kent's  Com.,  119.  Boucher  v.  Lauson,  cases  T.  Hardw.  89.  Turletcn 
Sr  Tarlelon,  4  Maulc  Sr  Selw.,  10.     Philips  v.  Hunter,   2  //.  Black,  410. 

3.  How  is  this  rule  received  in  the  United  States  1 

The  general  doctrine  niaintained  in  the  American  Courts  in  relation 
to  foreign  judgments  is,  that  they  are  prima  facie  evidence,  but  they  are 
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impeachable. — Story^s  Com.  on  Conflict  of  Laws,  508.  2  Kent's  Com., 
118,  ei  seq.  4  Coiven''s  Rep.,  520.  Green  v.  Sarrnicnto,  1  Peters^  C.  C. 
Rep.,  14^.  Field  V.  Gibbs,  Ibid.  155.  ^Idrich  v.  Kinney,  4<  Connec.  Rep. ^ 
380.  Shumway  v  Still/nan,  6  Wendell,  447.  Hall  v.  Williams,  6  Pick., 
247.     Starbuck  v.  Murray,  5  Wendell,  148. 

Foreign  judgments  w  ?-eOT,  with  respect  to  personal  property,  are  held 
to  be  conclusive  in  cases  where  the  Court  had  jurisdiction,  so  that  the 
same  question  may  not  be  again  litigated. —  Williams  v.  Armroyd,  7 
Cranch,  433.  Croudson  v.  Leonard,  4  Cranch,  434.  Rose  v,  Himely,  4 
Cranc/i,  141.  Hudson  v.  Guestier,  Lafont  v.  Bigelow,  4  Cranch,  293. 
Fitzsimmons  v.  JVeivport  Ins.  Co.,  4  Cranch,  185.  Maley  v.  Shattuck,  3 
C'ra?icA,  458.   T/^e  Jfary,  9  Cranch,  126.      'i'Ae  Gran-Para,  7  fTAea^,  471. 

4.  What  is  the  rule  of  the  French  law  in  regard  to  foreign  judgments? 

The  present  prevailing  doctrine  appears  to  be,  that  foreign  judgments 
are  executory  in  France,  after  being  subject  to  re-examination  ;  and  who- 
ever seeks  to  enforce  a  foreign  judgment,  must  show  the  reason  upon 
which  it  is  founded. — Merlin,  Ques.  du  Droit,  tit.  Jud.  §  14.  Repertoire 
Jurisp.,  tit.  Jud.  §  6.  Toulier,  Droit  Civl  Frangoise,  torn.  10,  JVo.  16  a  86. 
Pardesus,  Droit  Commercial,  torn.  5,  1488. 

5.  What  is  the  proper  mode  of  enforcing  a  foreign  judgment! 

By  an  action  of  debt.  An  action  of  debt  on  judgment  lies  immedi- 
ately on  the  recoverj''  thereof,*  and,  even  on  a  judgment  recovered  in  an- 
other state  :  but  in  the  latter  case  tllfe  defendant  may  show  that  the  Court 
had  no  jurisdiction.  An  administrator  may  have  debt  in  his  own  individual 
name  to  recover  a  judgment  in  his  representative  character. — Denison  v. 
Williams,  4  Conn.  Rep.,  402.  Clark  v.  Goodwin,  14  Mass.  Rep.,  239. 
Smith  v.  Mumford,  9  Cowen,  26.     Hale  v.  Angel,  20  Johns.  Rep.,  342. 

6.  What  is  the  proper  exception  to  such  an  action  1 

The  plea  of  nul  tiel  record. — Ladd  v.  Blunt,  4.  Mass.  i2ep.,402.  Ben- 
ion  V.  Bur  got,  10  Serg.  Sr  Ratole,  240.     Mills  v.  Duryee,  7  Cranch,  481. 

But  this  does  not  apply  to  foreign  judgments  :  nil  debet  is  the  proper 
plea  to  actions  on  such  judgments. — Bissell  v.  Briggs,  9  Mass.  Rep.,  462. 
Hall  V.  Williams,  6  Pick.  Rep.,  232.  Hampton  v.  McCotmell,  3  Wheaton, 
234. 

OF  JUDGMENTS  RENDERED  IN  THE  COURTS  OF  THE 
UNITED  STATES. 

1.  What  are  the  rules  governing  the  execution  of  the  judgments  and 
judicial  process  of  the  Circuit  Courts  of  the  United  States  1 

They  are  laid  down  as  follows : 

1st.  That  by  the  general  provisions  of  the  laws  of  the  United  States, 
the  Circuit  Courts  can  issue  no  process  beyond  the  limits  of  their  districts. 
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2d.  That  independent!}'  of  positive  legislation,  the  process  can  only  be 
served  upon  persons  within  the  same  districts. 

3d.  That  the  acts  of  Congress  adopting  the  state  process,  adopt  the 
form  and  modes  of  service,  only  so  Air  as  the  persons  are  rightfully  within 
the  reach  of  such  process,  and  did  not  intend  to  enlarge  the  sphere  of  the 
jurisdiction  of  the  Circuit  Courts. 

4th.  That  the  right  to  attach  property,  to  compel  the  appearance  of 
persons,  can  properly  be  used  only  in  cases  in  which  such  persons  are 
amenable  to  the  process  of  the  Court,  in  personam,  that  is,  where  they  are 
inhabitants,  as  found  within  the  United  States,  and  not  where  they  are 
aliens,  or  citizens  resident  abroad  at  the  commencement  of  the  suit,  and 
have  no  inhabitancy  here  :  and  even  in  case  of  a  person  being  amenable 
to  process  in  personavi,  an  attachment  against  his  property  cannot  be  issued 
against  him  except  as  part  of,  or  together  with,  process  to  be  served  on 
his  person. 

The  Circuit  Court  of  each  district  sits  within  and  for  that  district,  and 
is  bounded  by  its  local  limits. 

Whatever  may  be  the  extent  of  the  jurisdiction  of  the  Circuit  Courts 
over  the  subject  matter  of  suits,  in  respect  to  persons  and  property,  it  can 
only  be  exercised  within  the  limits  of  the  district. 

Congress  might  have  authorized  civil  process,  from  any  Court,  to 
have  run  into  any  State  of  the  Union.  It  has  not  done  so.  It  has  not,  in 
terms,  authorized  any  civil  process  to  run  into  any  other  district  ;  with  the 
single  exception  of  subpoenas  to  witnesses,  within  a  limited  distance.  In 
regard  to  final  process,  there  are  two  cases,  and  only  two,  in  which  writs 
of  execution  may  now,  by  law,  be  served  in  any  other  district  than  that  in 
which  the  judgment  was  rendered  ;  T)ne  in  favor  of  private  persons  in  an- 
other district  of  the  same  State,  and  the  other  in  favor  of  the  United  States, 
in  any  part  of  the  United  States. — Toland  v.  Sprague,  12  Peters^  S.  C.  Rep., 
300.     Piquet  v.  Swan,  5  Mason,  39. 

The  Circuit  Court  has  no  authority  to  decree  a  sale  of  lands  lying  in 
another  State,  by  a  master  acting  under  its  own  authority. — Boyce's  Extr. 
V.  Grundy,  9  Peters'*  S.  C.  Rep.,  299. 

2,   What  effect  may  State  laws  have  in  restraining  a  judgment  of  the 
Federal  Courts  1 

State  laws  cannot  control  the  exercise  of  the  powers  of  the  National 
Government,  or  in  any  manner  limit  or  effect  the  operation  of  the  process 
or  proceedings  in  the  National  courts.  The  whole  efficacy  of  such  laws, 
in  the  Courts  of  the  United  States,  depends  upon  the  enactments  of  Con- 
gress. So  far  as  they  are  adopted  by  Congress,  they  are  obligatory.  Be- 
yond this  they  have  no  controlling  influence.  Congress  may  adopt  such 
State  laws,  directly,  by  substantive  enactments,  or  they  may  confide  the 
authority  to  adopt  them  to  the  courts  of  the  United  States. — Beers  v. 
Haughton,  9  Peters'*  S.  C.  Rep.,  329.  Sturges  v.  Crowiiinshields,  4  Wheat., 
200,  4  Condens.  Rep.,  409.  Wayman  v.  Southard,  11  Wheaton,  1,  6 
Condens.  Rep.,  1.  United  States  Bank  v.  Halsted,  10  Wheaton,  51,  6 
Condens.  Rep.,  22.  Mason  v.  Hale,  12  Wheaton,  370,  6  Condens.  Rep., 
535.     Bank  of  Hamilton  Y .   Dudley's  Heirs,  2   Peters*  S.   C.  Rep.,    526. 
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The  state  legislatures  cannot  annul  the  judgments  nor  determine  the  juris- 
diction of  the  Federal  Courts. — The  United  States  v.  Judge  Peters,  2  Con- 
dens.  Rep.,  202. 

The  local  laws  of  a  State  can  never  confer  jurisdiction  on  the  courts 
of  the  United  States.  They  can  only  furnish  rules  to  ascertain  the  rights 
of  the  parties,  and  thus  to  assist  in  the  administration  of  the  proper  reme- 
dies where  the  jurisdiction  is  vested  by  the  laws  of  the  United  States. — 
Steamboat  Orleans  v.  Phcebus,  11  Peters''  S.  C.Rep.,  175. 


OF  JUDGMENTS  IN  SISTER  STATES. 

1.  What  effect  is  given,  in  the  courts  of  one  state,  to  a  judgment  ren- 
dered in  a  court  of  another  state  of  the  Union  1 

The  Constitution  of  the  United  States,  Art.  4,  Sec.  1,  provides  that 
full  faith  and  credit  shall  be  given,  in  each  state,  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state.  And  Congress  may,  by 
general  laws,  prescribe  the  manner  in  which  such  acts,  records,  and  pro- 
ceedings, shall  be  proved,  and  the  effect  thereof. 

Accordingly,  by  Act  of  May  26,  1790,  Sec.  1,  it  is  enacted,  that  the 
acts  of  the  legislatures  of  the  several  states  shall  be  authenticated  by 
having  the  seal  of  their  respective  states  affixed  thereto.  The  records  and 
judicial  proceedings  of  the  courts  of  any  state,  shall  be  proved  or  admitted 
in  any  other  court  within  the  United  States,  by  the  attestation  of  the  clerk 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a  cer- 
tificate ofthe  judge,  chief  justice,  or  presiding  magistrate,  as  the  case  may 
be,  that  the  said  attestation  is  in  due  form.  And  the  said  records  and  judi- 
cial proceedings,  authenticated  as  aforesaid,  shall  have  such  faith  and 
credit  given  to  them  in  every  court  within  the  United  States,  as  they  have 
by  law  or  usage  in  the  courts  of  the  state  from  whence  the  said  records 
shall  be  taken. 

By  another  act  on  the  subject  passed  on  the  27th  March,  1804,  Sec. 
1,  all  records  and  exemplifications  of  official  books,  which  are  or  maybe 
kept  in  any  public  office  of  any  state,  not  appertaining  to  a  court,  shall  be 
proved  or  admitted  in  any  other  court  or  office  in  any  other  State,  by  the 
attestation  of  the  keeper  of  the  said  records  or  books  and  the  seal  of  his 
office  thereto  annexed,  if  there  be  a  seal,  together  with  the  certificate  of 
the  presiding  justice  ofthe  court  of  the  county  or  district,  as  the  case  may 
be,  in  which  such  office  is  or  may  be  kept,  or  ofthe  Governor,  Secretary 
of  State,  the  Chancellor,  or  the  keeper  of  the  great  seal  of  the  state,  that 
the  said  attestation  is  in  due  form,  and  given  by  the  proper  officer. 

2.  What  is  understood  by  "  due  form  ?  " 

The  due  form  intended  by  the  act,  is  that  ofthe  state  or  ofthe  court 
whence  the  record  comes, —  Craig  v.  Brown,  1  Peters*  S.  C.  Rep.,  .35. 
Serg.    Const.  Law,  388. 

If  the  clerk  attest  that  the  foregoing  is  truly  taken  from  the  records 
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of  the  court,  and  the  presiding  judge  certify  it  to  be  in  due  form,  it  is  con- 
clusive, and  no  other  evidence  can  be  aduiittod  to  show  that  it  is  not  in  due 
[onu.—Ferguso7i,  v.  Harwood,  7  Crunch,  40S.  I  Burrs  Trial,  98.  C/iurch 
V.  Hubbard^  1  Condcns.  Rep.^  395.  Lessee  of  Griffith  v.  Tcnckhouscr,  1 
Peters'  C.  C.  Rep.,  418.  Pettibone  v.  Derringer ,  ^  Wash.  C.  C.  Rep., 
215.  United  Statea  X.  Jlmedy,  11  Wheaton,  392.  Drummond^s  Jldm.  v. 
Magruder^s  Trustees^  9  Crunch,  122. 

By  the  record  certified  in  the  manner  prescribed,  such  proof  of  tlie 
judgment  is  of  as  high  a  nature  as  inspection  of  the  record  would  be. — 
Mills  V.  Duryee,  7  Craiich,  481.     Furguson  v.  Harwood,!  Cra/ich,WS. 

It  is  now  settled  that  the  judgment  of  a  state  court  shall  have  the  same 
credit,  validity,  and  effect,  in  any  state,  which  it  had  in  the  state  where  it 
was  pronounced  ;  and  that  whatever  pleas  would  be  good  in  a  suit  thereon 
in  such  state,  and  no  others,  can  be  pleaded  in  any  court  in  the  United 
States. — Hampton  v.  McConneJl,  3  Wheaton,  234'. 

It  is  therefore  held,  that  when  the  defendant  had  full  notice,  and  gave 
bail,  a  judgment  in  a  state  court  is  conclusive,  and  in  a  suit  upon  that 
judgment  the  defendant  cannot  plead  nil  debet. — Armstrong  v.  Carson^s 
Executors,  2  Dull.,  302.  Hampton  v.  McConnell,  3  Wheaton,  334-.  For 
the  record  imports  an  absolute  verity. — Field  v.  Gibbs,  1  Peters'  C.  C.  Rep., 
155. 

And  if  in  a  suit  commenced  by  attachment,  and  judgment  recovered, 
the  defendant  had  personal  notice  of  the  suit,  and  afterwards  appeared 
and  made  defence,  any  objection  to  the  proceeding  is  thereby  waived,  and 
7iil  debet  cannot  be  pleaded. — Mayhem  v.  Thatcher,  6  Wheaton,  129. 
Phelps  V.  Holker,  1  Dall.,  261.  Killburn  v.  Woodworth,  5  Johns.  Rep.,  37. 
Kibbe  V.  Kibbe,  Kirby,  110.  Belts  v.  Death,  Addison's  Rep.,  265.  Hop- 
kins V.  Lee,  6  Wheaton,  100. 

No  action  will  lie  at  law  on  the  decree  of  a  court  of  equity,  for  the 
payment  of  money. — Hugh  v.  Higgs,  8  Wheaton,  697.  Contra  9  Serg.  Sf 
Ravjle,  252.  Where  an  action  of  debt  was  maintained,  there  being  no  court 
of  equity  in  Pennsylvania. — Evan's  Adm.  v.  Satem.  Dubois  v.  Dubois,  6 
Covjeiis  Rep.,  490. 

The  whole  of  the  record  that  relates  to  the  subject  matter  must  be 
certified. — Griffith's  Lessee  v.  Evans,  1  Peters'  C.  C.  Rep.,  166. 

3.  How  is  the  act  of  Congress  considered  in  reference  to  the  federal 
courts  \ 

It  applies  only  to  the  records  of  the  state  courts,  and  not  to  those  of 
the  United  States  courts.  With  regard  to  these,  if  offered  in  evidence  in 
a  state  court,  it  remains  with  such  court  to  decide  on  the  sufficiency  of  the 
evidence.  It  was,  therefore,  held  by  the  supreme  court  of  New  York,  in 
an  action  brought  on  a  judgment  rendered  in  the  circuit  court  of  the 
United  States  for  the  district  of  Massachusetts,  that  on  the  plea  of  nul 
iiel  record,  a  record  under  the  seal  of  such  circuit  court,  certified  by  the 
clerk  as  a  copy,  was  sufficient  evidence  :  that  being  the  ordinary  way  of 
certifying  such  record  in  Massachusetts,  instead  of  the  technical  exem- 
plification.— Pepoon  V.  Jenkins,  2  Johns.  Cos.,  119. 
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To  bring  a  judgment  within  the  act,  the  court  must  not  only  have* 
jurisdiction  of  the  cause,  but  of  the  parties.  A  debtor  living  in  M.,  may- 
have  goods,  effects,  or  credits  in  N.,  where  the  creditor  lives.  The  cred- 
itor may  lawfully  attach  these,  pursuant  to  the  laws  of  that  state,  in  the 
hands  of  the  bailiff,  factor,  or  trustee,  or  garnishee  of  his  debtor ;  and  on 
recovering  judgment,  those  goods,  &c.,  may  lawfully  be  applied  to  satisfy 
the  judgment  ;  and  the  bailiff,  &c.,  sued  in  M.  for  those  goods  shall  be 
protected  by  the  judgment  in  N.  If,  however,  those  goods  are  insufficient 
to  satisfy  the  judgment,  and  the  creditor  should  sue  an  action  on  that  judg- 
ment, in  another  state,  he  must  fail ;  because  the  defendant  was  not  per- 
sonally amenable  to  the  jurisdiction  of  the  court  rendering  the  judgment. — 
Bissell  V.  Briggs,  9  Mass.  Rep.,  462.  Killburn  v.  Woodworth,  5  Johns. 
Rep.,  3.  Robinson  v.  Ward's  Ex.,  86  Ibid,  85.  Taylor  v.  Phelps,  1  Gill 
S)'  Johns.  Rep.,  492.  Shumioayv.  Stillman,  6  WendelPs  Rep.,  447.  Jacobs 
v.  Htdl,  12  Mass.  Rep.,  25. 

To  give  jurisdiction  of  the  person  to  the  court,  in  any  case,  the  party 
must  have  had  due  notice  of  the  suit. — Hitchcock  v.  Aikiiis,  1  Caines^  Rep., 
466.  Armstrong  v.  Carson,  2  Ball.,  302.  Hall  v.  Williams,  6  Pick.  Rep.,  232. 

4.  What  is  the  rule  as  to  justices  of  the  peace  under  the  above  provision 
of  Congress  1 

That  the  judgment  of  a  justice  of  the  peace  is  entitled  to  full  faith  in 
another  state,  if  it  be  proved  the  subject-matter  was  within  his  jurisdiction  ; 
and  the  proceedings,  in  all  respects,  conformable  to  the  statute  produced. — 
Thomas  v.  Robinson,  3  Wendell,  367.  Co7itra,  2  Pick.  Mass.  Rep.,  448. 
4  JV.  H.  Rep.,  450. 

To  an  action  of  debt  in  New  York,  the  defendant  pleaded  in  bar,  a 
judgment  recovered  in  Vermont,  for  the  same  cause  ;  and  that  execution 
had  issued  there,  which  had  been  satisfied  by  an  extent  and  appraisement 
of  lands,  averring  that  the  proceedings  were  according  to  the  laws  of  that 
state  ;  upon  demurrer  the  court  held  the  plea  bad,  in  not  setting  forth  the 
statute  of  Vermont,  authorising  those  proceedings. — Holmes  v.  Broughton, 
10  Wendell,  75,  Pearsall  v.  Dwight,  2  Mass.  Rep.,  34.  Legg  v.  Legg,  8 
Mass.  Rep.,  35. 

5.  How  are  judgments  in  penal  actions  regarded,  in  other  states  than 
those  in  which  they  are  obtained  X 

An  action  may  be  maintained  on  a  judgment  recovered  in  a  qui  tarn 
action  in  another  state  for  a  penalty. — Healy  v  Root,  Adm.,  11  Pick.  Rep., 
389. 

6.  How  are  judgments  in  criminal  cases  considered  in  sister  states  1 

The  clause  in  the  constitution  has  no  effect  in  criminal  cases  ;  and 
in  respect  to  them,  the  relation  of  the  states  to  one  another  is  left 
wholly  unaffected  by  the  constitution.  Therefore,  the  conviction  of  an 
infamous  crime  in  a  foreign  country,  or  in  another  state,  does  not  (as  to 
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its  consequent  disabilities)  follow,  or  attach  to  the  person  in  another  state. 
— Commonwealth  v.  Green,  17  Mass.  Rep.,  547.  Gregory  et  al.  14.  lb. 
499. 

This  is  not  a  settled  doctrine  in  foreign  jurisprudence,  though  un- 
doubtedly the  rule  of  the  Common  Law,  and  of  the  English  courts.  Lord 
Loughborough  held,  in  Follioit  v.  Ogden,  .1  Hen.  Black's  Rep.,  135,  that 
penal  laws  of  foreign  countries  are  strictly  local,  and  afTect  nothing  more 
than  they  can  reach,  and  can  be  seized  by  their  authority.  A  fugitive 
who  passes  hither,  comes  with  all  his  transitory  rights.  It  is  a  general 
principle,  that  the  penal  laws  of  one  country  cannot  be  taken  notice  of  in 
another.  IVolf  v.  Oxholm,  6  Mavle  4*  Selw.,  99.  Scovill  v.  Carifield, 
14  John's  Rep.  33S.  The  State  v.  Knight,  Taylor's  JS''.  C.  Rep.,  65.  But 
many  '"oreign  Jurists  contend  that  the  state  or  condition  of  a  person  at  his 
domicil  accompanies  him  everywhere.  See  post,  Penal  Law,  and  Story's 
Com.  on  the  Conflict  of  Laws,  516,  et  seq. 

7.  May  a  Court  of  Equity  give  relief  on  a  bill,  quia  timet,  against  a 
judgment  of  a  sister  state,  where  that  judgment  is  not  put  in  suit  in  the 
state  in  which  the  court  sits  1 

Under  some  circumstances  it  may,  when  the  parties  are  within  the 
jurisdiction  of  the  court :  as  where  the  defence  was  of  an  equitable  nature, 
or,  if  lecral,  such  as  was  not,  or  could  not,  by  ordinary  means,  be  known 
to  the  defendant  upon  the  trial ;  or  if,  through  some  uncontrollable  circum- 
stances, he  was  deprived  of  the  benefit  of  such  testimony,  when  it  was  a 
legal  defence,  and  known  to  him,  equity  will  give  relief,  quia  timet. — Win^ 
Chester  v.  Jackson,  Evans  et  al.,  3  Hayward's  Rep.,  305. 

Although  a  judgment  in  a  court  of  a  state  is  not  to  be  regarded 
in  the  courts  of  her  sister  states  as  a  foreign  judgment,  or  as  merely /3nOT« 
facie  evidence  of  debt  to  sustain  an  action  of  debt  upon  the  judgment, 
it  is  to  be  considered  only  distinguishable  from  a  foreign  judgment  in  this, 
that  by  the  first  section  of  the  fourth  article  of  the  constitution,  and  by  the 
Act  of  May  26th,  1790,  Sec.  1,  the  judgment  is  conclusive  on  the  merits, 
to  which  full  faith  and  credit  shall  be  given  when  authenticated  as  the 
Act  of  Congress  has  prescribed. — McElmoylev.  Cohen's  Admr.,  13  Peters' 
S.  C.  Rep.,  312. 

By  the  law  of  Congress  the  judgment  is  made  a  debt  of  record,  not 
examinable  upon  its  merits  ;  but  it  does  not  carry  with  it  into  another 
state,  the  effiicacy  of  a  judgment  upon  property,  or  upon  persons,  to  be 
enforced  by  execution.  To  give  it  the  force  of  a  judgment  in  another 
state,  it  must  be  made  a  judgment  there  ;  and  can  only  be  executed  in 
the  latter  as  its  laws  may  permit. — Ibid. 

OF  DOMESTIC  JUDGMENTS  AND  THEIR  EFFECTS. 

1.  What  is  the  effect  of  a  judgment,  as  regards  the  matter  in  dispute  1 

Judgments  and  decrees  are  conclusive  between  the  parties  and  their 
privies.     Thus,  where  a  mortgagee  brought  an  action  to  recover  posses- 
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sion,  and  the  defendant  set  up  usury,  but  the  plaintiff  showing  a  judgment 
recovered  on  the  mortgage  note,  in  a  suit  in  which  the  defendant  pleaded 
non  assumpsit  with  a  notice  of  usury  ;  held  that  this  concluded  the  de- 
fendant.— Belisv.  Starr,  5  Conn.  Rep.,  550.     Willey  v.  Paulk,  6  Ibid.,  74. 

The  decree  of  a  district  court  of  the  United  States,  in  respect  to  the 
title  in  question,  if  directly  decided,  is  conclusive  of  the  title  of  the  party 
in  whose  favor  it  is  established. — Denison  v.  Hyde,  6  Conn.  Rep.,  508. 

The  general  rule  is,  that  when  one  is  barred  by  a  judgment,  he  is 
barred  as  to  that  for  ever. — Ferrer^s  Case,  6  Co.,  7. 

2.  What  is  the  rule  as  to  the  conclusiveness  of  a  judgment  in  an  action 
of  ejectment  \ 

That  one  judgment  in  ejectment  is  no  bar  to  another  action  in  eject- 
ment. The  reason  is  this  ;  that  as  the  action  is  brought  to  recover  pos- 
session of  lands  founded  upon  a  right  of  entry,  the  party  claiming  is  sup- 
posed to  have  entered  and  sealed  a  lease,  and  the  lessee  brings  the  action  ; 
this  demise,  and  every  such  entry  and  demise,  although  a  fiction  in  law, 
is  to  give  a  new  right  of  action.  But  a  judgment  in  ejectment  is  as  con- 
clusive as  any  other  judgment,  except  in  another  action  of  ejectment. — 
Van  Wyck  v.  Seward,  2  Edio.,  Ch.  Rep.  327.  Jackson  v.  Seward,  5  Cowen,  67. 

Where  a  promissory  note  is  given  for  the  payment  of  goods  sold, 
and  judgment  is  recovered  on  the  note,  the  party  giving  the  note  may 
have  an  action  to  recover  an  over-payment  by  mistake,  independent  of 
the  judgment. — Whitcomb  v.  Williams,  4  Pick.  Rep.,  228.  Shearrer  v. 
Fowler,  7  Mass.  Rep.,  22.     Row  v.  Smith,  16  Mass.  Rep.,  306. 

3.  What  is  the  effect  of  judgments  upon  third  parties'? 

In  some  cases  a  judgment  will  be  evidence  of  a  debt,  even  ao-ainst 
strangers  :  as  where  a  sheriff  being  sued  for  an  escape,  notified  the  bail, 
and  all  aided  in  the  defence.  Judgment  being  recovered  against  the 
sheriff,  it  was  held  conclusive  in  respect  to  the  sureties;  and  the  verdict 
is  evidence  without  the  judgment. —  Thasher  v.  Haines,  2  JV.  H.  Rep., 
443.  Kipp  V.  Brigham,  6  Johns.  Rep.,  158.  1  Ibid.,  168,  But  in  general 
a  judgment  is  not  conclusive  evidence  of  debt  against  strangers. — Pierce 
V.  Jackson,  6  Mass.  Rep.,  242. 

A  judgment  against  the  debtor  is  conclusive  against  the  sheriff  in 
an  action  for  escape  on  mesne  process  as  to  the  amount  of  the  debt. — 
Wright  v.  Dekline,  1  Peters'  C.  C.  Rep.  ,  199.  Patten  v.  Halsted,  Coxe's 
Rep.,  Til. 

A  judgment  will  not  enure  by  way  of  estoppel,  except  between  par- 
ties and  privies. — Lord  v.  Baldwin,  6  Pick.  Mass.  Report,  38.  Burgess  v. 
Lane,  3  Greenl.  Rep.,  165.  Worcester  v.  Green,  2  Pick.  Rep.,  425.  5 
Johns.  Ch.  Rep.,  320.  Jldams  v.  Barnes,  17  Mass.  Rep.,  365.  Trevivian 
V.  Lawrence,  3  Salk.,  151.     Co.  Lit.,  221.     4  Co.  Rep.,  53. 

A  judgment  in  favor  of  the  freedom  of  a  slave  has  no  effect  against  a 
party,  who  does  not  claim  under  the  party  against  whom  the  former  judg- 
ment was  recovered. — Kitty  v.  Fiizhugh,  4  Rand.,  600.  Andrews  v.  Her- 
ring, 5  Mass.  Rep.,  210.  Preston  v.  Crofut,  1  Conn.  Rep.^  527.  Smith 
v.  Saxton,  6  Pick.,  483. 
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4.  What  is  the  effect  of  a  judgment  against  a  co-trespasser  1 

It  was  formerly  held  to  be  a  bar  without  a  satisfaction,  2  Hen.  Sf  Mun., 
358  ;  but  later  authorities  maintain  that  nothing  but  satisfaction  will  bar 
an  action  against  his  fellows. — Campbell  v.  P helps,  1  Pick.  Pep.,  61. 
Flood  V.  Brown,  1  Rawle  Rep.,  121.  Robinson  v.  Smith,  18  Johns.  Rep. 
459.      White  v.  Philbrick,  5  Grcenl.  Rep.,  147. 

5.  What  is  the  rule  where  a  judgment  constitutes  a  part  of  a  title, 
which  is  sought  to  be  set  up  1 

The  defendant  may  show  that  it  is  fraudulent  and  void,  unless  where 
b«  is  estopped  from  so  doing  by  reason  of  being  party  or  privy.  Thus, 
where  certain  negroes  had  been  purchased  by  the  plaintiff  under  fraudu- 
lent judgments  in  his  favor,  the  court  observed  that  they  were  -prima 
facie  evidence  of  what  they  purport  as  a  part  of  the  plaintiff's  title,  but  no 
more. — Gregg  v.  Bigham,  1  HilVs  S.  C.  Rep.,  299.  jMcElwee  v.  Sutton,  2 
Bailey^s  S.  C.  Rep.,  361.     Sims  v.  Slocum,  3  Cranch,  300. 

If  the  liability  of  defendant  as  endorser  be  established  in  a  former 
iction  between  the  same  parties,  it  is  conclusive  in  another  action. — 
Wright  V.  Butler,  6  Wendell,  284.     Wilson  v.  Mower,  5  Mass.  Rep.,  407. 

A  matter  of  controversy,  settled  by  a  court  having  jurisdiction  of  the 
subject,  is  conclusive  ;  until  reversed  on  error,  the  court  cannot  collate- 
.-ally  inquire  into  the  merits  of  the  judgment,  in  another  action,  even 
though  fraud  be  alleged. — Homer  v.  Fish  et  al.,  1  Pick.,  436.  Saxton  v. 
Chamberlain,  6  Pick.  Reports,  223.  Livermore  v.  Hcrschell  et  al.,  3  Ibid^ 
33.    Smith  v.  Lewis,  3  Johns.  Rep.,  157. 

A  judgment  recovered  in  a  writ  of  entry  in  the  name  of  one  of  seve- 
ral heirs,  will  not  avail  another  heir  in  a  suit  for  mesne  profits. —  White  et 
al.  V.  Mosley  et  dl.,  5  Pick.  Reports,  230.  ^damsv.  Pearson,  7  Ibid.,  341. 
Jlllen  V.  Carter,  8  Ibid,  171. 

The  question  must  appear  from  the  record  to  be  the  same. — Smith 
T.  Sherwood,  4  Conn.  Rep.,  276.  Lawrence  v.  Hunt,  10  Wendell's  Rep., 
80. 

A  judgment  is  not  conclusive  of  a  matter  collaterally  in  question. — 
Jackson  Ex.  dem.  Genet  v.  Wood,  3  Wendell's  Rep.,  27.  8  Ibid,  9.  2 
Bing.,  377.     I>7json  v.  Wood,  2  Barn.  4'  Cress.,  449. 

But  a  judgment  between  the  parties  is  conclusive,  if  the  question  is 
the  same  as  in  another  action,  although  the  debt  is  different. — Gardner  v. 
Buckbee,  3  Cornell's  Rep.,  120.     Estall  v.  Taul,  2  Yerger's  Rep.,  467. 

6.  What  is  the  effect  of  a  judgment  in  trespass  or  trover,  upon  the 
property  in  dispute  1 

The  title  of  the  goods  is  altered  by  the  recovery,  and  is  transferred 
to  the  defendant,  and  the  damages  recovered  are,  the  value  of  the  chattel 
so  transferred.  The  books  either  do  not  agree,  or  do  not  speak  with  pre- 
cision on  the  point,  whether  the  transfer  takes  place  in  contemplation 
of  law  upon  the  final  judgment  merely,  or  whether  the  amount  of  the 
Ijudgment  must  be  first  actually  paid  or  recovered  on  execution.     In 
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Brown  v.  Woiton,  Cro.  Jac,  and  jldams  v.  Broughton,  ^ndreios*  Rep.,  18 
Str.,  1070,  it  was  held  that  the  property  vested  in  the  defendant  by  force 
of  the  judgment  merely  :  this  is  the  doctrine  of  many  cases  in  the  Ameri- 
can Courts. — Marsh  v.  Pier,  4  Rowleys  Rep.,  273,  in  error.  Murrell  v. 
Johnson,  1  Hen.  <S-  Munf.,  449.  Floyd  v.  Brown,  1  Ramie's  Rep.,  121. 
Curtis  \.  Groat,  6  Johns.  Rep.,  168.  Rice  v.  King,  7  Johns.  Rep.,  20. 
Carlisle  v.  Burley,  3  Greenlf.,  250.  But  it  seems  the  better  opinion  that 
a  judgment  without  satisfaction  does  not  change  the  property.—Os^erAoaf 
V.  Roberts,  8  Cowen's  Rep.,  43.  Jones  v.  JMcJfeil  et  al.,  2  Bailey's  S.  C. 
Rep.,  466.  Where  the  court  say  if  a  recovery  in  trover  operates  as  a  sale, 
it  is  by  implication  of  law ;  and  that  implication  can  only  arise  from  the 
satisfaction  of  the  value  found.  This  is  according  to  the  doctrine  of  Lord 
Ellenborough  in  Drake  v.  Mitchell,  3  East's  Rep.,  251.  And  also  accord- 
ing to  the  Civil  and  French  Laws. — Dig.,  6,  1,  35,  63.  Potkier,  Traite 
Droit  de  Propriett,  Jfo.  364,  2  Kent's  Com.,  388. 

Where  a  judgment  might  be  conclusive,  if  the  party  waives  it  in 
pleading,  and  puts  in  another  plea  and  different  issue,  it  is  otherwise. — 
Killheffer  v  .Herr,  17  Serg.  Sf  Rawle,  319.  3  Barn.  Sr  Md.,  945.  Bris- 
coe  V.  Stephens,  2  Bing.,  213. 

Where  there  are  two  actions  commenced  for  the  same  cause  in 
courts  of  concurrent  jurisdiction,  the  first  judgment  will  be  a  complete  bar 
to  further  proceedings  in  the  other  court. — Carvin  v.  Dawson,  13  Serg. 
Sr  Rawle,  246.  Miles  v.  Bristol,  3  Barn,  fy  Aid.,  945.  United  States  v. 
JSTourse,  9  Peters'  S.  C.  Rep.,  8. 

7.  What  is  the  rule  where  an  erroneous  judgment  is  called  in  question, 
in  a  court  of  concurrent  jurisdiction  1 

That  judgments  of  courts  of  competent  jurisdiction,  so  long  as  they 
remain  unreversed,  are  conclusive  in  respect  to  the  matter  decided  be- 
tween the  parties. —  United  States  v.  J^ourse,  9  Peters'  S.  C.  Rep.,  8. 

The  validity  of  a  sentence  rendered  by  a  court  of  competent  jurisdic- 
tion, cannot  be  inquired  into  collaterally. — Camfrancx.  Dufour,  11  Mar. 
Lou.  Rep.,  604. 

If  an  execution  issues  under  an  erroneous  judgment,  the  party  who 
acts  under  it  is  justified,  for  the  judgment  is  the  act  of  the  court. 

As  to  third  persons,  whatever  is  done  under  an  erroneous  judgment 
while  it  remains  in  full  force,  is  valid  and  binding. — Bank  of  the  United 
States  V.  The  Bank  of  Washington,  6  Peters'  S.  C.  Rep.,  8.  In  this  case, 
the  defendants  in  an  execution  paid  to  the  agent  of  the  plaintiff  the 
amount  of  the  debt,  and  gave  a  verbal  notice  that  it  was  their  intention  to 
sue  out  a  writ  of  error  to  reverse  the  judgment.  This  was  afterwards 
done  and  the  judgment  reversed;  the  agents  of  the  plaintiff  paid  over  to 
him  forthwith  the  amount  received,  and  the  defendants  instituted  a  suit 
against  the  agents  to  recover  the  sum  paid  to  them.  Held  that  they  could 
not  recover. —Cited,  1  Stra.,  509.     1  Yer.,  195.     2  Salk.,  587. 

The  errors  of  the  court  do  not  invalidate  its  judgments.  A  judgment 
or  execution  irreversible  by  a  superior  court,  cannot  be  declared  a  nullity 
by  any  authority  of  law  j  lif  it  has  been  rendered  by  a  court  of  corapeteet 
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jurisdiction,  with  authority  to  use  the  process  it  has  issued,  it  must  remain 
the  only  test  of  the  respective  rights  of  the  parties  to  it.  If  the  validity 
of  a  sale  under  its  process  can  be  questioned  for  any  irregularities  pre- 
ceding the  judgment,  the  court  which  assumes  such  power  places  itself 
in  the  position  of  that  which  rendered  it,  and  deprives  it  of  all  power  of 
regulating  its  own  practice  or  modes  of  proceeding  in  the  progress  of 
suits. 

If  not  warranted  by  the  constitution  or  laws  of  the  land,  our  most 
solemn  proceedings  can  confer  no  right  which  is  denied  to  any  judicial 
act  under  color  of  law,  which  can  properly  be  deemed  to  have  been  done 
coram  no?i  judice  ;  that  is,  by  persons  assuming  the  judicial  function  in  the 
given  case,  without  lawful  authority. 

The  line  which  separates  error  in  judgment  from  usurpation  of  power, 
is  very  definite  ;  and  is  precisely  that  which  denotes  the  cases  where  a 
judgment  or  decree  is  reversible  only  by  an  appellate  court,  or  may  be 
declared  void  collaterally,  Avhen  it  is  offered  in  evidence  in  an  action  con- 
cerning the  matter  adjudicated,  or  purporting  to  have  been  so.  In  the 
one  case  it  is  a  record  importing  absolute  verity  ;  in  the  other  mere  waste 
paper. —  Voorhees  v.  The  Bank  of  the  United  States,  10  Peters^  S.  C, 
Rep.,  449.  Blaine  v.  The  Charles  Carter,  4  Crunch,  328.  Wheaton  v. 
Sexton,  4  Wheaton,  506.  Thompson  v.  Tclmie,  2  Peters'  S.  C.  Rep., 
162.  Elliott  v.  Piersoll,  1  Peters' S.  C.  Rep.,  340.  Taylor  w.  Thomp- 
son, 5  Ibid,  370.  United  States  v.  Arredondo,  6  Ibid,  720.  Kempe's 
Lessee  v.  Kenedy,  5  Crunch,  173.  Hartshorn  v.  Wilson,  2  Ohio  Rep.,  268. 
Humphry  v.  Wood,  Wright''s  Ohio  Rep.,  o66. 

A  judgment  given  on  erroneous  evidence  is  valid  until  reversed. — 
Clark's  Heirs  v.  Braham's  Heirs,  4  J\''.  S.  Mar.  Lou.  Rep.,  411.  Dufour 
v.  Camfranc,  11  Ibid,  604.  Ex  parte  Tobias  Wathins,  3  Peters'  S.  C  Rep., 
193. 

8.  What  is  the  rule  as  to  pleading  judgments  1 

That  judgments  need  not  be  pleaded  specially,  or  by  way  of  estoppel, 
and  a  judgment  for  the  same  cause  of  action  may  be  given  in  evidence, 
under  the  general  issue. 

A  former  judgment  may  be  given  in  evidence,  accompanied  by  parol 
proof  showing  the  grounds  of  the  judgment,  if  the  latter  do  not  appear  ou 
the  record. — Shaffer  v.  Stonebraker,  4  Gill.  St'  Johns.  Rep.,  343.  Wood  v. 
Jackson,  8  Wendell's  Rep.,  9.     Stafford  v.  Clark,  2  Bing.,  102. 

Verdicts  must  be  pleaded  specially,  where  relied  on  as  conclusive. 
There  is  a  difference  between  the  effect  of  judgments  and  verdicts,  when 
in  former  suits.  When  a  verdict  is  given  in  evidence  merely,  and  is  not 
pleaded  by  way  of  estoppel,  it  is  not  clear  that  it  is  ever  conclusive.  Not 
so  with  judgments  ;  they  are  conclusive,  when  given  in  evidence  in  many 
cases. — Betts  v.  Starr,  5  Conn.  Rep.,  552.  Church  v.  Leavenworth^  4 
Day,  211.     Standish  v.  Parker,  2  Pick. 

9.  What  is  the  rule  as  to  the  conclusiveness  of  judgments  in  criminal 
cases  1 
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The  fifth  amendment  of  the  constitution  of  the  United  States  pre- 
scribes that  no  person  shall  be  held  to  answer  for  a  capital  or  other  infa- 
mous crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  ex- 
cept in  cases  arising  in  the  land  and  naval  forces,  or  in  the  militia  when 
in  actual  service,  in  time  of  war  or  public  danger ;  nor  shall  any  person 
be  subject  for  the  same  oifence,  to  be  twice  put  in  jeopardy  of  life  or  limb ; 
nor  shall  he  be  compelled,  in  any  criminal  case,  to  be  a  witness  against 
himself;  nor  be  deprived  of  life,  liberty  or  property,  without  due  process 
of  law :  nor  shall  private  property  be  taken  for  public  use,  without  just 
compensation.  These  provisions  relate  only  to  the  Federal  Government, 
and  are  restrictions  upon  it ;  but  the  same  principles  form  a  part  of  the 
common  law,  and  are  transcribed  into  the  constitution  and  jurisprudence 

of  every  state. — Commonwealth  v.  Rahy,  12  Pick.  Report,  583.     v. 

Boivden,  9  Mass.  Rep.,  494.  The  People  v.  Goodwin,  18  Joh7is.  Rep. 
United  States  v.  Perez,  9  Wheaton,  579. 

But  a  judgment  of  acquittal  in  a  prosecution  against  several  defend- 
ants charged  with  committing  an  offence  jointly,  is  no  bar  to  a  prosecu- 
tion against  each  severally.  An  acquittal  ascertains  no  facts  as  a  convic- 
tion does. — Maybee  v.  Avery,  18  Johns.  Rep.,  352.     2  Dana^s  Rep.,  242. 

The  maxim  that  no  man  shall  be  twice  charged  with  the  same  offence, 
to  be  applicable,  it  must  appear  by  the  plea  to  be  the  same  offence,  both 
in  fact  and  in  law  ;  accordingly,  a  conviction  for  a  high  misdemeanor,  to 
wit,  for  an  assault  with  an  attempt  to  kill,  is  no  bar  to  an  indictment  for 
murder  resulting  from  the  same  act. — Commonwealth  v.  Jfewell,  6  Mass. 
Rep.,  249.     Commonwealth  v.  Raby,  12  Pick.  Rep.,  503. 

10.  What  is  the  effect  given  to  an  award  made  by  arbitrators  1 

The  award  is  a  bar  to  all  subjects  submitted  and  adjudicated  upon  by 
the  arbitrators. — Whitmore  v.  Whitmore,  2  .A^.  H.  Rep.,  26.  Brickhouse 
V.  Hunter,  4  Hen.  Sf  Mun.  Report,  363.  Ligon  v.  Ford,  5  Munf.,  10. 
Bradt  V.  Wray  et  Ux.,  2  Caines''  Rep.,  96.  Treves  v.  Treves,  4  Mon. 
Rep.,  47. 

Where  a  principle  of  law  is  submitted  to  arbitration,  and  the  arbitra- 
tors award  upon  it,  the  award  is  binding,  notwithstanding  it  may  be  con- 
trary to  law. — Smith  v.  Smith,  4  Rand.  Rep.,  95. 

An  award  has  the  same  effect  as  the  verdict  of  a  jury,  and  no  more. — 
Duer  v.  Boyd,  1  Serg.  8f  Rawle,  208.  Dixon's  Lessee  v.  Morehead,  Jlddi. 
Rep.,  216.  Calhouri's  Lessee  v.  Dunning,  4  DalL,  120.  Barlow  v.  Todd, 
3  Johns.  Rep.,  368.  Shepard  v.  Watrous,  3  Caines^  Rep.,  266.  Wheeler 
V.  Vanhoughton,  13  Johns.  Rep.,  311.     Park  v.  Halsey,  2  Root,  100. 


OF  THE  LIEN  CREATED  BY  JUDGMENT. 

The  modern  doctrine  is,  that  not  merely  the  purchaser  of  goods 
must  know  of  the  judgment,  but,  knowing  of  the  judgment,  must  purchase 
with  the  view  and  purpose  of  defeating  the  creditor's  execution.  The 
question  of  fraud  depends  upon  the  motive.     The  simple  fact  of  an  exe- 
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cution  lying  dormant  in  the  sheriff's  hands  for  a  year,  without  nn  actual 
levy,  by  taking  inventory,  by  designation  or  otherwise,  will  not  constitute 
a  lien  as  against  a  bona  fide  purchaser. — Beals  v.  Gurney,  8  Johns.  Rep., 
44.6.     Bliss  V.  Ball,  9  Ibid.,  132. 

1.  When  does  a  lien  by  judgment  commence  upon  property  1 

The  judgment  becomes  a  lien  as  soon  as  docketed. — How  et  Ux., 
1  Paiga's  Chan.  Rep.,  125.  White  v.  Carpenter,  2  Ibid.,  266.  Morris  et 
at.  V.  JMowitt  et  ah,  2  Id.,  586.  Jackson  v.  Bradford,  4  WendelVs  Rep.,  619. 
Mower  et  Ux.  v.  Kipp,  2  Edw.  Cha.  Report,  165.  Little  v.  Harvy,  9  Wen- 
dell,  157. 

There  are  exceptions  to  this.  In  Kentucky  a  judgment  is  not  a  lien 
until  execution  is  sued  out  and  put  into  the  sheriff's  hands,  and  there  is  no 
distinction  between  real  and  personal  property. — Laws  of  Ken.  Dig.,  1, 
513.  Tabb  V.  Harris, 'it  Bibb.,  29.  Daniel  v.  Cockpen's  Exrs.,  4  Bibb., 
532.     Bank  of  U.  S.  v.  Tyler,  4  Peters'  S.  C.  Rep.,  366. 

In  Louisiana  a  judgment  becomes  a  lien  only  from  the  time  it  is  record- 
ed in  the  office  for  the  recording  of  mortgages,  in  the  parish  where  the 
property  is  situated — Lou.  Code  of  Practice,  Article  545.  Ingham  v. 
Thomas,  6  Lou.  Rep.,  82.     Williams  v.  Hallowhay,  11  Id.,  516. 

In  Virginia  the  lien  of  a  judgment  depends  upon  the  right  to  sue  out 
execution. — Scriba  et  al.  v.  Deanes  et  al.,  1  Brock.  Rep.,  166.  Bank  U.  S. 
V.  Winston's  Ex.,  1  Brock.,  252. 


2.  What  is  the  effect  of  a  judgment  upon  an  estate  for  years  1 

A  judgment  is  no  lien  upon  an  estate  for  years. — Vredenburgh  v. 
Morris,  1  Johns.  Cases,  223. 

3.  What  is  the  effect  of  a  judgment  upon  after  purchased  lands'? 

Lands  purchased  after  judgment  have  been  sometimes  held  as  not 
bound  by  the  judgment. — Roads  v.  Symms  et  al.,  1  Ham.  Ohio  Rep.,  281. 
Phelps  v.  Butler,  2  Ohio  Condens.  Rep.,  331.  Calhoun  v.  Snyder,  6  Binn., 
145.  But  the  better  opinion  is,  that  judgments  do  bind  after  acquired 
lands,  and  consequently  affect  them  in  the  hands  of  a  purchaser. — J\'itcher 
V.  Selim,  8  Serg.  Sr  Rawle,  440.  Ridgley  v.  Gartrell,  3  Har.  Sr  McHen., 
449.     Stoio  V.  Tifft,  15  Johns.  Rep.,  464. 

One  in  possession  of  lands,  under  a  contract  of  purchase,  has  an  in- 
terest in  them  which  is  bound  by  judgment. — Jackson  v.  Parker,  9  Cow- 
en's  Rep.,  73.     Kreisted  v.  Avery,  4  Page's  Ch.  Rep.,  9. 

A  purchaser  at  a  sheriff's  sale  takes  the  land  without  the  incum- 
brance of  a  former  judgment,  unless  the  sale  be  made  subject  to  such 
judgment. — Commonwealth  v.  Alexander,  14  Serg.  Sf  Rawle,  257.  Bank 
of  America  v.  Fitzsimmons,  3  Binn.  Rep.,  358.  Semple  v.  Burd,  7  Serg.  Sr 
Rawle,  200.     Sandford  v.  Roosa,  12  Johns.  Rep.,  162. 

The  lien  on  land  relates  back  to  the  commencement  of  the  term  at 
which  the  judgment  was  obtained. — The  Mohawk  Bayik  v.  Atwater,  2 
Paige's  Ch.  Rep.,  54.     Mutual  Ins.  Co.  v.  Stewart,  Mun.  Rep.,  539. 
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4.  WLat  is  the  effect  of  a  revival  of  a  judgment  by  scire  facias  ? 

It  creates  no  new  lien.  If  the  plaintiff  wishes  to  continue  his  lien 
without  sale,  then  he  must  have  a  fresh  judgment  docketed.  So,  if  the 
plaintiff  levy  a.fi.fa.  on  personal  property,  it  is  an  extinguishment  of  the 
lien  afterwards,  in  respect  to  the  lands  of  the  judgment  debtor. — Ex  parte 
Peru  Iron  Co.,  7  Coweti's  Rep.,  540.  Graff  v.  Kipp,  Ibid,  619.  Ex  parte 
Lawrence,  4  Coweti's  Rep.,  417. 

5.  What  is  the  effect  of  stay  of  execution  as  regards  the  lien  % 

In  Virginia,  a  judgment  with  a  stay  of  execution  creates  no 
lien  on  land  until  the  plaintiff  has  a  right  to  sue  out  execution. — Scriba, 
Scropal  Sf  Sturman  v.  Deanes  et  al.,  1  Brock.  Rep.,  166.  The  lien  of  a 
judgment  on  which  execution  is  stayed,  dates,  not  from  rendition  of  the 
judgment,  but  from  the  time  when  execution  may  be  sued  out. — Bank  of 
U.  S.  V.  Winston's  Ex.,  2  Brock.  Rep.,  222. 

A  stipulation  not  to  take  out  execution  against  the  body  or  personal 
property  of  the  defendant,  in  confessing  judgment,  does  not  prevent  the 
judgment  operating  as  a  lien  upon  his  real  estate. — Van  Rensselaer  v. 
The  Sheriff  of  Albany,  1  Cowen's,  501. 

The  judgment  of  another  state,  regularly  obtained,  when  the  defend- 
ant had  been  served  with  process,  or  had  otherwise  appeared,  is  conclu- 
sive evidence  of  the  debt,  but  the  defendant  must  have  had  due  notice,  or 
have  actually  appeared  to  give  validity  to  the  judgment  when  sued  on 
here. — Patterson  v.  MayfieWs  Curator,  10  Lou.  Rep.,  220.  10  Ibid,  381. 
Morgan  v.  The  Police  Jury  of  Point  Caup^e,  11  Lou.  Rep.,  162.  Fontelet 
et  al.  V.  Sloo,  8  Lou.  Rep.,  294. 

The  correctness  of  a  judgment  rendered  in  another  state,  by  a  court  of 
competent  jurisdiction,  cannot  be  inquired  into  before  the  courts  of  this. 
— Poole  V.  Brooks,  10  Lou.  Rep.,  18.  Tipton  v.  MayfieWs  Curator,  10 
Lou.  Rep.,  193.  Mills  v.  Buryee,  7  Crunch,  481.  Thomas  v.  Robinson, 
3  Wendell,  267. 

6.  What  effect  will   a  judgment  have  upon  the  rights  of  a  garnishee 
whose  debt  to  the  judgment  debtor  is  not  yet  due  % 

The  attaching  creditor  cannot  acquire  greater  rights  against  the 
garnishee,  than  the  debtor  himself  possesses. — Okey  et  al.  v.  Miss.  Sf  Ala. 
Railroad  Co.,  13  Lou.  Rep.,  570. 


OF  RELIEF  IN  EQUITY. 

1.  What  is  the  rule  as  to  the  power  o^  a  court  of  equity  to  grant  relief 
against  a  judgment  at  law  1 

That  a  court  of  equity  has  power  to  grant  relief  against  deeds  and 
judgments,  not  only  when  obtained  by  fraud  and  imposition,  but  also  when 
regularly  obtained,  if  there  are  circumstances  of  extraordinary  hardship 
or  great  inadequacy  of  consideration.     But  the  court  will  not  go  behind 


24*  JUDGMENT. 

the  record  to  inquire  by  what  means  the  judgment  was  obtained  at  law. — 
McDonald  v.  A'clson,  2  Coweri's  Rep.,  193.  Winchester  v.  Jackson  Sr 
Evans,  3  Hayw.  Rep.,  305.  2  Vern.  Rep.,  146.  1  Ves.  Jun.,  133.  14 
Ves.,  31.  Sell.  S,-  Lef.  201.  1  CoUectoi  Jur.,  23.  1  Woodes,  166.  3  jy/«cA;. 
Com.,  54.  Parke's  His.  Chan.,  SO.  /for.  LatiJ  Tracts,  321.  4  Reeve's 
His.  of  Law,  370.     3  Sivanst.,  24. 

A  decree  in  chancery  is  equally  conchisive  as  a  judgment  at  law,  and 
in  cases  of  concurrent  jurisdiction,  the  court  first  having  jurisdiction  must 
determine  it. — Hopkins  v.  Lee,  6  Wheaton,  109.  Wintingham  v.  Win- 
tingham,  20  Johns.,  295.  Scriba  et  al.  v.  Dearies  et  al.,  1  Brock.  Rep., 
166. 

A  judgment  entered  against  the  sheriff  under  a  mistaken  opinion  of 
the  clerk,  that  the  bail  piece  was  insufficient,  the  counsel  having  agreed 
that  it  might  be  filed,  is  rclievable  against  in  equity. — 1  Wash.  Rep.,  254. 

A  court  of  equity  has  jurisdiction  to  relieve  against  a  gaming  debt, 
although  the  party  has  failed  to  defend  himself  at  law  and  gives  no  good 
reason  for  such  failure. — Skipwith  v.  Strother,  3  Rand.  Rep.,  214.  Gill. 
V.  Webbe's  Admin.,  4  Mon.,  299.     Clay  v.  Fry,  3  Bibb.,  248. 

Relief  will  be  granted  in  equity,  on  the  ground  of  the  concealment  of 
material  facts,  by  a  party,  in  consequence  of  which  he  recovered  at  law. 
Fish  v.  Lane,  2  Hayward^s  Rep.,  342. 

In  a  case  which  involves  trust  and  confidence,  in  which  it  appears 
reasonable  to  allow  the  complainant  the  benefit  of  the  defendant's  oath, 
relief  may  be  given  in  equity,  although  the  party  neglected  to  make  the 
proper  defence  at  law. — Spencer  v.  Wilson,  4  Munf.  Rep.,  130. 

But  after  a  fair  and  full  trial  at  law,  equity  cannot  relieve,  except  the 
defence  is  of  an  equitable  nature. — Overton  v.  Searcy,  Cook's  Report,  36. 
Winthrop  v.  Lane,  3  Dessau.,  323.  Gatlin  v.  Kirkpatrick,  1  Car.  Law  Rep., 
534.     Jlppleion  v.  Harwell,  Cook's  Rep.,  242. 

And  in  all  cases,  in  order  to  induce  a  court  of  equity  to  relieve  against 
a  judgment  at  law,  it  should  appear  that  justice  requires  its  interposition, 
and  that  the  party  was  prevented  from  obtaining  it  by  the  legal  forms 
of  pleading  or  by  some  fraud  or  mistake. — Kinkaid  v.  Cunningham,  2 
Munf.  Rep.,  1.  Foushee  v.  Lee,  4  Call,  270.  Click  v.  Gillespie,  4  Hay- 
wood's Rep.,  7. 

Where  one  obligation  forms  the  consideration  to  another,  and  one  of 
the  parties  without  performing,  removes  from  the  state,  having  assigned 
the  obligation  to  him,  the  other  party  may  be  relieved  in  equity  against  a 
judgment  recovered  by  the  assignee. — Aldridge  v.  Birney,  7  Monroe, 
345. 

The  obligor  in  a  penal  bond  may  confess  judgment,  and  then  resort 
to  equity  for  relief  against  all  above  what  ought  to  have  been  assessed 
for  a  breach  of  the  condition. — Burnham  v.  Gentrys,  4  Monroe,  355. 

2.  What  is  it  necessary  for  a  purchaser  to  show,  in  order  to  entitle  him 
to  relief  in  equity  against  a  judgment  at  law,  on  the  ground  of  a  defect  in 
the  vendor's  title  to  the  land  \ 

He  must  prove  an  actual  eviction,  or  superior  title  in  some  other  per- 
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pon  ;  it  is  not  enough  merely  to  allege  such  defect  or  want  of  title. — Yancey 
V.  Lewis,  4  Hen.  Sf  Munf.,  390.     Gourlland  v.  Wright,  5  Munf.,  295. 

Equity  will  not  relieve  against  a  judgment  on  a  forthcoming  bond,  on 
the  ground  that  the  bond  was  forfeited  in  consequence  of  a  slave  having 
run  away,  who  by  the  condition  was  to  be  forthcoming. — Cole  v.  Fen- 
wick,  1  Gilmer's  Rep.,  134. 

Where  there  are  two  judgments,  and  a  surety,  bound  by  the  elder, 
pays  it  off,  equity  will  substitute  him  in  place  of  the  creditor  whose  debt 
he  has  paid,  and  give  him  the  henefit  of  his  lien.  The  equity  of  the 
surety  is  superior  to  that  of  the  second  incumbrancer. — Watts  v.  Kincey 
et  Ux.,  3  Leigh.,  293.  3  Dana's  Ky.  Rep.,  611.  Dixon^s  Mminislrator 
v.  Campbell. 

3.  Is  the  interest  of  a  mortgage  vendible  under  execution  1 

It  is  not. — 1  Bana^s  Ky.  Rep.,  24.     Cooper  etc.  v.  Martin  etc. 

Junior  incumbrancers,  known  to  the  senior  mortgagee,  should  be 
parties  to  his  bill  for  a  foreclosure. — 1  Ibid.,  25.    Ibid. 

The  holder  of  the  junior  mortgage,  or  incumbrance,  or  of  the  equity 
of  redemption,  is  not  bound  by  a  decree  of  foreclosure,  to  which  he  was 
no  party,  and  will  be  allowed  to  redeem  the  estate,  although  the  senior 
mortgagee  had  no  notice  of  such  claim. — 1  Ibid.,  25.     Ibid. 

Junior  mortgagee,  made  party  to  the  bill  of  the  elder,  for  foreclosure, 
and  failing  to  defend,  will  be  barred. — 1  lb.,  27.     lb. 

A  mortgage  to  one  of  several  sureties,  avails  them  nothing. — 1  Ibid., 
28.     Ibid. 


ARREST  OF  JUDGMENT. 

1.  What  is  the  invariable  rule  in  regard  to  the  arrest  of  judgment  % 

That  whatever  is  alleged  in  arrest  of  judgment  must  be  such  matter 
as  would  have  been,  upon  demurrer,  sufficient  to  overturn  the  action  or 
plea.  But  the  rule  will  not  hold  e  converso,  that  everything  that  may  be 
alleged  as  cause  of  demurrer,  will  be  good  in  arrest  of  judgment. — 2  Tom.- 
lin's  Dictionary,  292. 

2.  What  is  the  effect  of  arresting  a  judgment '? 

It  is  the  same  as  quashing  an  indictment  before  trial. — The  People 
V.  Carborus,  13  Johns.  Rep.,  141. 

The  arresting  of  judgment  upon  an  indictment  for  felony,  is  not  a 
bar  to  a  second  indictment  for  the  same  offence,  although  the  second  in- 
dictment is  precisely  similar  to  the  first. — Ibid. 

A  judgment  in  a  criminal  cause  cannot  be  arrested  for  a  variance  be- 
tween the  indictment  and  the  proof. — The  People  v.  Onondaga  Sess.,  I 
Wendell,  296. 

A  judgment  in  an  action  of  slander,  for  charging  the  plaintiff  with 
altering  a  note,  will  not  be  arrested,  because  the  plaintiff  avers  in  his  dec- 
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laration.  that  the  note  charged  to  be  altered  isn  true  note  ;  such  averment 
being  equivalent  to  the  ordinary  averment  of  innocence  of  the  crime  im- 
puted.— Harman  v.  Carringfon,  8  Wendell,  488. 

After  a  verdict  has  been  recorded  it  may  be  set  aside,  if  the  court, 
in  making  the  proper  inquiries  of  the  jury,  shall  ascertain  ihat  it  is  founded 
upon  an  illegal  principle,  or  if  the  jury  did  not  agree  upon  any  one 
ground. — Don  v.  Fenno,  12  Pick.  Rep.,  525. 

3.  May  a  judgment  be  arrested  for  a  fault  in  the  issue,  where  the 
pleadings  are  otherwise  correct  1 

It  may.  Thus,  if  the  issue  be  immaterial,  so  that  the  court  cannot 
discover,  from  the  finding  upon  it,  for  which  party  judgment  ought  to  be 
given,  judgment  will  be  arrested.  But  generally,  in  such  case,  a  replead- 
er will  be  awarded,  except,  it  seems,  it  will  not  be  awarded  to  a  party  who 
tenders  an  immaterial  issue. — Crane  v.  Kewell  d  al.,  2  Pick.  Rep.,  322. 
Gould's  PI.,  506.     8  Bing.  Rep.,  435. 

4.  What  is  the  rule  where  one  of  the  counts  in  the  declaration  is  bad, 
and  a  verdict  be  given  generally  1 

The  rule  is  well  settled,  in  case  of  a  verdict,  and  general  damages, 
when  one  count  is  bad  in  substance,  that  the  judgment  must  be  revers- 
ed, except  where  it  can  be  amended  by  the  certificate  of  the  judge,  so  as 
to  show  that  the  damages  were  assessed  on  the  good  counts  alone. — 
Dryden  v.  Dryden,  9  Pick.  Rep.,  546.  Chandler  v.  Hart,  10  Wendell, 
487.     5  Greenlf.  Rep.,  446. 

In  criminal  cases,  one  good  count  is  sufficient  to  support  a  general 
verdict  of  guilty. — The  People  v.  Cutting,  1  Johns.  Rep.,  322. 

A  declaration  which  sets  out  a  defective  title  is  not  cured  by  a  ver- 
dict. The  general  rule  is,  that  if  in  the  count  there  appears  to  be  a  good 
title  to  make  the  demand,  which  is  defectively  set  out,  the  verdict  may 
cure  the  defect.  But  a  verdict  will  not  cure  a  bad  title.  Moore  v.  Bos- 
well,  5  Mass.  Rep.,  306. 

If  an  absolute  judgment  be  rendered  when  the  petition  prays  only  for 
a  conditional  one,  it  is  good  ground  for  a  reversal. — Sprigg  v.  Beaman, 
6  Lou.  Rep.,  66. 

Where  the  judgment  of  a  court  admits  of  two  constructions,  that 
one  will  be  adopted  which  the  court  should  have  rendered  on  the  facts 
and  law  of  the    case. — Trepagnier  v.  Williams,  4  Lou.  Rep.,  100. 

The  extra-judicial  finding  of  the  jury  will  not  vitiate.  As  where 
they  find  the  whole  issue  and  more,  the  latter  will  be  considered  surplus- 
age.— Bacon   v.  Callender,  6  Mass.  Rep.,  304. 

A  plaintiff  may  remit  the  surplus  damages  ;  and  in  some  cases  the 
record  may  be  sent  back  for  that  purpose.  So  he  may  enter  a  nolle  prose- 
qui as  to  part  of  the  counts,  even  after  judgment  is  entered. — Chichester 
V.  Cande,  6  Cowen,  40-  Spackman  v.  Byers,  6  Sergeant  Sr  Rawle,  385. 
Mead  et  al.  v.  Buckner,  2  Lou.  Rep.,  286. 

A  judgment  rendered  in  a  suit  cures  all  previous  irregularities  there- 
in, in  relation  to  all  parties  who  had  no  complete  and  vested  rights  in  the 
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subject-matter  of  the  suit  at  the  time  the  judgment  was  rendered. — Coxe 
V.  White^  2  Lou.  Rep.,  424. 

When  an  act  creating  an  offence  is  repealed^  even  after  judgment  in 
the  inferior  courts,  the  judgment  must  be  reversed,  if  it  has  not  been 
affirmed  before  the  repeal.  It  is  otherwise  when  the  remedy  only  is 
changed  by  the  new  law. — State  v.  Johnson,  12  Lou.  Rep.,  547. 

The  damage  may  be  inserted  in  the  verdict  after  the  jury  have  sep- 
arated ;  but  the  record  cannot  be  amended  after  the  term.  The  court 
will  amend  a  mistake  of  the  clerk  in  assessing  damages,  after  the  term. — 
Lee  V.  Curtiss,  17  Johns.  Reports,  S6.  Beekman  v.  Bemis,  7  Cowen,  29. 
Chamberlain  v.  Crane,  4  New  Hamp.  Reports,  115.  Atkins  v.  Sawyer^  1 
Pickering,  353. 

WHEN  A  JUDGMENT    WILL   OPERATE   AS   A  BAR  TO 
AN  ACTION   FOR   THE   SAME   CAUSE. 

1.  What  is  the  general  rule  as  to  when  a  judgment  will  be  a  bar  to  a 
subsequent  action  % 

The  general  rule  is:  1.  That  the  judgment  of  a  court  of  concurrent 
jurisdiction  directly  upon  the  point,  is  as  a  plea,  a  bar,  or  as  evidence  con- 
clusive between  the  same  parties,  upon  the  same  matter  directly  in  ques- 
tion in  another  court :  2.  That  the  judgment  of  a  court  of  exclusive 
jurisdiction  directly  upon  the  pomt,  is,  in  the  like  manner,  conclusive 
upon  the  same  matter,  between  the  same  parties  coming  incidentally  in 
question,  in  another  court. 

But,  neither  the  judgment  of  a  concurrent  nor  exclusive  jurisdiction, 
is  evidence  of  any  matter  which  came  collaterally  in  question,  though 
within  their  jurisdiction ;  nor  of  any  matter  incidentally  cognizable  ;  nor 
of  any  matter  to  be  inferred  by  argument  from  the  judgment. — Bradshaw 
V.  Heath,  13  Wendell,  419. 

Where  the  former  judgment  has  not  been  rendered  upon  the  merits, 
issue  may  be  taken  upon  the  fact,  the  judgment  being  pleaded  in  bar; 
and  on  the  trial  of  such  issue,  evidence  will  be  admitted  to  show  what 
passed  on  the  former  trial. — Jackson  v.  Swartout,  8  Johns.  Rep.,  383. 
[See  Res  Judicata,  Post.] 

OF   DISCHARGE   OF  JUDGMENTS. 
1.  What  will  amount  to  a  discharge  of  a  judgment  % 

A  levy  on  personal  property  to  an  amount  sufficient  to  satisfy  the 
judgment  is,  per  se,  a  discharge. — Jackson  v.  Brown,  7  Cowen's  Rep.,  18. 
Ex  parte  Lawrence,  4  Cowen's  Rep.,  417.  Ladd  v.  Blunt,  4  Mass.  Rep., 
403.     Hoyt  v.  Hudson,  12  Johns.  Rep.,  207. 

A  judgment  before  a  justice  of  the  peace,  upon  a  judgment  before 
another,  does  not  extinguish  the  judgment  first  obtained. — Briggs  v. 
Thompson  ei  al.,  20  Johns.  Rep.,  294. 
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After  a  lapse  of  twenty  years,  a  judgment  is  presumed  to  be  satisfied. 
— Cope  V.  Humphreys^  14  Serg.  Sf  Rawle,  15. 

Although  a  levy  under  an  execution  on  property,  sufficient  to  satisfy 
the  same,  is  ordinarily  a  satisfaction  of  the  judgment,  yet  it  is  not  so 
when  the  property  is  fraudulently  withdrawn  by  the  defendant  from  the 
possession  of  the  officer. — Mickles  etal.  v.  Hoskins,  11  Wendell,  125. 

Where,  on  an  execution  in  an  action  of  debt  on  judgment,  sufficient 
is  levied  to  satisfy  the  original  judgment,  the  plaintiff  must  apply  the 
money  levied  in  satisfaction  of  such  judgment,  although  there  be  not 
enough  to  discharge  the  costs  as  well  as  the  debts  recovered  in  the 
second  judgment. — Harvey  v.  Wood,  5  Wendell,  I'll. 

A  levy  on  a  sufficient  personal  property  to  satisfy  a  judgment,  though 
the  execution  be  returned  unsatisfied,  by  the  direction  of  the  plaintiff,  or 
the  assignee  of  the  judgment,  extinguishes  the  judgment ;  and  a  sale  of 
lands  under  a  subsequent  execution  thereon,  is  void. — Jackson  v.  JBowen, 
7  Cowen,  13,     Ex  parte  Lawrence,  A>  Cowen,  417. 

Where  a  sufficient  levy  is  once  made,  the  sheriff  cannot  make  a 
second  levy. — Hoyt  v.  Hudson,  12  Johns.  Rep.,  288.  Ontario  Bank  v. 
Halleti,  8  Cowen,  192.     Flagg  v.  Dry  den,  7  Pick.  Rep.,  52. 

A  discharge  of  the  debtor  from  arrest  on  execution,  extinguishes  the 
judgment,  and,  though  the  discharge  be  after  judgment,  against  the  bail, 
he  is  also  discharged. — Lathrop  v.  Briggs,  8  Cowen,  111.  Craig  v.  Tur- 
ner, 6  Johns.  Rep.,  51.     Lewis  v.  Carnage,  I  Pick.  Rep.,  347. 

Where  the  property  of  the  defendant,  sold  under  execution,  brings  a 
sum  equal  to  or  greater  than  the  amount  of  the  judgment,  the  plaintiff  in 
such  judgment  can  no  longer  be  considered  as  a  judgment  creditor. — 
Forsyth  v.  Clark,  3  Wendell,  634-. 

2.  What  is  the  rule  as  to  the  sheriff's  right  to  sell  property  for  the  pur- 
pose of  collecting  his  fees,  after  notice  that  the  judgment  has  been  satis- 
fied! 

That  he  has  no  right  to  sell ;  he  must  look  to  the  plaintiff  or  his 
attorney  for  them. — Jackson  v.  Anderson,  4  Wendell,  474. 

A  justice  who  issues  a  second  execution,  after  the  first  has  been  sat- 
isfied, will  be  held  a  trespasser,  though  the  second  execution  was  issued 
through  the  false  representation  of  the  plaintiff,  that  the  first  was  lost. — 
Lewis  V.  Palmer,  6  Wendell,  368. 

An  execution  issued  upon  a  judgment  which  has  been  satisfied,  is 
absolutely  void,  so  that  a  purchaser  under  it  acquires  no  title. — Jackson 
V.  Cadwell,  1  Cowen,  602.  Woodcock  \.  Bennett,  Ibid.,  711.  Jackson  v. 
Anderson,  4  Wendell,  474.     Swany.  Saddlemire,  8  Wendell,  681. 

A  judgment  is  the  highest  evidence  of  debt,  and  the  title  merges  in 
the  judgment ;  but  proof  of  its  discharge  may  be  made  by  presumptive 
evidence,  as  well  as  by  positive  proof. — Abat  v.  Buisson^  9  Lou.  Rep.  418 
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JURISDICTION. 

1.  What  is  meant  by  jurisdiction  *? 

It  means  the  power  of  him  who  has  the  right  to  judge  ;  or  sometimes 
that  word  means  also  the  space  or  extent  of  country  over  which  the  judge 
is  entitled  to  exercise  that  power. — Lou.  Code  of  Practice,  art.  76.  1  JV*. 
S.  Mar.  Rep.,  704.     3  lb.  91. 

Jurisdiction  is  the  power  to  hear  and  determine  the  subject  matter  in 
controversy  between  parties  to  a  suit ;  to  adjudicate  or  exercise  any  judi- 
cial power  over  them. — Rhode  Island  v,  Mass.,  12  Peters^  S.  C.  Reports, 
657. 

2.  How  is  jurisdiction  primarily  divided  % 
Into  civil  and  criminal  jurisdiction. 

3.  What  is  comprehended  under  civil  jurisdiction  1 

It  extends  to  all  civil  matters,  and  criminal  jurisdiction  comprises 
whatever  relates  to  crimes  and  misdemeanors. — Lou.  Code  of  Practice, 
art.  80. 

4.  What  is  meant  by  degrees  of  jurisdiction? 

The  different  tribunals  before  which  a  suit  may  be  successively 
pleaded,  and  the  rules  established  for  proceeding  in  an  inferior  jurisdic- 
tion previous  to  taking  the  suit  before  a  superior  jurisdiction. — Wood^s 
Civil  Law,  lib.  4,  ch.  1,  p.  292. 

5.  What  is  meant  by  general  jurisdiction  1 

Judges  having  general  jurisdiction  are  those  who,  in  virtue  of  the 
law,  take  cognizance  in  all  matters  but  such  as  are  specially  excepted 
from  their  jurisdiction. 

Judges  having  special  jurisdiction  are  such  as  have  an  exclusive 
jurisdiction  in  certain  cases  pointed  out  by  law. — Lou.  Code  of  Practice, 
art.  81. 

In  matters  of  jurisdiction,  the  right  given  to  a  judge  to  take  cogni- 
zance of  certain  causes  is  termed  competency. 


JURISDICTION  OF  THE  FEDERAL  COURTS. 

The  judiciary  power  of  the  United  States  is  granted,  or  rather  limited, 
by  the  3d  article  of  the  constitution,  of  which  sec.  1st  declares  that  the  ju- 
dicial power  of  the  United  States  shall  be  vested  in  one  supreme  court, 
and  such  inferior  courts  as  Congress  may,  from  time  to  time,  ordain  and 
establish.     By  section  2d,  it  is  declared  that  the  judicial  power  shall 
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extend  to  all  cases  in  law  and  equity,  arising  under  this  constitution,  the 
laws  of  the  United  Slates,  and  treaties  made,  or  which  shall  be  made,  un- 
der their  authority  ;  the  cases  affecting  ambassadors,  or  other  public  min- 
isters, and  consuls  ;  to  all  cases  of  admiralty  and  maritime  jurisdiction  ; 
to  all  controversies  to  which  the  United  States  shall  be  a  party  ;  to  con- 
troversies between  two  or  more  states  ;  between  a  state  and  citizens  of 
another  state  ;  between  citizens  of  different  states  ;  between  ciiizens  of 
the  same  state,  claiming  lands  under  grants  of  different  states,  and  be- 
tween a  state  and  the  citizens  thereof,  and  foreign  states'  citizens  or  sub- 
jects. By  an  amendment  of  the  constitution,  adopted  February  5,  1798, 
it  is  declared  that  the  judicial  powers  of  the  United  States  shall  not  be 
construed  to  extend  to  any  suit  at  law  or  equity,  commenced  or  prosecut- 
ed against  one  of  the  United  States  by  citizens  of  the  United  States,  or 
citizens  or  subjects  of  any  foreign  state.  This  amendment  does  not  apply 
to  controversies  between  two  or  more  states,  or  between  a  state  and  for- 
eign states,  or  suits  brought  by  a  state  against  citizens  of  a  different  state. 
But  a  state  cannot,  in  any  case,  go  into  the  courts  of  the  United  States  to 
enforce  its  own  penal  laws. — JV'ew  York  v.  Connecticut^  4  Dall.^  3.  Co- 
hens V.   Virginia,  6  Wheat.,  399. 

7th  Article  of  Amendments  of  the  Constitution  provides  that,  in  suits 
at  common  law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved  ;  and  no  fact  tried  by 
a  jury  shall  be  otherwise  re-examined  in  any  court  of  the  United  States, 
than  accordino:  to  the  rules  of  the  common  law. 


OF  THE  JURISDICTION  OF  THE  SUPREME  COURT  OF 
THE  UNITED  STATES. 

1.  In  what  cases  has  the  supreme  court  original  jurisdiction? 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  con- 
suls, and  those  in  which  a  state  shall  be  a  party,  the  supreme  court  shall 
have  original  jurisdiction. — Const.,  Art.  3,  Sec.  2.  Towler  v.  Lindsey,  3 
D all,  Ml. 

The  original  jurisdiction  of  the  supreme  court  is  very  limited,  and  it 
has  been  decided  that  Congress  has  no  power  to  extend  it. — Marbury  v. 
Madison,  1  C ranch,  137.      1  Kent's  Com.,  314. 

The  Cherokee  nation  of  Indians  are  not  a  state  within  this  provision, 
and  therefore  the  supreme  court  has  not  jurisdiction  in  the  matter  of  a 
bill  filed  by  that  nation  against  the  state  of  Georgia,  praying  for  an  injunc- 
tion to  prevent  the  execution  of  certain  laws  passed  by  the  state  of  Geor- 
gia, relative  to  lands  within  the  boundaries  of  the  lands  of  the  Cherokee 
nation. — The  Cherokee  nation  v.  State  of  Georgia,  4  Peters^  S.  C.  Rep.,  1. 

2.  In  what  cases  has  the  supreme  court  exclusive  jurisdiction  1 

By  the  act  of  24th  September,  1789  (known  as  the  Judicial  Act), 
sec.  13,  the  supreme  court  shall  have  exclusive  jurisdiction  of  all  con- 
troversies of  a  civil  nature,  where  a  state  is  a  party,  except  between  a 
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state  and  its  citizens ;  and  except  also  between  a  state  and  citizens  of 
other  states  ;  or  aliens  j  in  which  latter  case,  it  shall  have  original,  but  not 
exclusive  jurisdiction.  And  shall  have,  exclusively,  all  such  jurisdiction 
of  suits  or  proceedings  against  ambassadors  or  other  public  ministers  or 
iheir  domestics  or  domestic  servants,  as  a  court  of  law  can  have  or  exer- 
cise consistently  with  the  law  of  nations. 

3.  To  what  course  does  the  practice  in  the  supreme  court  conform  1 

At  August  term,  1792,  the  court  ruled,  that  they  considered  the 
practice  of  the  King's  Bench  and  Chancery  in  England,  as  affording  out- 
lines for  the  practice  of  this  court ;  and  that  they  would  from  time  to 
time  make  such  alterations  therein  as  circumstances  mio-ht  render  neces- 
sary.—4  DalL,  339. 

The  Act  of  March  2,  1793,  sec.  7,  provides,  that  it  shall  be  lawful 
for  the  several  courts  of  the  United  States,  from  time  to  time,  as  oc- 
casion may  require,  to  make  rules  and  orders  for  their  respective  courts 
directing  the  returning  of  writs  and  processes,  the  filing  of  declarations 
and  other  pleadings,  the  taking  of  rules,  the  entering  and  making  of  judg- 
ments by  default,  and  other  matters  in  the  vacation — and  otherwise  in  a 
manner  not  repugnant  to  the  laws  of  the  United  States,  to  reo-ulate  the 
practice  of  the  said  courts  respectively,  as  shall  be  fit  and  necessary  for 
the  advancement  of  justice,  and  especially  to  that  end,  to  prevent  delay  in 
proceedings. 

4<.  What  is  the  rule  as  to  the  authority  of  the  supreme  court  to  declare 
a  state  law  void,  on  account  of  its  collision  with  the  state  constitution  1 

It  has  been  decided  that  it  has  no  such  authority.  The  case  is  not 
embraced  in  the  Judiciary  Act. — Jackson  v.  Lamphire,  3  Peters'  S.  C.  Re- 
ports, 288. 

5.  How  may  process  be  served  upon  a  state  1 

It  has  been  held  that  the  delivery  of  the  writ  to  the  Governor  and 
Attorney-General  is  good  service. — Chisholm  v.  Georgia,  2  DalL,  419. 
Huger  V.  South  Carolina,  3  lb.  339.  JVew  Jersey  v.  J^ew  York,  5  Peters'* 
S.  C.  Hep.,  284. 

6.  How  may  a  state  appear  1 

By  her  Attorney-General,  or  a  special  solicitor ;  and  a  demurrer  sign- 
ed by  the  Attorney-General  of  a  state,  as  such,  is  an  answer  and  appear- 
ance for  the  state. — JVew  Jersey  v.  Jfew  York,  6.  Peters'  S.  C.  Rep.,  327. 

7.  Upon  what  does  the  appellate  jurisdiction  of  the  supreme  court  de- 
pend % 

Upon  the  third  article  of  the  constitution,  sec.  2,  which  provides  that 
in  all  the  cases  aforementioned,  the  supreme  court  shall  have  appellate 
jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions,  and  under  such 
regulations,  as  Congress  shall  make. 
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In  the  construction  of  this  clause  it  has  been  held,  that  it  vests  in 
the  supreme  court  an  appellate  jurisdiction,  in  all  cases  where  original 
jurisdiction  is  given  to  the  inferior  courts,  with  onlj"-  such  exceptions,  and 
under  such  regulations  as  Congress  may  make. — Wilson  v.  Jllason,  1 
Cranc/i,  22.  Serg.^s  Const.  Law,  33.  The  appellate  jurisdiction  of  the 
supreme  court  exists  only  in  those  cases  in  which  it  is  affirmatively  given. 
—  Wiscarl  v.  Dauchy,  3  DalL,  321.  Clark  v.  Bazadone,  1  Cranc/i,  212. 
In  the  last  case  it  was  urged  that  the  judicial  power  extended  to  all  cases 
under  the  constitution,  and  that  where  the  supreme  court  had  not  original, 
it  had  appellate  jurisdiction,  with  such  exceptions  and  regulations  as 
Congress  should  make  ;  and  that  the  appellate  power  was  derived  from 
the  constitution,  and  must  be  full  and  complete,  in  all  cases  appertaining 
to  the  federal  judiciary,  where  Congress  had  not  by  law  interfered  and 
controlled  it  by  exceptions  and  regulations.  The  court,  however,  adhered 
to  the  doctrine  which  they  had  before  laid  down,  and  proceeded  upon  the 
principle  that,  though  the  appellate  powers  of  the  court  were  given  by  the 
constitution,  they  were  limited  entirely  by  the  judiciary  statutes,  which 
are  to  be  understood  as  making  exceptions  to  the  appellate  jurisdiction  of 
the  court,  and  to  imply  a  negative  in  the  exercise  of  such  power,  in  every 
case  but  those  in  which  it  is  affirmatively  given  and  described  by  statute. 
— Durousseau  v.  The  United  States,  6  Crunch,  307.  United  States  v. 
Moore,  3  Ibid.,  1.59.  Ex  parte  Kearney,  7  Wheaton,  38.  Ex  parte  T. 
Watkins,  7  Peters'  S.  C.  Rep.,  568. 

A  writ  of  error  does  not  lie  to  remove  a  civil  cause  from  the  circuit 
court  to  the  supreme  court,  which  has  been  carried  to  the  circuit  court 
from  the  district  court,  by  writ  of  error. —  United  States  v.  Goodwin,  1 
Cranch,  108.  United  States  v.  Gordon,  7  Cranch,  287.  United  States 
V.  Tenbrock,  2  Wheaton,  248.  United  States  v.  Barker,  2  Wheaton,  395. 
Wiscart  v.  Dauchy,  4  DalL,  321. 

8.  What  is  the  rule  as  to  the  appellate  jurisdiction  of  the  supreme  court 
in  criminal  matters  \ 

That  no  writ  of  error  lies  from  the  supreme  court  to  the  circuit  court 
in  criminal  cases. — The  United  States  v.  Aloore,  3  Cranch,  159.  United 
States  V.  La  Vengeance,  3  Dall.,  297.  The  only  mode  in  which  such  cases 
can  be  removed  is,  by  certificate  that  th-e  opinions  of  the  judges  are  op- 
posed.— Ex  parte  Kearney,  7  Wheaton,  42. 

9.  What  is  provided    in  regard  to  the  appellate  jurisdiction  of  the  su- 
preme court  of  the  United  States,  over  judgments  of  the  state  courts  1 

The  25th  sec.  of  the  Judiciary  Act  of  1789  provides,  that  a  final 
judgment  or  decree  in  any  suit,  in  the  highest  court  of  law  or  equity  of  a 
state  in  which  a  decision  could  be  had,  where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute,  or  of  authority  exercised  under  the  United 
States,  and  the  decision  is  against  their  validity  ;  or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  authority  exercised  under  any  state, 
on  the  ground  of  being  repugnant  to  the  constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  is  in  favor  of  such  their  validity  :  or 
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where  is  drawn  in  question  the  construction  of  any  clause  of  the  constitu- 
tion, or  of  a  treaty,  or  statute  of,  or  commission  held  under  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege  or  exemption, 
specially  set  up  or  claimed  by  either  party,  under  such  clauses  of  the  said 
constitution,  treaty,  statute  or  commission,  may  be  re-examined  and  re- 
versed or  affirmed  in  the  supreme  court  of  the  United  States,  upon  a  writ  of 
error,  the  citation  being  signed  by  the  chief  justice  or  judge,  or  chancellor 
of  the  court  rendering  or  passing  the  judsfment  or  decree  complained  of,  or 
by  a  justice  of  the  supreme  court  of  the  United  States,  in  the  same  manner 
and  under  the  same  regulations,  and  the  writ  shall  have  the  same  effect  as 
if  the  judgment  or  decree  complained  of  had  been  rendered  or  passed  in  a 
circuit  court  ;  and  the  proceeding  upon  the  reversal  shall  also  be  the  same, 
except  that  the  supreme  court,  instead  of  remanding  the  cause  for  final  de- 
cision, as  before  provided,  may  at  their  discretion,  if  the  cause  shall  have 
been  once  before  remanded,  proceed  to  a  final  decision  of  the  same,  and 
award  execution.  But  no  other  error  shall  be  assigned  or  regarded  as  a 
ground  of  reversal,  in  any  such  case  asaforesaid,  than  such  as  appears  on  the 
face  of  the  record,  and  immediately  respects  the  before-mentioned  ques- 
tions of  validity  or  construction  of  the  said  constitution,  treaties,  statutes, 
commissions,  or  authorities,  in  dispute. — Miller  v.  JVicholls,  4  Wheaion, 
31 1.  Craig  V.' Missouri,  4  Peters^  S.  C.  iJep.,  410.  Holmes  v.  Jennison, 
14  lb.,  540. 

In  the  interpretation  of  this  section  of  the  act  of  17S9,  it  has  been 
uniformly  held,  that  to  give  this  court  appellate  jurisdiction,  two  things 
should  have  occurred  and  be  apparent  in  the  record  ;  first,  that  some  one 
of  the  questions  stated  in  the  section  did  arise  in  the  court  below  ;  and 
secondly.,  that  a  decision  was  actually  made  thereon  by  the  same  court, 
in  the  manner  required  by  the  section.  If  both  of  these  do  not  appear  on 
the  record,  the  appellate  jurisdiction  fails.  It  is  not  sufficient  to  show  that 
such  a  question  might  have  occurred,  or  such  a  decision  might  have  been 
made,  in  the  court  below.  It  must  be  demonstrated  that  they  did  exist, 
and  were  made.  The  principal,  perhaps  the  only  important  difficulty, 
which  has  ever  been  felt  by  the  court,  has  been  in  ascertaining  in  particu- 
lar cases  whether  these  matters  (the  question  and  decision)  were  apparent 
on  the  record.  And  here  the  doctrine  of  the  court  has  been,  that  it  is  not 
indispensable  that  it  should  appear  on  the  record,  in  totidem  verbis,  or  by 
direct  and  positive  statement,  that  the  question  was  made  and  the  deci- 
sion given  by  the  court  below  on  the  very  point ;  but  that  it  is  sufficient, 
if  it  is  clear  from  the  facts  stated,  by  just  and  necessary  inference,  that 
the  question  was  made,  and  that  the  court  below  must,  in  order  to  hav^ 
arrived  at  the  judgment  pronounced  by  it,  have  come  to  the  very  deci- 
sion of  that  question  as  indispensable  to  that  judgment. 

Although  this  has  been  the  course  of  the  decisions  in  this  court,  as 
to  the  extent  and  exercise  of  its  appellate  jurisdiction  over  the  judgments 
and  decrees  of  state  courts  ;  yet  it  is  apparent  from  the  arguments  on  the 
present  occasion,  as  well  as  from  those  which  have  been  addressed  to  us 
on  several  other  late  occasions,  that  a  different  impression  exists  at  the 
bar  ;  and  that  it  has  been  supposed  that  a  much  wider  latitude  of  inter- 
pretation of  the  25th  section  of  the  judiciary  act  of  1789.  has  been 
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adopted  by  the  court.  To  correct,  at  least  as  far  as  in  us  lies,  this  mis- 
taken notion,  we  shall  now  proceed  to  review  the  various  decisions 
which  have  heretofore  been  made  on  this  subject. 

The  earliest  case  is  Owins^s  v.  Norwood's  Lessee,  5  Cranc/i,  34-4.  In 
that  case  it  clearly  appeared,  that  the  construction  of  a  treaty  was  before 
the  state  court ;  and  it  was  decided  that  the  right  of  the  party  was  not 
protected  by  the  treaty.  This  court  affirmed  the  decision  of  the  state 
court.  The  next  case  was  Smith  v.  The  State  of  Maryland,  6  C ranch. 
Rep.,  281.  In  that  case  it  was  contended  that  the  court  had  no  jurisdic- 
tion, because  the  cause  turned  exclusively  upon  the  confiscation  laws  of 
Maryland  ;  and  that  no  question,  relative  to  the  construction  of  the  treaty 
of  peace,  did  or  could  occur.  But  upon  the  facts  stated  on  the  record, 
the  only  title  asserted  by  the  original  plaintiffs  was  founded  on  the  con- 
fiscation acts  of  Maryland  ;  and  the  only  title  set  up  by  the  original  de- 
fendant was  for  a  British  alien,  protected  by  the  treaty  of  peace.  If  that 
title  was  so  protected,  then  the  plaintiffs  were  not  entitled  to  the  relief 
sought  by  the  bill;  if  otherwise,  then  the  plaintiffs  were  entitled  to  a  de- 
cree. The  state  court  decided  that  the  plaintiffs  were  so  entitled  ;  and 
therefore  necessarily  decided  against  the  treaty  as  a  protection.  The 
jurisdiction  was  maintained  by  this  court  upon  this  posture  of  the 
facts;  and  the  decision  of  the  state  court  was  afterwards  affirmed.  But 
the  court  said  that,  in  order  to  decide  upon  the  main  question,  it  was  in- 
dispensable to  ascertain  what  the  nature  of  the  title  was,  to  which  the 
treaty  was  sought  to  be  applied. 

The  next  case  was  Martin  v.  Hunter^s  Lessee,  1  Wheaton's  Rep.,  305, 
355.  There  the  original  case  came  before  the  court  upon  an  agreed 
statement  of  facts,  upon  which  the  state  court  gave  judgment  against  the 
original  defendant.  That  judgment  was,  upon  a  writ  of  error,  reversed 
by  this  court ;  and  when  the  cause  came  afterwards  before  this  court 
upon  a  second  writ  of  error,  the  objection  was  taken  that  the  original 
case  was  not  within  the  25th  section  of  the  judiciary  act.  Upon  this 
occasion,  the  court,  after  stating  the  material  facts  in  the  agreed  case, 
s  id  :  "  It  is  apparent  from  this  summary  explanation,  that  the  title  thus 
set  up  by  the  plaintiff  might  be  open  to  other  objections  ;  but  the  title  of 
the  defendant  in  error  [against  which  the  state  court  had  decided]  was 
perfect  and  complete,  if  it  was  protected  by  the  treaty  of  1783.  If, 
therefore,  this  court  had  authority  to  examine  into  the  whole  record,  and 
to  decide  upon  the  legal  validity  of  the  title  of  the  defendant,  as  well  as 
its  application  to  the  treaty  of  peace,  it  would  be  a  case  within  the  ex- 
press purview  of  the  25th  section  of  the  act :  for  there  was  nothing  in 
the  record  upon  which  the  court  below  could  have  decided  but  upon  the 
title,  as  connected  with  the  treaty.  And  if  the  title  was  otherwise  good, 
its  sufficiency  must  have  depended  altogether  upon  its  protection  under 
the  treaty.  Under  such  circumstances,  it  was  strictly  a  suit  where  was 
drawn  in  question  the  construction  of  a  treaty,  and  the  decision  was 
aorainst  the  title  specially  set  up  or  claimed  by  the  defendants.  It  would 
then  fall  within  the  very  terms  of  the  act." 

The  next  case  wsislnglee  v.  Coolidge,  2  Wheaton,  363,  4  Condens.  Rep-, 
155,  where  a  motion  was  made  to  dismiss  the  writ  of  error,  upon  the 
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ground  that  there  was  nothing  apparent  upon  the  record  which  brought 
the  case  within  the  appellate  jurisdiction  of  this  court,  under  the  25th 
section  of  the  act  of  1789.  The  court  were  of  this  opinion,  and  accord- 
ingly dismissed  the  writ  of  error. 

The  next  case  was  Miller  v.  JSTicholls,  4  Wheaton,  311,  315,  4  Cond. 
Rep.,  465.  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court,  said  :  "  It  does  not  appear  from  the  record,  that  either  the  constitu- 
tionality of  the  law  of  Pennsylvania,  nor  any  act  of  Congress,  was  drawn  in 
question.  It  would  not  be  required  that  the  record  should,  in  terms,  state  a 
misconstruction  of  an  act  of  Congress,  or  that  an  act  of  Congress  was  drawn 
in  question.  It  would  have  been  sufficient  to  give  this  court  jurisdiction 
of  the  cause,  that  the  record  should  show  that  an  act  of  Congress  was  ap- 
plicable to  the  case.  This  is  not  shown  by  the  record."  The  language 
used  in  this  last  sentence  has  been  often  cited  :  as  if  it  imported  that,  if 
an  act  of  Congress  was  shown  to  be  applicable  to  the  case,  although  it  was 
not  in  fact  applied  by  the  decision  of  the  state  court,  it  would  sustain  the 
appellate  jurisdiction  of  this  court.  That  was  certainly  not  the  under- 
standing of  the  chief  justice,  or  of  the  court.  The  case  o( Miller  v.  JVick- 
oils  was  decided  in  the  state  court,  upon  an  agreed  statement  of  facts ; 
by  which  it  appeared  that  NichoUs  was  a  debtor  both  to  the  United  States 
and  to  the  State  of  Pennsylvania  ;  and  the  question  raised  was,  whether 
the  United  States,  or  the  State  of  Pennsylvania,  was  entitled  to  certain 
money  of  Nicholls'  then  in  court,  as  the  creditor  of  NichoUs.  The  United 
States  claimed  it  on  virtue  of  the  priority  given  by  the  act  of  the  3d  of 
March,  1797,  ch.  74.  Bat  it  did  not  appear,  in  the  statement  of  facts,  that 
Nicholls  was  then  in  a  state  of  insolvency;  and  if  he  was  not,  then  the 
priority  of  the  United  States  did  not  attach  ;  or,  in  other  words,  the  act  of 
Congress  was  not  applicable  to  it.  It  is  to  this  state  of  the  facts  that  the 
language  of  the  chief  justice  was  addressed.  He  added,  "had  the  fact  of 
insolvency  appeared  upon  the  record,  that  would  have  enabled  this  court 
to  revise  the  judgment  of  the  supreme  court  of  Pennsylvania."  And  whyl 
it  may  be  asked.  Because,  upon  the  statement  of  facts,  the  state  court 
must,  under  these  circumstances,  have  misconstrued  the  act  of  Congress, 
or  disregarded  it:  for  otherwise  they  would  not  have  given  the  judgment 
which  was  sought  to  be  revised. 

That  this  is  the  true  explanation  of  this,  does  not  admit  of  controversy. 
In  the  very  next  case,  Williams  v.  Morris,  12  Wheaton,  117,  124,  6  Cori' 
de?i'}.  Rep.,  462 ;  where  this  very  expression,  in  Miller  v.  Micholls,  was 
relied  on  in  argument  to  establish  the  position,  that  it  is  sufficient  to  give 
the  court  jurisdiction,  that  the  record  should  show  that  an  act  of  Congress 
was  applicable  to  the  case  ;  the  chief  justice  gave  the  very  explanation  of 
it  which  is  now  insisted  on  ;  and  added,  "  had  the  record  shown  that  this 
was  a  case  of  insolvency,  so  that  an  act  of  Congress  applied  to  it,  that 
act  must  have  been  misconstrued  or  its  obligation  denied,  when  the  court 
decreed  the  money  to  Pennsylvania:  and  the  court  were  of  opinion  that 
the  act  could  not  be  evaded  by  the  omission  to  refer  to  it  in  the  judg- 
ment, or  to  spread  it  on  the  record."  In  the  case  of  Williams  v.  J^orris, 
this  court  dismissed  the  writ  of  error,  because  it  was  not  stated  on  the 
record  that  the  constitutionality  of  the  act  of  Tennessee,  set  up  in  that  case, 
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was  drawn  in  question.  In  Fisher  v.  Cockerill,  5  Peters^  R^P-,  258,  the 
case  o^  Miller  v.  ^^"10/10113  was  again  cited,  and  commented  on  by  the  chief 
justice,  and  the  same  explanation  of  the  decision  was  recognized  and  en- 
forced ;  and  because  the  facts  did  not  appear  on  record,  which  would 
bring  the  case  within  the  terms  of  the  25th  section  of  the  act  of  1789,  the 
writ  of  error,  in  Fisher  v.  Cockerill,  was  also  dismissed. 

But,  to  proceed  with  the  other  cases  in  their  chronological  order: 
the  next  case  was  Hickie  v.  Starke,  1  Peters''  Rep.,  98.  There  a  motion 
was  made  to  dismiss  the  writ  of  error,  for  the  want  of  jurisdiction.  Mr. 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court  dismissing 
the  writ  of  error,  said:  "In  the  construction  of  that  section  [the  25th] 
the  court  has  never  required  that  thn  treaty  or  act  of  Congress,  under 
which  the  party  claims  who  brings  the  final  judgment  of  a  state  court  into 
review  before  this  court,  should  have  been  pleaded  specially  or  spread  on 
the  record.  But  it  has  always  been  deemed  essential  to  the  exercise  of 
jurisdiction  in  such  a  case,  that  the  record  should  show  a  complete  title 
under  the  treaty  or  act  of  Congress,  and  that  the  judgment  of  the  court  is 
in  violation  of  that  treaty." 

The  next  case  was  Wilson  v.  The  Black  Bird  Creek  Marsh  Company, 
2  Peters^  Rep.,  24'5,  250.  In  that  case,  the  chief  justice,  in  delivering  the 
opinion  of  the  court  sustaining  the  jurisdiction,  said  :  "  We  think  it  impos- 
sible to  doubt  that  the  constitutionality  of  the  act  [of  Delaware]  was  the 
question,  and  the  only  question  which  could  have  been  discussed  in  the 
state  court.  That  question  must  have  been  discussed  and  decided.  This 
court  has  repeatedly  decided  in  favor  of  its  jurisdiction  in  such  a  case. 
Martin  v.  Hunter''s  Lessee,  Miller  v.  JKlchclls,  and  Williams  v.  J\'orris,  are 
expressly  in  point.  They  establish,  as  far  as  precedents  can  establish  any- 
thing, that  it  is  not  necessary  to  state  in  terms  on  the  record,  that  the  con- 
stitution or  a  law  of  the  United  States  wasdraw^n  in  question.  It  is  suffi- 
cient to  bring  the  case  within  the  25th  section  of  the  judicial  act,  if  the 
record  shows  that  the  constitution  or  a  law  or  a  treaty  of  the  United  States 
must  have  been  misconstrued,  or  the  decision  could  not  have  been  made  ; 
or,  as  in  this  case,  that  the  constitutionality  of  a  state  law  was  questioned, 
and  the  decision  was  in  favor  of  the  party  claiming  under  such  law." 

The  next  case  was  Satterlee  v.  Mathewson,  2  Peters'*  Rep.,  380,  ^lO  : 
where  Mr.  Justice  Washington,  in  delivering  the  opinion  of  the  court  sus- 
taining the  jurisdiction,  after  citing  prior  cases,  said :  "  If  it  sufficiently 
appear  from  the  record  itself,  that  the  repugnancy  of  a  statute  of  a  state  to 
the  constitution  of  the  United  States  was  drawn  into  question,  or  that  the 
question  was  applicable  to  the  case,  this  court  has  jurisdiction  of  the 
cause  under  the  section  of  the  act  referred  to,  although  the  record  should 
not  in  terms  state  a  misconstruction  of  the  constitution  of  the  United  States, 
or  that  the  repugnancy  of  the  statute  of  the  state  to  any  part  of  the  con- 
stitution was  drawn  into  question."  But  he  immediately  adds,  as  explan- 
atory of  his  remarks,  and  to  correct  their  generality  :  "  Now  it  is  manifest 
from  this  record,  not  only  that  the  constitutionality  of  the  statute  of  the  8th 
of  April,  1826,  was  drawn  into  question,  and  was  applicable  to  the  case  ; 
but  that  it  was  so  applied  by  the  judge,  and  formed  the  basis  of  his  opinion 
to  the  jury,  that  they  should  find  in  favor  of  the  plaintiff,  if  in  other  res- 
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pccts  she  was  entitled  to  a  verdict.     It  is  equally  manifest  that  the  right 
of  the  plaintiff  to  recover  in  that  action  depended  on  the  statute. 

The  next  case  vi^as  Harris  v.  Dennis^  3  Piters'  Rep.,  292,  302;  where 
the  court,  in  answer  to  the  objection  of  a  want  of  jurisdiction,  because  it 
did  not  appear  upon  the  record  that  any  question  within  the  25th  section 
arose  in  the  state  court  upon  the  special  verdict,  said  :  "  It  has  been  often 
decided  in  this  court  that  it  is  not  necessary  that  it  should  appear,  in 
terms,  upon  the  record,  that  any  such  question  was  made.  It  is  sufficient, 
if,  from  the  facts  stated,  such  a  question  must  have  arisen,  and  the  judg- 
ment of  the  state  court  would  not  have  been  what  it  is,  if  there  had  not 
been  a  misconstruction  of  some  act  of  Congress,  or  a  decision  against 
the  validity  of  the  right,  title,  privilege,  or  exemption  set  up  under  it." 

The  next  case  was  Craig  v.  The  Stale  of  Missouri,  4  Peters''  Rep., 
410  ;  in  which  Mr.  Chief  Justice  Marshall,  in  affirming  the  jurisdiction  of 
the  court,  said  :  "  To  give  jurisdiction  to  this  court  it  must  appear  in  the 
record  :  1.  That  the  validity  of  a  statute  of  the  state  of  Missouri  was 
drawn  in  question,  on  the  ground  of  its  being  repugnant  to  the  constitu- 
tion of  the  United  States,  2.  That  the  decision  was  in  favor  of  its  validx 
ity."  And  again  :  "  There  has  been  a  perfect  uniformity  in  the  construction 
given  by  this  court  to  the  25th  section  of  the  judicial  act.  That  construc- 
tion is,  that  it  is  not  necessary  to  state,  in  terms,  in  the  record,  that  the 
constitution  or  a  treaty  or  a  law  of  the  United  States  has  been  drawn  in 
question,  or  the  validity  of  a  state  law,  on  the  ground  of  its  repugnance  to 
the  constitution.  It  is  sufficient  if  the  record  shows  that  the  constitution 
or  a  treaty  or  law  of  the  United  States  might  have  been  misconstrued,  or 
that  the  constitutionality  of  a  state  law  must  have  been  questioned,  and 
the  decision  has  been  in  favor  of  the  party  claiming  under  such  law." 

In  Fisher  v.  Cockerill,  5  Peters''  Rep.,  255,  the  cases  of  Harris  v. 
Dennie,  and  Craig  v.  The  State  of  Missouri,  were  reviewed,  and  the  doC' 
trine  stated  therein  confirmed  ;  and  Mr.  Chief  Justice  Marshall,  after  that 
review,  added  :  ''  We  say,  with  confidence,  that  this  court  has  never  taken 
jurisdiction  unless  the  case,  as  stated  in  the  record,  was  brought  within 
the  provisions  of  the  25th  section  of  the  judicial  act. ' 

In  Davis  v.  Packard,  6  Peters'  Rep.,  41,  48,  Mr.  Justice  Thompson 
said  •  "  It  has  also  been  settled,  that  in  order  to  give  jurisdiction  to  this 
court  under  the  25th  section  of  the  judiciary  act,  it  is  not  necessary  that 
the  record  should  state,  in  terms,  that  an  act  of  Congress  was  in  point  of  fact 
drawn  in  question.  It  is  sufficient  if  it  appears  from  the  record  that  an 
act  of  Congress  was  applicable  to  the  case,  and  was  misconstrued  ;  or  the 
decision  in  the  state  court  was  against  the  privilege  of  exemption  spe- 
cially set  up  under  such  statute." 

Ixi  the  Mayor  of  the  City  of  New  Orleans  v.  De  Armas,  9  Peters' 
Rep.,  23l,  where  the  suit  was  dismissed  for  want  of  jurisdiction,  the 
chief  justice,  in  delivering  the  opinion  of  the  court,  said:  "We  can  in- 
quire only,  whether  the  record  shows  that  the  constitution  or  a  treaty  or 
a  law  of  the  United  States  has  been  violated  by  the  decision  of  the  state 
court.  To  sustain  the  jurisdiction  of  the  court  in  the  case  now  under 
consideration,  it  must  be  shown  that  the  title  set  up  by  the  city  of  New 
Orleans  is  protected  by  the  treaty  ceding  Louisiana  to  the  United  States 
or  by  some  act  of  Congress  applicable  to  that  title." 
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These  are  all  the  cases,  it  is  believed,  in  which  the  construction  of 
the  25th  section  of  the  judiciary  act  has  been  made  matter  of  controversy  ; 
and  they  extend  over  a  period  of  more  than  twenty-five  years,  'lliey 
exhibit  an  uniformity  of  interpretation  of  that  section,  w  Inch  has  never 
been  broken  in  upon.  They  establish,  so  far  as  a  course  of  decision  can 
establish,  the  propositions  already  slated  in  the  early  part  of  this  opinion. 
The  period  seems  now  to  have  arrived  in  uhich  the  court  should,  upon  a 
fiiU  review  of  all  the  cases,  with  a  view  to  close,  if  possible,  all  future 
controversy  on  the  point,  re-affirm  the  interpretation  which  they  have 
constantly  maintained.  It  is,  that  to  bring  a  case  within  the  25th  section 
of  the  judiciary  act  it  must  appear  upon  the  face  of  the  record  :  1st. 
That  some  one  of  the  questions  stated  in  that  section  did  arise  in  the  state 
court.  2d.  That  the  question  was  decided  by  tiie  state  court,  as  required 
in  the  same  section.  3d.  That  it  is  not  necessary  that  the  question  should 
appear  on  the  record  to  have  been  raised,  and  the  decision  made  in  direct 
and  positive  terms,  ipsissiviis  verbis  ;  but  that  it  is  sufficient  if  it  appears 
by  clear  and  necessary  intendment  that  the  question  must  have  been 
raised,  and  must  have  been  decided  in  order  to  have  induced  the  judgment. 
4th.  That  it  is  not  sufficient  to  show  that  a  question  might  have  arisen 
or  been  applicable  to  the  case  ;  unless  it  is  farther  shown,  on  the  record, 
that  it  did  arise,  and  was  applied  by  the  state  court  to  the  case. — Crowell 
V.  Randell,  10  Peters'  S.  C.  Rep.,  392. 

To  "ive  the  supreme  court  jurisdiction,  under  the  25th  section  of  the 
judiciary  act,  two  things  must  be  apparent  on  the  record  :  first,  that  some 
one  of  the  questions  stated  in  that  section  did  arise  in  the  state  court  ; 
and  secondly,  that  a  decision  was  actually  made  thereon,  by  the  same  court, 
in  the  manner  required  by  the  section. — McKinney  v.  Carrol,  12  Peters^ 
S.  C.  Rep.,  {iij.     Ocean  Inn.  Co.  v.  Pollnp,  13  Peters'  S.  C.  Rep.,  157. 

The  supreme  court  has  not  jurisdiction  of  a  case  brought  by  a  writ 
of  error  from  the  supreme  court  of  the  state  of  ^lissouri,  under  the  25th 
sec.  of  the  judiciary  act,  where  the  question  was  whether  the  appellee  was 
a  slave.  The  provisions  of  the  treaty  by  which  Louisiana  was  ceded  to 
the  United  States,  and  in  which  was  a  guaranty  of  the  property  of  per- 
sons residing,  at  the  time  of  the  session,  within  the  territory  of  Louisiana, 
may  be  enforced  by  the  state  courts  of  Missouri. — Choteau  v.  Marguerite^ 
12  Peters'  S.  C.  Rep.,  507. 

10.  What  is  understood  hy  final  judgment  or  decree  1 

The  words  "  final  judgments  and  decrees,"  in  the  25th  section  of  the 
judiciary  act,  must  be  understood  as  applying  to  all  judgments  and  de- 
crees which  determine  the  particular  cause  ;  and  it  is  not  required  that 
such  judgments  shall  finally  decide  upon  the  rights  litigated,  that  the 
same  sliall  be  within  the  purview  of  the  section. —  Weston  et  al.  v.  The  City 
Council  of  Charleston,  2  Peters''  S.  C.  Rep.,  464-. 

A  decree  perpetuating  an  injunction,  in  a  case  in  which  some  mat- 
ters of  account  were  left  open  for  further  consideration,  is  not  a  final 
decree  ;  and  an  appeal  will  not  lie  in  such  a  case. — Brown  v.  Swann,  9 
Peters'  S.  C.  Rep.,  1. 
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A  writ  of  error  will  not  lie  to  a  state  court,  under  the  25th  section  of 
the  judiciary  act,  in  a  case  in  which  proceedings  of  the  state  court 
which  the  \vrit  seeks  to  revise,  appear  from  a  certificate  of  the  clerk  of 
the  court,  stating  that  a  motion  was  made  for  a  new  trial,  and  certain  rea- 
sons filed  on  which  the  motion  was  founded,  were  on  the  files  of  the  court. 
— Read  v.  Marsh,  13  Ptters'  S.  C.  Rep.,  153. 

In  an  action  of  ejectment  in  a  state  court,  for  a  lot  of  ground  in  the 
city  of  Mobile,  the  plaintiff  claimed  title  to  the  lot  under  an  act  of  Con- 
gress, and  the  decision  of  the  state  court  was  against  the  right  and  title  so 
set  up;  upon  writ  of  error,  held  that  this  was  a  case  within  the  25th 
section  of  the  judiciary  act. — Lessee  of  Pollard's  heirs  v.  Kibbe,  14>  Peters^ 
S.  C,  Rep.,  353. 

The  supreme  court  has  no  authority,  under  the  25th  section  of  the 
judiciary  act  of  1789,  to  revise  a  decree  of  a  state  court,  when  no  ques- 
tion was  raised  or  decided  in  the  state  court  upon  the  validity  or  construc- 
tion of  an  act  of  Congress,  nor  upon  the  authority  exercised  under  it ;  but 
as  a  state  law  only.— JIcBride  v.  Hoey,  11  Peters^  S.  C.  Rep.,  167. 

11.  In  what  different  modes  may  the  appellate  jurisdiction   of  the  su- 
preme court  be  exercised  1 

1.  By  writ  of  error,  from  final  judgments  of  the  circuit  courts,  of  the 
district  courts  exercising  the  powers  of  circuit  courts,  and  the  superior 
courts  of  territories,  exercising  the  powers  of  circuit  courts  in  certain 
cases. 

2.  By  appeal  from  final  decrees  of  the  circuit  courts,  of  the  district 
courts  exercising  the  powers  of  a  circuit  court,  and  to  the  superior  courts 
of  territories,  exercising  the  powers  of  circuit  courts  in  certain  cases. 

3.  By  writ  of  error  from  final  judgments  and  decrees  of  the  highest 
court  of  law  on  equity  in  a  state,  in  certain  cases. 

4.  By  certificate  ftom  a  circuit  court,  that  the  opinions  of  the  judges 
are  opposed  on  points  stated. 

5.  By  mandamus,  prohibition,  habeas  corpus,  certiorari,  or  procedendo. 

12.  What  is  the  rule  as  to  the  nature  of   the  judgment    necessary    to 
sustain  a  writ  of  error  1 

To  sustain  a  writ  of  error  from  the  supreme  to  the  circuit  court,  the 
judgment  in  the  latter  case  must  be  a  judgment  originally  brought  there,  or 
removed  thither  from  a  state  court,  for  the  22d  section  of  the  act  of  Sept. 
24,  1789,  allows  a  writ  of  error  from  the  supreme  court  to  the  circuit  court, 
only  in  civil  actions  that  are  brought  there  by  original  process,  or  removed 
from  the  courts  of  the  several  states. — U.  States  v.  Goodwin,  7  Cranch,  108. 
United  States  v.  Gordon,  7  Cranch,  2S7.  United  States  v.  Barker,  2  Whea- 
ton,  395,     United  States  v.  Ten  Brock,  2  Wheaton,  2i2. 

In  one  instance,  a  writ  of  error  was  taken  out  from  the  supreme  court 
to  the  circuit  court  of  the  District  of  Columbia  in  a  criminal  case,  and  the 
judgment  of  the  circuit  court  affirmed,  but  no  question  was  raised  as  to  the 
jurisdiction. —  Unite  i  Slates  v,  Simons,  1  Cranch,  252.  But  it  was  after- 
wards decided  that  no  writ  of  error  lies  from  the  supreme  court  to  the  cir- 
cuit court  of  the  United  States  of  the  District   of  Columbia    in   criminal 
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cases. — United  Statea  v.  Moore,  3  Crunch,  159.  Untied  States  v.  La  Ven- 
geance, 3  DalL,  297.  The  only  mode  in  which  such  cases  can  be  re- 
moved is,  by  certificate  that  the  opinions  of  the  judges  are  opposed. — Ex 
parte  Kearney,  7  Wheaton,  4-2. 

'J  he  general  principle  is  that  a  writ  of  error  lies  only  from  the  final 
judgment  of  the  circuit  court.  —  Rutherford  v.  Fisher,  4  DalL,  22.  Living- 
ston V.  Dorgcnois,  7  Crunch,  577.  But  though  the  judgment  below  is  imper- 
fect and  informal,  yet  if  it  is  not  merely  interlocutory,  but  goes  to  the  whole 
merits  of  the  case,  and  is  in  its  nature  final,  so  that  execution  might  issue 
upon  it,  the  defendant  is  entitled  to  a  writ  of  error.  —  Wilson  v.  Daniel,  3 
Dall,  401.     Serg.  Const.  Law,  41. 

A  writ  of  error  lies  from  the  supreme  to  the  circuit  court  of  the  Dis- 
trict of  Columbia,  to  remove  a  judgment,  awarding  a  peremptory  manda- 
mus to  admit  the  defendant  iiT  error  to  office,  provided  the  matter  in  dis- 
pute be  of  sufficient  value.  Columbian  Insurance  Co.  v.  Wheelright  et  al., 
7  Wheuton,  534.  jVCluny  v.  Silliman,  6  Wheaton,  598.  Martin  v. 
Hu/tter^s  Lessee,  1  Wheaton,  354.     Bowdler  v.  M' Arthur,  7   Wheaton,  58. 

13.  What  is  the  rule  as  fo  matters  within  the   discretion  of  the  court 
below'? 

The  general  rule  is,  that  a  writ  of  error  will  not  lie  to  a  decision  upon 
a  matter  within  the  discretion  of  the  court  below. — Young  v.  Clark.  7 
Cranch,  569.  Thus,  if  the  court  below  refuse  to  set  aside  a  nonsuit,  and 
grant  a  new  trial,  a  writ  of  error  does  not  lie. —  United  States  v.  Evans,  5 
Cra7ich,  280.  it  cannot  be  assigned  for  error  that  the  court  below  re- 
fused a  continuance  of  the  cause,  after  issue  joined,  on  account  of  the 
absence  of  a  material  witness. —  Woods  v.  Young,  3  Cranch,  237.  Marine 
Ins.  Co.  V.  Hodgson,  6  Cranch,  217,  or  refusing  to  grant  a  new  trial. — 
Henderson  v.  Moore,  5  Ibid,  11.  Marine  Ins.  Co.  v.  Hodgson,  5  Cranch, 
1S7.  Bar  v.  Gratz,  4  Wheaton,  213 ;  or  to  allow  a  declaration  or  plea  to 
be  amended. — Moss  v.  Biddle,  5  Wheaton,  358.  Walden  v.  Craig,  9  Ibid, 
576.  Mandeville  8^  Jameson  v.  Wilson,  5  Cranch,  15  ;  or  a  new  one  to  be 
filed. — Liter  v.  Green,  2  Wheaton,  306  ;  or  allowed  several  pleas,  in  a  writ 
of  ricrht  ;  or  that  the  court  permitted  a  special  replication  to  be  substi- 
f!ited  for  a  general  one.  But  a  case  may  occur,  where  it  would  be  error 
in  a  court,  after  having  allowed  one  party  to  amend,  to  refuse  the  other 
to  amend  also,  before  trial.  Mandeville  S)'  .lameson  v.  Wilson,  7  Cranch, 
17.  Young  et  nl.  v.  Black,  7  Ibid^  54  ;  in  which  case  the  chief  justice 
remarked  thai  the  former  decisions  on  the  subject  of  discretion  were  to 
be  considered  as  law  ;  but  they  were  not  to  be  extended  further. 

The  supreme  court  has  no  jurisdiction  in  a  case  in  which  judges  ot 
the  circuit  court  are  divided  in  opinion,  upon  a  motion  for  a  rule,  to  show 
cause  why  the  taxation  of  the  costs  of  the  marshal  on  an  execution  should 
not  be  reversed  and  corrected. — Bank  of  the  United  States  v.  Green  et  al., 
6  Peters'  S.  C.  Rep.,  26. 

A  writ  of  error  lies  on  a  bill  of  exceptions  to  instructions  given  by 
the  court  below,  to  triers  determining  on  a  challenge  of  a  juror  for  cause, 
— Mima  Queen  Sf  Child  v.  Hepburn,  7  Cranch.  290  ;  and,   it  seems,  to  a 
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refusal  by  the  court  below  to  rule  the  party  to  grant  oyer  of  letters  tes- 
tamentary.—  Wilso7i's  V.  Coleman^s  Ex.,  3  Crunch,  123  ;  and  in  case  it  is 
the  error  of  the  court  below  to  sustain  a  cause  in  which  they  had  no  ju- 
risdiction, the  plaintiff  in  error  may  assign  for  error  that  the  court  to  which 
he,  as  plaintiff",  below  had  chosen  to  resort,  had  no  jurisdiction. — Capron 
V.  Vmi  JS'orden,  2  Cranch,  126. 

The  parties  are  not  precluded  from  bringing  a  writ  of  error  on  the 
final  judgment,  and  thereby  bringing  the  whole  case  before  the  court,  by 
the  circumstance  that  the  case  has  been  removed  by  a  certificate  that  the 
opinions  of  the  judges  were  opposed,  because,  on  such  removal,  the  court 
consider  only  the  questions  on  which  the  judges  were  opposed,  and  not 
the  whole  case. — Lee  v.  Ogle,  2  Cranch,  33. 

If  a  verdict  be  general,  subject  to  the  opinion  of  the  court,  on  a  state- 
ment of  facts,  which  facts  appear  on  the  record,  this  court  will  consider 
them  on  error  brought,  and  decide  according  to  the  law  arising  upon 
them. — Faw  v.  Robertson's  Ex.,  3  Cranch,  111<.  Tucker  v.  Oxley,  5 
Cranch,  34.  Brent  v.  Chapman,  5  Cranch,  358.  Inglee  v.  Coolidge,  2 
Wheaton,  263. 

A  compact  between  the  legislatures  of  two  states  since  the  adoption 
of  the  constitution,  in  relation  to  titles  to  land,  and  the  mode  in  which  the 
courts  should  determine  them,  cannot  deprive  the  supreme  court  of  its 
appellate  jurisdiction,  granted  by  the  constitution  and  laws. —  Wilson  v. 
Mason,  1  Cranch,  92. 

14.  What  is  the  rule  as  to  the  value  of  the  matter  in  dispute  ? 

The  writ  of  error  is  given  by  the  22d  section  of  the  judiciary  act 
of  1789,  where  the  matter  in  dispute  exceeds  the  sum  of  two  thousand 
dollars,  exclusive  of  costs.  This  affirmative  description  implies  a  nega- 
tive of  all  cases  where  the  matter  in  dispute  is  of  the  sum  of  two  thousana 
dollars  or  less  :  and  in  these  cases  a  writ  of  error  does  not  lie. — Durous- 
secu  V.  United  Slates,  6  Cranch,  314. 

In  actions  for  damages,  as  trover,  trespass,  &c.,  if  the  judgment  be- 
low be  for  the  plaintifT,  that  judgment  ascertains  the  sum  in  dispute. — 
Cooke  V.  Woodrow,  5  Cranch,  13.  If  the  judgment  below  be  for  the 
plaintiff,  that  judgment  ascertains  the  value  of  the  matter  in  dispute.  In 
Gordon  v.  Ogden,  the  plaintiff  below  claimed  more  than  two  thousand  dol- 
lars in  his  declaration,  but  obtained  a  judgment  for  a  less  sum. 

Per  Cur.  The  jurisdiction  of  this  court  depends  upon  the  sum  or 
value  in  dispute  between  the  parties,  as  the  case  stands  upon  the  writ  of 
error  in  this  court ;  not  on  that  which  was  in  dispute  in  the  circuit  court. 
If  the  writ  of  error  be  brought  by  the  plaintiff' below,  then  the  sum  which 
the  declaration  alleges  to  be  due,  may  still  be  recovered,  should  the  judg- 
ment for  a  smaller  sum  be  reversed  ;  and  consequently  the  whole  sum 
claimed  is  still  in  dispute.  But  if  the  writ  of  error  be  brought  by  the  de- 
fendant in  the  original  action,  the  judgment  of  this  court  can  only  affirm 
that  of  the  circuit  court  ;  and  consequently  the  matter  in  dispute  cannot 
exceed  the  amount  of  that  judgment. — 3  Peters'  S.  C.  Rep.,  34. 

The  court  will  not  take  jurisdiction  of  a  case,  where,  although  the 
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whole  property  claimed  by  the  lessor  of  the  plaintiff  in  error  under  a 
patent,  and  recovered  in  ejectment,  exceeded  two  thousand  dollars,  the 
title  to  a  lot  of  ground,  part  of  the  whole  tract,  which  was  of  less  vnlue, 
was  only  involved  in  the  case  before  the  court.  — 0/(/  Grant  on  the  demise 
of  JSUredith  v.  M'Kee  etai.,  1  Peters'  S.  C.  Rep.,  248. 

In  an  action  for  property,  as  detinue,  &c.,  where  the  value  of  the 
matter  in  dispute  does  not  conclusively  appear  on  the  record,  the  court 
will  admit  affidavits  to  show  the  real  value  of  the  matter  in  dispute. — 
Cook  V.  JVoodrow,  5  Cranc/i,  xviii.      Williamson  v.  Kinkaid,  4<  Dull.,  20. 

So  on  a  supplemental  bill  in  equity,  praying  a  discovery  of  title,  and 
surrender  of  land,  in  satisfaction  of  a  prior  decree  ;  affidavits  will  be  ad- 
mitted to  show  the  value  of  the  land  to  be  sufficient  to  authorise  a  writ 
of  error,  where  it  does  not  appear  on  the  record. — Course  v.  Stead.  4> 
Dnll.,  22.  Rush  V.  Parker,  5  Crunch,  287;  Columbian  Ins.  Com.  v. 
Wheelright,  7  Cranch,  534. 

The  value  of  the  interest  a  guardian  has  in  the  minor's  estate,  is  not 
the  value  of  the  estate,  but  that  of  the  office  of  guardian.  This  is  of  no 
pecuniary  value,  except  so  far  as  it  afl^ords  a  compensation  for  labor  and 
services  ;  and  in  a  controversy  between  persons  claiminix  adversely  as 
guardians,  having  no  distinct  interest  of  their  own,  it  cannot  be  considered 
as  amounting  to  a  sufficient  sum  to  authorize  an  appeal  to  the  supreme 
court  from  the  circuit  court  of  the  District  of  Columbia. — Ritchie  v. 
Monro,  2  Peters'  S.  C.  Rep.,  243. 

15.  What  is  the  rule  as  to  the  effect  of  consolidation  of  demands  to  give 
the  supreme  court  jurisdiction  1 

That  the  consolidation  of  the  demands  of  two  or  more  cannot  give 
jurisdiction.  Thus,  the  supreme  court  has  not  jurisdiction  in  a  case  in 
which  separate  decrees  have  been  entered  in  the  circuit  court,  for  the 
wages  of  seamen:  the  decree  in  no  case  amounting  to  the  sum  of  two 
thousand  dollars:  although  the  amount  of  the  several  decrees  exceeded 
that  sum,  and  the  seamen  in  each  case  claimed  under  the  same  contract 
with  the  owners  of  the  ship.  The  same  rule  applies  to  appeals  from  the 
district  to  the  circuit  court. — Oliver  elal.  v.  Jilexander  ct  al.,  6  Peters'  S. 
C.  Rep.,  143. 

Though  consent  cannot  give  jurisdiction  by  way  of  appeal,  yet  an 
admission  of  a  sufficient  value  by  the  parties  is  presumed  to  be  correct, 
where  the  record  does  not  establish  the  contrary. — Slieppard  ct  al.  v. 
Taylor  el  al.,  5  Peters'  S.  C.  Rep.,  675.  Oliver  et  al.  v.  ^dlexunder  et  al., 
6  Ibid,  149. 

16.  What  is  the  difference  between  a  Writ  of  error  and  an  appeal  1 

The  writ  of  error  submits  to  the  revision  of  the  supreme  court,  only 
the  law  ;  but  an  appeal  brings  up  the  facts  before  the  court,  as  well  as 
the  law.  It  may  correct  on  an  appeal,  not  only  wrong  conclusions  of 
the  law  from  the  facts,  but  wrong  conclusions  of  facts  from  the  evidence. 
— Conn  V.  Penn.,  5   Wheaton,  424. 

In  admiralty  causes,  an  appeal  suspends  the  sentence  altogether : 
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it  is  not  r us  judicata  till  the  final  sentence  of  the  appellate  court. — Yeaton 
V.  United  Stales,  5  Cranch,  108. 

The  appellate  power  of  the  supreme  court  extends  to  remove  an  ad- 
miralty or  maritime  cause  from  the  circuit  court,  brought  there  by  appeal 
from  the  district  court  ;  differing  in  this  from  a  writ  of  error. — United 
States  V.  Goodwin,  7  Cra?ich,  108.  But  like  a  judgment  on  which  a  writ 
of  error  lies,  the  decree,  in  order  to  sustain  an  appeal,  must  be  final. — 
You?ig  V.  Gru?idy,  6  Cranch,  51.  Gibbons  v.  Ogden,  6  Wheaton,  448. 
Ray  V.  Law,  3  Cranch,  179.  United  States  v.  Schooner  Peggy,  1  Cranch, 
103.  Yeaton  v.  United  States,  5  Cranch,  280.  Schooner  Rachel  v.  United 
States,  6  Cranch,  329. 

Where  a  mandate  is  issued  by  the  supreme  court,  revising  the  dc" 
crec  of  an  inferior  court,  and  that  court  does  not  correctly  execute  the 
mandate,  an  appeal  lies. — Browder  v.  McArthur,  7  Wheaton,  58.  Mar- 
tin  V.  Hunter'' s  Lessee,  1  Wheaton,  354.  Boone  v.  Chiles,  10  Peters'  S.  C. 
Rep.,  208. 

A  decree  of  a  circuit  court  perpetuating  an  injunction,  in  a  case  on 
which  some  matters  of  account  were  left  open  for  further  consideration, 
is  not  a  final  decree,  and  an  appeal  will  not  lie  on  such  a  case. — Brown 
V.  Swann.  8  Peters''  S.  C.  Rep.,  1. 

No  person  but  those  appearing  to  be  parties  to  the  record,  can  be 
permitted  to  be  heard  on  an  appeal  or  a  writ  of  error. — Harrison  v. 
Mixon,  9  Peters"  S.  C.  Rep.,  483. 

17.  In  what  cases  may  the  supreme  court  exercise  jurisdiction  by  the 
writ  of  habeas  corpus  ? 

The  14th  section  of  the  act  of  24th  Sept.,  1789,  provides  that  the 
courts  of  the  United  States  shall  have  power  to  issue  writs  of  scire  facias, 
habeas  corpus,  and  all  other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  principles  and  usages  of  law.  (This  limitation  means 
those  general  principles  and  those  general  usages  which  are  to  be  found, 
not  in  the  legislative  acts  of  any  particular  state,  but  in  that  generally  re- 
cognized and  long  established  law,  which  forms  the  substratum  of  the 
laws  of  every  state. —  Marshall  C.  J.,  in  United  States  v.  Burr,  Jlpp.,  2d 
part,  1S5.)  And  either  of  the  judges  of  the  district  court  shall  have  pow- 
er to  grant  writs  o[  habeas  corpus,  for  the  purpose  of  an  inquiry  into  the 
cause  of  commitment,  provided  that  writs  of  habeas  corpus  shall  in  no  case 
extend  to  prisoners  in  jail,  unless  where  they  are  in  custody  under  color 
of  authority  of  the  United  States,  or  are  committed  for  trial  before  some 
court  of  the  same,  or  are  necessary  to  he  brought  into  court  to  testify. 

In  the  case  of  Bollman  Sf  Swartout  it  was  made  a  question  whether 
the  issuing  a  writ  of  habeas  corpus  to  the  circuit  court  of  the  District  of 
Columbia,  to  inquire  into  the  validity  of  the  commitment,  was  the  exer- 
cise of  original  or  appellate  jurisdiction  ;  and  it  was  decided  the  jurisdic- 
tion exercised  in  such  cases  is  appellate.  It  is  the  revision  of  a  decision 
of  an  inferior  court,  by  which  a  citizen  has  been  committed  to  jail. — Ex 
parte  Hamilton,  3  Dallas,   17.     Ex  parte  Kearney,  7  Wheaton^  41.     Ex 
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parte  Watkins,  7  PetcTs'  S.  C.  Rep.,  572.  Ex  parte  Milburn,  9  Ibid.,  710. 
It  does  not  lie  in  favor  of  persons  committed  for  treason  or  felony  plain- 
ly expressed  in  the  warrant,  convicted  of  a  contempt,  or  of  a  crime  by  a 
court  of  competent  jurisdiction,  or  persons  in  execution,  nor  will  the 
court  upon  the  writ  look  beyond  the  judgment,  and  re-examine  the  charge 
on  which  it  was  rendered. — 9  Wheaton,  39.     3  Peters'  S.  C.  Rep.,  202. 

The  supreme  court  has  power  to  issue  not  only  this  writ  of  habeas 
corpus  ad  subjiciendum,  to  inquire  into  the  cause  of  commitment,  but 
also  the  habeas  corpus  ad  prosequendum,  testificandum  et  deliberandum. — 3 
Cranch,  44-8. 

On  habeas  corpus  for  a  prisoner  a  certiorari  may  issue  from  the  su- 
preme court  to  the  clerk  of  the  circuit  court,  to  certify  the  record,  by 
which  the  cause  of  commitment  may  be  examined, and  its  legality  inves- 
tigated.— Ex  parte  Burford,  3  Cranch,  448. 

18.  What  is  the  rule  as  to  the  authority  of  the  supreme  court  to  issue 
the  writ  of  mandamus  ? 

By  the  13th  section  of  the  judiciary  act  of  1789,  it  is  provided  that 
the  supreme  court  shall  have  power  to  issue  writs  of  mandamus  in  cases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts  appointed, 
or  persons  holding  office  under  the  authority  of  the  United  States. 

The  issuing  of  a  mandamus  to  courts  is  the  exercise  of  an  appellate 
jurisdiction,  and  therefore  constitutionally  vested  by  this  act  in  the  su- 
preme court:  but  a  mandamus  directed  to  a  public  officer,  belongs  to 
original  jurisdiction,  and  by  the  constitution,  the  exercise  of  original 
jurisdiction  by  the  supreme  court  is  restricted  to  certain  specified  cases, 
which  do  not  comprehend  mandamus. — Marbury  v.  Madison,  1  Cranch, 
175.  United  States  v.  Lawrence,  3  Dall.,  42.  Livingston  v.  Dorgenois,  7 
Cranch,  bll.     Ex  parte  Hayburn,  2  Dall.,  409. 

It  is  doubtful  whether  the  supreme  court  can  interpose,  by  manda- 
mus to  the  circuit  or  district  courts,  to  regulate  them  in  respect  to  the 
conduct  of  their  officers,  as  for  instance,  to  restore  an  attorney  suspended 
by  their  authority. — Ex  parte  Burr,  9  Wheaton,  529. 

In  a  bill  praying  for  an  injunction  to  a  judgment  in  an  ejectment, 
and  for  a  re-conveyance  of  premises,  all  the  complainants  were  citizens 
of  Ohio,  and  so  were  the  defendants.  The  judgment  was  obtained  in  the 
circuit  court,  by  Graham,  a  citizen  of  Virginia,  and  the  defendant,  Dunn, 
held  the  land  recovered,  under  the  will  of  G.,  in  trust. 

On  this  state  of  facts  the  question  was  raised,  whether  the  supreme 
court  had  jurisdiction  of  the  case. 

Per  Cur.  No  doubt  is  entertained  by  the  court,  that  jurisdiction  of 
the  case  may  be  sustained,  so  far  as  to  stay  execution  on  the  judgment 
at  law  against  Dunn. 

Of  the  action  at  law,  the  circuit  court  had  jurisdiction,  and  no  change 
of  residence  or  condition  of  the  parties  can  take  away  a  jurisdiction  which 
has  once  attached. — Dunn  et  al.  v.  Clarke  et  al.,  8  Peters'  S.  C.  Rep.,  2. 

19.  What  is  the  rule  as  to  the  criminal  jurisdiction  of  the  supreme  court  % 
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That  it  has  such  criminal  jurisdiction  as  is  affirmatively  given,  and 
none  other. — Mnrbury  v.  Madison^  1  Cranc/i,  137.  United  States  v.  Or- 
tega, 11   W/uaton,  467. 

20.     In  what  cases  may  the  supreme  court  issue  a  certiorari  1 

It  issues  on  an  allegation  of  diminution. — Ex  parte  Burford,  3  Cranch, 
448.  Or  where  that  will  not  answer,  the  court  will  direct  a  special 
certiorari  to  be  framed  to  meet  the  case. — Barton  v.  Petit  8f  -Bayard,  7 
Crnncli,  288.  The  supreme  court  cannot  remove  a  cause  from  the  cir- 
cuit court  hy  certiorari  on  the  ground  that  the  circuit  court  has  no  juris- 
diction of  the  cnse,  but  that  the  jurisdiction  over  it  belonged  to  the  su- 
preme court.  Nor  does  a  certiorari  lie  in  such  case  to  change  the  venue 
and  grant  an  impartial  trial. — Fowler  v.  Lindsey,  3  Ball.,  411.  Serg.  on 
Const.  Law,  76. 


JURISDICTION  OF  THE  CIRCUIT  COURTS. 

The  present  organization  of  the  circuit  courts  was  established  by  the 
act  of  April  29,  1822.  New  circuits  have  been  formed  since  the  passage 
of  that  act,  but  upon  the  same  principle  then  adopted. — 2  Story^s  L.  U. 
S.,8od. 

1.  In  what  cases  have  the  circuit  courts  original  jurisdiction  1 

It  is  enacted  by  the  11th  section  of  the  judiciary  act  of  Sept.  24, 
1789,  that  the  circuit  courts  shall  have  original  cognizance  concurrent 
with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature  at 
common  law,  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  five  hundred  dollars,  and  the  United  States 
are  plaintiffs  or  petitioners,  or  an  alien  is  a  party,  or  the  suit  is  between  a 
citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another 
state.  But  no  person  shall  be  arrested  in  one  district  for  trial  in  another, 
in  any  civil  action,  before  a  circuit  or  district  court,  and  no  civil  suit 
before  either  of  the  said  courts,  against  an  inhabitant  of  the  United  States, 
by  any  original  process,  in  any  other  district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ. 
Nor  shall  any  district  or  circuit  court  have  cognizance  of  any  suit  to  re- 
cover the  contents  of  anj^  promissory  note,  or  other  chose  in  action,  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents,  if  no  assignment  had  been  made  except 
in  cases  of  foreign  bills  of  exchange. 

2.  What  is  provided  as  to  a  jury  triaH 

Sec.  12  provides  that  all  issues  in  fact  in  the  circuit  courts  shall,  in 
all  suits,  except  those  of  admiralty  and  maritime  jurisdiction,  be  by  jury. 

3.  In  what  sense  only  is  the  circuit  court  an  inferior  court  1 
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In  the  sense  of  the  constitution  only;  it  is  not  so  in  the  language  of 
the  common  law ;  nor  are  its  proceedings  subject  to  those  narrow  rules 
which  the  courts  of  Westminster  apply  to  special  courts,  or  inferior 
courts  held  by  charter.  It  is  a  court  of  original  and  durable  jurisdiction  ; 
analojTOus  to  the  court  of  King's  Bench  in  England,  and  eniitled  to  as 
liberal  intendments  and  presumptions  in  its  favor  as  any  supreme  court. — 
Turner  v.  Bank  of  Xorth  America.,^  Dull.,  11.  Ufiited  States  v.  The  hisur- 
gents,  2  Dull.,  343.     Kemp's  Lessee  v.  Kennedy,  f)  Cranch,  185. 

^till,  however,  it  is  a  court  of  limited  jurisdiction,  and  has  cognizance 
not  of  cases  generally,  but  only  of  a  few  specially  circumstanced,  ainount- 
incr  only  to  a  small  proportion  of  the  cases  which  an  unlimited  jurisdic- 
tion would  embrace. — Turner  v.  The  Bank  of  jYorth  .America,  4  Dall.,  11. 

4.  What  is  the  presumption  in  regard  to  its  jurisdiction  1 

The  fair  presumption  is,  that  a  cause  is  without  its  jurisdiction,  till 
the  contrary  appears.  So  that  facts  and  circumstances  that  give  it  juris- 
diction must  be  set  forth  on  the  record  ;  and  if  the  fact  be  denied  on 
which  the  plaintiff  grounds  his  right  to  sue  in  this  court,  he  must  prove 
it. — jMaxfield's  Lessee  v.  Levy,  4  Dal/.,  330.  Gassies  v.  Ballon,  6  Peters' 
S.  C.  Rep.,  761.  Hodgson  <S'  Thompson  v.  Bowerhank  et  al.,  f)  Cranch', 
303.  Strawbridge  v.  Curtiss,  1  Condens.  Rep.,  528.  Bingman  v.  Cahot, 
1  Ibid.,  170.  . 

The  decisions  of  the  supreme  court  require  that  the  averment  of 
jurisdiction  shall  be  positive,  that  the  declaration  shall  state  expressly 
the  fact  on  which  jurisdiction  depends. — Brown  v  Keene,  8  Peters'  S.  C 
Rep.,  112.     A^ew  Orleans  v.  De  ^rmas  et  al.,  9  Peters'  S.  C.  Rep.,  224. 

5.  What  is  the  rule  as  to  the  jurisdiction  of  the  circuit  court  in  cases 
arising  under  the  laws  of  the  United  States  1 

That  unless  jurisdiction  has  been  conferred  by  act  of  Congress,  the 
circuit  court  cannot  take  cognizaiu-o  of  them. — Bank  of  United  States  v. 
Devcaux,  5  Cranch,  85.  Hodgso?i  v.  Bowerbank,  5  Jhid,  31)3.  AJcIntire 
V.  Wood,  7  Ibid,  504.  9  Wheat ,  1U4.  Livingston  v.  Van  Inghen,^  HalPs 
Law  Jour.,  60. 

But  though  the  courts  of  the  United  States  are  all  of  a  limited  juris- 
diction, and  their  proceedings  are  erroneous,  if  the  jurisdiction  be  not 
shown  upon  them,  and  may  in  such  case  be  reversed,  yet  they  are  not 
absolute  nullities,  which  may  be  totally  disregarded. — JMcCormack  v. 
Sullivan,  10  Whea/on.  Jackson  v.  Twentymcn,  2  Peters'  S.  C.  Rep.,  136. 
Evans  qui  tarn  v.  Bollan,  4  Dull.,  342.  This  was  an  action  to  recover 
the  penalty  of  2000  dollars  given  by  the  act  of  March  22d,  1794,  for  fit- 
ting out  a  vessel  in  the  slave  trade,  without  declaring  in  what  court  the 
suit  should  be  brought ;  and  it  was  held  that  the  circuit  court  had  no 
jurisdiction. 

6.  What  is  necessary  to  vest  a  jurisdiction  in  the  circuit  court,  in  suits 
between  citizens  of  the  United  States  1 

It  is  necessary  that  one  of  the  parties  should  be  a  citizen  of  the  state 
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in  which  the  suit  is  brought,  for  the  circuit  court  has  no  jurisdiction  where 
neither  of  the  parties  is  a  citizen  of  the  state  in  which  the  suit  is  brought. — 
Shute  V.  Davis,  1  Peters'  S.  C.  Rep.,  434.  White  v.  Fenner,  Mason,  520. 
Where  a  mortgagor  and  mortgagee  are  citizens  of  different  states,  an 
ejectment  or  a  bill  of  foreclosure  will  lie  in  the  circuit  court. — McDonald 
V.  Smalley  et  ah,  1  Peters'  S.  C.  Rep.,  624. 

7.  How  is  this  rule  applied  to  corporations  aggregate  1 

In  the  case  of  the  Bank  of  the  United  Stahs  v.  Deveaux,  the  supreme 
court  established  the  rule,  that  the  jurisdiction  of  the  court  being  iimited, 
as  respects  the  character  of  the  parties,  to  "  controversies  between  citizens 
of  different  states,"  both  parties  must  be  citizens  to  come  within  the  de- 
scription. 

That  invisible,  intangible,  and  artificial  being,  that  mere  legal  entity, 
a  corporation  aggregate,  is  certainly  not  a  citizen  ;  and  consequently  can- 
not sue  or  be  sued  in  the  courts  of  the  United  States,  unless  the  right  of 
the  members  in  this  respect  can  be  exercised  in  their  corporate  name.  If 
the  corporation  be  considered.as  a  mere  faculty,  and  not  as  a  company  of 
individuals,  who  in  transacting  their  joint  concerns  may  use  a  legal  name, 
they  must  be  excluded  from  the  courts  of  the  Union.  The  corporate 
name  cannot  indeed  be  either  an  alien  or  a  citizen,  but  the  persons  whom 
it  represents  may  be  one  or  the  other  ;  and  the  controversy  is,  in  fact  and 
in  law,  between  those  persons  suing  in  their  corporate  character,  by 
their  corporate  name,  for  a  corporate  right,  and  the  individual  against 
whom  the  suit  is  instituted.  Substantially  and  essentially,  the  parties 
in  such  a  case,  where  the  members  of  a  corporation  are  aliens,  or  citizens 
of  different  states  from  the  opposite  party,  come  within  the  spirit  and  terms 
of  the  constitution,  come  within  the  spirit  and  terms  of  the  jurisdiction  con- 
ferred by  the  constitution  on  the  national  tribunals.  Such  has  been  the 
universal  understanding  upon  this  s.ubjeci. 

The  court  will  look  beyond  the  mere  corporate  character,  to  the  in- 
dividuals of  whom  it  is  composed  ;  and  if  they  are  citizens  of  a  different 
state  from  the  party  sued,  they  are  competent  to  sue  in  the  courts  of  the 
United  States,  but  all  the  corporators  must  be  citizens  of  a  different  state 
from  the  party  sued  ;  the  same  rule  applies  to  a  corporation  aggregate 
when  standing  in  the  attitude  of  defendants. — Strawbridge  et  al.  v.  Curtiss 
et  al.,  3  Crunch,  367.  Commercial  and  R.  R.  Bank  of  Vioksburg  v.  Slow- 
comb  et  al.,  14  Peters'  S.  C.  Rep.,  60.  Irvine,  for  use  of  Lumherman''s 
Bank  of  Warren  v.  Lowrey,  14  Peters'  S.  C.  Rep.,  293. 

This  is  according  to  the  English  doctrine  of  a  corporation  aggregate. 
— Mayor  of  London  v.  Wood,  12  Mod.  Rep.,  cited  in  Hope  Insurance  Com. 
V.  Boardman,  5  Cranch,  57.  Breithaupt  v.  Bank  of  Georgia,  1  Peters'  S. 
C.  Rep.,  238.  Corporation  of  JVew  Orleans  v.  Winter,  1  Wheaton,  9 1. 
Bank  -o/  Augusta  v.  Earl,  13  Peters'  S.  C.  Rep.,  519.     1  Kent's  Com.,  224. 

8.  What  is  the  rule  as  to  nominal  parties  % 

In  the  case  of  Georgia  v.  Juan  Madrazo,  the  supreme  court  said  :  it 
may  be  laid  down  as  a  rule,  which  admits  of  no  exception,  that  in  all  cases 
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where  jurisdiction  depends  on  the  party,  it  is  the  party  narr.ed  on  the 
record. — 1  I'elers''  S.  C.  Rep.,  121.  Onborne  v.  Bank  of  the  Uynted  Slates^ 
9  iV/iea/on,  738.     Fotc/er  v.  Lindsey,  3  Dall.,  411. 

In  a  case  where  the  chief  magistrate  of  a  state  is  sued,  not  by  his 
name,  but  his  style  of  office,  and  the  claim  made  upon  him  is  entirely  in 
his  official  character,  the  state  itself  may  be  considered  a  party  on  the 
record. — Governor  of  Georgia  v.  Juan  JIndrazo,  1  I'eters'  S.  C.  Rep.,  12i. 

The  courts  of  the  United  States  have  jurisdiction  of  a  case  between 
citizens  of  the  same  state,  if  the  plaintiffs  are  only  nominal  plaintiffs  for 
the  use  of  an  alien. — 5  Cranch,  303.     2  Cond.  Rep.,  264-. 

Where  the  plaintiffs  were  aliens  and  their  testators  qitizens  of  Geor- 
gia, and  the  suit  was  against  citizens  of  Georgia,  they  were  entitled  to  sue 
in  the  circuit  court. — C /tapped el aine  v.  Dechenaux,  4  Cranch,  306. 

An  action  was  brought  by  foreign  attachment,  in  the  court  of  common 
pleas  of  Warren  county,  Pennsylvania,  in  the  name  of  a  citizen  of  Penn- 
sylvania, for  the  use  of  the  Lumberman's  Bank  of  Warren,  Pa.,  against  a 
citizen  of  New  York.  The  suit  was  on  a  note  given  by  the  defendant  to 
the  plaintiff^  to  be  paid  "  in  the  office  notes  of  the  Lumberman's  bank  at 
Warren."  Some  of  the  stockholders  of  the  Lumberman's  bank  at  Warren 
were  citizens  of  the  state  of  New  York.  The  defendant  appeared  to  the 
action  by  counsel,  and  having  given  bond  with  suretj^  to  the  court  of  com- 
mon pleas,  removed  the  cause  to  the  circuit  court  of  the  United  States  for 
the  western  district  of  Pennsylvania.  A  motion  was  made  in  the  circuit 
court,  to  remand  the  cause  to  the  court  of  common  pleas  of  Warren  coun- 
ty, the  circuit  court  not  having  jurisdiction  of  the  cause,  on  the  ground 
that  the  real  party  in  the  suit  was  the  Lumberman's  Bank,  and  that  the 
Bank  was  a  corporation  aggregate,  and  some  of  the  corporators  were 
citizens  of  New  York.  It  was  held  that  the  circuit  court  had  jurisdiction 
of  the  cause. — Irvine  for  the  use  of  the  Lumberman's  Bank  of  Warren  v. 
Lowrey,  14  Feters'  S.  C.  Rep.,  292. 

9.  What  is  the  rule  where  there  is  a  change  of  parties,  on  the  record, 
after  suit  brought  ? 

It  has  been  decided  that,  if  an  alien  should  sue  a  citizen,  and  should 
omit  to  state  the  character  of  the  parties  in  the  bill,  though  the  court 
could  not  exercise  jurisdiction  while  the  defect  in  the  bill  remained,  yet 
it  might  at  any  lime  before  the  hearing,  and  the  court  would  not  hesitate  to 
decree  in  the  cause. — Connolly  v.  Taylor,  2  Peters'  K.  Rep.,  565.  Rus' 
sell  V.  Clark's  Ex.,  7  Crunch,  69.  McMicken  v.  Webb  et  al.,  1  i  Peters' 
S.  C.  Rep.,  25. 

A  bill  was  filed  by  W.,  a  citizen  of  Connecticut,  against  M.,  and 
others,  citizens  of  Rhode  Island,  in  the  circuit  court  of  the  United  States 
for  the  district  of  Rhode  Island.  An  answer  was  put  in  to  the  bill,  and 
the  court  was  referred  to  a  master  for  an  account. 

Pending  these  proceedings,  the  complainant  died,  and  administration 
of  his  effects  was  granted  to  C,  a  citizen  of  Rhode  Island,  who  filed  a  bill 
of  revivor  in  the  circuit  court.  Held,  that  the  bill  of  revivor  was  in  no  just 
sense  an  original  suit.     The  parties  to  the  original  suit  were  citizens  of 
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different  states,  and  the  jurisdiction  of  the  court  completely  attached  to 
the  controversy.  Havings  so  attached,  it  could  not  be  divested  by  any  sub- 
sequent proceedings. — Clark  v.  Matthewson,  12  Peters*  S.  C.  Rep.,  164. 

10.  What  is  the  rule  as  to  the  right  of  assignees  to  sue  in  the  circuit 
court  % 

The  Act  of  September  24,  1789,  imposes  the  restriction,  that  no  cir- 
cuit or  district  court  shall  have  cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  notes,  or  other  chose  in  action,  in  favor  of 
an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court  to 
recover  the  said  contents,  if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange. 

The  act  is  not  confined  to  assignable  paper,  though  that  was  the 
principal  object  of  the  provision.  Equitable  as  well  as  legal  assignments 
are  included. 

Assignees  by  operation  of  law,  as  where  the  estate  of  an  insolvent 
is  vested  in  them  by  law,  are  embraced  by  the  provision,  as  much  as  as- 
signees by  deed. — Sere  Sf  Laralde  v.  Pilot,  6  {branch,  332.  But  a  note 
made  payable  to  W.  P.  or  bearer,  is  not  within  this  clause.  Bean  v. 
Smith,  2  Mason,  268.  Bank  oj  Kentucky  v.  Wister,  2  Peters^  S.  C.  Rep., 
318.     Bank  of  Kentucky  v.  Ashley  ^  Ella,  2  lb.,  327. 

An  administrator  de  bonis  nan,  or  residuary  legatee,  is  not  consid- 
ered as  an  assignee  within  the  act. — Chappedclaine  v.  Dechenaux,  4 
Cranch,  306. 

11.  What  is  the  rule  in  the  case  of  an  action  by  an  endorsee  against 
the  endorser  \ 

That  the  endorsee  of  a  promissory  note,  who  is  a  citizen  of  one 
state,  may  sue  the  endorser,  who  is  a  citizen  of  another  state,  in  the  cir- 
cuit court,  whether  the  endorser  could  sue  the  maker  in  that  court  or 
not. — Turner  v.  The  Bank  of  Jforth  America,  4  Dall.^  8.  Mantelet  v. 
Murray,  4  Cranch,  46. 

12.  What  is  the  rule  as  to  the  jurisdiction  of  the  circuit  court  in  cases 
of  trespass  quare  clausum  fregit  ? 

The  rule  is,  that  no  action  will  lie  in  the  circuit  court  for  trespass 
quare  clausum  fregit  if  the  lands  in  question  are  not  within  the  district  in 
which  the  court  is  sitting,  though  the  defendant  be  a  citizen  of  the  state 
where  the  suit  is  brought,  and  the  plaintiff  a  citizen  of  another  slate — 
Livingston  v.  Jefferson,  4  Hall's  Law  Journal,  78.     1  Brock.  Rep.,  203. 

13.  How  has  the  11th  section  of  the  judicial  act,  which  provides  "  that 
no  person  shall  be  arrested  in  one  district  for  trial  in  another,  in  any 
civil  action  before  a  circuit  or  district  court,  and  no  civil  suit  shall  be 
brought,  before  either  of  said  courts,  against  an  inhabitant  of  the  United 
States,  by  any  original  process,  in  any  other  district  than  that  whereof 
he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving 
the  writ,"  been  construed  1 
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It  has  been  held  not  to  be  in  restriction  of  the  jurisdiction  of  the  court, 
but  a  grant  of  a  personal  privilege,  that  of  not  being  served  with  process 
out  of  the  district  in  which  the  defendant  resides,  or  is  found  ;  and  this  is 
the  case  as  well  with  regard  to  arrests  as  to  other  process  at  law  or  equity. 
Being  such  personal  privilege,  it  may  be  waived.  Thus,  if  the  defendant, 
who  is  served  in  the  state  where  he  resides  with  equity  process  from  the 
circuit  court  of  another  state,  appear  to  such  process  and  answer  without 
objecting  to  it,  he  hereby  waives  his  privilege,  and  the  court  has  jurisdic- 
tion.— Logan  V.  Patrick,  5  Cranch,  288.     Serg.  Const.  Law,  119. 

The  residence  of  the  party  in  another  district  of  a  state  than  that  in 
which  the  suit  is  brought  in  a  court  of  the  United  States,  does  not  exempt 
him  from  the  jurisdiction  of  the  court.  The  division  of  a  state  into  two 
or  more  districts,  cannot  affect  the  jurisdiction  of  the  court  on  account  of 
citizenship.  If  a  party  is  found  in  the  district  in  which  he  is  sued,  the 
case  is  out  of  the  prohibition  of  the  judiciary  act. — McMicken  v.  Webb 
et  al.,  11  Peters'  S.  G.  Rep.,  25. 

14!.  What  is  the  rule  as<to  the  authority  of  a  circuit  or  district  court  to 
issue  its  process  into  another  district,  to  compel  the  appearance  of  a  per- 
son not  residing  or  found  within  the  jurisdiction  of  the  court  from  which 
the  process  issued  1 

The  rule  is,  that  those  courts  have  no  such  authority  ;  and  this  is  the 
rule  in  admiralty  as  well  as  other  causes. — Ex  parte  Graham,  4  Wash. 
C.  C.  Rep.,  211.  Serg.  Const.  Law,  120.  Hollingsworth  v.  Jldams,  2 
Dull.,  396,  The  appearance  of  the  defendant  to  a  foreign  attachment  in 
a  circuit  court  of  the  United  States,  waives  all  objection  to  the  non-ser- 
vice of  the  process. — Pollard  Sf  Pickett  v.  Dwight  et  al.,  4  Crunch,  421. 

A  foreign  attachment  may  be  issued  against  an  alien,  as  defendant, 
in  the  circuit  court  of  the  United  States. — Serg.  on  .Attach.,  44.  Fland- 
ers v.  The  ^tna  Ins.  Co.,  3  Mason,  158. 

15.  What  is  thd  rule  as  to  the  jurisdiction  of  the  circuit  court  respect- 
ing patents  1 

The  Act  of  Congress  passed  February  15th,  1819,  provides  that  the 
circuit  courts  shall  have  original  cognizance,  as  well  in  equity  as  at  law, 
of  all  actions,  suits,  controversies,  and  cases  arising  under  any  law  of  the 
United  States,  granting  or  confirming  to  authors  or  inventors,  the  exclu- 
sive right  to  their  respective  writings,  inventions,  and  discoveries,  and, 
upon  any  bill  in  equity  filed  by  any  party  aggrieved,  in  any  such  cases, 
shall  have  authority  to  grant  injunctions  according  to  the  course  and 
principles  of  a  court  of  equity,  to  prevent  the  violation  of  the  rights  of 
authors  or  inventors,  secured  to  them  by  any  of  the  laws  of  the  United 
States,  on  such  terms  and  conditions  as  the  said  courts  may  deem  fit  and 
reasonable.  Provided,  however,  that  from  all  judgments  and  decrees  of^ 
any  circuit  court  rendered  in  the  premises,  a  writ  of  error  or  an  appeal, 
as  the  case  may  require,  shall  lie  to  the  supreme  court  of  the  United 
States. — Serg.  Const.  Law,  122. 
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16.  What  is  the  rule  as  to  the  removal  of  causes  from  the  state  courts 
to  the  circuit  courts  of  the  United  States  1 

The  12th  section  of  the  judiciary  act  of  1789  provides,  that  if  a  suit 
be  commenced  in  a  state  court  against  an  alien,  or  by  a  citizen  of  the  state 
in  which  the  suit  is  brought  against  a  citizen  of  another  state,  and  the 
matter  in  dispute  exceed  the  sum  of  five  hundred  dollars,  exclusive  of 
costs,  to  be  made  to  appear  to  the  satisfaction  of  the  court,  and  the  de- 
fendant shall,  at  the  time  of  entering  appearance  in  such  state  court,  file  a 
petition  for  the  removal  of  the  cause  for  trial  into  the  next  circuit  court  to 
be  held  in  the  district  where  the  suit  is  pending,  and  offer  good  and  suffi- 
cient security  for  his  entering  in  such  court,  on  the  first  day  of  its  session, 
copies  of  said  process  against  him,  and  also  for  his  then  appearing  and 
entering  special  bail  in  the  cause,  if  special  bail  was  originally  required 
therein,  it  shall  then  b^  the  duty  of  the  state  court  to  accept  the  surety 
and  proceed  no  further  in  the  cause.  As  all  suits  against  an  alien  are  not 
embraced  by  the  constitution,  but  only  suits  between  an  alien  and  a  state 
or  a  citizen  thereof,  it  seems  that  this  act  must  be  restrained  accordingly. 
— Mossman  v.  Higginson^  4  DalL,  11.  Hodgson  v.  Bowerbank,  5  Cranch, 
303.     Serg.  on  Const.  Law,  115  et  1241. 

The  defendant's  petition  to  the  state  court,  for  a  removal,  must  be 
actually  filed  at  the  term  when  his  appearance  is  entered. — Gibson  v. 
Johnson,  1  Peters^  C.  C.  Rep.,  44' ;  and  a  petition  afterwards  filed  will  not 
give  the  circuit  court  jurisdiction,  although  the  state  court  agree  to  con- 
sider the  petition  as  filed  of  a  proper  term  when  the  appearance  was  en- 
tered nunc  pro  tunc.  If  a  cause  be  improperly  removed,  it  is  the  duty  of 
the  circuit  court  to  remand  it ;  and  on  error  to  the  supreme  court  the  latter 
would  be  bound  to  remand  it. — Pollard  v.  Dwight,  4  Cranch,  421. 

The  petition  for  removal,  filed  at  the  time  of  entering  special  bail,  is 
in  season,  though  the  bail  may  have  been  excepted  \o.—^Jlrgo  v. 
Monteiro,  1  Caines^  Rep.,  209. 

After  removing  the  cause  to  the  circuit  court,  and  appearing  there, 
the  defendant  cannot  object  that  the  circuit  court  has  not  jurisdiction. — 
Pollard  V.  Dwight,  4  Cranch,  421.  Patterson  v.  United  States,  2  JVheat., 
221.     Hollingsworth  v.  Adams,  2  DalL,  396.  BBB 

An  ejectment  commenced  in  a  state  court,  technically  against  the 
casual  ejector,  but  substantially  against  the  tenant  in  possession,  is,  if  the 
landlord  be  an  alien  and  he  be  admitted  to  defend,  within  the  act,  though 
the  tenant  be  a  citizen  of  the  state. — Jackson  v.  Stiles,  4  Johns.  Rep.,  493. 

After  a  cause  has  been  removed,  the  plaintiff  cannot,  by  relinquishing 
a  part  of  his  demand,  oust  the  court  of  its  jurisdiction. — Wright  v.  Willty 
1  Peters'  C.  C.  Rep.,  220. 

17.  What  is  the  rule  in  actions  for  libel  1 

It  has  been  held  that  the  court  will  not,  on  the  defendant's  petition, 
allow  a  removal  to  the  circuit  court  of  the  United  States,  notwithstanding 
he  is  an  alien,  and  makes  affidavit  that  the  matter  in  dispute  exceeds  the 
value  of  five  hundred  dollars,  exclusive  of  costs,  because  the  Act  of  Congress 
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is  not  applicable  to  torts  or  vindictive  suits. — Rush  v.  Cobbett,  6  Yeates, 
275.     Cary  v.  Cobbett,  2  Yeates,  277.     Respublica  v.  Cobbett,  3  Da//.,  467. 

18.  What  is  the  remedy  where  an  inferior  court  of  a  state  refuse  to  al- 
low a  removal  to  the  circuit  court  of  the  United  States  1 

It  is  by  writ  of  mandamus  from  the  appellate  court  of  the  state,  and  not 
from  the  circuit  court. — Brown  v.  Copin  Sc  Wise,  4  Henning  Sf  Munf.,  173. 

19.  What  if  there  are  two  or  more  defendants  in  the  state  courts  and 
one  only  petitions  for  removal  to  the  circuit  court  1 

The  cause  cannot  be  removed  ;  nor  if  one  of  the  defendants  is  a  citi- 
zen of  the  same  state  with  the  plaintiff. — Beardsley  v.  Torrey,  4  Wash. 
C.  C.  Rep.,  286. 

20.  What  if  a  state  be  a  party  1 

If  a  state  be  a  party  to  a  suit  below,  which  has  been  removed  into  the 
circuit  court  from  a  state  court,  the  court  will  remand  it,  though  it  may 
appear  the  state  was  made  a  party  to  defeat  the  jurisdiction  of  the  circuit 
court. — State  of  Jiew  Jersey  v.  Babcock,  4  Wash.  C.  C.  Rep.,  344. 

21.  What  is  the  rule  for  removals  from  state  courts,  by  parties  claiming 
titles  to  lands,  under  grants  from  different  states  1 

By  the  12th  section  of  the  judiciary  Act  of  Sept.,  1789,  it  is  enacted, 
that  if,  in  any  action  commenced  in  a  state  court,  the  title  of  land  be  con- 
cerned, and  the  parties  are  citizens  of  the  same  state,  and  the  matter  in 
dispute  exceeds  the  sum  or  value  of  five  hundred  dollars,  exclusive  of  costs, 
the  sum  or  value  being  made  to  appear  to  the  satisfaction  of  the  court, 
either  party  before  the  trial,  shall  state  to  the  court  and  make  affidavit,  if 
it  require  it,  that  he  claims,  and  shall  rely  upon  a  right  or  title  to  the  land, 
under  grant  from  a  state,  other  than  that  in  which  the  suit  is  pending,  and 
produce  the  original  grant,  or  an  exemplification  of  it,  except  where  the 
loss  of  the  records  shall  put  it  out  of  his  power,  and  shall  move  that  the 
adverse  party  inform  the  court  whether  he  claims  a  right  or  title  from  the 
state  in  which  the  suit  is  pending  ;  the  said  adverse  party  shall  give  such 
information,  otherwise  not  to  be  allowed  to  plead  such  grant,  or  give  it  in 
evidence  upon  the  trial ;  and  if  he  informs  that  he  does  claim  under  any 
such  grant,  the  party  claiming  under  the  grant  first  mentioned  may  then,  on 
motion,  remove  the  cause  for  trial,  to  the  next  circuit  court  to  be  holden  in 
such  district.  But  if  he  be  defendant,  he  shall  do  it  under  the  same  regu- 
lations as  are  before  mentioned(Q.  16)  in  case  of  the  removal  of  a  cause 
into  such  court  by  an  alien.  And  neither  party  removing  the  cause  shall 
be  allowed  to  plead,  or  give  in  evidence,  any  other  title  than  by  him  stated 
as  aforesaid,  as  the  ground  of  his  claim. 

The  constitution  and  laws  look  to  the  grants  as  the  foundation  of 
jurisdiction,  and  not  to  any  equitable  title  previous  thereto. — Colson  v. 
Lewis,  2  Wheaton,  378. 

22.  What  is  the  rule  as  to  the  power  of  the  circuit  court  to  issue  a  man- 
damus ? 
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That  the  power  to  issue  a  mandamus  is  confined,  exclusively,  to  cases 
in  which  it  may  be  necessary  for  the  exercise  of  a  jurisdiction  already 
existing ;  as  for  instance,  if  the  court  below  refuse  to  proceed  to  judgment, 
there  a  mandamus^  in  the  nature  of  o.  procedendo^  may  issue.  It  was  there- 
fore held,  that  a  mandamus  could  not  be  issued  by  the  circuit  court  of  the 
United  States  to  the  register  of  a  land-office  in  Ohio,  commanding  him  to 
issue  a  final  certificate  of  purchase  to  the  plaintiff,  for  certain  lands  in  that 
state,  to  which  the  plaintiff  laid  claim  under  the  laws  of  the  United  States. 
Nor  will  the  circumstance  that  the  parties  are  citizens  of  different  states, 
make  any  difference.  The  proper  remedy  for  the  party  is,  an  action 
against  the  officer  for  damages,  or  to  recover  the  specific  property. — Mc- 
Intire  v.  Wood,  7  Cranch,  504.     McCluny  v.  Silliman,  6  Wheat.,  589. 

In  Kendall  v.  The  United  States,  it  was  decided  that  the  circuit  court 
for  the  District  of  Columbia  had  power  to  issue  a  mandamus  to  the  post- 
master-general, commanding  him  to  do  a  certain  act  in  his  official  charac- 
ter. But  this  power  was  there  held  to  be  confined  to  the  circuit  court  of 
that  District ;  and  the  court  said  it  resulted  from  the  3d  section  of  the  Act 
of  Congress  of  February  27th,  1801,  which  declares  that  the  circuit  court 
(of  that  district)  and  the  judges  thereof,  shall  have  all  the  power  by  law 
vested  in  the  circuit  courts  of  the  United  States.  The  circuit  courts  re- 
ferred to,  were  those  established  by  the  Act  of  February  13th,  1801.  The 
repeal  of  that  law,  fifteen  months  afterwards,  and  after  the  circuit  court 
for  this  district  had  gone  into  operation,  under  the  Act  of  27th  of  February, 
1801,  could  not  in  any  manner  affect  that  law  any  further  than  was  pro- 
vided by  the  repealing  act. — 12  Peters^  S.  C.  Rep.,  521.  This  was  de- 
cided by  six  judges  against  three.  Chief  Justice  Taney,  J.  J.  Barbour 
and  Catron,  dissented  from  the  opinion  of  the  court  and  adhered  to  the 
doctrine  of  the  cases  of  Wood  v.  Mclntire  Sc  McCluny  v.  Silliman,  and  at- 
tempted to  show  that  there  exists  no  just  cause,  either  in  law  or  reason, 
for  giving  a  more  extended  construction  to  the  powers  of  the  circuit  court 
for  the  District  of  Columbia,  than  has  been  prescribed  to  the  other  circuit 
courts.  See  the  dissenting  opinions  of  Taney,  C.  J.,  and  of  Barbour,  J., 
in  the  above  case,  626  to  653. 

23.   What  is  prescribed  as  to  the  criminal  jurisdiction  of  the  circuit 
court  % 

By  the  Act  of  September  24th,  1789,  section  11,  the  circuit  court 
shall  have  exclusive  cognizance  of  all  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States,  except  where  that  act  otherwise 
provides,  or  the  laws  of  the  United  States  otherwise  provide.  See  dis- 
trict court — post,  and  concurrent  jurisdiction  with  the  district  courts,  of 
crimes  and  offences  cognizable  therein.  Under  this  act,  the  circuit  court 
has  jurisdiction  in  an  indictment  against  a  consul  from  a  foreign  power, 
where  the  punishment  is  beyond  the  grade  assigned  to  the  district  court. 
— United  States  v.  Ravara,  2  DalL,  297. 

The  jurisdiction  of  the  circuit  court,  in  criminal  cases,  is  confined  to 
offences  committed  within  the  district  for  which  those  courts  respectively 
sit,  where  they  are  committed  on  land, — Serg.  on  Const.  Law,  129. 
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24.  How  far  is  the  criminal  jurisdiction  of  the  circuit  courts  final  1 

It  is  final  in  all  cases,  unless  on  points  in  which  the  opinions  of  the 
judges  are  opposed. — United  States  v.  Moore,  3  Crunch,  171. 

25    What  is  the  rule  as  to  military  offences  1 

That  they  are  not  within  the  jurisdiction  of  the  circuit  courts.  They 
never  are  cognizable  in  common  law  courts. — Houston  v.  Moore,  5 
Wheaton,  29. 

26.  What  is  the  rule  as  to  the  concurr<>nt  jurisdiction  between  the  cir- 
cuit courts  and  state  courts  in  criminal  cases  ? 

That  they  have  no  concurrent  jurisdiction,  except  it  is  expressly  vest- 
ed by  Act  of  Congress;  as  by  the  Act  of  21st  April,  1806,  concerning 
counterfeits  of  the  current  coin  of  the  United  States. — Serg.  on  Const.  Law, 
130.     People  v.  Lynch,  11  Johns.  Rep.,  549. 

The  circuit  court  has  jurisdiction  over  crimes  committed  within  any 
place  situated  in  the  district  in  which  it  sits,  which  has  been  ceded  to  the 
United  States,with  the  consent  of  the  state  legislature,  for  the  purpose  of 
erecting  forts,  &c. —  United  States  v.  Cornell,  2  Mason,  95. 

Though  the  district  court  has  cognizance  of  all  penalties  and  for- 
feitures incurred  under  the  laws  of  the  United  States,  yet  Avhere  the  law 
declares  the  act  to  be  an  offence,  and  treats  it  as  a  criminal  act,  it  must  be 
prosecuted  criminally  in  the  circuit  court ;  and  the  distinction  ought  to 
be  preserved,  because  penalties  and  forfeitures  may  be  remitted  by  the 
secretary  of  the  treasury ;  but  crimes  and  offences  can  only  be  remitted 
by  the  president. —  United  States  v.  Mann,   1  Gall.,  177. 

27.  In  what  case  may  the  circuit  court  exercise  appellate  jurisdiction 
by  writ  of  error  to  the  district  court  1 

By  the  22d  section  of  the  judiciary  act  of  1789,  final  decrees  and  judg- 
ments in  civil  actions  in  a  district  court,  where  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  fifty  dollars,  exclusive  of  costs,  may  be  re-exam- 
ined, and  reversed  or  affirmed  in  a  circuit  court  holden  in  the  same  dis- 
trict, upon  a  writ  of  error,  whereto  shall  be  annexed  and  returned  there- 
with, at  the  day  and  place  therein  mentioned,  an  authenticated  transcript  of 
the  record  and  assignment  of  errors,  and  prayer  for  reversal  with  citation 
to  the  adverse  party,  signed  by  the  judge  of  such  district  court,  or  a  just- 
ice of  the  supreme  court,  the  adverse  party  having  at  least  twenty  days 
notice. 

But  there  shall  be  no  reversal  on  such  writ  of  error,  for  error  in  ruling 
any  plea  in  abatement,  other  than  a  plea  to  the  jurisdiction  of  the  court,  or 
for  any  error  in  fact.  As  the  district  judge  cannot  sit  in  the  circuit  court 
on  a  writ  of  error  to  the  district  court,  there  can  be  no  opposition  of  opi- 
nion under  the  6th  section  of  the  Act  of  1802,  and  therefore  in  such  case 
no  removals  to  the  supreme  court  can  take  place  by  certificate. — United 
States  V.  Lancaster,  5  Wheaton,  434.  Nor  does  a  writ  of  error  lie  from 
the  supreme  court  to  the  circuit  court,  to  remove  a  judgment  rendered  upon 
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a  writ  of  error  from  the  district  court. —  United  Siates  v.  Ten  Brock,  2 
Wkeaton,  442. 

The  issue  of  nul  tiel  record  is  an  issue  of 'fact,  and  therefore,  a  judo-- 
ment  upon  that  issue  cannot  be  reversed  in  a  circuit  court  on  a  writ  of  er- 
ror.— United  States  v.  Cook,  2  Mason,  22. 

An  action  of  debt,  for  a  penalty,  is  a  civil  cause  within  the  act. — 
Jacob  V.  The  United  States,  1  Brock.,  524.  A  bill  against  a  vessel,  claim- 
ing forfeiture  thereof,  for  exporting  cannon,  &c.,  under  the  Act  22d  May, 
1795,  is  a  civil  cause. — United  States  v.  La  Vengeance,  3  DalL,  297. 

28.  What  is  the  rule  as  to  admiralty  and  maritime  cases  1 

That  no  writ  of  error  lies  from  the  circuit  to  the  district  courts,  in 
such  cases. —  United  States  v.  Wonson,  1  Gall.,  5. 

Error  lies  to  the  district  court  on  a  judgment  given  there  in  a  scire 
facias  to  repeal  letters  patent,  under  the  Act  of  February,  1793,  section  10. 
— Stearns  v.  Berrett,  Mason,  153. 

29.  In  what  cases  does  an  appeal  lie  from  the  district  to  the  circuit 
court  1 

Appeals  to  the  circuit  court  generally  take  place  in  civil  causes  of 
admiralty  or  maritime  jurisdiction. — Serg.  on  Const.  Law,  137. 

By  the  Act  of  March  3,  1803,  section  2,  (2  Story's  Laws,  905),  it  is 
enacted,  that,  from  all  final  judgments  or  decrees  in  any  of  the  district 
courts  of  the  United  States,  an  appeal,  where  the  matter  in  dispute,  exclu- 
sive of  costs,  shall  exceed  the  sum  or  value  of  fifty  dollars,  shall  be  al- 
lowed to  the  circuit  court  next  to  be  holden  in  the  district  where  such  final 
judgment  or  decree  may  be  rendered. — Privateer  Montgomery  v.  Schooner 
Betsy,  1  Gall.,  416. 

The  appeal  is  confined  to  civil  cause  of  admiralty  and  maritime  juris- 
diction. The  word  judgment,  in  the  Act  of  March  3d,  1803,  is  not  used  in 
contradistinction  to  decree,  but  as  explanatory  and  equivalent. — United 
States  V.  Wonson,  1  Gall.,  6  ;  nor,  on  the  other  hand,  does  a  writ  of  error 
lie  in  an  admiralty  or  maritime  cause,  nor  on  a  judgment  entered  on  a  bond 
given  by  the  claimant  to  restore  the  goods,  under  the  89th  section  of  the 
collection  law. — McLellan  v.  United  States,  1  Gall.,  227.  Wescott  v. 
Bradford,  4  Wash.  C.  C.  Hep.,  496. 

30.  What  is  the  effect  of  an  appeal  in  an  admiralty  or  maritime  cause  X 

It  removes  the  whole  proceedings,  and  opens  the  facts  as  well  as  the 
law.  It  suspends  the  sentence,  and  it  is  not  res  judicata  till  the  final  sen- 
tence of  the  appellate  court.  This  is  the  case,  not  only  in  appeals  from 
the  district  to  the  circuit  court,  but  in  appeals  to  the  supreme  court  also. 
— Yeatqn  v.  United  Siates,  5  Granch,  280.  The  San  Pedro,  2  Wheaton, 
132.     Stratton  v.  Jarvis,  8  Peters'  S.  C.  Rep.,  4. 

By  an  appeal  from  the  district  to  the  circuit  court,  the  latter  becomes 
possessed  of  the  cause,  and  executes  its  own  judgment.  The  property, 
or  its  proceeds,  in  proceedings  in  rem^  follow  the  appeal  in  the  circuit 
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court.  But  if  a  further  appeal  take  place  to  the  supreme  court,  the  pro- 
perty or  its  proceeds  remains  in  the  circuit  court  ;  because  the  supreme 
court  does  not  execute  its  own  judgment. — Brig  Hollen,  Mason^  431. 
McLellan  v.  United  States,  1  Gall.,  227.  The  Collector,  6  Wheaton,  194. 
The  Grotius,  1  Gall.,  503.  Jennings  v.  Carson,  2  Cond.  Rep.,2.  United 
States  V.  Preston,  Jltfy.  Gen.  of  Louisiana,  3  Peters^  S   C.  Rep.,  57. 

31.  What  is  the  rule  as  to  the  power  of  the  circuit  courts  to  grant  amend- 
ments in  causes  that  come  before  them  upon  appeall 

That  the  courts  may  grant  amendments  in  the  various  causes  that 
come  before  them  by  appeal  ;  they  will  grant  them  in  information  in  rem. 
And  an  amendment  will  be  allowed,  though  it  introduce  a  new  count, 
containing  a  new  substantive  ofTence  ;  or  though  it  may  afTect  sureties. 
But  not  if  the  statute  of  limitation  has  run  against  it. — Schooner  Harmony, 
1  Gall.,  123. 

32.  "What  is  the  rule  as  to  the  power  of  the  circuit  court  to  issue  a 
certiorari  or  procedendo  to  the  district  court  1 

No  Act  of  Congress  gives  the  circuit  court  such  power.  Therefore, 
where  the  circuit  court,  in  an  action  of  debt,  issued  a  certiorari  to  the  dis- 
trict court,  in  pursuance  of  which  the  proceedings  were  removed  to 
the  circuit  court,  it  was  held  that  the  district  court  might  have  refused  to 
obey  the  writ. — Patterson  v.  United  States,  2  Wheaton,  221. 


OF  THE  DISTRICT  COURT. 

1.     What  have  Congress  provided  in  regard  to  the  jurisdiction  of  the 
district  court  1 

By  the  9th  section  of  the  Act  of  Sept.  24,  1789,  it  is  enacted,  that 
the  district  courts  shall  have,  exclusively  of  the  state  court,  cognizance  of 
all  crimes  and  offences  that  shall  be  cognizable  under  the  authority  of  the 
United  States,  and  committed  within  their  respective  districts  or  upon  the 
high  seas,  where  no  other  punishment  than  whipping  not  exceeding  thirty 
stripes,  a  fine  not  exceeding  one  hundred  dollars,  or  a  term  of  imprison- 
ment not  exceeding  six  months,  is  to  be  inflicted  ;  and  shall  also  have 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  including  all  seizures  under  laws  of  impost,  navigation,  or 
trade,  of  the  United  States,  where  the  seizures  are  made  on  waters  which 
are  navigable  from  the  sea,  by  vessels  of  ten  or  more  tons'  burthen,  within 
their  respective  districts,  as  well  as  upon  the  high  seas  ;  saving  to  suitors, 
in  all  cases,  the  right  of  a  common  law  remedy,  where  the  common  law 
is  competent  to  give  it :  and  shall  also  have  exclusive  original  cognizance 
of  all  seizures  on  land,  and  other  waters  than  as  aforesaid  made,  and  of  all 
suits  for  penalties  and  forfeitures  incurred  under  the  laws  of  the  United 
States.  And  shall  also  have  cognizance,  concurrent  with  the  courts  of 
the  several  states,  or  the  circuit  courts,  as  the  case  may  be,  of  all  causes 
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where  an  alien  sues  for  a  tort,  only  in  violation  of  the  law  of  nations,  or  a 
treaty  of  the  United  States.  And  shall  have  cognizance,  concurrent  as 
last  mentioned,  of  all  suits  at  common  law,  where  the  United  States  sue, 
and  the  matter  in  dispute  amounts,  exclusive  of  costs,  to  the  sum  or  value 
of  one  hundred  dollars.  And  shall  also  have  jurisdiction,  exclusive  of  the 
courts  of  the  several  states,  of  all  suits  against  consuls,  or  vice-consuls, 
except  for  offences  above  the  description  above  mentioned.  And  the 
trial  of  issues  of  fact,  in  the  district  courts,  in  all  cases  except  civil 
causes  of  admiralty  and  maritime  jurisdiction,  shall  be  by  jury. 

By  the  Act  of  March  3,  1815,  sec.  5,  the  district  court  has  cogni- 
zance concurrent  with  the  courts  and  magistrates  of  the  several  states,  and 
the  circuit  courts  of  the  United  States,  of  all  suits  at  common  law,  where 
the  United  States  or  any  officer  thereof,  under  an  authority  of  any  Act  of 
Congress,  sue,  although  the  debt,  claim,  or  other  matter  in  dispute,  shall 
not  amount  to  one  hundred  dollars. 

The  l-ith  section  of  the  Act  of  Sept.  24,  1789,  vests  in  the  judges  of 
the  district  courts,  power  to  grant  writs  of  habeas  corpus^  for  the  purpose 
of  an  inquiry  into  the  cause  of  commitment.  Other  acts  give  them  power 
to  make  rules  to  issue  writs,  summonses,  &c.  An  injunction  may  be  is- 
sued by  the  district  judge  under  the  Act  of  March  3,  1820,  sections  4,  5, 
where  proceedings  have  taken  place  by  warrant  and  distress  against  a 
debtor  of  the  United  States,  or  his  sureties. 

2.  What  is  understood  by  the  phrase  "  all  causes  of  admiralty  and 
maritime  jurisdiction  V 

The  words  "  all  causes  of  admiralty  and  maritime  jurisdiction"  in- 
clude all  maritime  causes,  whether  peculiarly  of  admiralty  jurisdiction  or 
not. — Penhollow  v.  Doane,  3  DalL,  54.  Glass  v.  Schooner  Betsy,  3  lb., 
6.  Brown  v.  United  States,  8  Cranch,  137.  The  English  distinction  be- 
tween an  instance  and  prize  court  does  not  apply. 

The  word  "  maritime,"  it  would  seem,  was  inserted  for  the  purpose 
of  vesting  a  jurisdiction  larger  than  that  which,  under  the  statutes  of  13th 
and  15th  Richard  II.,  was  alleged  to  belong  to  the  admiralty  of  England, 
and  of  making  that  jurisdiction  not  dependent  on  the  limits  of  place,  but 
on  the  nature  of  the  cause. — Dh  Lovio  v.  Boit,  2  Gall.,  473.  The  admi- 
ralty and  maritime  jurisdiction  invested  by  the  constitution  is  necessarily 
exclusive  of  all  state  authority. — Serg.  on  Const.  Law,  193.  Admiralty 
enters  into  the  national  policy  and  affects  national  rights,  and  may  com- 
promit  the  national  sovereignty. — Martin  v.  Hunterh  Lessee,  1  Wheaton, 
337.  Glass  v.  Schooner  Betsy,  3  DalL,  6,  Jennings  v.  Carson,  4  Cranch, 
2.      United  States  v.  Peters,  5  Cranch,  145. 

The  words  of  the  constitution,  declaring  that  the  "judicial  power 
shall  attend  to  all  causes  of  admiralty  and  maritime  jurisdiction,"  must 
be  taken  to  refer  to  the  admiralty  and  maritime  jurisdiction  of  England. 
— United  States  v.  McGill,  4  DalL,  426. 

A  case  in  admiralty  does  not  in  fact  arise  under  the  constitution  or 
laws  of  the  United  States.  Such  cases  are  as  old  as  navigation  itself, 
and  the  law,  admiralty  and  maritime,  as  it  has  existed  for  ages,  is  applied 
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by  our  courts  to  the  cases  as  they  arise. — Elliot  v.  Piersoll,  1  Peters^  S. 
C.  Rep.,  S^S.  Letter  of  Mr.  Jefferson  to  Mr.  Morris,  1  Wait^s  State  Pa.,  144. 

3.  To  what  does  the  ordinary  jurisdiction  of  the  admiralty  as  a  prize 
court  extend  1 

To  all  captures  in  war  made  on  the  high  seas,  to  captures  in  foreign 
ports  and  harbors,  to  captures  made  on  land  by  naval  forces,  and  upon  sur- 
renders to  naval  forces,  either  solely  or  by  joint  operation  with  land  forces. 
Lind  V.  Rodney,  Doug.  Rep.,  613. 

It  also  extends  to  captures  made  in  rivers,  ports  and  harbors,  of  the 
captors'  own  country. — 1  Kent''s  Comm.,  357. 

The  prize  court  also  extends  to  all  ransom  bills  upon  captures  at 
sea,  and  to  money  received  as  a  ransom  or  commutation,  on  a  capitulation 
to  naval  forces  alone,  or  jointly  witli  land  forces.  Ships  taken  at  Genoa, 
4  Rob.  Rep.,  388.  Anthon  v.  Fisher,  Doug.  Rep.,  649.  Moisojiaire  v. 
Keating,  2  Gall.,  325.     1  Kent's  Comm.,  157. 

Goods  taken  on  shore  where  there  has  been  no  capture  on  the  high 
seas,  are  not  to  be  considered  as  prize,  and  the  prize  courts  have  no  juris- 
diction over  them. — Ooster  v.  Emms,  cited  in  the  Two  Friends,  1  Rob.,  135. 

But  if  the  goods  have  been  taken  at  sea,  and  the  jurisdiction  has  once 
attached,  they  may  be  followed  on  shore  by  the  process  of  the  court,  and 
its  jurisdiction  over  them  still  continues. — 1  Kenfs  Comm.,  357. 

Though  the  prize  be  carried  into  a  foreign  port  and  there  delivered 
by  the  captors  on  security,  the  prize  court  does  not  thereby  lose  its 
jurisdiction  over  the  capture,  and  the  questions  incident  to  it.  So  if 
the  prize  be  lost  at  sea,  the  court  may  proceed  to  adjudication.  It  has 
jurisdiction  likewise,  though  the  prize  be  actually  lying  within  a  foreign 
neutral  territory. — The  Peacock,  4  Rob.  Rep.,  135.  The  Susannah,  6  Ibid., 
48.  Duponceau's  Bynkershoeck,  38.  Hudson  v.  Guestier,  4  Cranch,  293. 
Williams  v.  Jlrmroyd,  7  Cranch,  423.  Treaty  between  the  United  States 
and  Colombia,  in  1825,  article  21.  Treaty  between  the  United  States  and 
Chili,  in  1832,  article  21. 

4.  What  if  the  captured  property  be  unjustifiably  converted  by  the  cap- 
tors'? 

The  jurisdiction  of  the  prize  court  over  the  case  continues. — 1  Kent's 
Comm.,  359.  The  Falcon,  6  Rob.  Rep.,  194.  The  Pomona,  1  Dodson's 
Rep.,  25.  VEcole,  6  Rob.  Rep.,  220.  La  Dainnel  Cecile,  6  Ibid,  257. 
The  Jlrabella  Sf  Madeira,  3  Gall.,  368. 

The  prize  court  may  always  proceed  in  rem,  whenever  the  prize 
or  its  proceeds  can  be  traced  to  the  hands  of  any  person  whatever ;  and 
this  it  may  do,  notwithstanding  any  stipulation,  in  the  nature  of  bail, 
may  have  been  taken  for  the  property. — Chamberlain  v.  Chandler,  3  Ma- 
son, 243.  The  Amiable  Jfancy,  1  Paine's  Rep.,  25.  The  Palmyra,  12 
Wheaton,  1. 

The  prize  courts  may  apply  confiscation  by  way  of  penalty,  for  fraud 
and  misconduct,  in  respect  to  property  captured  as  prize,  and  claimed 
by  citizens  or  neutrals. — The  Joanna  Tholan,  6  Rob.,  72.  1  Kent's  Comm  , 
360.     The  Fortuna,  3   Wheaton,  236.     The  Adventurer,  8  Cranch,   221. 
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5.  What  is  the  rule  as  to  the  jurisdiction  of  the  admiralty  over   a 
national  armed  vessel,  belonging  to  a  foreign  state  1 

The  rule  is,  that  a  public  vessel  of  war  belonging  to  a  foreign  state 
at  peace  with  the  United  States,  coming  into  our  ports,  when  open  for 
her  reception  and  not  interdicted,  and  there  demeaning  herself  in  a  friend- 
ly manner,  is  exempt  from  the  jurisdiction  of  the  district  or  other  courts 
of  the  United  States. — Schooner  Exchange  v.  McFadden,  7  Cranch^  116. 

A  private  armed  vessel  of  a  friendly  power,  may  claim  the  same  im- 
munities, and  is  as  much  free  from  the  jurisdiction  of  our  courts  as  if  she 
were  a  national  ship. — V Invincible,  1   Wheaton,  228. 

But  the  prize  property  which  a  public  armed  vessel  may  bring  into 
our  ports  is  not  exempt  from  jurisdiction,  for  the  purpose  of  examination 
and  inquiry,  and  if  a  proper  case  is  made  out,  for  restitution  to  those  whose 
property  has  been  divested  by  a  violation  of  our  neutrality. — The  Santis- 
sima  Trinidad,  1  Wheaton,  283.  1  Brock.  Rep.,  478.  Brig  Alerta,  9 
Cranch,  359.     Talbot  v.  Jansen,  3  DalL,  133. 

And  it  makes  no  difference  whether  the  capturing  ship,  which  thus 
violates  our  neutrality,  be  a  public  ship  of  war  or  a  privateer. 

But  this  jurisdiction  does  not  extend  to  the  infliction  of  vindictive 
damages  as  in  ordinary  marine  torts. —  The  Estella,  4  Wheaton,  298. 
VAmistad  de  Ruez,  5  Wheaton,  385.  The  Santissima  Trinidad,  7  Wheaton, 
283.  1  Brock.  Reports,  478. 

It  is  not  decided  whether,  in  such  cases,  the  court  has  power  to  in- 
quire into  the  regularity  of  the  commission  of  the  capturing  cruiser,  so  as 
to  adjudge  the  capture  piratical. — The  Brig  Alerta,  9  Cranch,  359.  The 
Bello  Corunnes,  6  Wheaton,  152. 

6.  What  is  the  rule  as  to  salvage  cases'? 

As  a  court  of  admiralty,  the  district  court  has  exclusive  original  cog- 
nizance in  cases  of  salvage. — Martin  v.  Hurhter^s  Lessee,  1  Wheaton,  335. 
McDonnough  v.  Dannery,  3  DalL,  183. 

It  is  doubted  whether  an  admiralty  court  has  jurisdiction  of  prizes, 
where  the  parties  are  aliens,  but  it  seems  consent  may,  in  such  cases,  give 
jurisdiction. — Mason  v.  Ship  Blaireau,  2  Cranch,  249. 

7.  How  far  has  the  district  court  jurisdiction  over  torts  and  injuries  % 

It  has  jurisdiction  over  all  torts  and  injuries  committed  on  the  high 
seas  and  in  ports  and  harbors  within  the  ebb  and  flow  of  the  tide.  A 
father  may  sue  in  the  admiralty  for  the  tortious  abduction,  or  seduction  of 
his  minor  son,  on  a  voyage  on  the  high  seas. — Plummer  v.  Webb,  4  Ma- 
son, 380.  The  admiralty  has  jurisdiction  of  personal  torts  and  wrongs 
committed  on  a  passenger  on  the  high  seas,  by  the  master  of  a  ship. — 
Chamberlain  v.  Chandler,  3  Mason,  242. 

But  for  certain  marine  torts,  as  negligently  running  down  a  vessel  at 
sea,  a  court  of  common  law  has  concurrent  jurisdiction  with  a  court  of 
admiralty. — Percival  v.  Hickey,  IS  Johns.  Rep.,  257.  The  Amiable  J^ancy^ 
3  Wheaton,  156.  1  Kent's  Comm.,  364.  4  Black.  Comm.,  268.  Schooner 
Tilton,  5  Mason,  16. 
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8.  What  is  meant  by  maritime  contracts  1 

Maritime  contracts  are  such  as  relate  to  the  business  of  commerce 
or  navigation  of  the  sea  ;  such  as  charter  parties,  affreightments,  marine 
hypothecations,  contracts  for  maritime  service,  in  the  building,  repairing, 
supplying  and  navigating  ships  ;  contracts  between  part  owners  of  ships  ; 
contracts  and  quasi  contracts  respecting  averages,  contributions  and  jetti- 
sons. A  policy  of  marine  insurance  is  also  a  maritime  contract,  and  there- 
fore the  district  court  has  cognizance  of  a  suit  upon  it. — Andrews  v.  Essex 
Ins.  Co.,  3  Mason,  6.  The  district  court  has  jurisdiction  of  a  suit  against 
a  ship  to  recover  pilotage. — The  General  Smith,  4  Wheaton,  438,  and  that 
as  well  in  personam  as  in  rem.  It  has  also  jurisdiction  on  the  aoplication 
of  some  of  the  part  owners  of  a  vessel,  to  compel  the  others,  who  are 
about  sending  her  to  sea,  to  give  security. — The.  Anne,  508.  The  JerusU' 
lem,  2  Gall.,  345.  The  St.  Jago  de  Cuba,  9  Wheaton,  409.  Ramsay  v. 
Allergee,  12  Ibid,  614.      The  Levi  Dearborne,  4  HaWs  Law  .lournal,  97. 

9.  What  is  necessary  to  support  a  libel  or  information  in  rem  ? 

That  the  complainant  have  a  specific  lien  on  the  vessel  for  materials, 
or  for  wages,  repairs  or  necessaries  furnished  to  a  foreign  ship,  or  to  a 
ship  in  the  ports  of  a  state  to  which  she  does  not  belong. — The  General 
Smith,  4  Wheaton,  438.  The  Robert  Fulton,  1  Pains' s  Rep.,  620.  Shep- 
pard  V.  Taylor,  5  Peters^  S.  C.  Rep.,  675.  The  Jerusalem,  2  Gall.,  345. 
Drinhwater  v.  Brig  Spartan.  5  American  Jurist,  26. 

For  a  complete  view  of  admiralty  powers  and  jurisdiction,  see  1 
Kent's  Comm.,  Sec.  xvii.  1  e^  2  Wheaton' s  Rep.,  HalVs  Admiralty  Practice, 
and  Brown's  Civil  and  Admiralty  Law. 

10.  How  has  the  jurisdiction  of  the  district  court,  of  seizures  under 
laws  of  impost,  been  construed  1 

In  cases  where  the  seizures  are  made  on  waters  navigable  from  the 
sea  by  vessels  of  ten  or  more  tons'  burthen,  they  are  considered  as  civil 
causes  of  admiralty  and  maritime  jurisdiction,  and  arc  to  be  tried  by  the 
district  court  and  not  by  a  jury.  Congress  meant  to  discriminate  between 
seizures  made  on  waters  navigable  from  the  sea  and  seizures  made  on 
land  and  waters  not  navigable  from  the  sea. — -United  States  v.  La  Ven- 
geance, 3  Dall.,  297.  United  States  v.  Betsy  Sr  Charlotte,  4  Cranch,  438. 
Yeaton  v.  The  United  States,  5  Cranch,  281.  Wheelon  v.  The  United  States, 
7  Cranch,  112.     The  Samuel,  1  Wheaton,  9.      The  Octavio,  1  lb.,  20. 

The  process  does  not  touch  the  person  of  the  offender,  but  is  in  the 
nature  of  a  libel  in  rem. — United  States  v.  La  Vengeance,  3  Ball.,  297. 

11.  In  cases  of  seizures,  what  is  to  decide  the  jurisdiction  of  the  court] 

The  place  of  seizure,  and  not  that  where  the  offence  was  committed. 
—  United  States  v.  Betsy  Sf  Charlotte,  4  Cranch,  443.  United  States  v. 
Keene,  5  Cranch,  304. 

When  the  district  court  has  once  regularly  acquired  jurisdiction,  no 
subsequent  irregularities  will  avoid  it. — Schooner  Bolina,  1  Gall.,  83. 


JURISDICTION.  61 

If  the  seizure  of  a  ship  be  made  in  a  foreign  state,  for  breach  of  an 
Act  of  Congress,  and  she  is  brought  in  and  seized  and  proceeded  against 
by  a  civil  officer  of  the  United  States,  the  proceedings  under  the  latter 
seizure  are  valid. — Ship  Richmond  v.  United  States,  9  Crunch,  102. 

Jurisdiction  in  proceedings  m  rem  is  exclusively  vested  in  the  district 
court,  and  the  circuit  court  cannot  entertain  it. — Brig  Caroline  v.  United 
States,  7  Crnnch,  496. 

But  where  the  Act  of  Congress  imposes  fine  and  imprisonment,  the  pros- 
ecution must  take  place  in  the  circuit  court,  if  the  punishment  exceed  a 
grade  beyond  the  jurisdiction  of  the  district  court. —  United  States  v.  Gui- 
net,  2  Dull.,  321. 

12.  How  has  the  act  vesting  jurisdiction  in  the  district  court  in  certain 
seizures  on  land  and  in  suits  for  penalties,  been  construed  ? 

It  has  been  decided,  that,  in  the  trial  of  all  cases  of  seizures  made 
on  land,  the  court  sits  as  a  court  of  common  law,  and  its  jurisdiction 
must  be  kept  distinct  from  that  exercised  in  cases  of  seizures  made  on 
waters  navigable  from  the  sea. — The  Sarah,  8  Wheaton,  395.  Brown  v. 
United  States,  8  Cranch,  137. 

The  words  penalties  and  forfeitures  must  be  restrained  to  such 
penalties  and  forfeitures  as  may  be  sued  for  in  a  civil  action,  as  for  in- 
stance an  action  of  debt,  or  information  of  debt,  and  must  be  tried  by  a 
jury. — United  States  v.  Mann,  1  Gall ,  137. 

13.  What  is  the  rule  as  to  the  jurisdiction  of  the  district  court  where 
an  alien  sues  1 

It  has  jurisdiction  of  all  causes  where  an  alien  sues  for  a  tort,  only 
in  violation  of  the  law  of  nations  or  of  a  treaty  of  the  United  States.  This 
suit,  (if  not  in  admiralty),  must  be  against  a  citizen  of  a  state. — Sergeant^s 
Const.  Law,  224. 

14.  How  has  that  part  of  the  9th  section  of  the  judiciary  act  which  re- 
lates to  consuls  and  vice-consuls,  been  construed  1 

It  has  been  determined  that  the  state  courts  cannot  entertain  juris- 
diction of  a  cause,  either  civil  or  criminal,  against  a  consul,  the  same 
being  exclusively  vested  in  the  courts  of  the  United  States. — Common- 
wealth V.  Kosloff,  5  Serg.  Sf  Rawle,  545.  Manhardt  v.  Soderstram,  1 
Binn.,  143.     United  States  v.  Ravera,  2  Dallas,  111. 


CONCURRENT  JURISDICTION  OF  THE  STATE  COURTS 
UNDER  THE  ACTS  OF  CONGRESS. 

1.  What  is  the  general  rule  as  to  the   concurrent  jurisdiction  of  the 
state  and  federal  courts  in  civil  matters  % 

The  general  rule  is,  that  the  state  courts  have   concurrent  jurisdic- 
tion with  the  courts  of  the  United  States,  in  cases  to  which  the  judicial 
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power  is  extended,  unless  the  jurisdiction  of  the  courts  of  the  United  States 
be  rendered  exclusive  by  the  third  article  of  the  constitution. — Cohens  v. 
Virginia^  6  Wheaton,  48.     Houston  v.  Moore,  5  Wheaton,  1. 

Congress  cannot  confer  jurisdiction  on  any  courts  but  such  as  exist 
under  the  constitution  and  laws  of  the  United  States  :  but  the  state  courts 
may  exercise  jurisdiction  in  cases  authorised  by  the  laws  of  the  states, 
and  not  prohibited  by  the  exclusive  jurisdiction  of  the  federal  courts. — 
Houston  V.  Moore,  5  Wheaton,  27.  Serg.  Const.  Law,  Til.  Martin  v. 
Hunter\  Lessee,  1  Wheaton,  304. 

2.  What  is  the  rule  in  criminal  and  penal  matters  1 

The  rule  is,  that  the  criminal  jurisdiction  vested  in  the  courts  of  the 
United  States  by  the  Act  of  Sept.  24,  1789,  was  made  by  that  Act  exclu- 
sive of  all  state  jurisdiction.  Still  it  has  been  held  that  Congress  may 
vest  in  the  state  courts  concurrent  jurisdiction  over  these  cases.  Thus, 
the  Acts  punishing  forgery  of  the  notes  of  the  Bank  of  the  United  States 
(Acts  24th  Feb.,  1807,  April  10th,  1817,)  and  counterfeiting  the  current 
coin  of  the  United  States,  (21st  April,  1806),  were  accompanied  with  a 
proviso,  that  nothing  therein  contained  should  be  construed  to  deprive 
the  courts  of  the  individual  states  of  jurisdiction,  under  the  laws  of  the 
several  states,  of  offences  made  cognizable  therein. 

But  in  penal  and  criminal  causes,  the  state  courts,  in  several  cases, 
declined  exercising  such  jurisdiction,  though  expressly  vested  by  Congress, 
United  States  v.  Campbell,  6  HalVs  Law  Jour.,  113.  United  States  v.  La 
throp,  17  Johns.  Rep.,  5.  Commonwealth  v.  Freely,  Virginia  cases,  321 
Buckwalter  v.  United  States,  11  Serg.  <Sf  Rawlc,  196.  Joseph  .Almeida,  Ser 
geant\s  Const.  Law,  281.  Commonweal/h  v.  Holloway,  5  Binn.,  512 
Federalist,  Xo.  82.  State  v.  Tuff,  2  Baileys  S.  C.  Rep.,  44.  The  case  of 
Lockington,  5  HalVs  Law  Journal,  92.      1  Kent''s  Comm.,  395. 

3.  What  is  the  rule  as  to  the  power  of  the  state  courts  to  grant  writs  of 
habeas  corpus,  for  the  purpose  of  inquiring  into  unlawful  imprisonment 
under  the  laws  of  Congress  ? 

It  is  believed  to  be  settled  that  they  have  a  concurrent  jurisdiction  to 
grant  habeas  corpus,  unless  in  cases  where  the  party  is  detained  by  pro- 
cess from  a  court  or  judge  of  the  United  States  having  exclusive  jurisdic- 
tion in  the  case. — 1  Kent^s  Comm.,  401- 

4.  What  is  the  rule  as  to  the  obligation  of  the  state  courts  to  entertain 
jurisdiction  of  matters  cognizable  under  the  laws  of  the  United  States'? 

They  are  not  bound  to  take  cognizance,  though  expressly  conferred 
upon  them. — 9  Johns.  Rep.,  239.  10  Johns.  Rej).,  328.  And  the  general 
doctrine  is,  that  Congress  cannot  compel  a  state  court  to  entertain  juris- 
diction.-^ TAe  United  States  v.  Campbell,  6  HalVs  Law  Journal,  113.  Ha- 
ney  v  Sharp,  1  Dana's  Rep.,  442.  State  v.  Randall,  2  Aiken's  Ver.  Rep., 
89.     Serg.  Const.  Law,  274.     1  Kent's  Comm.,  402. 

5.  What  is  the  rule  as  to  the  effect  of  the  sentence  in  cases  of  concur- 
rent jurisdiction  1 
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That  the  sentence  of  either  court,  whether  of  conviction  or  acquittal, 
may  be  pleaded  in  bar  to  a  prosecution  in  the  other,  with  the  same  effect 
as  a  judgment  of  a  state  court  in  a  civil  case  may  be  pleaded  in  bar,  in  an 
action  for  the  same  cause  in  the  circuit  court. — Houston  v.  Moore,  5 
Wheaion,  31.     Serg.  Const.  Law,  278. 

This  does  not  seem  to  be  positively  settled. — 1  Kent's  Comm.,  399. 


JURY. 

1.  What  is  understood  by  "  common  jury,"  in  the  English  books  "? 

.  A  common  jury  is  one  returned  by  the  sheriff  according  to  the  direc- 
tions of  the  statute,  3  George  II.,  c.  25,  which  appoints  that  the  sheriff,  or 
officer,  shall  not  return  a  separate  panel  for  every  separate  cause,  as  for- 
merly ;  but  one  and  the  same  panel  for  every  cause  to  be  tried  at  the 
same  assizes,  containing  not  less  than  forty-eight,  nor  more  than  seventy- 
two  jurors ;  and  that  their  names,  being  written  on  tickets,  shall  be  put 
into  a  box  or  glass,  and  for  each  cause,  twelve  of  these  persons,  whose 
names  shall  first  be  drawn  out  of  the  box,  shall  be  sworn  upon  the  jury, 
unless  absent,  challenged,  or  excused,  or  unless  a  previous  view  of  the 
messuages,  lands,  or  tenements,  shall  be  thought  necessary  by  the  court. 
—3  Black.  Com.,  358. 

2.  In  a  trial  by  jury,  may  a  tales  de  circumstantibus  issue,  where  none 
of  the  original  panel  are  retained  % 

It  may,  as  if  one  of  the  jurors  only  appear,  and  he  be  challenged,  or 
where  the  panel  has  been  exhausted  by  the  prisoner's  challenges,  there 
may  be  twelve  tales-men  sworn,  to  determine  to  the  issue. — 3  Bacon 
Ahr.,  745.  Fuller  v.  The  State,  1  Blackf.  Rep.,  63.  But  the  jurors  tales 
de  circumstantibus  must  be  taken  from  the  bystanders,  and  the  sheriff  can- 
not go  out  mto  the  streets  of  the  city  and  bring  them  in. — Simon's  Extr. 
V.  Grattz,  3  Penn.  Rep.,  412. 

3.  What  is  meant  by  challenge  to  the  array  \ 

A  challenge  to  the  array  is  a  challenge  to  all  the  jurors  returned  by 
the  sheriff,  collectively,  and  not  for  any  defect  in  them,  but  for  some  par- 
tiality or  default  in  the  sheriff  or  his  under-officer  who  arrayed  the  panel. 
—Co.  Liu.,  156.  3  Black.  Com.,  359.  2  TiddPrac.,n9.  iCowenRep., 
436. 

4.  What  is  sufficient  to  support  a  challenge  to  the  array  1 

The  sheriff  serving  the  venire  in  his  own  cause. — Woods  v.  Rowan 
Sc  Coon  et  al.,  5  Johns.  Rep.,  133  ;  or  where  the  jury  is  returned  by  the 
brother  of  the  defendant. — Munshowe  v.  Patton,   10  Serg.  Sf  Rawle,  334, 

5.  What  will  amount  to  a  sufficient  ground  for  challenge  to  the  polls  1 
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Very  slight  grounds  of  interest  have  been  held  sufficient,  as  in  a  qui 
tarn  suit,  which  gives  a  moiety  of  the  sum  recovered  to  the  poor  of  the 
town,  wherein  the  offence  is  committed ;  it  is  a  good  cause  of  challenge 
against  the  jury  that  they  are  inhabitants  of  the  town. — Wood  v.  Stod- 
dard, 2  Johns.  Rep.,  194. 

Under-writers  are  not  proper  jurors,  in  cases  m  which  persons  pur- 
suing the  business  are  parties. — Stienback  v.  Col.  Ins.  Co.,  2  Caines^  Rep., 
12. 

Affinity,  as  well  as  consanguinity,  constitutes  a  ground  for  principal 
challenge  ;  as  uncle  by  marriage. — Dailey  v.  Gaines,  1  Dana\  Rep.,  530  ; 
or  where  the  juror  is  married  to  a  daughter  of  the  defendant's  brother. — 
Den.  ex.  dem.  Hinchman  v.  Clark  et  al.,  Coxe's  Rep.,  46. 

A  juror  who  has  given  a  verdict  for  demandant  in  ejectment,  is 
disqualified  from  sitting  as  juror  in  an  action  of  mesne  damages,  by  the 
same  nlaintiff. — Loyd  v.  Kourse  et  ux.,  2  Serg.  Sr  Rawle's  Rep.,  49. 

Hostility  between  the  juror  and  party  is  a  sufficient  cause. — Brittan 
V.  Allan,  2  Devereaux^s  Rep.,  120. 

Conscientious  scruples  against  convicting  for  murder,  is  a  good  cause 
for  challenge  on  a  trial  for  that  offence. — Commonwealth  v.  Lasher,  17 
Serg.  Sr  Rawle's  Rep.,   155. 

6.  What  is  the  rule  as  to  the   juror  having  formed  a  previous  opinion 
on  the  case  1 

That  the  juror  must  have  expressed,  as  well  as  formed,  a  previous 
opinion  on  the  merits  of  the  case,  to  disqualify  him. — Boardman  et  al.  v. 
Wood,  3  Vert.  Rep.,  578.  Osiander^s  Case,  3  Leigh'' s  Rep.,  785.  Irvine 
et  al.  V.  Kean,  14  Serg.  Sr  Rawle,  292. 

7.  What  is  the  rule  as  to  jurors  giving  testimony  1 

That  a  juror  may  always  be  a  witness,  for  either  party,  and  still  re- 
tain his  seat  as  a  juror. — Fellow'' s  Case,  5  GreenVf.  Rep.,  333.  Harper  et 
al.  V.  Kean,  1 1  Serg.  Sr  Rawle's  Rep .,  280. 

A  juror  is  not  allowed  to  give  evidence  to  his  fellow  jurors  without 
beino-  sworn. — Anderson  v.  Barnes,  Coxe's  Rep.,  203. 

8.  What  is  the  rule  as  to  receiving  the  testimony  of  jurors  to  prove 
their  misconduct  1 

The  opinion  of  almost  the  whole  legal  world  is  adverse  to  the  recep- 
tion of  such  testimony. 

The  rule  is,  that  the  testimony  of  jurors  is  not  to  be  received  to  im- 
peach a  verdict,  but  it  may  be  admitted  in  exculpation  of  the  jurors,  and 
in  support  of  their  verdict. — Dana  v.  Tucker,  4  Johns.  Rep.,  487.  State 
v.  Freeman,  5  Conn.  Rep.,  348.  Glvggage  v.  Swan,  4  Binn.  Rep.,  150. 
Cochran  v.  Street,  1  Wash.  C.  C.  Rep.,  79.  Price  v.  Warren,  1  Hen.  Sr 
Mun.,  285.  Doran  v.  Shaw,  Monroe's  Rep.,  415.  Dan  v.  McAllister,  2 
Halst.  Rep.,  46.  Bridge  v.  Eggleston,  14  Mass.  Rep.,  248.  Vasie  v. 
Delaval,  1  Durn.  Sr  East,  11.     Barnes,  538.     Cro.  Eliz.,  779. 
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LAW. 

1.  What  is  law  1 

Law,  in  its  most  comprehensive  sense,  signifies  a  rule  of  action  which 
is  prescribed  by  some  superior,  and  which  the  inferior  is  bound  to  obey. 
—  1  Black.   Com.,  38. 

The  precepts  of  the  law  are,  to  live  honorably,  to  hurt  no  one,  to  give 
every  one  his  due. — Inst.  Just.,  lib.  1,  tit.  1,  sec.  3. 

2.  How  is  law  primarily  divided  1 

Into  international  and  municipal  law. — Inst.  Just.,  lib.  1,  tit.  1,  De 
jure  publico,  et  privata. 

3.  Upon  what  is  the  law  of  nations  founded  1 

Upon  natural  reason,  and  the  necessities  growing  out  of  the  natural 
intercourse  of  independent  states. —  Quod  naturalis  ratio  inter  omnes  homi- 
nes constituit,  vacatur  jus  gentium.  Dig.  1,  9.  Upon  mutual  compacts, 
leagues,  treaties,  and  agreements. —  1  Black.  Com.,  29.  1  Kenfs  Com., 
3.      Vattel  Prelim.,  sec-  7. 

The  law  of  nations  is  a  complex  system,  composed  of  various 
ingredients.  It  consists  of  general  principles  of  right  and  justice, 
equally  suitable  to  the  government  of  individuals  in  a  state  of  natural 
equality,  and  to  the  relations  and  conduct  of  nations  ;  of  a  collection  of 
usages  and  customs,  the  growth  of  civilisation  and  commerce  ;  and  of  a 
code  of  conventional  or  positive  law. 

In  the  absence  of  these  latter  regulations,  the  intercourse  and  con- 
duct of  nations  are  to  be  governed  by  principles  fairly  to  be  deduced  from 
the  rights  and  duties  of  nations,  and  the  nature  of  moral  obligations. 

The  law  of  nations,  so  far  as  it  is  founded  on  the  principles  of  na- 
tural law,  is  equally  binding  in  every  age,  and  upon  all  mankind. — 1  Kent's 
Com.,  3.     2  Mason's  Rep.,  44.8. 

4.  What  is  municipal  law  defined  to  be  1 

A  rule  of  human  conduct  prescribed  by  the  supreme  power  in  a  state. 
—1  Black.  Com.,  30. 

It  is  a  solemn  expression  of  legislative  will. — Lou.  Code  Civ.,  art  1. 

That  law  which  a  people  enact  for  their  own  government,  is  called 
the  civil  law  of  that  people. — Inst.  Just.,  lib.  1,  tit.  2,  sec.  10. 

5.  How  is  municipal  law  divided  1 

'  Into  written  and  unwritten. — 1  Black.  Com.,  62.  Inst.  Jus.,  lib.  1,  tit. 
2,  sec.  3.  de  divisione  juris.  Jllterim  enim  expresse  sancitur  et  scripto promul- 
gatur,  alterim  tacito  populi  consensu  introducitur.  Dig.  1,  6,  1,  Just,  et  jure. 
Nor  is  it  an  inelegant  division  of  the  law  into  written  and  unwritten  : 
which  seems  to  have  taken  rise  from  the  peculiar  customs  of  the  Athenians 
and  Lacedemonians.  For  the  Lacedemouiaas  trusted  chiefly  to  their 
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memory  for  the  preservation  of  their  laws  ;  but  the  laws  of  the  Athenians 
were  committed  to  writing. — Inst.  Jus.,  lib.  1,  tit.  2,  sec.  10. 

6.  Of  what  does  unwritten  law  consist  1 

The  unwritten  law  is  that  which  usage  has  approved  :  for  daily  cus- 
toms established  by  the  consent  of  those  who  use  them,  put  on  the  char- 
acter of  law — Inst.  Jus.,  lib.  1,  tit.  2,  sec.  9.     1  Black.  Com.,  G2. 

Customs  result  from  a  long  series  of  actions  constantly  repeated, 
which,  by  such  repetition,  and  by  uninterrupted  acquiescence,  acquired 
the  force  of  a  tacit  and  common  consent. — Lou.  Code  Civ.,  art.  3. 

7.  Of  what  does  the  written  law  consist  1 

The  written  law  is  that  which  is  positively  enacted  by  the  legislative 
power  of  a  state,  and  promulgated  to  the  subjects  thereof,  as  ,i  rule  of 
government.     The  written  law  of  the  Romans  consisted  of  six  kinds. 

The  plebiscites,  the  decrees  of  the  senate,  ordinances  of  the  princes, 
the  edicts  of  magistrates,  and  the  respon<ia  prudenium,  or  answers  of  the 
sages  of  the  law. 

A  Plebiscitum,  was  what  the  commonalty  enacted  when  requested  by 
a  plebeian  magistrate,  as  a  tribune. 

A  senatus  consultum,  is  what  the  senate  ordains  and  appoints. 

The  ordinances  [Constitutiones  Principis]  of  the  princes  were  of 
several  classes,  as  the  emperors  enacted  their  laws  either  by  epistolce  or 
rescripts,  by  decreta,  by  edicta,  or  by  constitutiones. 

The  epistoloB  were  imperial  opinions  upon  cases  of  difficulty  submitted 
to  the  princes. 

The  decreta  were  judgments  given  by  the  emperor  in  person,  in  court. 

Edicta  were  laws  voluntarily  enacted  by  the  emperors,  without  con- 
sulting the  senate. 

Mandates  were  directions  to  particular  persons.  Interpretations  of 
laws  were  also  within  the  jurisdiction  of  the  emperors.  The  imperial  con- 
stitutions derived  their  force  at  first  from  the  powers  conferred  on  Augustus 
in  735,  A.  U.  C.  ;  extended  afterwards  to  Vespasian  and  his  successors  ; 
and  about  the  reign  of  Antoninus,  known  as  the  lex  regia,  by  which  the  will 
of  the  sovereign,  duly  promulgated,  was  declared  to  have  the  force  and 
effect  of  law. — 1  Inst.,  tit.  2,  sec.  6.  The  distinction  there  taken  of  the  con- 
stitutions, is  into  personal  and  general.  The  personal  constitutions  were, 
properly,  privileges. — Cooper^s  Inst.  Jus.,  407.  Harris^  Jus.,  9.  Grav. 
imp.  lib.  sing.,  c.  24.  Hopp.  in  Inst.  1  h.  t.  Tacit.  Hist.,  11.  3  Elementa 
Juris  per  Rob.,  17. 

The  edicts  of  the  magistrates  (jus  honorarium)  were  the  annual  edicts 
of  the  Prsetors.  These  Leges  annuce,  according  as  their  expedience  was 
discovered,  were  continued  ;  and  then  became  edicta  translatitia.  Occa- 
sionally also,  the  Curule  jEdiles  published  edicts,  which,  as  their  expe- 
dience seemed  to  merit,  were  incorporated  into  the  jt/s  honorarium. — 
Dig.  31.  1.  1.  38  to  42.  Inst.,  lib.  1,  tit.  2.  De  jure  honorario,  Cooper's 
J^otes,  468. 

The  respoma  were  the  opinions  of  lawyers,   licensed  by  the  em- 
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perors  to  give  answers  as  were  proposed  to  them,  but  these  answers  were 
of  no  weight  in  the  reigns  of  Jlugustus  and  Tiberius,  and  were  not  binding 
upon  the  judges  until  the  time  of  Valentinian  the  Third,  who  confirmed  the 
writing  of  Gains,  Ulpian,  Paul,  Papinian  et  ah,  and  forbade  the  judges  to 
swerve  from  the  opinions  of  these  lawyers  in  points  of  law,  and  where  these 
lawyers  differed  on  the  same  question,  the  majority  should  rule,  and  that 
in  case  of  an  equality,  the  judges  should  decide  according  to  the  opinion  of 
those  to  whom  Papinian  adhered. — Dig',  1.  2.  46.  Code  Theod.  \  t.  Ai  I. 
Unde  responsis  prudentum.  Inst.  1,  tit.  2.  De  responsis  prudentum.  Coo- 
per^ s  JVoies,  409. 

8.  How  is  the  written  iaAv  of  England  and  the  United  States  classed  1 

Into  public  and  private  statutes.  A  public  statute  is  a  universal  rule 
that  regards  the  whole  community  ;  and  of  this  the  courts  of  law  are 
bound  to  take  notice  judicially,  ex  officio.  Private  acts  are  rather  ex- 
ceptions than  rules,  being  those  which  only  operate  upon  particular  per- 
sons and  private  concerns  ;  of  these  the  judges  are  not  bound  to  take 
notice,  unless  they  be  formally  shown  and  pleaded.     1  Black.  Com.,  86. 

9.  What  are  the  principles  to  be  observed  in  the  construction  of  statutes  1 

1.  There  are  three  points  to  be  observed  in  the  construction  of  all 
remedial  statutes.     The  old  law,  the  mischief,  and  the  remedy. 

2.  A  statute  which  treats  of  things  or  persons  of  an  inferior  rank, 
cannot,  by  any  general  words,  be  extended  to  those  of  a  superior. 

3  Penal  statutes  must  be  construed  strictly. 

4.  Statutes  against  frauds  are  to  be  liberally  and  beneficially  expound- 
ed. This  may  seem  in  contradiction  to  the  last  rule  ;  most  statutes 
against  frauds  being,  in  their  consequences,  penal.  But  this  difference  is 
here  to  be  taken  ;  where  the  statute  acts  upon  the  offender  and  inflicts  a 
penalty,  as  fine,  imprisonment,  etc.,  it  is  then  to  be  taken  strictly  :  but 
when  the  statute  acts  upon  the  offence  by  setting  aside  a  fraudulent  trans- 
action, here  it  is  to  be  construed  liberally. 

5.  One  part  of  a  statute  must  be  construed  by  another,  that  the  whole 
may,  if  possible,  stand. 

6.  A  saving  totally  repugnant  to  the  body  of  the  act,  is  void. 

7.  Where  the  common  law  and  the  statute  differ,  the  common  law 
gives  place  to  the  statute  ;  and  an  old  statute  gives  place  to  a  new  one. 

8.  If  a  statute  that  repeals  another,  is  itself  repealed  afterwards,  the 
first  statute  is  thereby  revived,  without  any  formal  words  for  that  purpose. 
(The  repealing  law  does  not  revive  the  first  law,  unless  it  be  so  particu- 
larly expressed. — Lou.  Code  Civil,  art.  23.) 

9.  Acts  of  parliament,  derogatory  from  the  power  of  future  parlia- 
ments, bind  not. 

10.  Lastly,  acts  of  parliament  that  are  impossible  to  be  performed, 
are  of  no  validity ;  and  if  there  arise  out  of  them  collaterally,  any  absurd 
consequences,  manifestly  contrary  to  common  reason,  they  are,  with  res- 
pect to  those  collateral  consequences,  void.     1  Black.  Com.,  89. 


68  LAW. 

10.  What  is  a  law  ex  post  facto  defined  to  be  1 

An  ex  post  facto  law  is  one  which  renders  an  act  punishable  in  a  man- 
ner in  which  it  was  not  punishable  when  it  was  committed.  Fletcher  v. 
Peck,  6  Crunch,  87. 

Ex  post  facto  laws  relate  to  criminal  and  penal  proceedings  which 
impose  punishments  or  forfeitures,  and  not  civil  proceedings  which  affect 
private  rights  retrospectively. —  1  Kent's  Com.,  409.  Calderet  ux.  v.  Bull. 
3  DalL,  386.     Green  v.  Biddle,  8  Wheaton,  89.     Serg.  Const.  Law,  356. 

Retrospective  laws  and  state  laws,  divesting  vested  rights,  unless  ex 
post  facto  or  impairing  the  obligation  of  contracts,  do  not  fall  within  the 
prohibition  contained  in  the  constitution  of  the  United  States,  however 
repugnant  they  may  be  to  sound  legislation.  Satterlee  v.  Mathewson,  2 
Peters'  S.  C.  Rep.,  413.     Watson  v.  Mercer,  8  Ibid.,  88. 

Almost  every  law  providing  a  new  remedy,  affects  and  operates  upon 
causes  of  action  existing  at  the  time  the  law  is  past  ;  and  this  retrospec- 
tive effect  does  not  render  a  law  ex  post  facto,  or  one  impairing  the  obli- 
gation of  contracts.  Sampeyreac  v.  The  United  States,  7  Peters'  S.  C. 
Rep.  222. 

11.  What  is  the  general  principle  as  to  laws  impairing  the  obligation  of 

contracts  1 

The  objection  to  a  law  on  the  ground  of  its  impairing  the  obligation 
of  a  contract,  can  never  depend  upon  the  extent  of  the  change  which  the 
law  effects  in  it.  Any  deviation  from  its  terms,  by  postponing  or  accelerat- 
ing the  period  of  performance  which  it  prescribes,  imposing  conditions 
not  expressed  in  the  contracts,  or  dispensing  with  the  performance  of 
conditions,  however  minute  or  apparently  immaterial  in  their  effect  upon 
the  contract  of  the  parties,  impairs  its  obligation. — Donaldson  v.  Harvy, 
3  Har.  4'  McHen.,  12. 

A  state  law,  establishing  gaol  liberties,  has  been  held  not  to  be  with- 
in the  prohibition  contained  in  the  constitution. — Holmes  v.  Lansings  3 
Johns.  Cas.,  73. 

A  state  may  pass  a  law  whereby  insolvent  debtors  shall  be  released 
from  imprisonment  or  protected  from  arrest,  on  any  action,  for  any  debt 
or  demand  due  by  them.  The  right  to  imprison  constitutes  no  part  of  the 
contract,  and  a  discharge  of  the  person  of  the  party  from  imprisonment, 
does  not  impair  the  obligation  of  the  contract,  but  leaves  it  in  full  force 
against  his  property  and  effects. — Beers  et  al.  v.  Houghton,  9  Peters,  329. 
Sturges  V.  Crovjiiinshield,  4  Wheaton,  200.  Mason  v.  Haile,  12  Wheat., 
370.  State  laws  cannot  control  the  exercise  of  the  powers  of  the  na- 
tional government,  or  in  any  manner  limit  or  affect  the  operations  of  the 
process  or  the  proceedings  in  the  national  courts. — Ogden  v.  Saunders, 
12  Wheaton,  213.  Wayman  v.  Southard,  10  Wheaton,  5\.  Beers  et  al. 
v.  Houghton,  9  Peters'  S.  C.  Rep.,  359.  The  Bank  of  Hamilton  v.  Dud- 
ley's Heirs,  2  Peters'  S.  C.  Rep.,  524. 
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1.  What  is  a  lease  ? 


A  lease  is  properly  a  conveyance  of  any  lands  or  tenements,  (usually 
in  consideration  of  rent  or  other  annual  recompense),  made  for  life,  for 
years,  or  at  will,  but  always  for  a  less  time  than  the  lessor  hath  in  the 
premises. — Spel.  Gloss.,  229.  Leases  may  endure  so  long  as  the  interest 
of  the  lessor,  but  not  longer. — Co.  Litt.,  44.     2  Black.  Com.,  318. 

A  lease  for  years  is  a  contract  between  the  lessor  and  the  lessee. 
The  lessor  contracts  that  the  lessee  shall  enjoy  the  land  for  a  period  of 
years,  and  the  lessee  agrees  to  render  a  rent,  in  money  or  other  valuable 
things,  at  stated  periods  during  the  term.  Rent  is  not  essential  to  the 
contract. — 12  Petersd.  Mr.,  93.  Goods  and  chattels  may  also  be  demised 
for  years.  For  the  definition  of  a  lease,  see  Thornton  v.  Payne,  5  Johns. 
Rep.,  74.  Hallett  v.  Wylie,  3  Johns.  Rep.,  44.  Mickie  v.  Wood,  5  Rand. 
Rep.,  571.  Bradish  v.  Schenck,  1  Johns.  Rep.,  151.  Hoskins  v.  Rhodes., 
1  Gill  4  Johns.  Rep.,  2ti6.  Maverick  v.  Gibbs,  3  M'Cord's  Rep.,  211. 
The  Farmers^  Bank  v.  The  Mutual  Ins.  Co.  et  al.,  4  Leigh.  Rep.,  69. 
Roberts  v.  Jennel,  3  jyionroe's  Rep.,  247. 

2.  Who  may  be  a  lessor  and  lessee  \ 

All  persons  seised  in  fee  simple,  fee  tail,  for  life  or  for  years,  of  land, 
may  grant  leases  for  any  term  commensurate  with  their  respective  inter- 
ests. Executors  and  administrators  may  dispose  of  terms  for  years,  in 
right  of  the  testator. — 12  Petersd.  .^br.,  102.  Every  tenant  may  make  a 
subtenancy,  and  this  without  his  landlord's  consent. — Ibid. 

A  tenant  at  will  can  make  no  lease,  neither  can  a  tenant  at  sufferance. 
—Layton  v.  Field,  3  Salk.,  222. 

Infants  and  married  women  may  take  leases.  An  alien  merchant, 
whose  nation  is  at  peace  with  this  country,  may  take  a  lease. —2  Show., 
135.     1  Saund.,  ti.     4  East,  103. 

3.  What  is  the  general  rule  as  to  the  tenant's  right  to  assign  his  lease  1 

The  lessee  has  a  right  to  underlease,  or  even  to  cede  his  lease  to 
another  person,  unless  this  power  has  been  expressly  interdicted. — Lou. 
Civil  Code,  art.  2696.  Barron  v.  Duncan,  6  Lou.  Rep.,  100.  Jforton  v. 
Ormsby,  1  Mar.  Lou.  Rep.,  Jf.  S.,  375.  Waters  v.  Banks,  10  31ar.  Lou. 
R(p.,  94.     Mayor,  (^c,  v.  Duplesis,  5  Mar.  Lou.  Rep.,  309. 

The  tenant  may  assign  ;  and  where  there  was  a  clause  in  the  lease, 
for  seven  years,  that  the  tenant  should  not  assign  over,  or  otherwise  part 
with  the  indenture,  or  the  premises  thereby  leased,  or  any  part  thereof,  to 
any  person,  the  tenant  underlet  part  of  the  premises  for  the  period  of  two 
years. 

It  was  held  that  the  under-lease  did  not  come  within  the  proviso 
which  must  be  construed  to  mean  an  assignment  of  the  premises,  or  part 
of  them,  for  the  whole  term,  and  no  forfeiture  is  incurred  by  letting  for  a 
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shorter  period. — Jackson  v.  Harrison,  17  Johns.  Rep.,  66.  Cruiscoe  v. 
Bugby,  3  Wills.,  234.     Contra,  3  Burn.  <$•  £a5^  430.     5  Ibid.,  467. 

Where  the  lessee  assigns  his  lease  for  a  shorter  period  of  time  than 
that  for  which  the  lease  was  granted,  the  lessor  cannot  sustain  an  action 
of  covenant  against  the  assignee  upon  the  lease. — Fulton  v.  Stuart,  2 
Ham.,  221. 

Debt  will  lie  by  the  assignee  of  the  lessor  against  the  assignee  of 
the  lessee. — Howland  v.  Coffin,  12  Mass.  Rep.,  125. 

Where  the  lessee  covenanted  that  if  he,  his  executors,  &c.,  should  be 
minded  to  sell  or  dispose  of  their  estate,  it  should  be  lawful  to  do  so, 
first  giving  preemption  to  the  lessor,  his  &c.,  and  on  every  such  sale  or 
assignment  should  pay  the  lessor,  his  &c.,  a  tenth  part  of  the  purchase 
money  ;  otherwise  the  lease  should  cease.  The  lessee  assigned  and 
paid  the  tenth,  and  the  assignee  refused  to  pay  it.  Held,  that  the  term  "  as- 
signs" clearly  embraces  every  purchaser  upon  a  voluntarj'^  sale,  as  well 
as  upon  execution. — Jackson  ex  dern.  Groat,  7  Cowen''s  Rep.,  285.  Jack- 
son v.  Silvernail,  15  Johns.  Rep.,  278.  Jackson  v.  Shuiz,  18  Johns.  Rep., 
174. 

After  assignment  the  lessee  continues  liable  for  the  acts  of  his  as- 
signee.— Brett  V.  Cumberland,  Cro.  Jac,  ^21.  Bachelor  v.  Gage,  Cro.  Car., 
188.  Norton  v.  Arkland,  Cro.  Car.,  580.  Jackson  v.  Brownson,  7  Johns. 
Rep.,  227. 

4.  What  is  the  rule  where  buildings  leased  are  accidentally  destroyed, 
as  by  fire  ? 

A  lessee  of  buildings  which  are  destroyed  by  fire  has  no  relief  either 
at  law  or  equity,  against  an  express  covenant  to  pay  rent,  unless  he  has 
protected  himself  by  a  stipulation  in  the  lease,  or  the  landlord  has  cove- 
nanted to  rebuild. — Gates  v.  Green,  4  Paige^s  Rep.,  365.  Lamott  v.  Ster- 
rttt,  1  Har.  <S'  John.,  42.  Patterson  v.  Jlckerson,  1  Edw.  Rep.,  96.  Leeda 
v.  Cheetham,  1  Sim.,  146.  Harrison  v,  Murrell,  5  Monroe,  360.  Doe  ex 
dem.  Ellis  S)-  Medwin  v.  Sandham,  1  Durnford  Sr  East,  510.  Pindar  v. 
A',Tisby  4'  Ruiter,  1  Durnford  S,'  East,  312.  Doe  ex  dem.  Mitihinson  v. 
Carter,  8  Durn.  Sc  East,  57. 

If,  during  the  lease,  the  thing  be  totally  destroyed  by  any  unforeseen 
event,  or  if  taken  for  public  purposes,  the  lease  is  at  an  end. — Lou.  Code 
Civil,  art.  2667.  Poth.  Cont.  de  Louage,  ^''o.  74.  2  lb.,  J^o.  144  et  300. 
6  Toul.,  179.  7  lb.,  529,  541.  Morton  v.  Ormsby,  1  Mar.  Lou.  Rep.,  JV. 
S.,  375. 

5.  What  is  the  rule  as  to  the  tenant's  right  to  dispute  the  title  of  his 
landlord  1 

That  a  tenant  cannot  dispute  the  title  of  his  lessor. — Attorney  Gent. 
V.  Lord  Hotham,  Tur.  <§•  R'uss.  209.  Berwick  v.  Thompson,  7  Durnford  Sr 
East,  487.  Peyton  et  al.  v  Stith,  5  Peters'  S.  C.  Rep.,  485.  Willison  v. 
Watkins,  3  lb.,  44.  Hughs  v.  The  Trustees  of  Clarksville,  6  lb.,  369.  Wood- 
ward V.  Brown,  13  lb.,  1. 

A  tenant  who  disclaims  his  landlord's  title  is  not  entitled  to  notice 
suit. — lb. 
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It  is  a  general  rule  that  no  tenant  can  dispute  his  landlord's  title,  but 
this  rule  is  subject  to  certain  exceptions.  If  a  tenant  disclaims  the  tenure 
and  claims  the  fee  in  his  own  right,  of  which  the  landlord  has  notice,  the 
relation  of  landlord  and  tenant  is  put  an  end  to,  and  the  tenant  becomes  a 
trespasser. — Walden  et  al,  v.  Bodley,  14  Ibid.,  156. 

The  lease  of  a  tenant  for  life,  with  power  to  under-lease,  must  strictly 
follow  the  conditions  of  the  power  ;  and  if  it  vary  from  them  in  the  inter- 
est demised,  or  in  the  rent  reserved,  it  cannot  be  supported  against  the 
remainder-man. — Pultney  v.  Lady  Cavan,  5  Durn.  Sc  East,  567.  Bowes 
V.  Lon.  Water  Works  Co.,  Jacobs'  Rep.,  324  :  and  the  lease  is  not  capable 
of  being  confirmed  by  the  remainder-man. — Doe  ex  dem.  Martin  v.  Watts, 
7  Durn.  Sc  East,  83. 

6.  What  is  the  rule  as  to  the  obligations  of  one  who  enters  upon  land 
without  the  consent  of  the  owner  % 

He  is  bound  for  rents  on  the  improvements,  even  those  made  by  him- 
self after  entry,  and  if  allowed  for  improvements  at  all,  can  only  set  them 
off  against  the  rent. — Hawkins  v.  King,  1  Monroe  Rep.,  162. 

7.  What  is  the  effect  of  a  judgment  of  eviction  against  a  tenant  1 

It  destroys  the  relationship  between  him  and  his  landlord.;  and  the 
tenant  may  then,  without  waiting  for  the  ha.  fa.  to  be  executed,  purchase 
any  other  title  for  his  benefit. — Gore  v.  Stevens,  1  Dana's  Rep.,  203. 

A  covenant  on  the  part  of  the  lessor  to  renew  the  lease  for  years  at 
the  expiration  of  the  term,  is  a  covenant  running  with  the  land — Pigot  v. 
Mason,  1  Paige,  412. 

Covenants  of  warranty  and  to  convey,  contained  in  the  lease  of  real 
estate,  run  with  the  land,  and  are  binding  upon  the  heirs  and  assignees  of 
the  lessor. —  Vanhorn  v.  Crane,  1  Paige,  455. 

A  subsequent  purchase  by  the  lessor  of  an  outstanding  claim  against 
the  premises,  will  enure  to  the  benefit  of  the  lessee,  by  virtue  of  the  cove- 
nant of  warranty.  The  same  result  follows  where  the  purchase  is  made 
by  the  assignee  of  the  lessor. — Ibid. 

A.  leased  to  B.  for  twenty  years,  with  liberty  to  B.  to  surrender  the 
lease  at  any  time  before  the  expiration  of  the  term,  on  paying  of  five  shil- 
lings. A.  devised  the  rents  during  the  lease,  to  his  five  daughters,  and  the 
fee  simple  afterwards  to  his  son  P.,  who  sold  to  B.,  who  surrendered  the 
lease.  Held  this  surrender  should  not  disappoint  the  daughters'  legacies ; 
but  B.  was  decreed  to  pay  the  rents. — Graham  v.  Woodson,  3  Call.  Rep., 
249. 

8.  What  is  implied  by  a  covenant  to  renew  a  lease  % 

A  covenant  to  reijew  a  lease,  implies  another  lease  for  the  same 
term  and  rent,  but  not  with  all  the  covenants  contained  in  the  former 
lease,  such  covenants  being  incidental,  and  not  essential  parts  of  the  lease. 
— Rutgers  v.  Hunter,  6  Johns.  Chan.  Rep.,  215. 

9.  What  is  the  rule  where  a  leasehold  interest  is  assigned  by  way  of 
mortgage  1 
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That  unless  there  be  a  special  provision  to  the  contrary,  the  assignee 
takes  the  interest,  subject  to  all  the  covenants  and  obligations  of  the  origin- 
al lessee. — Ilaig  v.  Homan,  4  Bligh,  JV.  S.,  380. 

A  testator  bequeathed  a  church  lease  for  twenty-one  years  to  A.  for 
life,  remainder  to  his  first  and  other  sons,  and  directed  the  lease  to  be  con- 
tinually renewed  by  the  person  in  possession  for  the  time  being.  A.  neg- 
lected \o  renew,  and  the  lease  expired  in  1798  ;  his  eldest  son  attained 
twenty-one  in  1800;  in  1830  A.  died;  in  1831  the  eldest  son  filed  his 
bill,  praying  to  be  compensated  for  the  loss  of  the  lease  out  of  A.'s  assets  : 
Held  that  he  was  entitled  to  relief,  notwithstanding  the  lapse  of  time. — 
Bennet  v.  Colley,  2  Sim.,  181. 

10.  How  far  is  an  assignee  of  a  lease  liable  1 

He  is  only  liable  in  respect  to  his  possession,  and  not  for  rent  in  ar- 
rear  before  his  title  accrued. — Farmer's  Bank  v.  Mutual  Insurance  Socy. 
et  al.,  4  Leigh's  Rep.,  69. 

11.  What  is  the  rule  in  the  construction  of  a  lease  as  to  boundaries  1 

That  artificial  boundaries  must  prevail  over  courses. — Hall  et  al.  v. 
Powell,  4  Serg.  Sr  Rawle,  456.  Shaw  v.  Clements,  1  CalVs  Rep.,  438. 
Baslin  V.  Christie,  Taylor''s  Rep.,  116.  Baker''s  Lessee  v.  Glascock,  1 
Hen.  Sr  Mun.  Rep.,  177.     Bennet  v.  Bittle  et  al.,  4  Rawle's  Rep.,  339. 

A  covenant  to  bear,  pay,  and  discharge  all  taxes,  charges  and  impo- 
sitions, which  should  be  taxed,  charged,  imposed  or  assessed,  upon  the 
demised  premises,  extends  to  a  tax  assessed  for  paving  the  street. — The 
Mayor  of  JVew  York  v.  Cushman,  10  Johns.  Rep.,  96.  Oswald  v.  Girfert, 
11  Johns.  Rep.,  443.     Bleecker  v.  Ballou,  3  Wendell,  263. 

A  tenant  who  has  refused  to  quit  the  premises  will  not  be  condemned 
to  pay  more  than  the  rent  agreed  upon,  without  damages  be  proved. — 
Roderiguez  v.  Combs,  6  Martin's  Lou.  Rep.,  215. 

A  verbal  lease  of  anterior  date,  accompanied  Avith  possession,  will 
prevail  over  a  written  lease  of  immoveable  property. — Rachel  v.  Pearsall, 
8  Mar.  Lou.  Rep.,  702. 

If,  on  a  lease  for  years,  the  tenant  abandons  the  premises,  the  land- 
lord may  demand  the  rent  for  the  whole  term. — Christy  v.  Casanave,  2 
Mar.  Lou.  Rep.,  J^.  S.  451.  Dig.,  lib.  19,  tit.  2,  /.  24.  Febrero,  p.  1,  C, 
6,  Sec.  1,  jYo.  11. 

The  lien  of  a  landlord  is  of  a  higher  nature  than  the  claim  of  the 
United  States  on  custom  house  bonds. — Jackson  v.  Odie,  2  Mar.  Lou. 
Rep.,  Jf.  S.,  555. 

12.  How  may  a  lease  be  determined  % 

By  the  expiration  of  the  term,  by  merger,  by  surrender,  or  by  forfeit- 
ure.— 4  KenVs  Comm.,  99. 

13.  In  what  cases  does  a  merger  take  place  1 

When  the  term  meets  another  term  immediately  expectant  thereon 
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The  elder  term  merges  in  the  term  in  reversion  or  remainder.  A  merger 
also  takes  place  where  there  is  a  union  of  the  freehold  or  fee  and  the 
term  in  one  person,  in  the  same  right,  and  at  the  same  time. — 2  Black. 
Comm.,  177.  3  Prest.  on  Conveyances^  IS.  4  Kenfs  Commentaries,  99. 
An  estate  for  years  may  merge  in  an  estate  feeing  or  for  life. — 4« 
Kenfs  Comm.,  100. 

14.  What  will  be  considered  to  amount  to  a  surrender  1 

To  surrender,  it  is  necessary  that  the  tenant  of  the  particular  estate 
should  relinquish  his  estate  in  favor  of  the  tenant  of  the  next  vested  estate, 
in  remainder  or  reversion. — 4i  Kent's  Comm.  100.  3  Prest.  on  Convey.^ 
88.     Co.  Lit.,  337. 

If  the  lessee  accepts  a  new  lease  of  the  same  premises  during  the 
first  lease,  the  first  is  deemed  to  be  virtually  surrendered  :  therefore  it  is 
held,  that  if  a  lessee  for  20  years,  or  any  greater  number,  takes  a  lease 
for  ten  or  a  less  number  of  years,  to  take  place  during  the  period  of  the 
first,  the  term  of  twenty  years  is  thereby  determined. — Colman  v.  Marber- 
ly,  3  Monroe  Rep.,  220.  Van  Rensselaer  v.  Penniman,  6  Wendell  Reports^ 
569.     12  Joh7is.  Rep.,  357. 

A  lease  for  years  cannot  be  surrendered  by  merely  cancelling  the 
indentures,  without  writing. — Myginis  v.  Macculloch,  Gilb.  Cas.  in  Eq., 
336.  Doe  v.  Sayburn,  7  Term  Rep.,  2  lb.,  47.  Doe  v.  Hilder,  2  Barn. 
Sr  Aid.,  782.     4  Kent\  Comm.,  104. . 

15.  What  will  amount  to  a  forfeiture  X 

Any  act  which  disaffirms  the  title,  and  determines  the  relation  of  land- 
lord and  tenant. — Co.  Litt.,  251.  Bac.  Mr.  lit.  Lease.  4  Kent^s  Comm., 
106.     Walden  et  al.  v.  Bodley  et  al.,  14  Peters'  S.  C.  Rep.,  156. 

A  lease  for  years  may  be  determined  by  the  determination  of  the 
estate  of  the  lessor,  as  if  a  tenant  for  life  should  lease  for  twenty  years 
and  die  during  the  term  ;  or,  if  a  man  have  a  power  to  lease  for  ten  years, 
and  he  lease  for  twenty  ;  here  the  lease  is  bad  at  law,  but  good  in  equity 
for  the  ten  years. — Ram.  on  Tenure  and  Tenantry,  14.  Taylor  Sr  Atkyns 
V.  Horde,  1  Burr^  60.  Campbell  v.  Leach,  Amb.,  740.  4  Kent's  Gomm. 
106. 

LEGACIES. 

[As  to  who  may  bequeath,  see  Wills,  Poat.l 

1.  What  is  a  legacy  % 

A  legacy  is  a  gift  directed  by  the  deceased,  and  to  be  fulfilled  by  the 
heir. — Inst.  Jus.,  lib.  2,  tit.  20,  sec.  1. 

2.  What  may  be  bequeathed] 

A  testator  may  not  only  bequeath  his  own  property,  o»  Jihat  of  his 
heir,  but  also  the  property  of  others ;  and,  if  the  things  bequeathed  belong 
10 
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to  another,  the  heir  can  be  obliged  either  to  purchase  and  deliver  it,  or  to 
render  the  value  of  it,  if  it  cannot  be  purchased. 

But  if  the  thin?  bequeathed  be  not  in  commerce  or  cannot  be  pur- 
chased, the  heir  is  not  bound  to  pay  the  value  to  the  legatee.  But  in  say- 
ing that  a  testator  might  bequeath  the  goods  of  another,  we  would  be  un- 
derstood to  mean,  that  this  can  be  done  only  if  the  deceased  knew  that 
what  he  bequeathed  belonged  to  another,  and  not  if  he  were  ignorant  of 
it.— Inst.  Just.,  lib.  2,  tit.  20,  sec.  4.  Dig.  30,  14, 1.  Dig.  30,  67,  1.  Dig. 
30,  71,  3. 

If  a  specific  legacy  can  be  reasonably  obtained,  it  is  of  no  conse- 
quence whether  the  testator  knew  it  to  be  the  property  of  another  or  not. 
Dig.  22,  3,  21.     Dig.  30,  49,  3.     Code,  1,  23. 

It  is  a  settled  rule  of  the  English  law,  that  the  testator  must  be 
seised  of  the  lands  devised  at  the  time  of  making  the  will. — Bro.  Jlbr., 
Devise,  15.  Bidler  v.  Baker,  3  Go.  25.  Bunker  v.  Goke,Sa/k.  Rep.,  237. 
1  Bro.  Pari.  Gas.  199.     4  Kent's  Com.,  510. 

It  is  now  well  established  as  a  general  rule,  that  possibilities  (not 
meaning  thereby  mere  hopes  of  succession,)  are  devisable. — 3  Jleriv.,  671. 
Jones  v.  Roe,  3  Term  Rep.,  93.  Perry  v.  Philips,  1  Ves.  Jun.,  254.  Se- 
wan  V.  Blunt,  7  Ves.  Jun.,  300.  J\[oore\.  Hawkins,  2  Eden,  343.  Wain- 
Wright  V.  Ellwell,  1  J\[ad.,  627.  Doe  v.  Thompkinson,  2  Maule  <Sj-  Selw., 
no.  2  Preston  on  Abstracts,  204.  ..^vely  v.  Ward,  1  Ves.  423.  4 
Kent's  Comm.,  510.  Jackson  v.  Varick,  7  Gowen's  Rep.,  283.  S.  C,  2 
WendelVs  Rep.,  166.  Minvsev.  Goxe,  5  Johns.  Gh.  Reports,  441.  Tvrpin 
V.  Turpin,  1  Wash.  Rep.,  75.  Hyer  v.  Shobe,2Munf.  Rep.,  200.  4  Serg. 
Sf  Rawlc's  Rep.,  433.  2  Leigh's  Rep.,  664.  Lessee  of  Smith  v.  Jones,  4 
Ohio  Rep.,  115.  Vance  v.  Ruling,  2  Yerger's  Rep.,  135.  1  Story's  Equi- 
ty Jurisprudence,  chap.  10,  pp.  553,  et  seq.  2  Ibid.,  chap.  29,'  p.  319  et 
seq.,  post. —  Wills  Sf  Testaments. 

3.  Who  may  be  a  legatee  1 

A  legacy  can  be  left  to  those  only  who  have  a  capacity  to  take  by 
testament. — Inst.  Just.,  lib.  2,  tit.  20,  sec.  24. 

A  posthumous  stranger  may  be  appointed  heir,  unless  it  appear  that 
he  was  born  of  a  woman  who  could  not  have  been  legally  married  to  his 
father. — Inst.  Just.,  lib.  2,  tit.  20,'  sec.  28. 

An  alien  is  capable  of  taking  and  holding  the  legacy  of  personal 
estate  for  his  own  benefit. — Craig  v.  Leslie,  3  Wheaton,  563.  Gammon- 
wealth  v.  Martin,  5  Munf.,  117. 

If  a  man  bequeath  that  which  he  hath  pledged  to  another,  the  heir 
is  under  the  necessity  of  redeeming  it. — Inst.  Jus.,  lib.  2,  tit.  20,  sec.  5. 

A.  having  pawned  a  jewel  for  a  sum  of  money,  devised  the  jewel 
to  B.,  and  made  C.  his  executor,  and  gave  him  all  his  goods,  chattels, 
and  personal  estate.  Decreed,  that  the  debt  should  be  paid  out  of  the  per- 
sonal estate,  and  that  the  legatee  should  have  the  jewel  discharged  of  it. 
—2  Freeman's  Rep.,  212. 

4.  What  will  pass  by  the  words  "  household  furniture,  and  other  bouse* 
hold  effects,"  in  a  dwelling-house  % 
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All  property  placed  there,  either  for  ornament  or  for  use,  or  con- 
sumption in  it. — Cole  v.  Fitzgerald,  3  Russ.,  301.      1  Sim.  Sf  Siu.,  189. 

Under  the  word  "furniture,"  pictures  placed  in  the  house  as  orna- 
mental furniture,  and  plate  and  linen,  will  pass  ;  but  otherwise  as  to  books, 
gold  and  silver  coins,  trinkets  and  things  of  that  nature. — Cremoine  v. 
Antrobus,  5  Russ.  Rep.,  31*2.  Fleming  v.  Burrows,  1  Russ.,  276.  Car- 
nagij  V.  Martin,  2  Munf.  Rep.,  231'.  Stuckey  v.  Stuckey,  1  HiWs  Ch.  Re- 
ports, 30D. 

5.  How  will  the  term  "  lend,"  in  a  bequest,  be  considered  1 

As  synonymous  with  "  give,"  unless  it  is  manifest  that  the  testator  di'd 
not  intend  the  legal  estate  should  pass.  Thus,  a  bequest  of  personal 
chattels  in  these  words — "I  lend  to  my  daughter  P.  S.  four  negroes, 
during  her  natural  life,  and  then  to  the  heirs  of  her  body,"  vested  the  ab- 
solute estate  in  the  first  taker. — Hinson  v.  Pickett,  1  HilVs  Ch.  Rep.,  37. 

A  bequest  to  "  D.  and  his  family,  viz.  his  wife  and  children,"  includes 
only  the  wife  then  living,  and  the  issue  of  their  cohabitation. — Drayon  v. 
Grimke,  1  HilVs  Ch.  Rep.,  227. 

6.  What  will  pass  by  these  words,  "  my  wines,  and  all  my  property  in 
England  1" 

All  the  testator's  property  in  England  of  every  description,  including 
money  in  the  funds  and  at  his  banker's,  and  arrears  of  a  pension  due  him. 
— Arnold  v.  Arnold,  5  Mylne  4"  Keen,  365. 

A  testatrix  bequeathed  a  moiety  of  the  residue  of  her  personal 
estate  to  her  daughter  H.,  for  her  separate  use  during  the  joint  lives  of 
her  and  her  husband  ;  and  if  she  survived,  to  her  absolutely  ;  if  not,  to  her 
children  who  attained  twenty-one :  and  she  bequeathed  the  other  moiety 
for  the  benefit  of  her  daughter  M.  and  her  children  ;  with  a  bequest  over, 
if  she  died  without  children,  in  like  manner  as  the  first  moiety.  By  codi- 
cil, she  bequeathed  the  whole  residue,  if  both  her  daughters  died  without 
leaving  a  child  who  should  attain  the  age  of  twenty-one,  to  A.  Both  the 
daughters  died  without  issue,  but  H.  survived  her  husband:  Held  that  A. 
was  entitled  to  the  residue. — Hopkins  v.  Fowle^  2  Sim.  Sc  Stu.,  337.  3 
Russ.,  304-. 

Where  a  testator  gives  to  one  person  "  all  his  monies  in  hand,"  and 
to  another  "  all  his  monies  out  on  securities,"  the  balance  at  his  banker's 
will  pass  as  money  in  hand, —  Vaisey  v.  Reynolds,  5  Russ.,  12. 

A  testator  bequeathed  to  his  sister  a  legacy  of  JCIOO,  "and  a  legacy 
of  £20  to  his  nephew,  and  the  rest  of  his  money  to  be  equally  divided 
between  his  brother  and  his  niece.  At  his  decease  his  property  consisted 
of  £600  3  pr.  ct.  consols,  and  £119  in  sovereigns  :  Held,  that  the  stocks 
did  not  pass  under  the  word  "money." — Gadsden  v.  DottereU,  1  Mylne  Sf 
Keen,  56.  Bescoby  v.  Pock,  1  Sim.  Sr  Stu.  487.  Kendall  v.  Kendall,  4> 
Russ.,  360. 

A  bequest  of  a  cabinet,  with  whatever  it  contains,  "  except  money," 
will  not  pass  a  promissory  note  payable  to  the  testatrix,  of  a  date  anterior 
to  the  will,  and  which,  after  her  death,  was  found  in  the  cabinet. — Read 
V.  Stewart,  4>  Russ.,  69. 
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7.  What  will  pass  by  a  bequest  of  stock  to  trustees  upon  trust  to  pay 
the  dividends  to  a  married  woman,  for  her  separate  use  1 

It  is  an  unlimited  gift  of  the  dividends,  and  consequently  passes  the 
capital. — Haig  v.  Swiney,  1  Sivi.  Sf  Stu.,  487. 

8.  In  a  devise  of  personalty  to  be  equally  dfvided  between  my  son  P. 
and  my  daughters  D.,  C.  and  E.,  and  the  heirs  of  my  daughter  P.,  how  do 
the  heirs  of  P.  take  1 

They  take  one  fifth  between  them. — Rix  v.  WiLiams,  Dev.  Eq.  Re- 
ports, 3. 

A  testator  bequeathed  a  large  estate  in  lands  and  slaves  to  his  son, 
and  in  a  subsequent  clause  of  the  same  will  gave  one  of  the  same  slaves 
to  his  daughter.  Held,  that  the  legatees  took  the  slaves  by  moieties. — 
Field  V.  Ealon,  Dev.  Eq.  Rep.,  283. 

9.  What  will  pass  by  a  devise  of  a  slave  and  her  increase  1 

The  slave  and  her  future  offspring  only. — Puller  v.  Puller,  3  Ran- 
dolph, 83. 

A  bequest  of  certain  slaves  by  name,  and  their  families,  restricted  to 
their  wives  and  children,  residing  in  the  same  house  with  them,  and  not 
to  their  grandchildren. — Pringle  v.  McPherson,  2  Desseau.  S.   C  Rep., 

524. 

The  bequest  of  a  slave  and  her  three  children  named,  will  pass  child- 
ren born  after  the  making  of  the  will. — Gayle  v.  Cunningham,  Harp.  Eq. 
Rep.,  124-.      Wkherspoon  v.  McKee,  4  Desseau.  S.  C,  14. 

A  widow  bequeathed,  by  general  words,  the  distributive  share  she 
was  entitled  to  in  her  deceased  husband's  estate,  then  undivided.  Her 
husband  was  entitled,  besides  his  estate  in  possession,  to  certain  negroes, 
bequeathed  to  him  by  a  relation,  after  a  life  estate  given  to  another  person. 
This  life  estate  did  not  fall  in  till  after  the  husband's  death,  nor  indeed 
until  after  the  death  of  the  widow.  Nevertheless,  her  general  bequest 
passes  her  interest  in  those  negroes. — Peyre  v.  Harwon,  2  Desseau.  S.  C. 
Rep.,  419. 

Slaves  purchased  after  a  will  is  made,  do  not  pass  by  it,  unless  it  ap- 
pears that  the  testator  intended  to  dispose  of  all  the  slaves  of  which  he 
might  be  possessed  at  his  death. — Mason  v.  Alason's  Ex.  3  Bibb.,  448. 

The  words  "all  the  furniture  and  utensils  about  my  mansion-house 
at  H.,"  do  not  pass  farming  utensils  on  lands  at  H.  occupied  by  the  testa- 
tor, along  with  the  mansion-house. — Fitzgerald  v.  Field,  1  Russ.,  427. 
Henderson  v.  Farbridge,  Ibid,  479. 

10.  What  is  the  rule  where  a  sum  of  money  is  given  twice  in  the  same 
instrument  to  the  same  legatee  1 

The  general  rule  is,  that  where  the  sum  is  repeated  in  the  same 
writing,  the  legatee  can  only  take  one  of  the  sums  bequeathed. — Dewitt  et 
ux.  V.  Yates,  10  Johns.  Rep.,  156.  Godolphin's  Orphan's  Legacy,  part  3,  c. 
26,  s.  46.  Swinb.  part  7,  c.  21,  s.  13.  Duke  of  St.  Jllbans  v.  Beauderk, 
2  Mk.,  236.     Garth  v.  Meyrick,    1  Bro.  C.  C.   389.     Hoveley  v.  Hatton, 
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Ibid.^  390.  Wallop  v.  Hewett,  1  Chan.  Rep.,  37.  Newport  v.  Kiniston, 
Ibid.,  58.  James  v.  Simmons,  2  if.  £/.,  214.  .^//ew  v.  ^llen,  3  Fe^.  Jw;^., 
289.  Barclay  v.  Wainwright,  Ibid.,  462.  Osborne  v.  The  Duke  of  Leeds y 
5  Fes.  Sen.,  369. 

The  word  "  legacy"  may  be  applied  to  real  estate,  if  the  context  of 
the  will  show  that  such  was  the  devisor's  intention. — Hardacre  v.  JVasA, 
5  Durn.  <§•  East,  716.     Brown  v.  Taylor,  Burr,  286. 

The  word  "hereditaments"  in  a  will,  will  not  carry  a  fee. — Moorev. 
Mellon,  5  Durn.  Sr  East,  558. 

11.  What  effect  have  these  general  introductory  words,  "  touching  all 
my  temporal  estate  1" 

They  have  some  efl^ect  in  the  construction  of  the  will,  but  are  not  of 
themselves  sufficient  to  extend  a  devise  for  life  to  a  fee. — Baker  v.  Stoker, 
5  Durn.  8f  East,  13.  Baddeley  v.  Leppingwell,  3  Burr,  1533.  Frogmor- 
ton  V.  Holiday,  3  Burr,  1618.  Ibertson  v.  Beckwith,  Cas.  Temp.  Talb., 
160.  Mondy  v.  Mondy,  Cas.  Temp.  Hardw.,  143.  2  Str.  1021.  Den  v. 
Gaskins,  Cowp.,  660.  Right  v.  Sidebotham,  Dough.,  759.  Palmer  v. 
Richards,  3  Durn.  8c  East,  356. 

A  testator,  after  giving  several  annuities  for  lives,  each  gift  commen- 
cing" with  the  word  "Item,"  proceeds  thus,  I  give  to  my  wife  J61200  a 
year  during  her  life,  and  also  my  furniture  and  house,  and  after  her  de- 
cease to  S.  S.  and  his  heirs.  Held  that  S.  S.  was  entitled  to  the  fund  for 
the  payment  of  the  annuity,  as  well  as  to  the  house  and  furniture. — Oldham 
v.  Slater,  3  Sim.,  84. 

12.  What  is  the  rule  of  construction  where  there  is  a  devise  to  "  child- 
ren," and  no  definite  period  for  distribution  1 

The  legacy  vests  at  the  death  of  the  testator,  and  none  can  take  but 
those  in  esse  at  that  time.  But  where  there  is  a  fixed  period,  all  the  child- 
ren born  before  that  time  are  let  in,  and  none  others. — Myers  v.  Myers, 
M'Cord's  Ch.  Rep.,  256.     Swinton  v.  Legare,  2  M'Cord's  Ibid,  440. 

Where  a  legacy  is  given  to  a  class  of  individuals,  in  general  terms, 
as  to  the  children  of  A.,  and  no  period  is  fixed  for  the  payment  of  the 
legacy,  it  will  be  considered  as  due  at  the  death  of  the  testator  j  and  only 
the  children  of  A.  who  were  born  or  begotten  previous  to  that  time,  are 
entitled  to  a  share  in  the  legacy. 

But  a  child  in  ventre  sa  m^re  is  considered  as  in  esse. — Jenkins  v 
Frazer,  4  Paige's  Ch.  Rep.,  47. 

A  testator,  by  his  will,  makes  provision  for  a  child  of  which  his  wife 
should  be  pregnant  at  the  time  of  his  death.  Held,  that  a  child  born  after 
the  will,  but  before  his  death,  was  entitled  to  the  provision. — M'Lemore 
v.  Blocke,  Harp.  Eg.  Rep.,  272. 

A  provision  made  for  a  child  in  ventre  sa  mere  which  is  afterward 
born  before  the  death  of  the  testator,  was  held  not  to  extend  to  an  after 
born  posthumous  child,  although  the  division  of  the  property  was  suspend- 
ed till  the  eldest  son  became  twenty-one,  and  the  division  to  be  made 
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between  all  his  children   "  born  or  to    be   born."— J5arA:e  v.   Wilder,  1 
M Cord's  Rep.,  551. 

Grandchildren  may  claim  a  devise  under  the  description  of  children 
but  it  must  be  where  there  are  no  children. — Ervins's  Heirs  v.  Hundley's 
Ex.,  4  Litt.,  349.  Grandchildren  do  not  take  as  children,  except  from 
necessity. — Marsh  v.  Hague,  1  Edw.  Rep.,  174. 

13.  What,  as  a  general  rule,  is  meant  by  the  word  "  children,"  in  a  de- 
vise 1 

As  a  general  rule,  a  devise  to  children,  without  other  description, 
means  legitimate  children,  and  if  testator  has  such  children,  parol  evidence 
cannot  be  admitted  to  show  that  a  difierent  class  of  persons  was  intended. 

It  is  always  proper  to  look  into  circumstances  dehors  the  will,  to  as- 
certain whether  there  are  any  persons  answering  the  description  of  the  le- 
gatees named  in  the  will.  If  there  are  no  such  persons,  then  the  situation 
of  the  testator's  family  may  be  proved,  to  enable  the  court  to  ascertain  the 
persons  intended  by  the  testator  as  the  objects  of  his  bounty. — Gardner  v. 
Heyer,  '2  Page's  Rep.,  11.  Davis  v.  Davis,  I  Russ.  «S*  Mylne,  645.  Bag- 
ley  V.  Jilollard,  Ibid.,  72.  Ta?^.,  273.  Frazer  v.  Pigott,  1  Young's  Rep., 
354.  Mortimer  v.  West,  3  Russ.,  370.  Harris  v.  Loi/d,  Turn.  S,-  Russ., 
310. 

Where  a  bequest  is  to  children,  at  the  death  of  a  tenant  for  life,  those 
who  then  answer  that  description  will  take. — Cole  v.  Crayon,  1  HilPs  Ch. 
Rep.,  322.     Ibid.,  21. 

The  testator  havino-  contracted  a  marriage  which  was  void  ab  initio, 
and  having  one  son  of  that  marriage,  made  his  will  and  gave  the  residue 
of  his  personal  estate  to  all  his  children  by  his  reputed  wife.  Held,  that 
the  son  being  born  at  the  date  of  the  v/ill  was  entitled. — Bayley  v.  Snel- 
lam,  1  Him.  Sf  Siu.,  78. 

14.  What  will  be  included  in  a  devise  to  all  the  children  of  the  testatrix's 
nephew  R.,  born  in  the  life  of  the  testatrix  1 

It  will  include  a  child  of  which  the  wife  of  R.  was  encei?i(eat  the  time 
of  the  testatrix's  death,  though  not  born  for  several  months  afterwards. — 
Tower  V.  Butts,  1  Sim.  Sr  Stu.,  181. 

A  devise  in  general  terms  to  the  testator's  "  children,"  does  not  com- 
prehend a  posthumous  child  so  as  to  prevent  it  from  claiming  under  the 
act  of  Assembly  as  pretermitted  by  the  will. — JlrmisteoA  v.  Dangerjield, 
Munf.,  20. 

Where  property  is  given  to  the  children  of  A.,  and  no  time  fixed  for 
a  division,  it  is  divisible  by  the  will,  at  the  testator's  death;  and  only 
children  born  at  the  time  of  the  testator's  death,  or  in  ventre  sa  mere,  are 
entitled. — -Van  Hook  v.  Rogers,  3  Murph.  Rep.,  178.  Bnmesv.  Greensback, 
1  Edw.  Rep.,  41.  Marsh  v.  Hague,  1  Edw.  Rep.,  174,  Smith  v  Smith, 
1  Edw.  Rep.,  189.  4  Paige's  Rep.,  271.  Crow  v.  Crow,  1  Leigh,  74. 
Gardener  v.  Heyer,  2  Paige's  Rep.,  11. 

15.  What  is  the  rule  where  there  is  a  misdescription  of  the  thing  de- 
vised '{ 


LEGACIES.  79 

That  a  legacy  is  not  rendered  null  by  a  false  description,  nor  where 
a  false  reason  is  assigned  for  bequeathing. — Just.  Inst.,  lib.  2,  tit.  20,  sec. 
30  et  31.  Dig.,  35,  1,  19,  34.  Dig.,  12,  1,  6.  Dig.  de  legat.,  73,  1  et  2. 
Lex  cod.,  108,  ACc.  10.  Connolly  v.  Vernon  et  al.,  b  East,  51.  Roper  on 
Leg.,  157  et.  seq.  Swin,  on  Wills,  473.  Dig.  de  legat.,  I.  17,  sec.  2. 
Marsh  v.  Hague,  1  Edw.  Rep.,  174.      Smith  v.  Smith,  1  Ibid.,  189. 

16.  What  is  the  rule  as  to  a  misnomer  of  the  legatee  1 

Although  the  testator  may  have  mistaken  thenomen,  cognomen,  prce- 
nomen  or  agnomen,  of  a  legatee,  yet  if  his  person  be  certain,  the  legacy  is 
good  ;  for  the  use  of  names  is  but  to  point  out  persons  ;  and  if  they  can  be 
denoted  by  any  other  method,  it  will  make  no  difference. — Inst.  Jus.,  lib. 
2,  tit.  20,  sec.  29. 

Although  the  person  or  thing  may  be  miscalled,  yet  if  the  description 
or  appellation  be  sufficient  to  designate  the  article  or  person  intended,  it  is 
sufficient. — Dig.  de  legat. ,  1,  Dig.,  33,  10,  7,  2.  Dig.,  34,  5,  3.  Roper 
on  Leg.,  157,  et  seq.  Thomas  v.  Thomas,  6  Term  Rep.,  671.  Hayter  v. 
Joinville  et  al.,  3  East,  172.  Earl  of  Scarborough  v.  Parker,  1  Vez.  Jun., 
267.  Parsons  v.  Parsons,  Ibid,  266.  Milner  v.  Milner,  1  Ves.  Rep.,  106. 
Ulrich  V.  Litchfield,  2  .dtkins''  Rep.,  373.  Hampshire  v.  Pierce,  2  Ves. 
Rep.,  216.  Bradwin  v.  Harper,  Ambler  Rep.,  374.  Stebbing  v.  Walkey, 
2  5ro.  C/^.  i?ejo.,  85.  1  Coo?  J?ejo,,  250.  Danvers  v.  Manning,  2  5?-o.  CA. 
/?ejo.,  18.  S.  C.  1  Cox  i^cp.,  203.  Campbell  v.  French,  3  Tes.  i?e;).,  321. 
Chambers  v.  Minchin,  4  Fes.  iJep.,  676.  Powell  v.  Mouchett,  6  Jlfat?. 
flep.,   216. 

If  a  legacy  be  given  to  a  person  by  a  correct  name,  with  a  wrong 
description  or  addition,  the  latter  will  not  vitiate  the  bequest,  but  will  be 
rejected.  As  where  a  legacy  was  left  to  Mary  S.,  wife  of  Nathaniel  S., 
Mary  S.'s  husband's  name  was  Abraham,  and  Sarah  S.'s  husband's  name 
was  Nathaniel  S.  Upon  extrinsic  evidence,  it  was  held  that  Mary  S.  was 
intended. — Smith  v.  Smith,  1  Ew.  Rep.,  189. 

A  bequest  by  a  husband  to  his  "  beloved  wife,"  not  mentioning  her 
name,  applies  exclusively  to  the  individual  who  was  his  wife  at  the  date 
of  the  will,  and  is  not  to  be  extended  to  any  after-taken  wife. — Garrett 
V.  Mblock,  1  Russ.  4-  Mylne,  629. 

A  testator  bequeathed,  •'  to  the  two  sons  and  the  daughter  of  A.  B. 
£50  each."  At  the  date  of  the  will,  and  the  death  of  the  testator,  A.  B. 
had  one  son  and  four  daughters.  Each  of  these  five  children  is  entitled  to 
a  legacy  of  £50.' — Harrison  v.  Harrison,  1  Ru,ss.  Sr  Mylne,  Rep.,  72.  Tarn. 
273.  Grassick  v.  Drummond,  1  Sim.  4*  Stu.,  517.  Croom  v.  Hening, 
4  Hawks'  Rep.,  393.  Howes  v.  Hening,  M'Cle.  Sr  Young,  295.  Attorney 
Gen.  V.  Mollard,  1  Young^s  Rep.,  562. 

The  testator  became  engaged  and  betrothed  to  a  lady  ;  and  by  a  codi- 
cil to  his  will,  after  mentioning  her  by  name,  and  alluding  to  his  intended 
marriage  with  her,  he  gave  £3000  to  his  wife.  During  the  engagement, 
but  before  the  marriage,  the  testator  died.  Held,  that  the  lady  was  enti- 
tled to  her  legacy. — Schloss  v.  Stiebel,  6  Sim.,  1.  Pyne  v.  Franklin,  5 
Sim.,  458.     Briden  v-  Hewlett,  2  Mylne  Sf  Keen,  90. 

A  bequest  of  a  year's  wages  to  each  of  the  testator's  servants,  over 
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and  above  what  may  be  due  them  at  the  time  of  the  testator's   decease, 

applies  to   such  servants  only  as  are  usually  hired  by   the   year. — Booth 
V.  Dean^  Ibid,  560. 

CONDITIONAL  OR  CONTINGENT  LEGACIES. 

1.  In  what  is  the  doctrine  of  conditions  said  to  have  its  origin  % 

The  doctrine  of  conditions,  says  Mr.  Butler,  in  his  note  to  Coke,  Litt. 
201,  6,  is  derived  to  us  from  the  feudal  law.  But  doubtless  much  of  it  is^ 
derived  from  the  civil  law,  especially  as  regards  testamentary  conditions. 
Inst.  Jus.,  2.  14,  II.  Inst.  Jus.,  3,  16,  45  et  6.  Dig.,  26,  7,  5,  8.  Dig., 
28,  7,  3,  14.  Dig.,  30,  1,  7,  9.  Dig.,  35,  1,  L  I.  7,  17,  22,  31,  41,  62,  64, 
72,  75,  79.  Dig.,  36,  2,  4.  Dig.,  44,  7,  31.  Dig.,  50,  17,  77,  174. 
Code,  6,  25,  1,  40,  46,  4.  Ulpian  in  frag.,  tit.  24,  25,  sec.  13.  Pothier  on 
Obl.,ch.  3.  art.  1,  2,^.  118,  135. 

A  legacy,  uncertain  as  to  the  time  of  payment,  anH  persons  to  take, 
being  limited  over  in  case  of  the  death  of  the  legatee  before  a  certain  event, 
is  contingent  and  not  vested. — Perrone.au  v.  Perroneau,  1  Desseau.,  531. 

2.  What  if  a  bequest  of  leasehold  property  be  on  condition  to  assign 
part  to  a  charity  1 

A  testator  gives  a  specific  bequest  to  A.,  and  directs  that  in  consid- 
eration of  the  bequest,  A.  shall  pay  his  debts  ;  the  payment  of  the  debts  is 
a  condition  annexed  to  the  specific  bequest,  and  if  A.  accept  the  bequest, 
he  is  bound  to  pay  the  debts,  though  they  should  far  exceed  the  amount 
of  property  bequeathed  to  him. — Messenger  v.  Andrews,  4  Russ.,  478. 

3.  How  are  conditions  in  a  will,  in  restraint  of  marriage,  construed  1 

The  legatee  takes  discharges  of  the  .condition. — Poor  \.  Mial,  6 
Mad.,  32. 

They  are  construed  with  the  utmost  rigor  and  strictness.  Condi- 
tions in  restraint  of  marriage  are  odious  ;  and  are  therefore  to  be  held  to 
the  utmost  rigor  and  strictness.  They  are  contrary  to  sound  policy,  per 
Lord  Mansfield  in  Long  v.  Dennis,  4  Burr,  2052. 

By  the  civil  law,  all  conditions  imposing  celibacy,  or  widowhood, 
unless  till  puberty  of  orphan  children,  were  void  ;  but  legacies  might  well 
be  given  on  the  condition  of  marrying  a  particular  person. — Dig.,  35,  1, 
22,  62,  64,  72,  100.     Cooper's  Jus.,  528.     Swinburne,  281. 

The  rule  of  the  English  law  formerly  was,  that  conditions  in  restraint 
of  marriage  were  in  terrorem  only,  it  not  being  presumed  that,  for  a 
breach  of  duty  of  this  pardonable  nature,  the  parent  would  incurably  de- 
prive the  child  of  an  intended  provision. — Harvey  v.  Jiston,  Forrester^s 
Rep.,  212.  1  Jiik.  Rep.,  361.  Comyn's  Rep.,  726.  Renish  v.  Martin,  3 
Atkins'  Rep.,  330.     Elton  v.  Elton,  1  Wills.,  159. 

The  rule  was,  that,  unless  there  was  a  devise  over,  so  that  some  other 
person  had  an  interest  in  the  performance  of  the  condition,  the  condition 
annexed  to  personal  legacies,  in  any  manner  restraining  marriage,  was 
void. — Belasiss  v.  Eremine,  1  Ch.  Ca.y  22.     Semple  v.  Paley,  Finch  Pres. 
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tn  CA.,  562.  Pulling  v.  Reedy,  1  Wilson,  21.  Wheeler  v.  Brigkam,  3 
^/A:,,  365  ;  and  even  in  case  of  a  devise  over,  it  has  been  lield  doubtful  or 
even  void. — Garrett  v.  Pretty,  2  Vern.  Rep.,  293.  2  Freem.,  220.  Wheeler 
v.  Brigham,  3  ^^A*.,  365.  Paget  v.  Haywood,  1  ^^/c,  378.  Eastland  v. 
Reynolds,  1  Dickens.  Ch.  Rep,,  320.     Swinburne,  282. 

But  it  is  now  settled  that  whenever  there  is  a  devise  over,  it  will  support 
the  condition. — Scott  v.  Tj^/er,  2  jBro.  Ch.  Ca.,  431.  2  Dickens.  Ch.  Rep., 
712.  Huchesoy,  v.  Hammond,  3  ^ro.  C/t.  Ca.,  128.  Dashwood  v.  LortZ 
Bulkley,  10  Fes.,  230.  Eastland  v.  Reynolds,  1  Dicken.  Ch.  Rep.,  317. 
Knight  v.  Cameron,  14  Fes.,  289. 

4.  What  is  the  gener;^  rule  to  be  deduced  from  the  modern  English  au' 
thorities  upon  the  subject  of  conditions  in  restraint  of  marriage  ? 

That  conditions  annexed  to  legacies  and  devises,  in  restraint  of  mar- 
riage, are  not  void,  if  they  are  reasonable  in  themselves,  and  do  not  di- 
rectly or  virtually  operate  as  an  undue  restraint  upon  the  freedom  of  mar- 
riage. If  the  condition  is  restraint  of  marriage  generally,  then  indeed,  as 
a  condition  against  public  policy,  and  a  due  economy  aird  morality  of  do- 
mestic life,  it  will  beheld  utterly  void. — Kelley  v.  Monck,  3  Ridgio,  Par. 
Rep.,  205,  247,  261.  1  Fonbl.  Eg.,  b.  l,ch.  4,  sec.  10.  Prati  v.' Tyler,  2 
Bra.  Ch.  Rep.,  487.  Harvy  v.  Ason,  Coviyn's  Rep.,  726.  Godolphins 
Orpha7i's  Leg.,  Pet,  1,  ch.  15,  sec.  1.      1  Roper  on  Leg.,  716. 

A  condition  not  to  marry  a  widow,  is  no  unlawful  injunction.  So  a 
condition  that  a  widow  shall  not  marry  is  not  unlawful,  neither  is  an  an- 
nuity during  widowhood  only.  (This  is  void  by  the  civil  law, — Dig.,  35, 
1,  106.  Swinburne,  281.  Ayliffe-,  Pand.,  b.  3,  tit.  21,  p.  347.  Code,  lib 
6,  tit.  40,7.  1.     Pothier,  Pand.,  35,  tit.  1,  n,  35.) 

A  condition  to  marry  Titius  or  Moevius,  is  good. — Aylff.  Pand.,  b.  3, 
p.  374.     Scott  v.  Tyler,  2  Bro.  Ch.  Rep.,  488.     1  Story's  Eg.  Juris,,  284. 

5.  What  is  the  distinction  between  conditions  annexed  to  a  bequest 
and  like  conditions  annexed  to  a  devise  of  real  estate,  or  to  a  charge  on 
real  estate  1 

In  the  latter  cases,  the  doctrine  of  the  common  law,  as  to  conditions, 
is  strictly  applied.  If  the  condition  be  precedent,  it  must  be  strictly 
complied  with.  If  the  condition  be  subsequent,  its  validity  will  depend 
upon  its  being  such,  as  the  law  will  allow  to  devest  an  estate.  For,  if 
the  law  deems  the  condition  void,  as  against  its  ov.'n  policy,  then  the  es- 
tate will  be  absolute,  and  free  from  the  condition.  If  on  the  other  hand, 
the  condition  is  good,  then  a  non-compliance  with  it  will  defeat  the  es- 
tate.— Co,  Lilt.,  206.  Bertie  v.  Faulkland,  3  Ch.  Ca.,  130.  2  Freem. 
Rep.,  220.  2  Vern.  Rep.,  333.  1  Eg.  Ca.  Abr.,  108.  Harvy  v.  Aston, 
Co/nyn,  Rep,,  726.  1  Atk.,  261.  Renish  v.  Martin,  3  Atk.,  330.  Fry  v. 
Porter,  1  Mod.  Rep.,  300.  Long  v.  Ricketts,  2  Sim.  Sr  Stu,  Rep.,  179.  1 
Fonb.  Eg.,  b.  1,  ch,  4,  sec,  10.  Graydon  v.  Hicks,  2  Atk,,  16.  Peyton  v. 
Bury,  2  P.  Will.,  626.  Roper  on  Leg,,  650.  Page  v.  Haywood,  2  Salk. 
Rep.,  570.  Webb  v.  Webb,  1  Wills  Rep.,  136.  Mansfield  v.  Mansfield, 
8  Vin.  Abr.,  291,  pi,  13.  Willis  v.  Lucas,  1  Wills  Rep.,  472.  J^utt  v. 
11 
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Burrell,  2  Eq.  Ca.  Mr.^  364.  Sir  Thomas  Man's  Case,  1  Freem.  Rep 
206.  Wheeler  v.  Whitehall,  2  Freem.  Rep.,  9.  Thomas  v.  Howell,  Skin. 
Rep.,  320.     Grasco^  v.  Warren,  12  JV/fl</.  i?e;).,  128. 

But  if  the  bequest  be  of  personal  estate,  a  different  rule  seems  to  have 
prevailed.  If  the  condition  in  restraint  of  marriage  be  subsequent  and 
general  in  its  nature,  it  is  treated  as  a  mere  nullity,  and  the  legacy  becomes 
pure  and  absolute. — Lloyd  v.  Branton,  3  Merivnle's  Rep.,  117.  Jllarples  v. 
Bainbridge,  1  Mad.  Rep.,  590.  1  Roper  on  Leg.,  ch.  13,  sec.  J,  n.  6,  54, 
715,747.  Garret  v.  Pretty,  1  Fern.  Rep.,  293.  Wheeled- v.  Brigham,  3 
jStk.  Rep.,  364.  Stackpole  v.  Beaumont,  3  Ves.,961.  Story^s  Com.  on  Eq. 
Jurisp.,  285. 

But  if  the  restraint  be  a  condition  precedent,  then  it  admits  of  a 
very  different  construction  from  the  rule  of  common  law  in  similar  cases 
as  to  real  estate.  For,  if  the  condition  regard  real  estate,  and  be  in  gen- 
eral restraint  of  marriage  ;  there,  although  it  is  void,  yet,  if  there  is  not  a 
compliance  with  it,  the  estate  will  never  arise  to  the  devisee.  But  if  it  be 
a  legacy  of  personal  estate,  under  like  circumstances,  the  legacy  will  be 
held  good  and  absolute,  as  if  no  condition  whatever  had  been  annexed  to 
it. — 1  Story^s  Cam.  on  Eq.  Jurisp.,  286. 

The  civil  and  ecclesiastical  law  recognize  no  distinction  between 
conditions  precedent  and  conditions  subsequent,  as  to  this  particular  sub- 
ject ;  and  there  are  English  authorities  which  go  directly  to  establish  the 
doctrine  that  there  is  no  such  distinction.  In  each  case,  if  there  is  no  be- 
quest over,  the  legacy  is  treated  as  pure  and  absolute,  and  the  condition 
as  made  in  terrorem  only. — Reynish  v,  Martin,  3  .j'ltkins'  Rep.,  330.  Keiley 
V.  Monck,  Ridgw.  Rep.,  263.  Malcolm  v.  0' Callahan,  2  Mod.  Rep.,  349. 
Gurbett  v.  Hilton,  jltk.,  381.  But  a  contrary  doctrine  is  indicated  in  Hen- 
nings  V.  Munckley,  1  Bro.  Ch.  Rep.,  303.  Scott  v.  Tyler,  2  Bro.  Ch.Rep., 
385.  Stackpole  v.  Beaumont,  3  Fes.,  89.  Knight  v.  Cameron,  14  Vcs., 
388.  Clark  v.  Parker,  19  Ves.  13.  Elton  v.  Elton,  1  Ves.,  4.  Roper  on 
Leg.,  715. 

6.  What  is  now  the  general  rule  of  the  common  law,  as  to  conditions 
precedent,  in  regard  to  personal  legacies  1 

It  is  that  where  a  literal  compliance  with  the  condition  becomes  im- 
possible, from  unavoidable  circumstances,  and  without  the  default  of  the 
party,  it  is  sufficient  that  it  is  complied  with,  as  nearly  as  it  practically  can 
be  ;  or,  as  it  is  technically  called,  cy  pres.  Thus,  if  a  legacy  upon  a  con- 
dition precedent  should  require  the  consent  of  three  persons  to  a  mar- 
riage, and  one  or  more  of  them  should  die,  the  consent  of  the  survivors 
would  be  deemed  sufficient  compliance  with  the  condition. 

And  a  fortiori,  this  doctrine  would  be  applied  to  conditions  subse- 
quent.— Swinburne  on  Wills,  264.  1  Roper  on  Leg.,  691.  Clark  v.  Par- 
ker,  19  Ves.,  1.  Peyton  v.  Bury,  2  P.  Will.,  626.  Graydon  v.  Hicks,  2 
Jitk.,  16.  Aislabiev.  Rice,  3  Mad.  Rep.,  256.  Worthing  v.  Evans,  1  Sim. 
SfStu.Rep.,  155.  ^Ittorney  General  v.  Oglander,  3  Bro.  Ch.  Ca.,  166. 
Attorney  General  v.  Green,  2  Bro.  Ch.  Ca.,  482.  Frier  v.  Peacock,  Rep., 
Tern.  French,  245.  Attorney  General  v.  Boultree,  2  Ves.  Jun.,  380.  At- 
torney  General  v.  Wansey,  15   Ves.,  232.     Andree  v.   Ward,  1   Russ.,  260. 
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Worthington  v.  Evans,  1  Sim.  Sf  Stu.,  165.  Webb  v.  Weller,  Ibid.,  311. 
Clifford  V.  Beaumont,  4.  Russ.,  325.  Lear  v.  Leggett,  2  Sm.,  479.  YaZ- 
7rao/i(/  V.  Morehouse,  2  iJws*.  <§'  Alybie,  464.  Burchett  v.  Woodward,  Tur 
Sf  Russ.,  442.  Ext's.  Sinkler  v.  Legatees  of  Sinkler,  2  Desseau.  S.  G. 
Rep.,  127.  Morris  v.  ^e??^,  2  -EcZw.  i?e/7.,  175.  Cabeenv.  Gordon,  1  i:/i7/'s 
/?e/3.,  55.     Poor  v.  .^l/za/,  6  Jlfaof.  iJep.,  32. 

7.  What  is  the  general  rule  as  to  all  kinds  of  conditions  1 

That  they  are  all  liable  to  be  avoided  or  controlled,  if  they  be  absurd, 
or  impossible,  or  contrary  to  the  precepts  of  religion,  or  positive  law,  or 
public  safety,  or  public  decorum,  or  grossly  unjust. — Hujusmodi  enim  testa- 
mentorum  dispositiones  valere  secta  meorum  temporum  non  patitur. — Inst. 
Jus.,  lib.  2,  tit.  20.  .attorney  General  v.  Green,  2  Vern.,  666.  ./Attorney 
General  v.  Green,  2  Bro.  Ch.  Ca.,  492.  Freke  v.  Lord  Barrington,  3  Bra. 
G.  Ca.,  281.  Routlege  v.  Dorrell,  2  Ves.  Jtin.,  Sol.  Jlttomey  General  v. 
BouUbee,  Ibid.,  380.  Bristow  v.  Ward,  Ibid,  336.  Attorney  General  v. 
Boultbee,  3  Ves.,  220.  Attorney  General  v.  Andrew,  Ibid,  633.  Attorney 
General  v.  Boye>\  Ibid,  714.  Attorney  General  v.  Minchull,  4  Ves.,  14. 
Corby  a  v.  French,  Ibid,  418.  Brown  v.  Higgs,  Ibid,  713.  Bishop  of 
Hereford  v.  Adams.  Lady  Twisden  v.  Adams,  7  Tes.,  324.  Andrew  v. 
Trinity,  Hale's  Cam.,  9  Fes.,  525.  Attorney  General  v.  Whiteley,  11  Fe5., 
251.  TAe  Holland  Land  Go.  v.  Intruders,  4  Da//.,  170.  Inglis  v.  Trws- 
^ees  o/  Sailor'' s  Snug  Harbor,  3  Peters^  S.  G.  Rep.,  110.  ^mg  v.  Mitchell 
et  al.,  8  Peters'  S.  C.  iJep.,  326.     3  /Z»z(/,  377. 

If  a  testator's  widow,  Avho  was  one  of  the  executors,  devises  her  es- 
tate to  her  daughter,  on  condition  that  she  abide  by  such  settlement  of  her 
husband's  estate  as  the  surviving  executors  shall  make ;  and  the  surviv- 
ing executors  make  a  settlement,  the  daughter  will  be  bound  by  it. — Am- 
bler v.  Macan,  4  Gall.  Rep.  606. 

A  testator  devised  stock  in  trust  for  A.  for  life,  and  after  his  decease, 
for  his  children,  and  declared  that  the  provision  he  had  made  for  A.  should 
not  be  subject  to  any  alienation  or  disposal  by  him,  but  if  he  should 
alienate,  or  attempt  to  alienate,  it  should  operate  as  a  forfeiture  of  the  pro- 
vision, and  the  same  should  devolve  on  the  person  next  entitled.  A.,  who 
had  several  children,  became  bankrupt :  Held,  that  his  assignees  were  en- 
titled to  his  life  estate. — Lear  v.  Leggett,  2  Sim.,  479.  Yarmond  v.  More- 
house,  2  Itiiss.  Sf  Mylne,  364. 

A  testator  directs  his  executors  to  pay  A.B.  a  yearly  sum,  as  wages, 
so  long  as  she  should  continue  in  his  wife's  service;  and  that  the  pay- 
ments should  be  made  quarterly,  to  cease  in  case  she  left  the  service  of 
his  wife,  until  his  wife's  decease.  The  wife  died  in  the  testator's  life- 
time.    To  what  was  A.  B.  entitled  % 

She  was  entitled  to  the  annuity  during  her  life. — Burchett  v.  Wood' 
ward.  Turn.  Sr  Russ.,  442. 

The  testator  by  his  will  bequeathed  certain  negroes  to  his  helpless 
daughter  B.,  and  then  declares  :  "  I  allow  my  daughter  M.  to  take  care  of 
my  daughter  B.,  and  at  her  decease,  I  allow  my  said  daughter  M.  to  have 
the  said  negroes  to  her  and  her  heirs  and  assigns  for  ever  :"  Held  that  this 
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was  a  bequest  upon  condition  that  the  direction  be  complied  with,  and  if 
M.  should  not  "  lake  care  of  B.,"  the  remainder  would  not  vest. — Cabeen 
V.  Gordon,  1  HilPs  Rep.,  55. 

8.  What  is  the  rule  as  to  interest  upon  a  legacy  to  A.  as  soon  as  she  at- 
tains twenty-one,  with  interest  1 

The  legacy  is  contingent,  and  no  interest  is  payable  until  the  legatee 
attains  the  age  of  twenty-one,  and  then  it  is  to  be  computed  from  the  end 
of  a  year  after  the  testator's  death. — Knight  v.  Knight,  2  Sim.  4'  Stu.,  490. 

Bequest  to  M.  on  the  day  of  her  marriage  with  any  other  person  than 
T.,  and  if  she  married  T.,  then  over.  M.  married  T.  in  the  lifetime,  and 
with  the  consent  of  the  testator  :  Held  that  she  was  entitled  to  her  legacy. 
— Smith  V.  Gowdry,  2  Sim.  Sc  Stu.,  358.  Bartleman  v.  Murchison,  2  Rvss. 
Sf  Mylne,  136. 

9.  How  is  it  determined  whether  a  condition  in  a  devise  \&  present  ox 
subsequent  1 

It  is  well  settled  that  there  are  no  technical  appropriate  words  which 
always  determine  whether  a  devise  be  on  a  condition  precedent  or  subse- 
quent. 

The  same  words  have  been  determined  differently,  and  the  question 
is  always  one  of  intention.  If  the  language  of  the  particular  clause,  or  of 
the  whole  will,  shows  that  the  act  upon  which  the  estate  depends  must  be 
performed  before  the  estate  can  vest,  the  condition  is  precedent ;  and  un- 
less it  is  performed  the  devisee  can  take  nothing. 

If,  on  the  contrary,  the  act  does  not  necessarily  precede  the  vesting 
of  the  estate,  but  may  accompany,  or  follow  it,  if  this  is  to  be  collected 
from  the  will,  the  condition  is  subsequent. — Finlay  v.  King's  Lessee,  3 
Peters'  S.  G.  Rep.,  377. 

SPECIFIC  AND  PECUNIARY  LEGACIES. 
1.  What  is  a  specific  legacy  % 

A  bequest  of  particular  things  distinguished  from  all  others  of  the 
same  kind,  as  money  in  a  bag,  a  piece  of  plate,  a  term  of  years,  &c. — 1 
Roper  on  Legacies,  25. 

A  general  legacy  is  a  testamentary  gift  of  personal  estate  generally, 
as  of  goods  and  chattels,  or  money. 

A  universal  legacy  is  a  testamentary  disposition,  by  which  the  tes- 
tator gives  to  one  or  several  persons  the  whole  of  the  property  which  he 
leaves  at  his  decease. — Lou.  Code  Civil,  art.  1599.  Poth.  Donat.  test.  ch. 
2.  sec.  1.  Gn  comprenait  autrefois,  sous  le  titre  de  legs  universel,  les  legs 
d'une  universality-  comme  ceux  d'une  quotite  oil  d  une  certaine  espece  de  biens, 
soit  pour  totalite  soit  pour  partie.     5  TouL,  117,482. 

The  legacy  under  a  universal  title,  is  that  by  which  a  testator  be- 
queathes a  certain  proportion  of  the  effects  of  which  the  law  permits  him 
to  dispose,  as  a  half,  a  third,  or  all  his  moveables  or  immoveables,  or  a 
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fixed  portion  of  all  his  immoveables  or  moveables. — Lou.  Code  Civil,  tit. 
Leg.   by  a  universal  title.     Pothier,  Donaf.  test.  2,  sec.  I.     5  TouL,  485. 

Every  legacy  not  included  in  the  definition  before  given  of  universal 
legacies,  and  legacies  under  a  universal  title,  is  a  legacy  under  a  particu- 
lar title.  Lou.  Code  Civil,  art.  1618.  Poth.  Bonat.  test.  ch.  5,  sec.  2.  76., 
Droit  de  Propritte,  JVo.  250.     3  TouL,  281.     5  Ibid,  115,  512,  530. 

A  bequest  of  all  the  testator's  right,  interest  and  property  in  thirty 
shares  of  the  Bank  of  the  United  States,  is  a  specific  legacy.  —  Walton  v. 
Walton,  7  Johns.  Rep.,  262. 

A  legacy  to  the  testator's  wife  of  "  all  the  property  she  brought  me," 
is  specific  ;  and  not  bound  to  contribute  to  other  legacies,  or  to  the  pay- 
ment of  debts,  till  the  rest  of  the  property  is  exhausted. — Warren  v.  Wig- 
fall,  3  Desseau.,  47. 

2.  What  is  the  general  rule  as  to  pecuniary  legacies  1 

Pecuniary  legacies,  having  reference  to  a  particular  fund  for  payment 
in  the  first  instance  are  so  far  deemed  like  specific  legacies,  that  in  a 
case  of  deficiency  of  assets,  such  legacies  shall  not  be  bound  to  contribute 
out  of  the  particular  fund,  which  is  their  peculium  ;  and  have  the  advan- 
tage of  specific  legacies,  in  that  if  the  particular  fund  fails,  they  may  come 
on  the  general  assets  for  payment. — CogdaWs  Ex.  v.  his  Widow,  3  Des- 
seau., 373. 

A  bequest  to  J.  S.  of  twenty  negroes  is  a  specific  legacy  of  the  se- 
cond class,  and  liable  to  abate  with  pecuniary  legacies,  on  a  deficiency  of 
assets. — Warren  v.  Wigfall,  3  Desseau.,  47. 

kfi.  fa.  against  the  estate  of  the  testator  cannot  be  levied  on  slaves 
specifically  bequeathed,  in  the  possession  of  the  legatee. — Sampson  v. 
Boyce,  5  Munf-.,  175.  Scott  v.  Holiday,  Ibid,  103.  Randolph  v  Randolph, 
Ibid,  78.     Wilson  v.  Butler,  Ibid,  559. 

A  bequest  of  a  negro  of  a  particular  description,  with  a  direction  to 
the  executor  to  purchase  one  rather  than  divide  families,  is  a  pecuniary 
legacy. — Whiie  v.  Bade,  Dev.  Eq.  Rep.,  87.  Bladley  v.  JVewby,  6  Mttnf. 
Rep.,  64. 

A  legacy  of  £1000,  "being  part  of  the  monies  received  by  J.  from 
my  debtor  A.  G.,  but  not  remitted  to  me,"  is  specific. — JVelson  v.  Carter, 
5  Sim.,  530. 

When  a  slave  is  specifically  devised  and  the  executors  assent  to  the 
bequest,  such  slave  cannot  be  sold  to  satisfy  a  judgment  recovered  against 
'.he  executors  for  a  debt  due  by  the  estate. — Lyon  v.  Vic,  6  Yer.,  42. 
Frumbo  v.  Sorency,  3   Monro.,  285. 

A  testator  gives  to  three  different  persons  three  leasehold  estates, 
one  of  which  was  mortgaged,  and  directs  that  the  mortgagee  shall  be  paid 
out  of  his  residuary  personal  estate,  which  proves  insufficient  for  that 
purpose ;  the  legatee  of  the  mortgaged  leasehold  takes  it  cmw,  onere,  and 
the  legatees  of  the  other  two  leaseholds  shall  not  contribute  towards  the 
payment  of  the  mortgage  debt. — Hallirwell  v.  Tanner,  1  Russ.  Sf  Mylne, 
633.      Wilcox  v.  Rhoades,  2  Russ.  Rep.,  452. 
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3.  May  lands  specifically  devised  be  sold  for  the  purpose  of  paying  spe- 
cific legacies  1 

There  seems  to  be  no  authority  nor  reason  for  holding  that- lands  spe- 
cificallj'  devised,  are  liable  to  be  sold  to  pay  specific  legacies.  The  most 
that  the  legatees  can  claim  is,  that  they  should  be  put  on  an  equal  footing 
with  the  devisees. — Hubbel  v.  Hubbel,  9  Pick.  Rep.,  561. 

There  is  no  rule  better  established  than  that  pecuniary  legacies  are 
never  to  be  charged  on  real  estate  unless  such  an  intention  be  clearly 
expressed  by  the  testator. — Gridley  v.  Andrews,  8  Conn.  Rep.,  5.  Wright 
V.  Den,  10  U'keaton,  229.     Swift  v.  Edson,  4  Conn.  Rep.,  536. 

But  where  there  are  expressions  in  the  will  to  show  that  the  testator 
had  the  land  in  his  mind,  the  court  will  turn  them  upon  the  land  rather 
than  that  they  should  go  unpaid. — Downman  v.  Rust  et  al.,  6  Ra?id.  Rep., 
587. 

If  A.  by  will  devises  to  his  wife  all  his  personal  estate  at  a  place 
called  W.,  and  devises  to  B.  a  legacy  of  j£500,  and  several  other  les^acies, 
and  the  assets  prove  deficient  to  pay  the  £500,  and  the  other  legacies  ; 
yet  the  wife's  legacy,  being  specific,  shall  take  place. — Sayer  v.  Sayer,  2 
Verm.,  688. 

That  a  specific  legacy  shall  not  abate  in  proportion  Avith  a  pecuniary 
one.— 2  Vern.  111.  J^'els.  Chan.  Rep.,  303.  2  Chan.  Ca.  25.  Lord  C as- 
tleton  V.  Lord  Fanshaw,  1  Eg.  Ca.  Abr.  Brown  v.  Jlylen,  1  Vern.,  31.  2 
Chan.  Rep.,  138. 

Specific  legacies  were  kft  to  A.  to  be  paid  him  after  the  death  of  B. 
the  executrix  :  Decreed,  that  B.  should  give  security  that  the  specific  lega- 
cies should  be  paid  after  her  death. — Burdet   v.    Young,  9  Mad.  Rep.,  93. 


VESTED  LEGACIES. 
1.  What  is  a  vested  legacy  1 

Where  a  legfacy  is  to  one,  payable  at  a  time  which  must  some  time 
or  other  come,  there  the  legacj^  is  immediately  a  vested  legacy  ;  but  if  de- 
vised upon  an  uncertain  event,  which  may  or  may  not  happen,  and  the 
party  dies  before  the  time  comes,  the  legacy  is  lapsed. — 3  Eq.  Ca.  Abr., 
339.  2  Freera.  Rep.,  24.  IP.  VxiU.  Rep'..  84.  Gilb.  Rf-p.  in  Eq.,  11. 
Prec.  in  Chan.,  267.  Carter  v.  Bhtsoe,  3  Eq.  Ca.  Abr.,  540.  1  Leon., 
111.  Godbo.  183.  Perkins  v.  Michleihwaite,  1  Wills.  Rep.,  274.  Glosberry's 
Case,  2  Vent.  Scott  v.  Byrgeman,  2  P.  Wills.  Rep.,  69.  Lyman  v.  Van- 
derspiegel,  1  Aiken^  Rep.,  280. 

Where  the  time  of  payment  of  the  legacy  is  postponed  for  the  bene- 
fit of  the  estate,  and  not  with  reference  to  any  particular  circumstances 
of  the  legatee,  the  legacy  becomes  vested  at  the  death  of  the  testator, 
and  is  transmissible  to  the  personal  representatives  of  the  legatee  al- 
though he  dies  before  the  time  of  payment  arrives. — Birdsall  v.  Hewlett, 
1  Paige  Rep.,  32.     Lyman  v.  Vanderspiegel,  1  Aikin's  Rep.  275. 

When  a  testator  directs  his   real    estate  to  be  sold,   and  the   money 
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arising  therefrom  to  be  paid  to  particular  persons,  the  interest  of  the  lega- 
tees is  a  vested  one,  although  the  will  may  give  a  discretion  to  the  execu- 
tor, as  to  the  time  of  selling  the  estate.  The  principle  will  bo  the  same, 
whether  the  estate  devised  to  be  sold,  be  an  estate  in  possession  or  remain- 
der.—  Tazewell  V.  Smithy  1  Rand,,  313.  Bass  v.  Russell,  Tam.,  18.  Scott 
V.  Bargem  in,  2  Will.  Rep.,  69.  Smith  v.  Vaughan,  8  Viner''s  ^Ibr.^  381. 
Wilson  V.  Spencer,  3  Wills.  Rep.,  172.     Swinburne  on  Wills,  463. 

A.  devised  to  B.  £20  to  put  him  out  apprentice  when  he  should  come 
to  the  age  of  seventeen  years,  and  he  died  before  that  age  :  resolved  that 
his  administrator  should  have  it. — 2  Freem.  Ref^  89.  Glosberry  v.  Lam- 
pen,  3  Eq.  Ca.  Abr.,  540. 

2.  What  would  be  the  rule  upon  a  devise  to  a  mother  for  the  mainte- 
nance of  her  child,  and  the  child  die  \ 

The  mother  shall  have  the  legacy. — Bushnell  v.  Parsons,  Prec.  in 
Chan.,  219.  Hickman  v.  Stroud,  3  Eq.  Ca.  Mr.,  .o41.  Scott  v.  Barge- 
man, 2  P.  Will.  Rep.,  69.  Cruse  v.  Burly  4'  Benson,  3  Wills.  Rep.,  20. 
Dobbins  v.  Bland,  2  Kely,  1.  Duke  of  Chandos  v.  Talbot,  2  P.  Will.  Rep., 
610.     Cowper  v  Scott  et  al.,  3  Will.,  119.     Bass  v.  Russell,  Tarn.,  18. 

A  testator  devised  real  estate  to  A.  for  life,  remainder  to  B.  in  fee. 
And  he  gave  a  legacy  to  C.  to  be  paid  her  by  B.  after  the  death  of  A. ;  and 
he  charged  his  estate  with  the  legacy,  and  appointed  A.  his  executrix  ;  C. 
died  in  A's  lifetime  :  Held,  that  the  legacy  did  not  lapse. — Poole  v.  Terry, 
4  Sim.  294.     Baljield  v.  Record,  2  Sim.,  354. 

A  testator  bequeathed  a  legacy  of  £400  to  his  executors  in  trust,  to 
pay  to  his  son,  in  such  smaller  or  larger  proportions,  at  such  time  or 
times,  and  in  such  way  or  manner  as  they  should  in  their  judgment  and 
discretion,  think  best.  Held  that  the  discretion  of  the  executors  was  de- 
termined by  the  insolvency  of  the  legatee,  and  that  the  legacy  vested  in 
the  assignee  of  the  insolvent. — Piercy  v.  Roberts,  1  Myhie  Sf  Keen^  4 

3.  What  is  the  rule  for  the  vesting  of  legacies  payable  on  real  estate  % 

It  is  this,  that  where  the  gift  is  immediate  but  the  payment  postponed, 
it  is  contingent,  and  will  fail  if  the  legatee  dies  before  the  day  arrives  ;  but 
where  the  postponement  is  in  regard  to  the  convenience  of  the  persons  and 
the  circumstances  of  the  estate  charged  with  the  legacy,  and  not  on  ac- 
count of  the  age,  condition  or  circumstances  of  the  legatee,  it  will  be  vest- 
ed and  must  be  paid,  although  the  legatee  should  die  before  the  time 
of  payment. — Marsh  v.  Wheeler,  2  Ediv.  Rrp.,  156.  Perry  v.  Rhodes,  2 
Murp.,  140.  Dunlap  v.  Dunlap,  4  Desseau.  Rep.,  314.  4  Bac.  Abr.,  384. 
2  Fonb.  Eq.,  468.  Toller^s  Law  of  Extrs.,  304.  Lyman  v.  Vanderspiegel, 
1  Aiken's  Rep.,  380. 

If  no  time  be  fixed  for  a  legacy  to  vest,  marriage  will  vest. — Frazier 
V.  Frazier,  2  Leigh's  Rep.,  642.  Postell  et  al.  v.  The  Ex.  of  Shriving,  1 
Desseau.,  158. 

4.  What  is  the  general  rule  as  to  the  vesting  of  legacies  charged  upon 
personalities  1 
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That  if  the  legatee  die  before  the  day  of  payment,  his  representatives 
become  entitled  to  the  legacy,  unless  the  will  shows  a  manifest  intention 
to  the  contrary. — Perry  v.  iX/iodes,  2  Murp.,  140.  Tucker  v.  Harris,  5 
Sim.,  538.  Cudwor/h  v.  Ha/l,  3  Desseau.,  25ti.  Taylor  v.  Taylor,  4<  Hen. 
Sr  Mu?if.,  4.H.  S el hy  V.Morgan,  6  Munf.,  156.  &Driscol  v.  Roger,  1 
Desseau.  Rep. ,-295.  Myers  v.  Myers,  2  M^Cord^s  Ch.  Rep.,  260.  Wat- 
kins  v.  Cheek,  1  Sim.  ^'  St7i.,  199.  Thackery  v.  Hampson,  Ibid.,1\^. 
Rope  V,  Sowerby,  Tan.,  376.  Bull  v.  Johns.  Ibid,  513.  Birdsallv.  Hew- 
lett, 1  Paige^s  Rep.,  32.  Montagu  v.  J^fucella,  1  iZu;?.  iJep.,  165.  //o/7ie 
V.  Pilans,  2  Mylne  <§•  iTeen.,  15. 

i").  In  a  bequest  to  the  children  of  A.  and  B.,  or  to  A.,  and  the  children 
of  B.,  how  do  they  take  1 

Per  capita;  but  a  bequest  to  A.  and  to  a  class,  unascertained  indi- 
viduals, to  be  ascertained  at  a  future  time,  vests  a  present  interest  of  one 
half  in  A.,  and  the  other  half  vests  in  the  class  collectively  when  they 
are  ascertained. — Cole  v.  Crayon,  1  HilPs  Ch.  Rep.,  319. 

A  bequest  to  a  female  when  she  should  attain  twenty-one  to  her  sole 
and  separate  use  ;  and  in  case  of  her  death,  leaving  children,  her  share 
to  go  to  her  children.  Held,  to  vest  an  absolute  interest  in  the  legatee, 
on  her  attaining  twenty-one. — Home  v.  Pilluns,  2  Mylne  <S*  Keen,  15. 

A  residuary  bequest,  to  be  paid  when  the  legatee  arrives  at  twenty, 
gives  a  present  vested  legacy. — Chesnui  v.  Strong,  1  HilVs  Ch.  Rep.,  128. 


LAPSED  AND  VOID  LEGACIES. 

1.  What  is  the  general  rule  as  to  the  lapsing  of  a  legacy,  bj'  the  death 
of  the  legatee  1 

It  is  a  general  rule  that  if  the  legatee  dies  before  the  testator,  the  lega- 
cy shall  be  lapsed  and  sunk  into  the  residuum  ;  although  the  legacj'^  may 
be  given  to  the  legatee,  his  heirs,  executors,  etc.  But  an  exception  to  this 
rule  is,  where  the  legacy  is  given  over  to  others  on  the  death  of  the  first 
legatee.  In  such  case  the  legatee  in  remainder  shall  have  it  immediate- 
ly.— Dunlap  V.  Dunlap,  ^Desseau.  Rep.,  311'.  Gore  v.  Stevens,  1  Dona's 
Rep.,  205.  Where  the  legatee  dies  before  the  testator,  the  legacy  is 
lapsed. — Trippe  v.  Frazier,  4  Har.  8c  .Johns.  Rep.,  446.  Baker  v.  Hanbury, 
3  Russ.,  340.  Frazier  v.  Frazier,  2  Leigh.  Rep..  642.  Marsh  v.  Wheeler, 
2  Edw.  Rep.,  156.  Bone  v.  Cooke,  13  Prices  Rep.,  332.  McLen.,  168. 
Dickerson  v.  Purvis,  8  Serg.  Sc  Rawle,  Rep.,  71.  Robinson  v.  Robinson, 
2  Yates'  Rep.,  525. 

It  is  undoubtedly  a  general  rule,  that  legacies  charged  upon  real  es- 
tate, and  payable  in  jfuturo,  are  not  vested,  and  become  lapsed  if  the  lega- 
tee dies  before  the  time  of  payment  arrives  ;  but  this  rule  has  never  been 
extended  to  a  case  where  the  estate  was  given  to  a  stranger,  upon  the 
express  condition  that  he  should  pay  the  legacy  charged  thereon. — Bird- 
aall  v.  Hewlett,  1  Paige's  Rep.,  34. 
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A  testator  has  an  undoubted  right  to  prevent  a  legacy  from  lapsing, 
but  to  be  effectual  it  must  be  exercised  by  expressed  terms. —  1  J^VClen., 
177.  Hawley  v.  James,  5  Paige,  320.  Bunch  v.  Hunt,  3  Desseau.  Rep., 
286. 

2.  What  is  the  general  rule  as  to  the  lapsing  of  legacies  charged  upon 
personality  % 

The  general  rule  is,  that  if  the  legatee  die  before  the  day  of  payment, 
his  representatives  become  entitled  to  the  legacy,  unless  the  will  shows  a 
manifest  intention  to  the  contrary  ;  and  there  is  an  established  distinction 
between  the  gift  of  a  legacy  to  a  man,  at,  or  if,  or  when  he  attains  twenty- 
one,  and  a  legacy  payable  to  a  man,  at,  or  when  he  attains  the  age  of 
twenty-one  :  in  the  first  case,  the  attaining  twenty-one  is  as  much  applica- 
ble to  the  substance  as  to  the  payment  of  the  legacy,  and  therefore,  the 
legacy  lapses  by  the  death  of  the  legatee  before  that  time.  In  the  last 
case,  the  attaining  of  twenty-one  refers  to  the  payment  of  the  legacy, 
which,  therefore,  does  not  lapse  by  the  death  of  the  legatee  before  that 
time. — Perry  v.  Rhodes,  2.  Murp.,  140.  Scoti  v.  Bargeman,  2  Wills. 
Rep.,  69. 

A  legacy  limited  over  after  a  life  estate,  does  become  lapsed  by  the 
death  of  the  remainder-man,  before  the  determination  of  the  life  estate. — 
O'Driscoll  V.  Kogar,  2  Desseau.,  295. 

If  A.  devises  slaves  to  his  wife,  and  after  her  death  to  his  nephews, 
and  one  of  the  nephews  die  during  the  life  of  the  wife,  his  legacy  is  not 
lapsed,  but  goes  to  his  representatives. — Colemaii  v.  Huchinson,  3  Bibb, 
209. 

If  lands  are  devised  or  descend  to  the  heir,  charged  with  the  pay- 
ment of  a  pecuniary  legacy  to  some  third  person,  payable  at  a  future  day, 
or  upon  some  subsequent  event,  and  the  legatee  happen  to  die  before  the 
time  appointed  for  payment,  the  law  favors  the  heir  and  considers  the 
legacy  lapsed. — Marsh  v.  Wheeler,  2  Edw.  Rep.,  156.      Williams  v.  Jones, 

1  Russ.,  517.     Birdsall  v.  Hewlett,  1  Paige,  82. 

But  in  case  of  a  lapsed  legacy  to  be  paid  out  of  a  mixed  fund  of  per- 
sonal and  real  estate,  the  next  of  kin  will  take  the  whole  benefit  of  the 
lapse. — Phillips  v.  Phillips,  1  Mylne  Sf  Keen,  649.  Frazier  v.  Frazier,  2 
Leigh,  642. 

3.  What  is  the  general  rule  as  to  legacies  void  for  uncertainty  \ 

That  where  the  will  is  so  obscure  that  the  court  cannot  discern  the 
intention  of  the  testator,  the  legacy  fails,  and  the  property  will  pass  un- 
der the  residuary  clause. — Rathmaler'' s  Adm.  v.  Myers,  4  Desseau.,  215. 
Attorney  General  v.  Libthrop,  2    Russ.  <§•   Mylne,  i07.      Wait  v.  Templer, 

2  Sim.,  524.  Thomas  v.  Stevens,  4  Johns.  Ch.  Rep.,  607.  Beaumont  v.  Fell, 
2  P.  Wills.,  140.  Bradwin  v.  Harper,  Ambl.,  374.  Inglis  v.  The  Lessees 
of  Sailors'  Snug  Harbor,  3  Peters'  S.  C.  Rep.,  113. 

A  mere  misdescription  of  the  legatee  does  not  render  the  legacy  void, 
unless  the  ambiguity  is  such  as  to  render  it  impossible,  either  from   the 
12 
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will  or  Otherwise,  to  ascertain  who  was  intended  as  the  object  of  the  tes- 
tator's bounty. — Smith  v.  Smith,  4  Pmge,  271.     1  Edw.  Rep.,  189. 

A  testator  who  had  long  resided  in  India,  gave  a  legacy  "  to  T.  P., 
who  resided  at  A.  when  I  left  England,  or  to  his  heirs,  executors,  admin- 
istrators and  assigns."  T.  P.  died  in  the  testator's  lifetime  ;  Held  that  the 
bequest  over  was  void  for  uncertainty. —  Wait  v.  Tempter,  2  Sim.,  524-. 

A  legacy  was  given  to  Guernsey  Hospital.  There  were  two  hospitals 
in  Guernsey,  and  the  master  reported  that  he  could  not  find  which  hospital 
was  intended.  It  was -held  that  the  legacy  was  not  void  for  uncertainty  ; 
was  well  given  to  a  charitable  purpose. — Simon  v.  Barbour,  5  Russ  ,  112. 

Where  a  testator  gives  a  legacy  to  a  voluntary  society  which  exists, 
but  is  dissolved  before  his  assets  can  be  administered,  the  court  will  exe- 
cute his  intention  cy  prea. —  Hayter  v.  Trego,  5  Russ.,  113.  Contra  Trippe 
V.  Frazier,  4  Har.  Sr  Johns.  Rep.,  446.  Inglis  v.  The  Trustees  of  Sailors' 
Snug  Harbor,  3  Peiers'  S.  C.  Rep.,  113. 


JOINT   LEGACIES. 

1.  What  is  the  rule  where  legacies  are  given  to  three  or  more  persons 
as  tenants  in  common,  with  a  bequest  to  the  survivors,  upon  the  death  of 
any  of  them  within  a  given  period  1 

That  the  original  shares  only,  and  not  the  shares  which  accrued  by 
survivorship,  will  survive.  The  only  exception  to  this  rule  is  where  the 
fund  is  left  as  an  aggregate  one,  and  made  divisible  among  many  persons 
as  legatees,  with  benefit  of  survivorship  among  them. — JWCay  v.  He?idon, 
3  Murp.,  21. 

Where  a  legacy  was  given  to  two  persons  expressly  for  life  only,  to 
l>e  equally  divided,  with  limitation  over  to  issue,  &c.,  the  court  construed 
it  into  a  cross-remainder,  in  order  to  effect  the  intention  of  the  testator. — 
Sains  V.  Mathews,  1  Desseau.  Rep.,  127. 

A  gift  to  such  of  the  children  of  A.  B.  and  C,  as  should  be  living  at 
the  time  of  the  testatrix's  death,  or  the  issue  of  such  of  them  as  should 
be  married,  in  equal  shares.  The  word  cr  was  construed  to  mean  and,  and 
the  grand  children  held  to  be  equally  entitled. — Horridge  v.  Ferguson, 
Jac.  Rep.,  583.     Goodckildv.  Fenton,  3  Young  Sc  Jer.,  481. 

If  separate  legacies  are  given  to  two  or  more  persons,  with  limita- 
tion over  to  the  survivors,  in  case  of  the  death  of  either  without  issue,  the 
presumption,  prima  Jacie,  is,  that  the  testator  had  not  in  his  contemplation 
an  indefinite  failure  of  issue — Ranelagh  v.  Ranelagh,  2  Mylne  Sf  Keen, 
441. 

Upon  a  bequest  of  a  sum  of  stock  to  each  of  five  nephews  and  nieces, 
or  to  their  respective  child  or  children  ;  should  they  die  without  child, 
such  share  to  revert  to  the  residuary  legatee.     How  do  the  legatees  take  1 

Each  of  the  nephews  and  nieces  who  survive  the  testator,  takes  his 
or  her  legacy  absolutely. — Montaguv.  Kucella,  1  Russ.,  165.  Humphreys 
V.  Howes,  1  Russ.  Sf  Mylne,  639.  7am.  497.  Swearingham  v.  Stull,  4  Har. 
SfMcHen.,  38.     Crowdefv  Stone,  3  Russ.  Rep.,  217. 
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ABATEMENT  AND  REFUNDING. 

1.  What  is  the  general  rule  as  to  the  abatement  of  legacies  1 

If  an  executor  has  paid  one  legatee,  and  there  is  afterwards  a  defi- 
ciency of  assets  to  pay  the  others,  the  legatee  so  paid  must  refund  a  pro- 
portionable part  of  what  he  has  received.  But  if  the  deficiency  of  assets 
has  been  occasioned  by  the  waste  of  the  executor,  the  legatee  who  is  paid 
shall  retain  the  advantage  gained  by  his  legal  diligence  ;  yet,  in  favor  of 
a  creditor,  he  must  refund. — Lupton  v.  Lupton,  2  Johns.  Ch.  Rep.,  623. 

Specific  legacies  given  in  lieu  of  dower,  or  other  claims  on  the  testa- 
tor's estate,  are  exempted  from  contributing  towards  payment  of  debts. 
— Stewart  v.  Carso?i,  1  Dessau.  Rep.,  500. 

Even  a  legacy  given  to  the  widow  in  lieu  of  dower,  must  be  taken 
into  account  in  estimating  the  amount  which  the  other  legatees  are  bound 
to  contribute  to  make  up  the  share  of  a  post-testamentary  child,  in  the  es- 
tate of  the  father.  But  as  between  the  widow  and  such  child,  the  latter 
cannot  take  a  child's  portion  of  the  real  estate  discharged  of  the  widow's 
right  of  dower,  and  also  a  ratable  portion  of  a  legacy  given  by  the  testator 
to  the  widow  in  lieu  of  dower. — Mitchell  v.  Blain,  5  Paige,  588.  Walker 
V.  Farker,  13  Peters'  S.  C.  Rep.,  166. 

If  executors,  incorrectly  supposing  the  estate  to  be  charged  with  the 
payment  of  debts,  pay  the  legacies,  they  may  by  bill  in  equity  compel  the 
legatees  to  refund. — M'Campbell  v.  M'Campbell^  5  Litt.,  97.  Davies  v. 
Bush,  1  Young  Rep.,  341. 

2.  What  is  the  rule  as  to  specific  legacies  1 

Specific  legacies  do  not  abate  upon  a  deficiency  of  assets,  unless  all 
the  property  has  been  specifically  bequeathed. — White  v.  Beattie,  1  Dev. 
Eq.  Rep.,  320.      Walker  v.  Parker,  13  Peters'  S.  C.  Rep.,  166. 

Legacies  charged  upon  lands,  stand  upon  the  same  footing  with  land, 
when  called  upon  to  contribute  to  the  payment  of  debts. — MCampbell  v. 
M'Campbell,  5  Litt.,  97.     M'Kenzie  v.  Smith,  2Murp.,  92. 

Specific  legatees  are  bound  to  contribute  proportionably  to  the  pay- 
ment of  testator's  debts  on  failure  of  assets.— Snow  v.  Galium,  1  Dessau. 
Rep.,  542. 

A  widow  taking  a  legacy  under  the  will  shall  abate  in  proportion 
with  the  other  legatees. — Jett  v.  Bernard,  3  Call.,  11. 

But  where  a  testator,  having  by  a  post-nuptial  settlement  made  cer- 
tain provisions  for  his  wife  which  were  expressed  to  be  in  bar  of  dower, 
bequeaths  to  her  specific  legacies  and  a  sum  of  money,  adding  that  what 
he  has  so  given  her,  together  with  the  provision  made  for  her  by  the  set* 
tlement,  shall  be  in  lieu  of  dower. 

The  assets  having  proved  insufficient  for  the  payment  of  the  lega- 
cies in  full :  Held,  that  the  wife  is  entitled  to  priority  over  the  other  lega- 
tees, arid  that  the  legacy  given  to  her  ought  not  to  abate  proportionably 
with  the  other  legacies. — Heath  v.  Dendy,  1  Russ.  Rep.,  543.  To  the 
same  point  is  Walker  v.  Parker,  13  Peters'  S.  C.  Rep.,  166. 
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3.  How  is  a  legacy  given  to  an  executor  for  care  and  pains,  regarded  1 

It  is  not  to  be  regarded  in  the  light  of  a  debt,  or  as  founded  on  con- 
tract, nor  to  be  governed  by  the  principles  applicable  to  contracts  ;  and  a 
legatee  of  this  description  must  abate  equally  with  the  others. — Morris  v. 
Kenf,  2  Edwd.,  175. 

Creditors  may  follow  assets  into  the  hands  of  legatees  and  compel 
them  to  refund. — Tripp  v.  Palbird,  1  HilVs  Ch.  Re]].,  144. 

But  if  the  executors  are  solvent,  the  legatees  whose  legacies  are 
unpaid,  have  no  right  to  compel  the  other  legatees  to  refund. — Galego  v. 
Attorney  Gen.,  3  Leigh.,  450. 

Legatees  are  not  chargeable  with  interest  on  property  delivered  to 
them,  and  which  they  are  obliged  to  refund. — J\IcVa?ige  v.  Smith,  2  Hay- 
toood's  Rep.,  372. 

ACCUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES. 

1.  In  what  cases  will  legacies  be  deemed  substitutional  \ 

Legacies  given  to  the  same  persons,  though  by  different  instruments, 
and  in  the  same  instruments  of  different  amounts,  are  substitutional. — 
Macke7izie  v.  Mackenzie,  2  Russ.,  262.  6  Mad.  Rep.,  303.  Gillespie  v. 
Alexander,  2  Sim.  Sf  Stu.,  145.  David  v.  Reed,  1  Russ.  Sf  Mylne,  687. 
Frazer  v.  Byng,  Ibid,  90. 

Legacies  given  by  codicil  are  held  to  be  additions  to,  and  not  substi- 
tutions for  legacies  given  by  the  will  to  the  same  legatees. — Mackenzie  v. 
Mackenzie,  2  Russ.  Rep.,  262. 

A.,  by  each  of  two  several  codicils  to  his  will,  directed  his  just  debts 
to  be  paid,  and  in  particular  a  debt  of  jG12  :  by  one  of  them  he  gave  j£100 
to  a  charity,  and  by  the  other  he  gave  j£200  to  the  same  charity  :  Held, 
that  the  latter  was  only  a  substitution  of  the  former. — Simon  v.  Barber., 
Tarn.,  14. 

A  testatrix,  by  her  will,  gave  to  T.  L.  fifty  shillings  a  month  during 
his  life,  in  lieu  of  his  giving  up  all  other  notes  and  claims  ;  and  by  a  codi- 
cil she  gave  him  j£3  per  month  during  his  life,  and  concluded  by  direct- 
ing that  all  the  things  should  be  paid  and  done  as  directed  by  her  will : 
Held,  that  he  was  entitled  to  both  the  monthly  payments. —  Lord  v.  Sut' 
cliff,  2  Sim.,  273.  Bartlett  v.  Gillnrd,  3  Russ.  Rep.,  149.  Watson  v. 
Reed,  5  Sim.  Rep.,  431.     Swane  v.  Smith,  1  Sim.  4'  Stu.  Rep.,  56. 

On  mere  substitution  of  the  legacy  it  is  attended  with  the  same  inci- 
dents, prima  facie,  and  where  subsequent  addition  is  made  to  a  prior  lega- 
cy, the  addition  will  have  the  same  qualities. — Chatteris  v.  Young,  6  Mad. 
Rep.,  31. 

2.  What  IS  the  principal  rule  by  which  to  ascertain  whether  a  legacy 
is  cumulative  or  substitutional  1 

The  object  of  the  court  is  to  ascertain  the  intention  of  the   testator, 
which  can  only  be  done  by  a  close  and  critical  examination  of  the  Ian- 
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guage  used  in  the  testamentary  instruments. — Guy  v.  Sharp,  1  Mylne  Sr 
Keen,  589.  Hemming  v.  Gurry,  1  Dow  Sr  Clark,  35.  1  Bligh,  JV*.  S., 
479. 

3.  When  is  a  legacy  substitutional  as  to  the  person  % 

A  testator  gave  to  the  children  of  his  sister,  the  late  E.  W.,  whose 
names  he  enumerated,  "  or  to  their  heirs,"  certain  legacies.  The  three 
children  died  in  the  lifetime  of  the  testator :  Held,  that  the  legacies  to 
these  children  did  not  lapse,  but  that  their  next  of  kin  took  by  substitution 
at  the  death  of  the  testator. — Gitiings  v.  Mc  Dermott,  2  Mylne  6c  Keen,  69. 

WHERE  THE  LEGATEE  SHALL  HAVE  INTEREST  OR 
MAINTENANCE. 

1.  In  what  cases  is  interest  allowed  upon  legacies  % 

How  far  a  legatee,  not  immediately  entitled  to  an  estate  or  thing  de- 
vised, shall  have  the  profits  in  the  mean  time,  depends  upon  particular 
circumstances. 

But  if  the  devise  be  to  a  child,  the  court  leans  strongly  in  favor  of  an 
accumulation  for  its  benefit. — Brailsford  v.  Hayward,  2  Dessau.  Rep.,  32. 
Draijton  v.  Grimke,  1  HilVs  Ch.  Rep.,  227. 

A  residuary  bequest  to  be  paid  when  the  legatee  arrives  at  twenty- 
one,  gives  a  vested  interest,  and  the  legatee  will  be  entitled  to  profits  or 
interest  (if  any  accrue)  in  the  interval  between  the  testator's  death  and 
her  attaining  twenty-one. — Chesnut  v.  Strong,  1  Hill's  Ch.  Reports,  133. 
Trippe  v.  Frazier,  4  Har.  Sc  John.,  446.  Jones  v.  Jones,  2  Haywd.  Rep., 
128. 

If  the  testator  devises  £1000  apiece  to  each  of  his  two  infant  daugh- 
ters, to  be  paid  at  age  or  marriage ;  but  if  either  die,  her  legacy  to  go  to 
her  sister ;  and  one  dies  during  infancy,  the  legacy  to  her  is  due  immedi- 
ately, and  will  carry  interest  from  one  year  after  her  death. — Cary  v. 
Macon,  4   Call.,  605.     Mills  v.  Roberts,  1  Russ.  Sf  Mylne,  555. 

2.  What  is  the  rule  as  to  interest  upon  interest  \ 

It  will  not  be  allowed,  unless  the  testator  plainly  requires  it. — Cal- 
loway V.  Langhorn,  4  Rand.  Rep.,  181.  Hewett  v.  Morris,  Tur.  S,'  Russ., 
232.     Bowles  v.  Drayton,  1  Dessau.,  429. 

A  bequest  of  j£  10,000,  provided  the  legatee  attain  twenty-one.  In 
a  subsequent  part  of  the  will  the  testator  appointed  a  guardian  whom  he 
requested  to  attend  particularly  to  the  education  and  well-being  of  the 
legatee  :  Held,  that  the  interest  of  the  legacy  was  applicable  to  the  main- 
tenance of  the  legatee,  but  that  the  principal  was  contingent. — Mills  v. 
Roberts,  Tarn.,  476.  Hite  v.  Hite,  2  Rand.  Rep.,  409.  Perronneau  v. 
Perronneau,  1  Dessau.  Rep.,  521.     Harris  8f  Finch,  McClen.,  141. 

3.  What  is  the  rule  as  to  interest  on  a  legacy  payable  at  a  future  day  1 
A  legacy  payable  at  a  future  day  does  not  bear  interest  until  after  it  is 


payable,  unless  in  case  of  a  legacy  to  a  child,  where  the  parent  "has  mau.^ 
no  other  provision  for  its  maintenance,  and  this  does  not  extend  to  the 
case  of  a  grandchild. — Lupton  v.  Lupton,  2  Johns.  Ch.  Rep.,  623.  Ram- 
say V.  Parro(,  1  Chan.  Ca.,  60.  Free,  in  Chan.,  378.  Gilb.  Chun.,  275. 
2  P.  Wils.,  21.  3  ^tk.  Rep.,  181,  716.  Brown's  Rep.,  387.  Conway  v. 
Longville,  1  Eq.  Ca.  Abr.,  301.  Churchill  v.  Lady  Speak,  1  Vern.,  251. 
2  Freem.,  174.     i^o%  v.  Perry,  5  Sm.,  138. 

4.  What  is  the  rule  as  to  the  time  of  allowing  interest,  where  no  time 
of  payment  is  specified  1 

The  rule  is,  to  allow  interest  after  twelve  months  from  the  testator's 
dedith.—Swearingham  v.  Stull,  4  Har.  Sf  M'Hen.,  38.  CogdelPs  Extrs.  v. 
his  Widow,  3  Dessau.  Rep.,  387.  Gilan  v.  Turnbull,  1  J\f  Cord's  Rep., 
149.  East  et  ux.  v.  Thornbury,  3  Wills.  Rep.,  126.  JVea/e  v.  Barnard, 
Rep.  in  Chan.,  46.     Smee  et  ux.  v.  Martin  et  al.,  Bunb.  Rep.,  136. 

If  one  jjives  a  legacy  charged  upon  land,  which  yields  rents  and 
profits,  and  there  is  no  time  of  payment  mentioned  in  the  will,  the  legicy 
shall  carry  interest  from  the  testator's  death. — Maxwell  v.  Wettenhall,  2 
Will.  Rep.,  26.     Acherly  v.  Wheeler  'et  al.,  1  P.  Wills.  Rep.,  783. 

A  legacy  payable  at  a  certain  time,  shall,  notwithstanding,  carry  in- 
terest only  from  the  time  it  is  demanded. — Joliffe  v.  Crew,  Prec.  in  Chan., 
161.  2  Freem.  Rep.,  1.  Knap  v.  Powell,  Prec.  in  Chan.,  11.  1  Ves.,  310. 
2  Ves.,  563. 

J.  S.  devised  to  A.,  an  infant  about  seventeen,  the  surplus  of  her 
personal  estate,  which  was  about  £3,000,  payable  at  twenty-one  ;  and  if 
she  should  die  before,  then  she  devised  it  over  ;  and  devised  also  to  A. 
a  small  estate  in  land  in  possession  :  Held,  that  A.  was  entitled  to  the 
profits  of  the  estate,  and  the  interest  of  the  surplus  which  should  accrue 
from  the  death  of  the  testatrix,  and  in  the  lifetime  of  A.,  though  she  should 
die  before  twenty-one. — JVicholls  v.  Osborne,  2  P.  Will.  Rep.,  419.  Tay- 
lor V.  Johnson,  2  P.   Will.  Rep.,  504. 

A  legacy  on  a  rent  charge  shall  carry  interest;  but  then  it  must  be 
only  in  proportion  to  what  the  charge  brings  in. — Stonchouse  et  ux.  v. 
Sir  J.  Evelyn,  3  P.  Will.  Rep.,  252.  Buteman  v.  Roach,  2  Mod.  Cas.  in 
Law  <S-  Eq.  104. 

Where  a  daughter,  who  was  to  receive  a  legacy,  with  interest  from 
the  time  of  the  testator's  death,  and  the  court  had  determined  that  the 
rio-hts  of  a  child  en  ventre  sa  mere,  stood  upon  the  same  footing,  interest 
was  given  to  such  child  from  the  time  of  the  testator's  death,  and  not 
from  its  birth. — Lawrence  v.  Lawrence,  1  Edw.,  557. 

The  time  when  interest  shall  be  allowed  on  a  legacy,  does  not  de- 
pend on  the  time  when  it  is  received,  but  when  in  law  it  may  be  received. 
— Ingraham  v.  Postel/,  1  M  Cord's  Ch.  Rep.,  98.  Glen  v.  Fisher,  6  Johns. 
Ch.  Rep.,  33. 

A  legacy  to  A.,  as  soon  as  she  attains  the  age  of  twenty-one,  with 
interest,  is  contingent,  and  no  interest  is  payable  until  the  legatee  attains 
the  age  of  twenty-one,  and  then  to  be  computed  from  the  end  of  one  year 
after  the  death  of  the  testator. — Knight  v.  Knight,  2  Sim.  Sr  Stu.,  490. 


LEGACIES.  95 

5.  What  is  the  rule  as  to  the  allowance  of  maintenance  1 

In  case  of  personal  legacy  payable  at  twenty-one,  or  marriage,  the 
court  has  always  appointed  maintenance  out  of  the  interest  of  it,  if  not 
expressly  limited  otherwise  in  the  mean  time. — Brewin  v.  Brewin,  Free, 
in  Chan.,  196. 

A.  devised  all  his  real  and  personal  estate  to  his  eldest  son,  charging 
the  same  with  JEIOOO  apiece  to  his  younger  children,  payable  at  their 
respective  ages  of  twenty-one  ;  but  in  the  will  no  notice  was  taken  of 
maintenance  of  the  younger  children  in  the  meantime  :  Held,  that  the 
children  should  recover  maintenance,  the  court  doing  but  what  the  father 
if  living  ought  to  have  done.  So  where  younger  children  are  left  desti- 
tute, and  the  eldest  an  infant,  equity  will  make  such  liberal  allowance  to 
the  guardian  of  the  eldest,  as  that  he  may  thereout  maintain  all  the  child- 
ren.— Harvey  v.  Harvey,  2  P.  Will.,  Rep.  21.  Mills  v.  Roberts,  1  Russ. 
Sr  Mylne,  555.     Tam.,  476. 

A  wealthy  legatee  having  bequeathed  pecuniary  legacies  to  three  of 
his  daughters,  to  be  paid  them  "  if  the  money  could  be  raised  out  of  his 
estate,  by  the  time  that  either  of  them  should  marry  or  come  of  age," 
without  saying  anything  about  their  maintenance  or  education  ;  it  was  held 
that  they  were  entitled,  notwithstanding  their  legacies,  to  maintenance 
and  education  out  of  the  estate. — Fitzgerald  v.  Jones,  1  Munf.,  150.  Mc- 
Dermott  v.  Hcaley,  3  Russ.,  264.  Quarles  v.  Quarles,  2  Munf.,  221. 
Kingsland  v.  Betts,  1  Edw.,  596.  Jones  v.  Jones,  2  Haywd.  Rep.,  128. 
Drayton  v.  Grimke,  1  HilVs  Ch.  Rep.,  123. 

For  the  doctrine  concerning  the  allowance  of  maintenance,  see  Wel- 
lesly  V.  Wellesly,  2  Bligh.,  JV.  S.,  135.  2  Fonbl.  Eq.,  B.  2,  pt.  2,  ch.  2. 
Ex  parte  Whitfield,  2  jitk.,  315.  Ex  parte  Thomas,  jJmbler  Rep.,  146. 
Ex  parte  Kent,  3  Bro.  Ch.  Rep.,  88.  Ex  parte  Salter,  2  Dick.  Rep.,  769. 
Ex  parte  Mountfort,  15  Ves.,  445.  Ex  parte  Myerscough,  Jac.  Sf  Walker, 
152.  Corbet  v.  Tottenham,  1  Ball  8r  Beatt.,  59.  Ex  parte  Green,  1  Jac.  Sf 
Walker,  253.  Ex  parte  Starkie,  3  Sim.  Rep.,  339.  Ex  parte  Lakine,  4 
Russ.  Rep.,  307.  Ex  parte  Molesworth,  4  Russ.  Rep.,  308.  1  Mad.  Ch. 
Pr.,  267.  Ex  parte  Whitfield,  2  jJtk.,  316.  Stephens  v.  James,  1  Mylne 
Sr  Keen,  627.  Logan  v.  Farlie,  Jacobs''  Rep.^  193.  Jackson  v.  Hankey, 
Idem,  265.  Harvey  v.  Harvey,  2  P.  Wins.,  21.  Lanoy  v.  Duke  of  Athol, 
2  Atk.,  447.  Petre  v.  Petre,  3  Atk.,  511.  Burnet  v.  Burnet,  1  Bro.  Ch. 
Rep.,  179.  Roach  v.  Garvan,  1  Ves.,  160.  Bradshaw  v.  Bradshaw,  1  Jac. 
Sf  Walker,  647.  Haysham  v.  Hay  sham,  1  Cox  Rep.,  179.  Barlow  v. 
Grant,  1  Vern.,  255.  Walker  v.  Wetherell,  6  Ves.,  474.  In  Re  England, 
1  Russ.  Sr  Mylne,  499.  Ex  parte  Swift,  1  Russ.  Sr  Mylne,  575.  2  Story's 
Eq.  Jurisp.,  580. 


ASSENT  OF  EXECUTORS. 
1.  What  is  the  rule  as  to  the  assent  of  executors  to  a  legacy  1 

The  authorities  all  agree  that  the  assent  of  the  executor  is  indispen- 
sably necessary  to  give  effect  to  a  legacy  of  chattels,  whether  it  be  gene- 
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ral  or  specific. — Co.  Lift.,  111.  Moore  v.  Barry,  1  Bailey^ s  S.  C.  Rep., 
504.      Wilson  V.  Bird,  1  Har.  £r  John.  Rep.,  140.     3  CalVs  Rep.,  220. 

The  assent  of  the  executor  may  be  inferred  either  from  expressions 
or  acts  ;  as  to  congratulate  the  legatee  on  his  legacy,  or  if  he  requests  the 
legatee  to  dispose  of  a  house  bequeathed  to  him.  No  particular  form  of 
assent  has  been  prescribed  by  law. 

The  assent  may  be  expressed  or  implied,  absolute  or  conditioned.  A 
very  slight  assent  is  held  sufficient. — 1  Vern.,  94.  4  Bac.  Jlbr.,  405. 
Johns  V.  Johns,  1  McCord's  Rep.,  136.  Green  v.  Croft,  2  H.  Blk.,  30.  Al- 
sto?i  V.  Alunford,  1  Brock.  Rep.,  211. 

As  a  general  ru  le,  where  a  legacy  is  limited  over,  the  executor's  assent 
to  the  first  taker  will  be  considered  an  assent  to  the  subsequent  taker. — 
Dunwoodie  v.  Carrington,  2  JV.  C.  Law  Rep.,  470. 


WHEN  A  SATISFACTION  OF  A  DEBT  DUE  TO  THE 
LEGATEE. 

1.  When  is  a  legacy  considered  as  a  satisfaction  for  a  debt  due  to  the 
legatee  1 

Anciently,  in  chancery,  a  legacy  equal  to,  or  exceeding  the  amount 
due  the  testator,  was  considered  as  a  satisfaction  of  the  debt. — 2  Dane's 
Abr.,  259.     Strong  v.  Williams,  12  J^Iass.  Rep.,  39 J. 

It  is  a  general  rule,  that  a  legacy  given  by  a  debtor  to  his  creditor, 
which  is  equal  to,  or  greater  than  the  debt,  shall  be  considered  as  a  satis- 
faction of  it  ;  yet  when  there  are  circumstances  in  the  case  to  repel  the 
presumption  that  such  was  the  intention  of  the  testator,  courts  have  al- 
ways eagerly  seized  upon  them  to  prevent  the  application  of  the  rule.  It 
has  never  been  applied  to  the  case  of  a  debt  existing  in  an  open  unliqui- 
dated account. —  Williant  v,  Gary,  5  Cowen  Rep.,  370.  Muhlerman's  Ex. 
v.  Gillespie,  12  Wendell,  349.  Le  Sage  v.  Conesmaker,  1  Esp.,  187.  Igon 
V  Butler,  2  Price,  34. 

The  leading  English  cases  in  which  the  legacy  has  been  held  a  sat- 
isfaction, are,  Fowler  v.  Fowler,  3  P.  Wms.,  353.  Gaynan  v.  Wood,  1  Dick, 
331.  Wathen  v.  Smith,  4  J\Iad.  Rep.,  325.  Atkinson  v.  Webb,  Prec.  in 
Chan.,  236.  JVicholls  v.  Judson,  2  Jitk.,  300.  Brown  v.  Dawson,  Prer.in 
Chan.,  240.  And  when  a  legacy  has  been  held  not  to  operate  a  satisfac- 
tion, Graham  v.  Graham,  1  Ves.  Sen.,  263.  Haynes  v.  Meco,  1  Bro.  Ch. 
Ca.,  129.  Leacock  v.  Faulkner,  Ibid,  295.  Goldsmid  v.  Goldsmid,  1 
Swan,  219.  Eastwood  v.  Vinke,  2  P.  Williams,  614.'  For  sight  v.  Grant, 
1  Yes.  Jun.,  298.     Richardson  v.  Elphinstone,  2  Ves.  Jun.,  463. 

The  doctrine  of  a  legacy  operating  as  a  payment  of  a  debt,  applies 
only  where  the  testator  is  indebted  to  the  legatee. — Clark  v.  BoE;ardus, 
12  Wendell  Rep.,  68. 
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OF  THE  REMEDY  FOR  THE  RECOVERY  OF  A  LEGACY. 

1.  What  is  the  general  rule  as  to  the  remedy  for  the  recovery  of  lega- 
cies 1 

The  remedy  of  the  legatee  is  either  in  the  ecclesiastical  courts,  or  in 
chancery.  And  at  common  h\w  no  action  lies.  —  'I'arwell  v.  Jacobs,  4  Mass. 
Jtep.,  635.  Pe  letreau  v.  Rdthbone  et  al.^  IS  Johns.  Rep.,  428.  Boone  v. 
Extrs.  of  Burant,  1  Dessau.  Rep.,  488.  Toll  v.  Hardii,  (3  Cowen,  .340. 
Livingston  v.  Jfewkirk,  '.i  Johns.  Cli.  Rep.,  319.  Dewitt  et  ux.  v.  Schoon- 
ma  er  et  al.,  2  Johns.,  243.  Decks  v.  Strut,  5  Term  Rep.,  690.  Doe  v.  Guy, 
3  East,  120. 

It  seems  to  be  well  settled  that  an  action  lies  to  recover  a  legacy  on 
lands.— 1  Chilly's  PL,  30.  Orders  v.  Orders,  2  Salk.,  415.  Ewer  v. 
James,  2  Ld.  Raym.,  936.  6  J^Iad.  Rep.,  26.  4  Muss.  Rep.,  634.  Piper 
V.  Piper,  2  JVei^  Idamp.  Rep.,  439.     C/arA;  v.  Henry,  5  jb'mra.  i?ep.,  33. 


OF  THE  PAYMENT. 

1.  When  are  legacies  payable,  as  a  general  rule  l 

As  a  general  rule,  legacies  are  payable  in  one  year,  even  though 
assets  are  not  productive,  or  the  executors  have  not  reduced  the  property 
into  possession  ;  and  there  is  no  exception  on  account  of  the  leo-atee's  not 
bein?  in  a  situation  to  receive,  or  omitting  to  demand. — Marsh  v.  Hao-ue, 
1  Edw.,  175.  * 

On  a  bequest  of  a  weekly  sum,  the  first  payment  is  payable  to  the 
legatee  at  the  end  of  a  week  from  the  testator's  death. — Byrne  v.  Hea- 
ley,  2  Moll,  94. 

Where  a  legacy  is  left  in  trust,  and  the  trustee  refuses  to  act,  the 
executor  is  not  bound  to  pay  the  legacy  until  a  new  trustee  is  appointed 
by  the  court. — Johnson  v.  Mitchell,  1  Rand.  Rep.,  209. 

There  is  nothing  to  prevent  executors  from  paying  legacies  if  they 
choose,  within  the  year  after  the  death  of  the  testator. — Angerstein  v. 
Martin,  Tur.  Sf  Russ.,  241. 

An  annual  sum  given  for  maintenance,  takes  effect  from  the  death  of 
the  testator. — Rebecca  Owing's  case,  1  Bland.,  296. 

2.  What  is  the  rule  as  to  the  fund  out  of  which  legacies  are  to  be 
paid  1 

The  personal  estate  is  the  proper  fund  out  of  which  to  pay  debts  and  / 
legacies,  and  is  to  be  first  applied. — Lupton  v.  Lupton,  2  Johns.  Ch.  Rep...  / 
623.  • 

The  appointment  of  a  particular  fund  for  the  payment  of  pecuniary 
legacies,  does  not  necessarily  restrict  the  payment  out  of  that  fund  only,. 
or  make  the  legacies  depend  on  its  sufficiency. — Mayrant  v.  Davis,  % 
Dessa^u.  Rep.,  202. 
18 
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To  make  pecuniary  legacies  a  charge  upon  real  estate,  as  against 
the  residuary  devisee,  a  clear  intention  must  be  manifest  Irom  the  will, 
that  such  devisee  shall  take  subject  to  the  legacies.  Gridleij  v.  Andrews, 
8  Conn.  Rep.,  1.     Downmnn  v.  Rust,  G  Rand.,  587. 

A  testator  directs  his  debts  to  be  paid  out  of  his  personal  estate  ; 
charges  his  real  estate  with  the  maintenance  of  his  wife  ;  gives  JCIOOO  to 
ati  only  daughter,  and  after  giving  other  pecuniary  legacies,  he  gives  the 
remainder  of  his  estate  to  his  three  sisters.  'I'he  personal  estate  is  ex- 
hausted in  the  payment  of  debts.  The  legacy  of  JCIOOO  to  the  daughter 
is  a  charge  upon  the  land.  Givins  v.  Givinx''  Exrs,  1  Murp.,  f92. 
Thomas  V  Montgomery,  2  Sim.,  348.      1  Russ.  Sr  My/ne,  729. 

Where  land  is  devised  subject  to  the  payment  of  legacies,  and  the 
devisee  dies  before  payment,  the  legatees  have  a  specific  lien  upon  the 
income  of  the  land  after  his  death,  as  well  as  upon  the  land  itself,  and 
their  legacies  must  be  paid  out  of  the  same  in  preference  to  the  creditors 
and  legatees  of  the  devisee.  Halleit  v.  Halhtt,  2  I'aig",  \o.  Henderson 
V.  Laurens,  1  Dessau.  Rep.,  170.  Freeman  v.  Simpson,  6  Sim.,  75. 
Gordon  v.  Lord  Reay,  5  Idem,  274.  Grigby  v.  Powell,  Idem,  290.  Fa- 
ley  V.  Parry,  2  Mylne  Sf  Keen,  130. 

3.  What  is  the  rule  where  a  bequest  is  in  lieu  of  dower  1 

A  bequest  in  lieu  of  dower,  and  acceptance  of  the  same,  amounts  to 

a  matter  of  contract  and  purchase  ;  and  the  wife  is  to  be  paid  the  bequest 

1^     in  preference    to  other  legacies,    and    without  abatement. — henhart  v, 

I        Brown,  1  Edward'' s  Rep.,  411.      Walker  v.  Parker,  13  Peters'  S.   C.  R''p., 

166.     Grigby  v.  Powell,  6  Sim.,  290.     Faley  v.  Parry,  2  Mylne  <§•  Keen, 

138. 


OF  SECURITY. 
1.  What  is  the  rule  as  to  security  1 

That  an  executor  cannot  be  compelled  to  pay  a  legacy,,  until  bond 
and  security  is  given  by  the  legatee  to  refund  his  due  proportion  of  such 
debts  as  may  thereafter  appear  against  the  estate  of  the  testator. — Stowels 
Extrs.  V.  Woodson,  2  Munf.,  303.  Clay  v.  William,  Idem,  105.  Roots 
V.  Webb,  4  Idem,  11.     McRae's  Ex.  v.  hrook,  6  Idem,  J  57. 

A  legatee  may  compel  the  executor  to  bring  money,  in  his  hands, 
into  court,  or  to  give  security,  when  the  legacy  is  payable  at  a  future  day. 
— Lupton  V.  Lupton,  2  Johns.  Ch.  Rep.,  623. 

A  legatee  in  remainder,  after  an  estate  for  life,  may  call  on  the  lega- 
tee for  life,  for  an  inventory  of  the  property  devised  to  be  filed. —  Wescott 
V.  Cady,  5  Johns.  Ch.  Rep.^  349. 

VVhere  land  is  devised,  charged  with  the  payment  of  a  legacy,  and 
the  devisee  accepts  of  the  devise,  he  is  personally  and  absolutely  liable 
for  the  legacy,  and  cannot  require  from  the  legatee  before  payment,  a  se- 
«urity  to  refund,  in  case  of  deficiency  of  assets  to  pay  debts.^ — GUn  v,- 
Fisher,  6  Johns.  Ch.  Rep.,  33. 
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ADEMPTION  OF  LEGACIES. 

1.  What  is  the  rule  as  to  the  ademption  of  legacies,  by  the  advance- 
ment of  portions  % 

The  rule  is  that  legacies  shall  be  adeemed,  by  the  advancement  of 
portions  in  the  testator  s  lifetime,  unless  tlie  terms  or  circumstances  of  the 
legacy  negative  this  implication.  For  it  shall  not  be  intended  that  the 
parent  means  to  give  any  child  a  double  portion.  The  cases  on  this  sub- 
ject are  very  numerous,  and  are  each  governed  by  its  own  circumstances, 
or  so  much  so  as  to  render  it  impossible  to  present  an  intelligible  digest 
of  them,  within  the  compass  and  design  of  this  work.  I  will,  therefore,  do 
no  more  than  refer  to  some  of  the  leading  cases  in  the  older  books,  and 
make  a  few  extracts  from  the  more  modern  decisions.  Tiie  principal 
cases  on  this  point,  are  Jenki?is  v.  Powell,  2  Vern.^  115.  Thomas  v.  Key- 
nish,  '2  Vern.,  3 — 8.  Brown  v.  Dawson,  Idem,  498.  Wilcox  v.  IVilcox,  2 
Vern.,  538.  Phmney  v.  Phinney,  2  Vem.^  638.  Orm  v.  Smith,  2  Ver?i., 
681.  1  Eq.  Ca.  Jlbr.,  302.  Ford  v.  Flemming,  1  Eg.  Ca.  ^?Ar.,  302. 
Moor,  789.  Ld.  Raym.,  335.  Swi?iburne,  pi.  7,  sec.  20  Went.,  64.. 
Earl  of  Thomand  v.  the  Earl  of  Suffolk,  1  Will.  Rep.,  461.  Saville  v. 
Blackett,  1  Will.  Rep.,  111.  Crockat  v.  Crockat,  2  Will.  Rep.,  164.  Sir 
Abrm.  Rider  v.  Sir  Charles  Wager  et  al.,  2  Will.  Rep.,  328.  Ashton  v. 
Ashton,  3  Will.  Rep.,  384.  Partridge  v.  Partridge,  Cas.  Temp.  Talbot,  226. 
Atkinson  v.  Atkinson,  1  Ves.  262.  Graham  v.  Graham,  Ibid,  263.  Bar- 
ret V.  Beckford,  Ibid,  520.  Blois  v.  Bio  is,  2  Ventr.,  347.  Ward  v. 
Lant,  Finch  Prec.  in  Ch.,  183.  Hartop  v.  Whitmore,  1  Bro.  Ch.  Ca.,  306. 
Bromby  v.  Jeffries,  1  Bro.  Ch.  Ca.,  138.  Copeley  v.  Copeley,  1  P.  Wills., 
147,  Lechmere  v.  the  Earl  of  Carlisle,  3  P.  Wills.,  211.  Graves  v.  Boyle, 
1  Aik.,  5j9.  Biggleston  v.  Grubb,  2  Atk.,  48.  Rosewell  v.  Bennet,  3  Atk., 
77.  Clark  v.  Sewell,  3  Atk.,  98.  Lee  v.  Cox  et  al..  Ibid,  419.  Upton 
V.  Price,  Cas.  Temp.  Talbot,  71.  Watson  v.  Me  £'ar/  of  Lin  oln.  Ambler., 
325.  Richman  v.  Morgan,  1  Bro.  C/^.  Cas..  63,  an^i  2  i?/o.  CA.  Cos.,  394. 
Moulson  v.  Moulso7i,  1  5rr».  CA.  C«5.,  82.  Warre?i  v.  Warren,  lb.,  305. 
Ackerworth  v.  Ackerworth,  lb.,  307.  Finch  v.  Finch,  4  i?ro.  C/i.  Ca5.,  38. 
Hinchliffe  v.  Hinchlffe,  3  Fes.  Jwti.,  516.  Sparkes  v.  Cater,  lb.,  530 
Tolson  v.  Collins,  4  Fe5.,  491.  Lea/ce  v.  Leake,  10  Fes.,  489.  Onslow  v 
Mitchell,  18  Fes.,  490.     2  i^oper  o/i  Leg.,  95—104. 

Mr.  Justice  Story,  2  Comm.  on  Equity  Jurisp.,  p.  370,  sec.  1111,  very 
clearly  states  the  doctrine  drawn  from  the  modern  authorities,  (which  does 
not  materially  vary  from  the  older  cases  above  cited),  as  follows  :  "  Where 
a  parent,  or  other  person  in  loco  parentis,  bequeaths  a  legacy  to  a  child,  or 
grandchild,  and  afterwards  in  his  lifetime  gives  a  portion  or  makes  a 
provision,  for  the  same  child  or  grandchild,  without  expressing  it  to  be  in 
lieu  of  the  legacy.  In  such  case,  if  the  portion  received,  or  the  provision 
so  made,  on  marriage  or  otherwise,  be  equal  or  exceed  the  amount  of  the 
legacy,  if  it  be  certain  and  not  merely  contingent,  or  if  no  other  distinct 
object  be  pointed  out,  and  if  it  be  ej us dem generis,  then  it  will  be  deemed 
a  satisfaction  of  the  legacy  ;  or,  as  it  is  more  properly  expressed,  it  will  be 
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an  ademption  of  the  legacy.  If  the  portion  be  less  than  the  amount  of  the 
legacy,  it  will  at  all  events  be  deemed  a  satisfaction  pro  tanto  ;  and  if 
the  did'erence  between  the  amounts  be  slight,  it  miiy  be  deemed  a  com- 
plete satisfaction  or  ademption.  But  if  the  difl'erence  be  large  and  impor- 
tant, then  the  presumption  of  an  intention  of  a  substitution  of  the  portion 
for  the  legacy  will  not  be  allowed  to  prevail. —  1  Roper  on  Leg.,  by  While, 
ch.  6,  p.  v324<.  Ex  parte  Py.,  18  Ves.,  340.  Powys  v.  Mnn^fidd,  6  Sim., 
238.  Weal  V.  Rice,  2  Russ.  4  Mylne,15\.  Jones  \.  Mi  gov.,  1  Young 
Si'  Coll.,  4-03.  Wharton  v.  the  Earl  of  Durham,  3  Mylne  4'  A'-  en,  4-79. 
In  which  case  Lord  Brougham  said  :  "A  difference  of  amount  has  never 
been  held  sufficient  proof  of  accumulation  ;  and  it  has  been  distinctly 
held,  that  the  circumstance  of  the  same  being  payable  at  different  times, 
and  other  differences,  so  they  be  slioht,  will  not  countervail  the  general 
presumption  of  an  intention  to  adeem.  But  no  case  has  gone  so  far  as  to 
show,  that  a  difference,  such  as  the  one  in  this  case,  will  have  no  efl'ect 
upon  the  application  of  the  principle;  a  difference  no  less  than  this,  that 
the  one  portion  would  have  gone  to  the  issue  of  any  marriage  contracted 
by  the  child,  while  the  other  was  confined  to  the  issue  of  a  single  bed." 
See  Code,  Lib.  6,  tit.  37.  6,  1 1  ;  2  Domat,  B.  4,  tit.  \,sec.  11,  art.  11, 
12,  13,  U,  22  :  Pothier  ad  Pand.,  lib.  3+,  tit.  4:,  no.  8—9  ;  Insi.,  lib.  2,  tit. 
20,  sec.  12,  for  the  civil  law  upon  this  subject. 


OF  THE  RESIDUUM. 
1.  What  is  the  effect  of  a  residuary  clause  on  personalty  1 

As  to  personal  property,  a  residuary  clause  not  only  carries  all  not 
disposed  of,  but  everything  which  in  the  event  turns  out  not  to  be  dispos- 
ed of,  or  whatever  is  not  legally  disposed  of,  so  as  to  pass  to  the  person 
intended  as  the  object  of  the  testator's  bounty.  It  is  otherwise  as  to  real 
estate. — James  v.  James,  4t  Paige,  J  If).  Gore  v.  Stevens,  1  Dana,  206. 
Taylor  v.  Lucas,  4  Hawk.,  215. 

Where  there  is  a  residuary  clause  in  a  will,  if  a  specific  legacy  is 
revoked,  or  becomes  lapsed,  it  falls  into  the  residue,  to  be  disposed  of  un- 
der the  general  clause  ;  but  if  the  residue  is  given  to  several  in  common, 
and  one  of  them  dies  or  his  legacy  is  revoked,  his  share  will  go  to  the  next 
of  kin,  and  not  to  the  other  residuary  ]es:\tees.  —  J'loyd  v.  Baker,  1  Dana 
Rep.,  480.     Frazicr  v.  Frazier,  2  Leigh.,' 6i2. 

A  residuary  devise  which  contains  an  enumeration  of  certain  articles 
of  personal  property,  nnd  adds  "  all  ihe  estate  not  before  devised,  includ- 
ing my  nig  and  saddle-horse,"  is  not  a  general  residuary  devise,  but  shall 
be  construed  to  mean  only  property  of  the  same  kind  as  the  articles  enu- 
merated.— Minor  V.  Dabney,  3  Rand.,  191. 

Every  testator  is  presumed  not  to  intend  to  die  intestate,  astoany  part 
pf  his  estate.  Therefore,  a  residuary  clause,  unless  expressly  restrained, 
plways  passes  whatever  is  not  otherwise  disposed  of — Reeves  v.  Reeves, 
fiev.   Eq.   Rep.,  38(3.     Ommanney  v.  Butcher,  Tur.   Sf  Russ.,  260.     Legge 
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V,  ^sgill,  Ibid,  2G5.  Hnrris  v.  Lloyd,  Tur.  Sf  Russ-,  314.  Turner  v. 
J\lilh,  i  Russ.,  86.  Bowsher  v.  Walkins,  1  /^Mv.v.  ^  MyJne,  '111.  JllphhU 
V.  Parke,  1  Sm.,  275.  Hayne.s  v.  Liulejtar,  1  Sm.  (S'  &'m.,  -l-yG.  Tri2)pe 
V.  Frazier,  4-  //ar.  <S'  Johns.,  446. 

2.  What  is  the  general  rule  as  to  a  lapsed  legacy! 

That  a  lapsed  legacy  of  chattels  passes  under  the  general  residuary 
bequest  ;  but  the  rule  does  not  apply  where  the  residuary  bequest  is  of  a 
particular  fund  or  description  of  property,  or  other  certain  residuum. — 
Sinkhr  v.  Sinkler,  2  Dessau.  R>'p.,  13S.  Sutton  v.  S/iarp,  1  Russ.,  146, 
Flemming  v.  Burrows,  Ibid,  276. 

A  testator  gave  jElOOOto  his  natural  son,  and  if  he  died  t  efore  twen- 
ty-one, then  that  sum  and  the  residue  to  go  to  the  testator's  family  ;  and 
he  gave  the  residue  to  his  natural  son,  to  be  applied  as  directed  ;  the  son 
died  under  twenty-one.  Held,  the  £1000  was  part  of  the  residue  and 
did  not  pass  to  the  testator's  next  of  kin  as  a  legacy. — Bruskur  v.  Dor,  4 
Sim.,  21. 

The  interest  of  a  legacy  not  expressly  disposed  of  by  the  will  till  the 
persons  come  into  existence  who  are  to  take  the  capital,  falls  in  the  resi- 
due.— Tur.  Sf  Russ.,  314.     Farmer  v.  Mills,  4  Russ.,  86. 


LEGITIMACY. 

1.  What  is  the  rule  as  to  the  legitimacy  of  the  children  of  a  married 
woman  ? 

The  presumption  of  law  is,  that  all  children  born  during  marriage  are 
legitimate. — Tate  v.  T  nne,  1  J\''.  S.  .Mar.  Lou.  Rep.,  548. 

The  birth  of  a  child  during  lawful  marriage  \s  prima  facie  evidence 
of  its  legitimacy.  The  general  principle  deduced  from  the  authorities 
appears  to  be  this,  that  where  there  are  circumstances  which  show  an  im- 
possibility that  the  husband  could  be  the  father,  whether  arising  from  his 
being  under  age  of  puberty,  or  from  his  laboring  under  disability  occa- 
sioned by  natural  infirmity,  or  from  the  leno-th  of  time  elapsed  since  his 
death,  or  from  his  continued  absence,  the  presumption  is  at  an  end. — 
Kino;  V.  Luffc,  8  East  Rep.,  193.     Goodrigkt  v.  Saul,  4    Term    Rep.,    356. 

1  Phil,  on  Ev.,  117. 

The  presumption  of  law  is  in  favor  of  legitimacy  of  a  child  born  in 
wedloclc,  but  this  presumption  may  be  rebutted  by  other  testimony.  It  is 
true,  that  a  mere  probability  of  non-access  by  thf'  husband,  is  not  sufficient 
to  repel  the  presumption  ;  but  it  is  not  necessary  for  the  party  objecting 
to  the  legitimacy,  to  prove  that  non-access  was  impossible.  If  the  evidence 
places  the  non-access  in  a  reasonable  doubt,  it  is  sufficient  to  repel  the 
presumption  of  a  legitimacy. — Sfegall  et  al.  v.  StegalTs  Jldm.,  2  Brock. 
Rep.,  256.     .Johmon  v.  Johnsnn,  1  Dessnu.  Rep.,  595.     Bury    v.  Phillpot, 

2  Mylne  Sc  Keen,  349.     Stones  v.  K'iling,  3  Hen.  <S-  Munf.,  228. 

Where  sexual  intercourse  is  either  proved  or  presumed,  the  husband 
must  be  deemed  to  be  the  father  of  the  child,  unless  it  was  either  physi- 
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cally  or  naturally  impossible  that  such  intercourse  shall  have  produced 
such  child  ;  and  altliouoh  adultery  with  other  persons  is  established,  at 
or  about  the  commencement  of  gestation,  yet  if  access  by  the  luisband 
has  taken  place,  so  that  by  the  laws  of  nature  he  may  be  the  father  of  the 
child,  it  must  be  presumed  to  be  his,  and  not  the  child  of  the  adulterer. — 
Cross  V.  Crofis,  3  Poiire's  Rep.,  139.  Head  v.  Head,  1  Sim.  4'  Slu-, 
150.     Tur.  S,-  Rvss.,  L38. 

Ill  a  suit  commenced  in  chancery,  by  the  husband,  for  a  divorce  upon 
the  ground  of  adultery,  the  court  has  power  to  decide  upon  the  legitimacy 
of  the  children  begotten  and  born  after  the  commission  of  the  adultery 
charged  in  the  bill. — CroM  v.  Cross,  3  Paige,  139 

The  child  of  a  second  marriage,  the  first  wife  living,  is  illegitimate, 
and  not  its  father's  heir. — Roberts^  Heirs  v.  ElliotCs  Heirs,  3  Monroe's 
Rep.,  398. 

2.  What  is  the  rule  in  case  of  voluntary  separation  of  the  husband  and 
wife  \ 

Access  is  always  presumed,  unless  cohabitation  u'as  physically  im- 
possible.—  Tate  V.  Penne,  7  Mortens''  JS".  S.  Lou.  Rep.,  ^iH 

A  child  born  immediately  after  marriage  is  deemed  to  be  legitimate. 
—2  Black.  Com.,  454-. 


LIBEL. 

1.  What  is  a  libell 

It  is  a  censorious  or  ridiculous  writing,  picture,  or  sign,  made  with  a 
mischievous  and  malicious  intent,  towards  government,  magistrates,  or  in- 
dividuals.— People  v.  Crosirell,  3  .Johns.  Cas.,  354<.  Sharp  v.  The  Com- 
monwealth, 1  Binn.  R^p.,^\l.  Steele  v.  Southuick,  9  Johns.  Rep.,  214'. 
The  State  v.  Farley,  4  JPCord's  Rep.,  321.  1  Hawk.  P.  C,  cap.  73,  sec. 
1.  4  Black.  Com.,  150.  Holt  on  Libels,  73.  Hilhouse  v.  Dunning,  6 
Conn.  Rep.,  39.     The  Stale  v.  Avery,  7  Conn.   Rep.,  268. 

OF  WHAT  AMOUNTS  TO  A  LIBEL. 

1.   What  is  the  general  rule  as  to  what  amounts  to  a  libel  \ 

It  may  be  laid  down  as  law,  in  all  cases,  that  the  allegation  of  an  act, 
which  the  law  recognizes  and  punishes  as  a  crime,  is  libellous. — Holt  on 
Libels,  1>8.  Rex\.  Wilkes,  2  Wills.  Rep.,  151.  The  Slate  v.  Avery,  7 
Conn.  Rep.,26H. 

Any  malicious  printed  scandal,  which  tends  to  expose  a  man  to  ridi- 
cule, contempt,  hatred,  or  degradation,  is  a  libel. — JWCorcle  v.  Binns,  5 
Binn.  Rep.,  349.  Sout/iwirk  v.  Stevens,  lO  Johns.  Rep.,  243.  Steele  v. 
Soutkwick,  9  Johns.  Rep.,  214.  In  the  last  case  the  court  held  the  follow- 
ing facts  to  be  a  libel.     The  plaintifTwas  a  witness  in  a  cause    in  which 
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the  defendant  was  plaintiff,  and  one  Croswell  defendant.  Subsequently, 
the  defendant  published  the  following  of  and  concerning  the  plaintiff: 
"Our  army  swore  terribly  in  Flanders,  said  Uncle  Toby;  and  if  Toby 
was  here  iiow,  he  might  say  the  same  of  some  modern  swearers.  The 
man  at  the  sign  of  the  Bible  is  no  slouch  at  swearing  to  an  old  story." 
The  plaintiff  was  a  bookseller,  and  kept  for  a  sign,  a  book  lettered  Bible. 

To  publish  of  a  member  of  Congress  that  he  is  a  fawning  sycophant 
and  misrepresentative  in  Congress,  and  a  grovelling  office-seeker,  he  has 
abandoned  his  post  in  Congress  in  pursuit  of  oflice,  is  libellous.— TAo/was 
V.  Croswdli  7  Johns.  Rep.^  26-i. 

To  publish  of  a  counsellor  at  law,  that  he  had  voluntarily  offered  him- 
self as  an  evidence  against  his  client,  in  order  to  divulge  secrets  intrusted 
to  him  by  his  client,  as  counsellor,  is  libellous. — Briggs  v.  Benniston,  3 
Juhns.  CaS;  198. 

To  print  of  a  person  that  he  is  a  swindler,  is  a  libel. — Anson  v.  Stuart, 

1  Durn.  ^  East.,  748.  ike.  King  v.  Watsun  et  aL,  3  Du-rn.  Sr  East.  200, 
and  the  followiiig  cases  go  to  show  what  facts  amount  to  a  libel. — Austin 
V.  Culp'ppei-,  -1  Shower,  314.  Warner  v.  Elizor,  1  Ke').,  293.  VVordswhen 
reduced  to  writing  may  be  defamatory  which  would  not  be  so  if  merely 
spoken. —'Aor/e^  v.  Lord  Kerry,  4  Taunf.,  355. 

As  to  say  a  man  is  dishonest,  is  not  actionable,  but  when  published 
they  become  so. — Rex  v.  Smith,  SkiJi.,  124.  Bradley  v.  Meltyn,  Selw.^ 
JV.  P.,  1812.     SaviU  v.  Jardin,-2  Hen.  Black.,  531.  .-, 

To  publish  of  a  man  that  he  is  a  villain,  is  libellous. — 1  Bos.  Sr  Pull.f 
331,  or  that  he  has  the  itch.  — t^illers  v.  Mouslei,  2  Wills.,  403.  Tuam 
V.  Robson,  5  Bing.,  17.     Churchill  v.  Hunt,  1  Chit.,  48'J.     King  v.  Lake^ 

2  Vent.  Godson  v.  Home,  1  Bos.  Sf  Pull.,  7.  Stuart  v.  Lovdl,  2  Starkie 
Rep.,  93.  Soane  v.  Knight,  I  M.  Sf  M.,  74.  Carr  v.  Wood,  1  Comp.^ 
355. 


OF  PUBLICATION. 

1.  What  will  amount  to  a  publication  of  a  libel] 

The  mere  parting  with  the  libel  with  such  an  intent,  whereby  a  de- 
fendant loses  all  power  of  future  control  over  it,  is  uttering,  which  seems- 
to  be  the  meaning  of  the  word  publishing,  without  any  actual  communicat-" 
ing  of  the  paper. — Rex  v.  Burdett,  4  Bam.  Sf  Aid.,  135.  Rex  v.  Almon^ 
5  Burr,  2686. 

A  libel  was  published  in  a  newspaper  which  was  printed  in  another 
state,  but  which  was  usually  circulated  in  a  county  in  Massachusetts,  and 
the  number  containing  the  libel  was  actually  received  in  and  circulated  in 
such  county.  Held  a  sufficient  publication  of  the  libel. — Commonwealth 
V.  Blanding,  3  Pick.,  304. 

When  an  anonymous  letter  was  sent  through  the  post-office  to  a  per- 
son out  of  the  jurisdiction,  proof  that  it  was  there  deposited  and  duly  des- 
patched, and  the  production  of  it  by  the  plaintiff,  are  sufficient  proof  of  pub- 
lication, without  the  oath  of  the  person  to  whom  it  was  addressed. — Cal' 
Ian  V.  Gay  lord,  3  Watts,  321. 
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Sending  a  sealed  letter  is  no  publication  upon  which  to  ground  art 
action,  but  an  indictment  will  lie. — Lyle  v.  Clusson,  1  Cui/ies^  Jicp-,  oHl. 
Swindle  v.  The  Sta/c,  2  Yerger''s  Rep.  5bl.  Rex  v.  Burden^  4  Bar.  <S' 
Md..  95. 


OF  JUSTIFICATION. 

1.   What  is  the  general  rule  as  to  the  justification   for  publishing  <t 
libel  i 

That  the  defendant,  on  an  indictment  for  libel,  cannot  justify  himself 
for  publishing  the  libel,  merely  by  proving  the  trutli  of  it,  yet  he  may  re- 
pel the  criiuuial  vharge  by  proving  that  the  publication  was  for  justifiable 
ends,  and  not  malicious;  and  if  tlie  purpose  be  justifiable,  the  defendant 
may  give  in  evidence  the  truth  of  the  words,  when  such  evidence  wili 
tend  to  negative  the  malicious  intent  to  defame  —  the  Commonwealth  v. 
Chase,  4<  Mass  Rep.,  lo3.  Ibid.  v.  Blondi?ig,  3  Pick.,  SO^.  King  v.  Bur- 
dett,  4  Bar.  Sf  Aid.  Rep.,  95.  The  People  v.  Croswell,  3  Johns.  Cax.,  337. 
The  State  v.  Lekre,  2  S.  C.  Const.  Rep.,  809.  Remington  v-  Congdo?i,  2 
Pick.,  311.  Romat)?ie  v.  Duane,  3  Wash.  C.  C.  Rep.,  246.  Binns  v. 
JWCorcle,  2  Browne  Rep.,  90.  Root  v.  King,  7  Cowen's  Rep.,  613.  Levi 
V.  Jlylne,  \^5.  5  Bar.  fy  Aid.  R  p.,  642.  Woodward  v.  Lurdncr,  6  Car. 
Sf  Payne  s  Rep.,  458. 

The  constitutions  of  several  states  have  made  special  provision  in  fa- 
vor of  giving  the  truth  of  the  matter  in  evidence,  in  public  prosecutions 
for  libels.  In  the  coiistitutiuns  of  Pennsylvania,  Delaware,  Tennessee, 
Kentucky,  Ohio,  Indiana  and  Illinois,  it  is  declared,  that  in  prosecutions 
for  libels  on  men  in  respect  to  their  official  conduct,  the  truth  may  be 
given  in  evidence,  when  the  matter  published  was  proper  for  public  in- 
formation. In  the  constitutions  of  Mississippi  and  Missouri,  the  extension 
of  the  right  to  give  the  truth  in  evidence  is  more  at  large,  and  applies  to  all 
prosecutions  or  indictments  for  libels,  without  any  qualifications  annexed 
in  restraint  of  the  privilege  ;  and  an  act  of  the  legislature  of  New  Jersey 
in  1799,  allowed  the  same  unrestricted  privilege. — 2  Kent's  Corn.,  21). 

A  charge  of  misconduct  of  a  special  Uind,.'is  not  justified  by  proving 
the  plaintifTguilty  of  misconduct  of  a  similar  character. 

The  defendant's  justification  must  be  as  broad  as  the  charge,  and  the 
proof  of  the  truth  oi'  one  out  of  many  charges  will  not  amount  to  a  justifi- 
cation, though  it  mjy  go  in  mitigation. — Skinner  v.  Powers,  1  Wendell's 
Rep.,  4:01.     Sione  v.  Cqnvtrse,  4  Conn.  Rep.,  17. 


OF   THE    DECLARATION  AND  PLEADINGS. 

1.  What  is  it  neces  ary  to  state  in  the  declaration,  in  an  action  for 
libel  \ 

According  to  the  usual  form  in  this  action,  after  the  prefatory  aver- 
meats  which  the  circumstaiices  of  the  case  may  reader  necessary  as  in- 
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OF  THE  REMEDY  FOR  THE  RECOVERY  OF  A  LEGACY. 

1.  What  is  the  general  rule  as  to  the  remedy  for  the  recovery  of  lega- 
cies 1 

The  remedy  of  the  legatee  is  either  in  the  ecclesiastical  courts,  or  in 
chancery.  And  at  common  law  no  action  lies. —  Tarwell  v.  Jacobs,  4  Mass. 
Rep.,  635.  Pe/etreau  v.  Rnihl/one  et  nl.,  IS  Johns.  Rep.,  42S.  Boone  v. 
Extrs.  of  Dwcmt,  1  Dessmi.  Ren.,  488.  Toll  v  Hardi,  (j  Coiven,  340. 
Livingst07i  v.  J\"ewkirk,  3  Johns.  (!h.  Rep.,  319.  Dewilt  et  ux.  v.  Schoon- 
ma' er  et  al.,  2  Johns.,  243.  Decks  v.  Strut,  5  Term  Rep.,  690.  Doe  v.  Guy, 
3  East,  120. 

It  seems  to  be  well  settled  that  an  action  lies  to  recover  a  ]ec:acy  on 
lands.— 1  Chi/'ifs  PL,  30.  Orders  v.  Orders,  2  Salk.,  415.  Ewer  v. 
James,  2  Ld.  Raym.,  936.  6  Mad.  Rep.,  26.  4  Muss.  Rep.,  634.  Pz>er 
V.  Piper,  2  JVeuj  Hamp.  Rep.,  439.     C/arA;  v.  Henry,  5  ijm;^.  iJep,,  33. 

OF  THE  PAYMENT. 
1.  When  are  legacies  payable,  as  a  general  rule  % 

As  a  general  rule,  legacies  are  payable  in  one  year,  even  though 
assets  are  not  productive,  or  the  executors  have  not  reduced  the  property 
into  possession  ;  and  there  is  no  exception  on  account  of  the  legatee's  not 
beinor  jn  a  situation  to  receive,  or  omitting  to  demand. — Marsh  v.  Hague, 
1  Ediv.,  175. 

On  a  bequest  of  a  weekly  sum,  the  first  payment  is  payable  to  the 
legatee  at  the  end  of  a  week  from  the  testator's  death. — Byrne  v.  Hea^ 
ley,  2  Moll.,  94. 

Where  a  legacy  is  left  in  trust,  and  the  trustee  refuses  to  act,  the 
executor  is  not  bound  to  pay  the  legacy  until  a  nev/  trustee  is  appointed 
by  the  court. — Johnson  v.  Mitchell,  1  Rand.  Rep.,  209. 

There  is  nothing  to  prevent  executors  from  paying  legacies  if  they 
choose,  within  the  year  after  the  death  of  the  testator. — Angerslein  v. 
Martin,  Tur.  ^'  Russ.,  241. 

An  annual  sum  given  for  maintenance,  takes  eflect  from  the  death  of 
the  testator. — Rebecca  Owing''s  case,  1  Bland.,  296. 

2.  What  is  the  rule  as  to  the  fund  out  of  v;hich  legacies  are  to  be 
paid  \ 

The  personal  estate  is  the  proper  fund  out  of  which  to  pay  debts  and 
legacies,  and  is  to  be  first  applied. — Lupton  v.  Lupton,  2  Johns.  Ch.  Rep.., 
623. 

The  appointment  of  a  particular  fund  for  the  payment  of  pecuniary 
legacies,  does  not  necessarily  restrict  the  payment  out  of  that  fund  only,, 
or  make  the  legacies  depend  on  its  sufficiency. — Mayrant  v.  Davis,   i 
Dessau.  Rep.,  202. 
13 
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To  make  pecuniary  legacies  a  charge  upon  real  estate,  as  against 
the  residuary  devisee,  a  clear  intention  must  be  manifest  from  the  will, 
that  such  devisee  shall  take  subject  to  the  legacies.  Gridlcy  v.  Jlndrews, 
8  Conn.  Rep.,  1.     Downynan  v.  Rust.,  G  Rand..,  587, 

A  testator  directs  bis  debts  to  be  paid  out  of  his  personal  estate  ; 
charges  his  real  estate  with  the  maintenance  of  his  wife  ;  gives  JEIOOO  to 
an  only  daughter,  and  after  giving  other  pecuniary  legacies,  he  gives  the 
remainder  of  his  estate  to  his  three  sisters.  The  personal  estate  is  ex- 
hausted in  the  payment  of  debts.  The  legacy  of  JEIOOO  to  the  daughter 
is  a  charge  upon  the  land.  Givins  v.  Givins^  Exrs,  1  Murp.,  192. 
ThoTU'is  V  Montgomery,  1  Sim.,  S-JS.      1  Ri'SS.  Sr  My/ne,  729. 

Where  land  is  devised  subject  to  the  payment  of  legacies,  and  the 
devisee  dies  before  payment,  the  legatees  have  a  specific  lien  upon  the 
income  of  the  land  after  his  death,  as  well  as  upon  the  land  itself,  and 
their  legacies  must  be  paid  out  of  the  same  in  preference  to  the  creditors 
and  legatees  of  the  devisee.  Hdlett  v.  Hallett,  2  Va/ig,  15,  Henderson 
V.  Laurens,  1  Desffov.  Rep.,  170.  Freeman  v.  Simpson,  6  Sim.,  75. 
Gordon  v.  Lord  Reay,  5  Idem,  27'i.  Grigby  v.  Powell,  Idem,  290.  Fa- 
ley  v.  Parry,  2  Mylne  8>  Keen,  130. 

3.  What  is  the  rule  where  a  bequest  is  in  lieu  of  dower  1 

A  bequest  in  lieu  of  dower,  and  acceptance  of  the  same,  amounts  to 
a  matter  of  contract  and  purchase  ;  and  the. wife  is  to  be  paid  the  bequest 
in  preference  to  other  legacies,  and  without  abatement. — henhart  v. 
Brown,  1  Edward's  Rep.,  411.  Walker  \.  Parker,  13  Peters'  S.  C.  Rpp., 
166.  Grigby  v.  Powell,  6  Sim..,  290.  Faley  v.  Parry,  2  Mylne  ^/  Keen, 
138. 


OF  SECURITY. 
1.  What  is  the  rule  as  to  security  1 

That  an  executor  cannot  be  compelled  to  pay  a  legacy,  until  bond 
and  security  is  given  by  the  legatee  to  refund  his  due  proportion  of  such 
debts  as  may  thereafter  appear  against  the  estate  of  the  testator. — Stowel's 
Extrs.  V.  Woodson,  2  Munf.,  303.  Clay  v.  William,  Idem,  105.  Roots 
V.  Webb,  4  Idem,  77.     McRae's  Ex.  v.  Brook,  6  Idem,  157. 

A  legatee  may  compel  the  executor  to  bring  money,  in  his  hands, 
into  court,  or  to  give  security,  when  the  legacy  is  payable  at  a  future  day. 
— Lupton  V.  Lupton,  2  Johns.  Ch.  Rep.,  623. 

A  legatee  in  remainder,  after  an  estate  for  life,  may  call  on  the  lega- 
tee for  lite,  for  an  inventory  of  the  property  devised  to  be  filed. —  Wescott 
V.  Cady,  5  Johns.  Ch.  Rep..,  349. 

Where  land  is  devised,  charged  with  the  payment  of  a  legacy,  and 
the  devisee  accepts  of  the  devise,  he  is  personally  and  absolutely  liable 
for  the  legacy,  and  cannot  require  from  the  legatee  before  payment,  a  se- 
curity to  refund,  in  case  of  deficiency  of  assets  to  pay  debts. — Gltn  v^ 
Fisher,  6  Johns.  Ch.  Rep.,  33. 
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ADEMPTION  OF  LEGACIES. 

1.  What  is  the  rule  as  to  the  ademption  of  legacies,  by  the  advance- 
ment of  portions  1 

The  rule  is  that  legacies  shall  be  adeemed,  by  the  advancement  of 
portions  in  the  testator  s  lifetime,  unless  the  terms  or  circumstances  of  the 
legacy  negative  this  implication.  For  it  shall  not  be  intended  that  the 
parent  means  to  give  any  child  a  double  portion.  The  cases  on  this  sub- 
ject are  very  numerous,  and  are  each  governed  by  its  own  circumstances, 
or  so  much  so  as  to  render  it  impossible  to  present  an  intelligible  digest 
of  them,  within  the  compass  and  design  of  this  work.  I  will,  therefore,  do 
no  more  than  refer  to  some  of  the  leading  cases  in  the  older  books,  and 
make  a  few  extracts  from  the  more  modern  decisions.  The  principal 
cases  on  this  point,  are  Jenki?is  v,  Powell,  2  Vern.,  115.  Thomas  v.  Key. 
nish,  2  Vern.,  .3 — 8.  Brown,  v.  Dawson,  Idem,  498.  Wilcox  v.  Wilcox,  2 
Vern.,  538.  Phinney  v.  Phinney,  2  Vem.,  638.  Orm  v.  Smith,  2  Ver7i., 
681.  1  Eg.  Ca.  Jlbr.,  302.  Ford  v.  Flemming,  1  Eq.  Ca.  Mr.,  302. 
Moor,  789.  Ld.  Raym.,  335.  Swinburne,  pt.  7,  sec.  20  Went.,  64. 
Earl  of  Thnmand  v.  the  Earl  of  Suffolk,  1  Will.  Rep.,  461.  Saville  v. 
Blackett,  1  Will.  Rep.,  111.  Crockat  v.  Crockat,  2  Will.  Rep.,  164.  Sir 
Ahrm.  Rider  v.  Sir  Charles  Wager  et  al.,  2  Will.  Rep.,  328.  JJshton  v. 
Ashton,  3  Will.  Rep.,  384.  Partridge  v.  Partridge,  Cas.  Temp.  Talbot,  226. 
Mkinson  v.  Atkinson,  1  Ves.  262.  Graham  v.  Graham,  Ibid,  263.  Ba?-- 
ret  V.  Beckford,  Ibid,  520.  Blois  v.  Bio  is,  2  Ventr.,  347.  Ward  v. 
Lant,  Finch  Prec.  in  Ch.,  183.  Hartop  v.  Whitmore,  1  Bro.  Ch.  Ca.,  306. 
Bromby  v.  Jeffries,  1  Bro.  Ch.  Ca.,  138.  Copeley  v.  Copeley,  1  P.  Wills., 
147.  Lechmere  v.  the  Earl  of  Carlisle,  3  P.  Wills.,  211.  Graves  v.  Boyle, 
1  jlik.,  5.)9.  Biggleston  v.  Grubb,  2  ..itk.,  48.  Rosewell  v.  Bennet,  3  Jitk., 
11.  Clark  V.  Sewell,  3  Atk.,  98.  Lee  v.  Cox  e^  al..  Ibid,  419.  C//?^07i 
V.  Price,  Cas.  Temp.  Talbot,  71.  Watson  v.  Me  i^ar/  of  Lin  oln.  Ambler., 
325.  Richman  v.  Morgan,  1  i?ro.  CA.  Cos..  63,  a/zr/  2  Tjo.  CA.  Cos.,  394. 
Mouhon  V.  Moulson,  1  £?-o.  CA.  C«5.,  82.  Warre?i  v.  Warren,  lb.,  305. 
Ackerworih  v.  Ackerworth,  lb.,  307.  Finch  v.  Finch,  4  LVo.  CA.  Ca5.,  38. 
Hinchliffe  v.  Hinchliffe,  3  Fes.  Jw?i.,  516.  Sparkes  v.  Cater,  lb.,  530 
Tolson  v.  Collins,  4  Fes.,  491.  Lea/ce  v.  Leake,  10  Fes.,  489.  Onslow  v 
Mitchell,  18  Fes.,  490.     2  /io;3er  ora  Leg.,  9.5—104. 

Mr.  Justice  Story,  2  Comm.  on  Equity  Jurisp.,  p.  370,  sec.  1111,  very 
clearly  states  the  doctrine  drawn  from  the  modern  authorities,  (which  does 
not  materially  vary  from  the  older  cases  above  cited),  as  follows  :  "  Where 
a  parent,  or  other  person  in  loco  parentis,  bequeaths  a  leojacy  to  a  child,  or 
grandchild,  and  afterwards  in  his  lifetime  gives  a  portion  or  makes  a 
provision,  for  the  same  child  or  grandchild,  without  expressing  it  to  be  in 
lieu  of  the  legacy.  In  such  case,  if  the  portion  received,  or  the  provision 
so  made,  on  marriage  or  otherwise,  be  equal  or  exceed  the  amount  of  the 
legacy,  if  it  be  certain  and  not  merely  contingent,  or  if  no  other  distinct 
object  be  pointed  out,  and  if  it  be  ejusdem generis,  then  it  will  be  deemed 
a  satisfaction  of  the  legacy  ;  or,  as  it  is  more  properly  expressed,  it  will  be 
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an  ademption  of  the  legacy.  If  the  portion  be  less  than  the  amount  of  the 
legacy,  it  will  at  all  events  be  deemed  a  satisfaction  pro  tanto  ;  and  if 
the  diH'erence  between  the  amounts  he  slight,  it  may  be  deemed  a  com- 
plete satisfaction  or  ademption.  But  if  the  difference  be  large  and  impor- 
tant, then  the  presuuiptioii  of  an  intention  of  a  substitution  of  the  portion 
for  the  legacj^  will  not  be  allowed  to  prevail. —  1  Ruperon  Leg.,  by  White, 
ch.  6,  p.  324..  Ex  parte  Pxj.,  18  Ves.,  140.  Powys  v.  MftU'-Jiili/,  6  Sim., 
238.  Weal  V.  Rice,  2  Russ.  S,-  Mylne,  251.  Jones  v.  Mirgnn,  2  You/ig 
4"  Co//.,  403.  Wharton  v.  the  Earl  of  Ditrhavi,  3  jMylne  cS"  K<en,  479. 
In  which  case  Lord  Brougham  said  :  "A  difference  of  amount  has  never 
been  held  s'lfficient  proof  of  accuniuluticn  ;  and  it  has  been  distinctly 
held,  that  the  circumstance  of  the  same  being  payable  at  difTerent  times, 
and  other  differences,  so  they  be  slight,  u'ill  not  countervail  the  si'eneral 
presumption  of  an  intention  to  adeem.  But  no  case  has  gone  so  far  as  to 
show,  that  a  difference,  such  as  the  one  in  this  case,  will  have  no  effect 
upon  the  application  of  the  principle;  a  difference  no  less  than  this,  that 
the  one  portion  would  have  gone  to  the  issue  of  any  marriage  contracted 
by  the  child,  while  the  other  was  confined  to  the  issue  of  a  single  bed." 
See  Code,  Lib.  6,  tit.  37,  6,  11  ;  2  Domat,  B.  4,  tit.  \,sec.  11,  art.  11, 
12,  13,  14,  22  :  Pothier  ad  Pand.,  lib.  34,  tit.  4-,  no.  8—9  ;  Insl.,  lib.  2,  tit. 
20,  sec.  12,  for  the  civil  law  upon  this  subject. 


OF  THE  RESIDUUM. 

1.  What  is  the  efTect  of  a  residuary  clause  on  personalty  1 

As  to  personal  property,  a  residuary  clause  not  only  carries  all  not 
disposed  of,  but  everything  which  in  the  event  turns  out  not  to  be  dispos- 
ed of,  or  whatever  is  not  legally  disposed  of,  so  as  to  pass  to  the  person 
intended  as  the  object  of  the  testator's  bounty.  It  is  otherwise  as  to  real 
estate. — James  V.  James,  4  Paige,  1  l.i.  Gore  v.  Stevens,  1  Dana,  206. 
Taylor  v.  Lucas,  4  Hawk.,  215. 

Where  there  is  a  residuary  clause  in  a  will,  if  a  specific  legacy  is 
revoked,  or  becomes  lapsed,  it  falls  into  the  residue,  to  be  disposed  of  un- 
der tlie  general  clause  ;  but  if  the  residue  is  given  to  several  in  common, 
and  one  of  them  dies  or  his  legacy  is  revoked,  his  share  will  go  to  the  next 
of  kin,  and  not  to  the  other  residuary  legatees. — Floyd  v.  Baker,  1  Dana 
Rep.,  4 SO.      Frnzier  v.  Frazier,  2  Leigh.,  642. 

A  residuary  devise  which  contains  an  enumeration  of  certain  articles 
of  personal  property,  and  adds  "•  all  the  estate  not  before  devised,  includ- 
ing my  i\g  and  saddle-horse,"  is  notagenera!  residuary  devise,  but  shall 
be  construed  to  mean  only  property  of  the  same  kind  as  the  articles  enu- 
merated.— Minor  v.  Dab?iey,  3  Rand.,  191. 

Every  testator  is  presumed  not  to  intend  to  die  intestate,  as  toany  part 
of  his  estate.  Therefore,  a  residuary  clause,  unless  expressly  restrained, 
plways  passes  whatever  is  not  otherwise  disposed  of — Reeves  v.  Reevei, 
J)ev.   Eq.   Rep.,  386,     Ommanney  v.  Butcher,  Tur.   Sr  Russ.,  260.     Legge 
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V.  jJsgill,  Ibid,  2G5.  Harris  v.  Lloyd,  Tur.  S>-  Russ  ,  3 11-.  Turwr  v. 
Mi/Is,  4  Russ.,  86.  Bowsher  v.  Wofkins,  1  Rii.s.  SfMylne,  '111.  Jilvhhtt 
V.  Parke,  1  Sm.,  275.  Haynp.s  v.  Littlvjtar,  1  >Sm.  <^  ili'^w.,  4!:i6.  Trippe 
V.  Frazier,  4  //'ar.  4"  Johns.,  ^^fci. 

2.   What  is  the  g'eneral  rule  as  to  a  lapsed  legacy  1 

That  a  lapsed  legacy  of  chattels  passes  under  the  general  residuary 
bequest  ;  but  the  rule  does  not  apply  wliere  the  residuary  bequest  is  of  a 
particular  fund  or  description  of  property,  or  other  certain  residuum. — 
Sink/er  v.  Si/ikler,  2  Dessau.  Rfp.,  13S.  Siitton  v.  Sharp,  1  Russ.,  Mb. 
Flcmming  v.  Burrows,  Ibid,  276. 

A  testator  gave  £1000  to  Ijis  natural  son,  and  if  be  died  1  efore  twen- 
ty-one, then  that  sum  and  the  residue  to  go  to  the  testator's  family  ;  and 
he  gav^e  the  residue  to  his  natural  son,  to  be  applied  as  directed  ;  the  son 
died  under  twenty-one.  Held,  the  £1000  was  part  of  the  residue  and 
did  not  pass  to  the  testator's  next  of  kin  as  a  legacy. — Brashur  v.  Dor,  4 
Sim.,  21. 

The  interest  of  a  legacy  not  expressly  disposed  of  by  the  will  till  the 
persons  come  into  existence  who  are  to  tnlce  the  cajiital,  falls  in  the  resi- 
due.— Tur.  Sf  Russ.,  314.     Farmer  v.  Mills,  4  Russ.,  8(i. 


LEGITIMACY. 

1.  What  is  the  rule  as  to  the  legitimacy  of  the  children  of  a  married 
woman  ? 

The  presumption  of  law  is,  that  all  children  born  during  marriage  are 
legitimate. — Tate  v.  I'  nne,  1  J\''.  S.  .Mar.  Lou.  Rep.,  548. 

The  birth  of  a  child  during  lawful  marriage  is  prima  facie  evidence 
of  its  legitimacy.  l"he  general  principle  deduced  from  the  authorities 
appears  to  be  this,  that  where  there  are  circumstances  which  show  an  im- 
possibility that  the  husband  could  be  the  father,  whether  arising  from  his 
being  under  age  of  puberty,  or  from  his  laboring  under  disability  occa- 
sioned by  natural  infirmity,  or  from  the  length  of  time  elapsed  since  his 
death,  or  from  his  continued  absence,  the  presumption  is  at  an  end. — 
King  V.  Luff,',  8  East  Rep.,  193.     Goodrigkt  v.  Saul,  4    Term    Rep.,    356. 

1  Phil,  on  Ev.,  117. 

The  presumption  of  law  is  in  favor  of  lesiitimacy  of  a  child  born  in 
wedlock,  but  this  presumption  may  be  rebutted  by  other  testimony.  It  is 
true,  that  a  meie  probability  of  non-access  by  t\\^^.  husband,  is  not  sufficient 
to  repel  the  presumption  ;  but  it  is  not  necessary  for  the  party  objecting 
to  the  legitimacy,  to  \tTov a  \\\?ii  non-access  was  impossible.  If  the  evidence 
places  the  non-access  in  a  reasonable  doubt,  it  is  sufficient  to  repel  the 
presumption  of  a  legitimacy. — Stegall  et  al.  v.  StegalVs  Jldm.,  2  Brock. 
Rep.,  25o.     Johnson  v.  Johnson,  1  Dessnu.  Rep.,  595.      /?wry    v.  Phillpol, 

2  Mylne  Sr  Keen,  349.     Stones  v.  K'iling,  3  Hen.  Sr  Munf.,  22S. 

Where  sexual  intercourse  is  either  proved  or  presumed,  the  husband 
must  be  deemed  to  be  the  father  of  the  child,  unless  it  was  either  physi- 


_. 


102  LI'GACIES. 

cally  or  naturally  impossible  that  such  intercourse  shall  have  produced 
such  child  ;  and  altiioiigh  adultery  with  other  persons  is  established,  at 
or  about  the  commencement  of  gestation,  yet  if  access  by  the  husband 
has  uiUen  place,  so  that  by  die  laws  of  nature  he  may  be  the  father  of  the 
child,  it  must  be  presumed  t<t  be  his,  and  not  the  cliild  of  the  adulterer. — 
Cro.s  V.  C/oyv,  3  Paifre's  Rep.,  139.  Head  v.  Head,  1  Sim.  «§•  S/u., 
150.      T2ir.  <S'  Russ..,  \3S. 

In  a  siiit  commenced  in  chancery,  by  the  husband,  for  a  divorce  upon 
the  QTouud  of  adultery,  tlie  court  has  power  to  decide  upon  the  legitimacy 
of  tiie  childri  n  biegotien  and  born  after  the  commission  of  the  adultery 
charged  in  the  bill. — Cross  v.  Cross,  3  Paige,  139 

The  child  of  a  second  nriarriage,  the  hrst  wife  living,  is  illegitimate, 
and  not  its  father's  heir. — Roberts^  Heirs  v.  Elliott's  Heirs,  3  Monroe's 
Rep.,  398. 

2.  What  is  the  rule  in  case  of  voluntary  separation  of  the  husband  and 
wife  1 

Access  is  always  presumed,  unless  cohabitation  was  physically  im- 
possible.— Tate  V.  Penne,  7  Mortem''  J\\  S.  Lou.  Rep.,  5i8 

A  child  born  immediately  after  marriage  is  deemed  to  be  legitimate. 
— 2  Black.  Com.,  454. 


LIBEL. 

1.  What  is  a  libeH 

It  is  a  censorious  or  ridiculous  writing,  picture,  or  sign,  made  with  a 
mischievous  and  malicious  intent,  towards  government,  magistrates,  or  in- 
dividuals.— People  V.  Crosicell,  3  Johns.  Cns.,  354.  S/torp  v.  The  Com- 
monwealth, 1  Binn.  Rep.,b\l.  Steele  v.  Souihuick,  9  Johns.  Rep.,  214-. 
The  State  v.  Farley,  4  JFCord's  Rpp.,  321.  1  Hawk.  P.  C,  cap.  73,  sec. 
1.  4  Black.  Com.,  150.  Holt  on  Libels,  73.  Hilhouse  v.  Dunning,  6 
Conn.  Rep.,  39.     The  State  v.  Avery,  7  Conn.   Rep.,  268. 

OF  WHAT  AMOUNTS  TO  A  LIBEL. 

1.  What  is  the  general  rale  as  to  what  amounts  to  a  libel  1 

It  maybe  laid  down  as  law,  in  all  cases,  that  the  allegation  of  an  act, 
which  the  law  recognizes  and  punishes  as  a  crime,  is  libellous. — Holt  on 
Libels,  1S8.  Rexv.  Wilkes,  2  Wills.  Rep.,  151.  The  State  v.  Avery,  7 
Conn.  Rep.,  268. 

Any  malicious  printed  scandal,  which  tends  to  expose  a  man  to  ridi- 
cule, contempt,  hatred,  or  degradation,  is  a  libel. — JWCorcle  v.  Binns,  5 
Binn.  Rep.,  349  Sont/iwi'k  v.  Stevens,  lO  Johns.  Rep.,  243.  Steele  v. 
Southwick,  9  Johis.  Rep.,  214.  In  the  last  case  the  court  held  the  follow- 
ing facts  to  be  a  libel.     The  plaintiff  was  a  witness  in  a  cause   in  which 
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the  defendant  was  plaintiff,  and  one  Croswell  defendant.  Subsequently, 
the  defendant  published  tlie  following  of  and  concerning  the  plaintiff: 
"  Our  army  swore  terribly  in  Flanders,  said  Uncle  Toby  ;  and  if  Toby 
was  here  now,  he  might  say  the  s;\me  of  some  modern  swearers.  The 
man  at  the  sign  of  the  Bible  is  no  slouch  at  swearing  to  an  old  story." 
The  plaintiff  was  a  bookseller,  and  kept  for  a  sign,  a  book  lettered  Bible. 

To  publish  of  a  member  of  Congress  that  lie  is  a  fawning  sycophant 
and  misrepresentative  in  Congress,  and  a  grovelling  office-seeker,  he  has 
abandoned  his  post  in  Congress  in  pursuit  of  oflice,  is  libellous. — Thomas 
V.  Croswe/l,  7  Johns.  Rep.,  264. 

To  publish  of  a  counsellor  at  law,  that  he  had  voluntarily  offered  him- 
self as  an  evidence  against  his  client,  in  order  to  divulge  secrets  intrusted 
to  him  by  his  client,  as  counsellor,  is  libellous. — Briggs  v.  Benniaton,  3 
J.hns.  CaS;  198. 

To  print  of  a  person  that  he  is  a  swindler,  is  a  libel. — Anson  v.  Stuart^ 

1  Burn.  8r  Ea^t.,  748.  I'he  Kiig  v.  Watson  et  al.,  3  Durn.  3f  EaU.  200, 
and  the  following  cases  go  to  show  what  facts  amount  to  a  libel.  —  Austin 
V.  Culp'pper,  2  Shower,  314.  Warner  v.  Elizor,  1  Ke'j.,  293.  Words  when 
reduced  to  writing  may  be  defamatory  which  would  not  be  so  if  merely 
spoken.— r.^or/e;/  v.  Lord  Kerry,  4  Ta^'.nf.,  355. 

As  to  say  a  man  is  dishonest,  is  not  actionable,  but  when  published 
they  become  so. — Rex  v.  Smith,  Skia.,  124.  Bradley  v.  Meltyn,  Selw., 
JV.  P.,  1812.     SaviU  V.  Jardin,  2  Han.  Black.,  531. 

To  publish  of  a  man  that  he  is  a  villain,  is  libellous. — 1  Bos.  Sf  Pull.,- 
331,  or  that  he  has  the  itch. —  Fillers  v.  Mouslei,  2  Wills.,  403.  Tuam 
v.  Robson,  5  Bing.,  17.     Ckii.rchill  v.  Hunt,  1  Chit.,  480.     King  v.  Lake^ 

2  Vent.  Godson  v.  Home,  1  Bos.  Sj-  Pull.,  7.  Stuart  v.  Lovdi,  2  Starkie 
Rep.,  93.  Soane  v.  Knight,  1  M.  Sf  M.,  74.  Cart  v.  Wood,  1  Comp.f 
355. 


OF  PUBLICATION. 

I.   What  will  amount  to  a  publication  of  a  libeH 

The  mere  parting  with  the  libel  with  such  an  intent,  whereby  a  de- 
fendant loses  all  power  of  future  control  over  it,  is  uttering,  which  seems 
to  be  the  meaning  of  the  word  publishing,  without  any  actual  communicat- 
ing of  the  paper. — Rex  v.  Burde/t,  4  Bam.  Sr  Aid.,  135.  Rex  v.  Almon, 
5  Burr,  2686. 

A  libel  was  published  in  a  newspaper  which  was  printed  in  another 
state,  but  which  was  usuall3''  circulated  in  a  county  in  Massachusetts,  and 
the  number  containing  the  libel  was  actually  received  in  and  circulated  in 
such  county.  Held  a  sufficient  publication  of  the  libel. — Commonwealth 
V.  Blo.nding,  3  Pick.,  304. 

When  an  anonymous  letter  was  sent  through  the  post-office  to  a  per- 
son out  of  the  jurisdiction,  proof  that  it  was  there  deposited  and  duly  des- 
patched, and  the  production  of  it  by  the  plaintiff,  are  sufficient  proof  of  pub- 
lication, without  the  oath  of  the  person  to  whom  it  was  addressed. — Cal- 
Ian  V,  Gaylord,  3  Watts,  321. 
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Sending  a  sealed  letter  is  no  publication  upon  which  to  ground  an 
action,  but  an  indiftment  will  lie. — Lyle  v.  Closson,  1  Cainea'  Rep.,  5S1. 
Swindle  v.  The  State,  2  Yerger\'  Rep.  581.  Rex  v.  Burdett,  4  jBar.  «S' 
Md.,  95. 


OF  JUSTIFICATION. 

1.   What  is  the  general  rule  as  to  the  justification  for  publishing  a 
libel  1. 

That  the  defendant,  on  an  indictment  for  libel,  cannot  justify  himself 
for  publishing  the  libel,  merely  by  proving  the  truth  of  it,  yet  he  may  re- 
pel the  criminal  rhargc  by  proving  that  the  publication  was  for  justiHable 
ends,  and  not  malicious;  and  if  the  purpose  he  justifiable,  the  defendant 
may  give  in  evidence  the  truth  of  the  words,  when  such  evidence  will 
tend  to  negative  the  malicious  intent  to  defame  —  I  he  Commonwea/ih  v. 
Chase,  4  Jlass  Rep.,  1^3.  Ibid.  v.  Blandi?ig,  3  Pick.,  304.  King  v.  Bur- 
dett, 4  Bur.  Si"  Md.  Rep.,  95.  The  People  v.  Croswell,  3  Johns.  Cai.,  337. 
The  State  v.  Lehre,  2  S.  C.  Coiist.  Rep.,  809.  Remington  v.  Congdo?i,  2 
Pick.,  311.  Romayne  v.  Duane,  3  Wash.  C.  C.  Rep.,  246.  Binns  v. 
jWCorcle,  2  Browne  Rep.,  90.  Root  v.  King,  7  Cowen's  Rep.,  613.  Levi 
V.  Mijlne,  195.  5  Bar.  tf  Md.  R  p.,  642.  Woodward  v.  Lardncr,  6  Car. 
Sr  Payne's  Rep.,  458. 

The  constitutions  of  several  states  have  made  special  provision  in  fa- 
vor of  giving  the  truth  of  the  matter  in  evidence,  in  public  prosecutions 
for  libels.  In  the  constitutions  of  Pennsylvania,  Delaware,  Tennessee, 
Kentucky,  Ohio,  Indiana  and  Illinois,  it  is  declared,  that  in  prosecutions 
for  libels  on  men  in  respect  to  their  official  conduct,  the  truth  may  be 
given  in  evidence,  when  the  matter  published  was  proper  for  public  in- 
formation. In  tl)e  constitutions  of  Mississippi  and  Missouri,  the  extension 
of  the  right  to  give  the  truth  in  evidence  is  more  at  large,  and  applies  to  all 
prosecutions  or  indictments  for  libel.s,  witnout  any  qualifications  annexed 
in  restraint  of  the  privilege  ;  and  an  act  of  the  legislature  of  New  Jersey 
in  1799,  allowed  ihs  same  unrestricted  privilege. — 2  Kent''s  Com.,  2J. 

A  charge  nf  misconduct  of  a  special  kind,  is  not  justified  by  proving 
the  plaintiff  guilty  of  misconduct  of  a  similar  ciiaracter. 

l"he  defendant's  justiiicalion  must  be  as  broad  as  the  charge,  and  the 
proof  of  the  truth  of  one  out  of  many  charges  will  not  amount  to  a  justifi- 
cation, though  it  may  go  in  tnitigation. — Skinner  v.  Powers,  1  WendeWs 
Rep.,  451.     S.one  v.  Converse,  4  Conn.  Rep.,   17. 

OF    THE    DECLARATION  AND   PLEADINGS. 

1.  What  is  it  neces  ary  to  state  in  the  declaration,  in  an  action  for 
libel  % 

According  to  the  usual  form  in  this  action,  after  the  prefatory  aver- 
ments which  the  circumstances  of  the  case  may  render  necessary  as  iii- 
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ducement  to  the  action,  the  plaintiff  states,  "  that  the  defendant  falsely  and 
maliciously  wrote  and  published  of  and  concerning  the  plaintiff,  a  false, 
&c.,  libel,  which  libel  is  according  to  the  tenor  and  effect  following." 

The  libel  is  then  set  forth  in  hcec  verba,  accompanied,  however,  with 
the  necessary  inuendoes,  in  order  to  explain  the  tendency  and  bearing  of 
the  libel,  and  to  give  it  its  force  and  application  5  and  in  this  part  of  the 
declaration  care  must  be  taken  that  the  libel  be  so  set  forth  as  to  agree 
with  that  produced  in  evidence. — 2  Selw.  JVi.  PH.,  1066.  Forrester  et  al. 
V.  Lawson,  3  Bing.  Rep.,  452.  Pinckney  v.  Collins,  1  Term  Rep.,  571. 
Freeman  v.  Jforris,  3  Term  Rep.,  306.  Metcalf  v.  Markham,  3  Term 
Rep.,  652.  Archbishop  of  Tuam  v.  Robeson,  5  Bing.,  17.  Wood  v. 
Brown,  6  Taunt.  Rep.,  169.  Wright  v.  Clements,  3  Barn.  Sr  Aid.,  503. 
Guy  V.  Homer,  13  Pick.,  535.  Hays  v.  Brierly,  4<  Watts,  392.  Cummins 
V.  Butler,  3  Blackf.  Rep.,  190. 

Judgment  was  arrested,  because  it  was  not  laid  that  the  libel  was  "  of 
or  concerning  the  plaintiff,"  in  Lowjield  v.  Bancroft  et  al.,  Stra.,  934",  and 
Rex  V.  Marsden,  4  Mawle  Sf  Selw.,  164i.  Clements  v.  Fisher,  7  Barn.  Sc 
Cresw.,  459. 

2.  What  is  the  rule  as  to  averring  the  publication  1 

There  must  be  an  averment  of  publication  ;  yet  it  will  be  sufficient  to 
state  such  matter  as  amounts  to  a  publication,  without  using  the  formal 
word  published. — Baldwin  v.  Elphinstone,  2  Bl.  Rep.,  1037.  The  parti- 
cular mode  of  publication  need  not  be  set  out. — Waistell  v.  Holman,  2 
HalVs  Rep.,  172. 

The  words  of  the  libel  ought  to  be  stated  on  the  record,  in  order  that 
the  defendant  may,  if  he  thinks  fit,  demur,  and  bring  before  the  court  the 
question  whether  they  amount  to  a  libel. — Wright  v.  Clements,  3  Barn.  Sf 
Aid.,  503.     Cummins  v.  Butler,  3  Blackf.  Rep.,  190. 

3.  What  if  the  libel  be  written  in  a  foreign  language  % 

The  original  must  be  set  forth  in  the  declaration,  and  then  the  trans- 
lation.— Zenobio  v.  Axtel,  6  Term  Rep.,  162.  Rahauser  v.  Schwerger,  3 
Watts  Rep.,  28. 

Where  the  publication  is  the  joint  act  of  two  or  more,  they  may  be 
joined  in  the  same  action — -Thomas  v.  Ramsey,  6  Johns.  Rep.,  26.  Rex 
V.  Renfield  et  al.,  2  Burr,  985. 

An  averment  that  the  libel  was  printed  by  the  defendant's  authority 
is  sufficient. — Burdett  v.  Abbott,  14  East,  1.  Jones  v.  Stevens,  11  Price, 
235. 

The  publisher  of  a  libel  is  responsible  to  the  party  libelled,  notwith- 
standing the  libel  is  accompanied  with  the  name  of  the  author. — Dole  v. 
Lyon,  10  Johns.  Rep.,  447.     Lord  J^orthampton's  Case,  12  Co.,  132. 
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OF  THE  INDICTMENT  FOR. 

1.  What  is  required  to  be  set  forth  in  an  indictment  for  libel  1 

The  law  requires  the  very  words  of  the  libel  to  be  set  out,  and  unless 
this  is  set  out  the  indictment  cannot  be  maintained. — Commonwealth  v. 
Sweeney,  10  Serg.  Sr  Rawle  Rep.,   173. 

Reflecting  on  the  vices  of  a  deceased  person,  for  the  purpose  of  vili- 
fying his  memory,  is  the  subject  of  indictment. — Rex  v.  Topham,  4  Term 
Rep°  126.  So  reflecting  on  the  prosecutor's  children. — Rex  v.  Benfield  et 
al.,  2  Bur?;  984-.  So  accusing  a  person  of  an  unnatural  crime. — Rex  v. 
Dcnnison,  Lofft.,  148  ;  or  for  publishing  a  ludicrous  account  of  a  marriage. 
— Rex  V.  Kennersly,  1  Hen.  Bl.  Rep.,  294.  So  for  reflecting  on  jurors. — 
Rex  V.  White^  1  Cowp.  Rep.,  359.     Or  justice  of  the  peace. — Lofft.,  462. 

OF  THE  EVIDENCE. 

1.  What  is  it  necessary  for  the  prosecutor  to  proved 

The  libel  must  be  produced,  and  before  it  is  read  it  must  be  proved 
that  it  was  published  by  the  defendant. — Rex  v.  Burdett,  4  Bam.  Sr  Jlld., 
135. 

2.  What  is  the  rule  as  to  proving  malice  1 

Where  a  ptiblication  is  defamatory,  the  law  infers  malice,  unless  any- 
thing can  be  drawn  from  the  circumstances  attending  the  publication,  to 
rebut  that  inference. — Rex  v.  Creery,  1  Maule  Sf  Selw.,  273. 

The  mode  of  publication  may  be  proved  in  order  to  enhance  the 
damages.  By  default  and  interlocutory  judgment,  the  fact  of  publication 
and  the  truth  of  the  inuendoes  are  admitted. — Tillotson  v.  Cheetham,  3 
Johns.  Rep.,  56. 

3.  What  evidence  may  the  defendant  adduce  in  mitigation  1 

Under  the  plea  of  not  guilty,  the  defendant  cannot  adduce  evidence 
to  show  the  allegations  in  the  libel  are  false. — Stuart  v.  Lovel,  2  Stark. 
Rep.,  93.     Remington  v.  Gordon,  2  Pick.  Rep.,  311. 

But  in  an  action  for  a  libel,  purporting  to  be  a  report  of  a  coroner's 
inquest,  evidence  of  the  correctness  of  the  report  is  admissible,  under  the 
general  issue  in  mitigation  of  damages;  but  evidence  of  the  truth  of  the 
facts  stated  in  the  inquest,  is  not  admissible  on  either  side. — East  v.  Chap- 
man, 1  Moody  4-  MuL,  46. 

It  is  not  competent  to  a  defendant,  charged  with  having  published  a 
libel,  to  prove  that  a  paper,  similar  to  that  for  the  publication  of  which 
he  is  prosecuted,  was  published  on  a  former  occasion,  by  other  persons, 
who  have  never  been  prosecuted  for  it. — May  v.  Brown,  3  Barn.  <S"  Cresw., 
113. 
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Defendant  may  mitigate  damages  by  showing  the  plaintiff  to  be  a 
common  libeller. — -Maynard  v.  Beardsley,  7  Wendell's  Rep.,  560. 

When  declaration  avers  good  character,  the  defendant  under  the 
general  issue  may  disprove  it. — Henry  v.  JYorwood,  4  Watts,  3i7.  Flit- 
craft  V.  Jenks,  3  Wharton,  158.  Long  v.  Brougher,  4  Watts,  439.  Gould 
V.  Weed,  12  Wendell,  12. 

OF  DAMAGES. 

1.  What  is  the  rule  as  to  excessive  damages'? 

That  no  new  trial  will  be  granted,  nor  will  the  court  interfere  in  rela- 
tion to  the  amount  of  damages,  unless  they  are  flagrantly  outrageous  and 
extravagant.  A  case  must  be  very  gross  and  the  recovery  enormous,  to 
justify  the  interposition  of  the  court  on  a  mere  question  of  damages. 
There  is  no  standard  by  which  to  measure  the  just  amount  and  ascertain 
the  excess.  It  is  a  matter  resting  in  the  sound  discretion  of  the  jury. — 
Clark  v.  Binney,  2  Pick.  Rep.,  113.  Tillotsonv.  Cheetham,  ^  Johns.  Rep., 
74.  Coffin  V.  Coffin,  4  Mass.  Rep.,  41.  Southwick  v.  Stevens,  10  Johns. 
Rep.,  443.  Coleman  v.  Southwick,  9  Johns.  Rep.,  45.  Bodwell  v.  Osgood, 
3  Pick.  Rep.,  379. 

2.  What  is  the  rule  as  to  the  jurisdiction  of  the  federal  courts,  jn  cases 
of  libel  ] 

That  the  courts  of  the  United  States  have  no  common  law  jurisdiction 
in  cases  of  hbel  against  the  government  of  the  United  States. — The  United 
States  v.  Hudson  and  Goodwin,  7  Crunch,  32. 
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1.  What  is  a  lien  in  its  general  legal  sense  1 

It  is  the  right  which  the  nature  of  a  debt  gives  to  a  creditor,  and 
which  entitles  him  to  be  preferred  before  other  creditors. — Poth.  Hypoth,, 
ch.  2,  sec.  3.  Poth.  des  Obligations,  Jfo.  187.  Duranton  des  Priv.  et  des  Hy- 
poth., lib.  3,  tit.  18,  Xo.  3,  33.  Sirey,tome  17,  part  \,p.  373.  Dmevers, 
tome  15,  part  1,  p.  549. 

OF  THE  PRIORITY  OF  THE  UNITED  STATES. 

1.  Upon  what  does  the  priority  of  the  United  States,  as  it  now  exists, 
depend  ? 

Upon  the  Act  of  Congress  passed  March  3d,  1797,  sec.  5,  which 
enacts,  that  where  any  revenue  officer,  or  other  person,  hereafter  becoming 
indebted  to  the  United  States,  by  bond  or  otherwise,  shall  become  insol- 
vent, or  where  the  estate  of  any  deceased  debtor,  in  the  hands  of  execu- 
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tors  or  administrators,  shall  be  insufficient  to  pay  all  the  debts  from  the 
deceased,  the  debt  due  the  United  States  shall  be  first  satisfied  ;  and  the 
priority  thereby  established,  shall  be  deemed  to  extend  as  well  to  cases 
in  which  a  debtor,  not  having  sufficient  property  to  pay  all  his  debts,  shall 
make  a  voluntary  assignment  thereof,  or  in  which  the  estate  and  ef- 
fects of  an  absconding,  concealed  or  absent  debtor,  shall  be  attached  by 
process  of  law,  as  to  cases  in  which  an  act  of  legal  bankruptcy  shall  be 
committed. 

2.  What  general  rules  have  the  supreme  court  declared  upon  the  con- 
struction of  this  statute  1 

1.  That  no  lien  is  created  by  the  statute. 

2.  The  priority  established  can  never  attach  while  the  debtor  con- 
tinues the  owner,  and  in  possession  of  the  property,  although  he  may  be 
unable  to  pay  his  debts. 

3.  No  evidence  can  be  received  of  the  insolvency  of  the  debtor,  un- 
til he  has  been  divested  of  his  property  in  one  of  the  modes  stated  in  the 
section. 

4.  Whenever  he  is  thus  divested  of  his  property,  the  person  who 
becomes  invested  with  the  title  is  thereby  made  a  trustee  for  the  U.  States, 
and  is  bound  to  pay  the  debt  first,  out  of  the  proceeds  of  the  debtor's  pro- 
perty.— Beaston  v.  The  Bank  of  the  United  States,  12  Peters'  S.  C.  Rep., 

102. 

But  few  cases  have  been  presented  to  the  consideration  of  the  courts 
of  the  United  States,  upon  this  subject.     They  are  : 

1.  Fisher  v.  Blight,  2  Cranch,  358,  which  decides  two  points.  1st. 
That  the  priority  extends  to  debtors  generally,  under  the  above  act.  2d. 
That  it  is  not  in  the  nature  of  a  lien  on  the  property. 

2.  The  United  States  v.  Hooe,  3  Cranch,  73,  which  decides :  1st. 
That  priority  is  not  a  lien — a  principle  always  to  be  recollected.  2d.  That 
to  create  a  case,  where  in  case  of  insolvency  the  priority  can  attach,  there 
must  be  an  assignment  of  all  the  property  of  the  debtor. 

3.  Prince  v.  Bartlett,  8  Crunch,  431,  which  decides  that  the  insol- 
vency is  not  a  mere  inability  to  pay,  but  must  be  some  notorious  act. 

4.  The  United  States  v.  Bryan  Sf  Woodcock,  9  Cranch,  377,  which 
only  says,  the  priority,  given  by  the  act,  does  not  apply  to  debts  due  be- 
fore the  passing  of  the  law. 

5.  Thelluson  v.  Smith,  2  Wheaton,  396.  In  this  case  the  question 
was,  whether  a  prior  lien  by  judgment  divested  the  priority  of  the  United 
States.  And  the  court,  after  reciting  the  act,  says^  "these  terms  are  as 
general  as  any  that  could  be  used,  and  exclude  all  debts  due  to  individuals, 
whatever  may  be  their  dignity.  The  assignees  are  made  personally  re- 
sponsible to  the  United  States,  if  in  case  of  insolvency  they  pay  any  debt 
previous  to  those  due  to  the  United  States.  The  law  makes  no  exception 
in  favor  of  prior  judgment  creditors  j  and  no  reason  has  been,  or  we 
think,  can  .be  shown,  to  warrant  this  court  in  making  one." 

6.  The  United  States  v.  Huland  <§-  Allen,  4  Wheaton,  108,  only  as- 
serts the  principle  of  former  cases. 
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7.  Conard  v.  The  Atlantic  Insurance  Co.,  1  Peters^  S.  C.  Rep.,  386. 
(This  is  now  the  leading  decision  on  the  subject,  The  case  was  argued 
by  Mr.  Ingersoll  and  Mr.  Wirt  for  the  plaintiff  in  error,  and  Mr.  Binney 
and  Mr.  Webster  for  the  defendants,  and  the  opinion  of  the  court  pro- 
nounced by  Mr.  Justice  Story,  after  a  review  of  all  the  preceding  cases.) 
The  question  was,  whether  the  priority  of  the  United  States,  upon  an  in- 
solvent estate,  would  have  the  effect  to  divest  the  lien  acquired  by  a  lender 
upon  respondentia,  entered  into  after  the  borrower  had  become  large- 
ly indebted  to  the  United  States,  but  before  any  notorious  or  legal  act  of 
insolvency  committed.  And  it  was  decided,  that  the  priority  of  the 
United  States  will  not  divest  a  specific  lien,  attached  to  anything,  whether 
it  be  accompanied  with  possession  or  not. 

The  priority,  as  limited  and  established  in  favor  of  the  United  States, 
is  not  a  right  which  supersedes  and  overrules  the  assignment  of  the  debtor, 
as  to  the  property  which  the  United  States  may  afterwards  elect  to  take 
in  execution,  so  as  to  prevent  its  passing,  by  virtue  of  such  assignment, 
to  the  assignees  ;  but  it  is  a  mere  priority  of  payment,  out  of  the  general 
funds  of  the  debtor  in  the  hands  of  the  assignees  ;  and  the  assignees  are 
rendered  personally  liable  if  they  omit  to  discharge  the  debt  of  the  Uni- 
ted States. 

Mere  inability  of  the  debtor  to  pay  his  debts,  is  not  an  insolvency 
within  the  statute,  but  it  must  be  manifested  in  one  of  the  three  modes 
pointed  out  in  the  explanatory  clause  of  the  section  :  consequently  the 
respondentia  lien  prevailed. 

8.  Harris  v.  Dennie,  3  Peters^  S.  C*.  Rep.,  292.  In  this  case  it  was 
decided  that  the  United  States  hare  no  general  lien  on  merchandise,  the 
property  of  the  importer,  for  duties  due  by  him  on  former  importations. 
The  only  effect  of  the  first  provision  in  the  sixty-second  section  of  the  Act  of 
1799,  ch.  128,  is,  that  the  delinquent  debtor  is  denied  at  the  custom-house 
further  credit  for  duties,  until  his  unsatisfied  bonds  are  paid.  He  is  com- 
pellable to  pay  the  duties  in  cash,  and  upon  such  payment  he  is  entitled 
to  the  delivery  of  the  goods  imported. 

9.  Harri's  v.  D'Wolf  4  Peters'  S.  C.  Rep.,  147.  '  The  case  of  Con- 
ard v.  Atlantic  Ins.  Co.,  1  Peters''  S.  C.  Rep.,  386,  taken  notice  of  and 
affirmed. 

10.  Conard  V.  JVicholl,  4,  Peters'  S.  C.  Rep.,^^1.  The  principles 
decided  in  the  case  of  Conard  v.  The  Atlantic  Ins.  Co.,  again  reviewed  and 
confirmed. 

11.  Hunter  v.  The  United  States,  5  Peters'  S.  C.  Rep.,  172.  Decided, 
that  the  same  right  of  priority,  which  belongs  to  the  government,  attaches 
to  the  claim  of  an  individual,  who,  as  surety,  has  paid  money  to  the  gov- 
ernment. 

12.  United  States  v.  The  State  Bank  of  Jforth  Carolina,  6  Peters'  S. 
C.  Rep.,  29.  Decided  that  the  priority  of  the  United  States  extends,  as  well 
to  debts  by  bonds  for  duties  which  are  payable  after  the  insolvency  or 
decease  of  the  obligor,  as  to  those  actually  due  at  the  period  thereof. 

13.  United  States  v.  Hack  et  al.,  8  Peters'  S.  C.  Rep.,  271,  where 
it  was  held  that  the  priority  of  the  United  States  does  not  extend  so  as  to 
take  the  property  of  a  partner  from  partnership  effects,  to  pay  a  separate 
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debt,  due  by  such  partner  to  the  United  States,  when  the  partnership  ef- 
fects are  not  sufficient  to  satisfj'-  the  partnership  debts. 

14..  Field  et  al.  v.  The  United  States,  9  Peters^  S.  C.  Rep.,  382.  In 
this  case  the  United  States  obtained  judgments  in  suits,  instituted  on  bonds 
for  the  payment  of  duties,  in  the  district  court  for  the  district  of  Louisiana. 
Before  the  judgments,  the  debtor  of  the  United  States  had  become  insol- 
vent, and  his  property,  under  the  insolvent  laws  of  Louisiana,  had  passed 
into  the  hands  of  syndics  for  distribution  among  his  creditors,  according 
to  their  respective  priorities,  and  the  syndics  sold  the  property,  part  for 
cash  and  part  on  credits  of  one,  two  and  three  years.  The  whole  proceeds 
exceeded  $40,000.  There  were  several  mortgages  upon  different  houses, 
lots,  &c.,  to  the  amount  of  $27,000,  and  when  all  the  notes  taken  by  the 
sjmdics  were  paid,  there  would  be  sufficient  to  discharge  these  mortgages, 
and  all  the  debts  due  to  the  United  States.  A  large  amount  of  the  pro- 
ceeds was  not  to  be  received  by  the  syndics  until  after  this  suit  was  com- 
menced against  them,  and  judgment  obtained  in  favor  of  the  United  States. 
One  moiety,  being  one  moiety  of  the  amount  of  sales,  being  payable  after 
the  suit  was  commenced  against  the  syndics,  and  the  other  after  judgment 
was  rendered  against  them.  The  court  held  :  that  the  syndics  were  not 
liable  to  the  United  States  for  the  debts  due  to  them,  unless  funds  had 
actually  come  to  their  hands.  As  one  moiety  of  the  notes  was  not  paid 
at  the  time,  judgment  was  rendered  against  them  :  it  does  not  judicially 
appear  that  they  had  funds  upon  which  the  United  States  were  entitled  to 
judgment.  If  the  remaining  moiety  has  since  been  paid,  the  United  States 
will  then  have  a  legal  claim  thereon  for  their  debts. 

15.  Brent  et  al.  v.  The  Ba?ik  of  Washington,  10  Peters^  S.  C.  Rep., 
596.  In  this  case  the  priority  of  the  United  States  was  held  not  to  ex- 
tend so  as  to  affect  the  power  of  an  incorporated  bank,  on  the  stock  held 
by  one  indebted  to  the  bank,  when,  by  the  charter  of  the  bank,  it  is  pro- 
vided that  no  transfer  of  the  stock  of  any  one  indebted  to  the  bank  shall 
be  made,  before  the  debt  due  by  the  stockholder  of  the  bank  shall  be  paid. 

16.  Beastoji  v.  Farmers''  Bank  of  Delaware,  12  Peters'  S.  C.  Rep., 
102,  decided  that  corporations  are  persons  within  the  Act  of  1797, 
and  the  priority  of  the  United  States  exists  as  to  debts  due  by  them  to  the 
United  States.  All  debtors  to  the  United  States,  whatever  their  charac- 
ter, and  by  whatever  mode  bound,  may  be  fairly  included  within  the  lan- 
guage of  the  fifth  section  of  the  Act  of  Congress.  And  it  is  manifest  that 
Congress  intended  to  give  priority  of  payment  to  the  United  States,  over 
all  other  creditors,  in  the  cases  therein  stated.  It  therefore  lies  upon 
those  who  claim  exemption  from  the  operation  of  the  statute,  to  show 
that  they  are  not  within  its  provisions. 

The  priority  of  the  United  States  does  not  extend  to  the  real  estate, 
or  the  proceeds  of  the  real  estate  belonging  to  or  vested  in  the  heir. — 
Watkins  v.  Otis,  2  Pick.  Rep.,  102. 

The  priority  does  not  attach  as  against  the  heir,  but  ov^y  when  the 
real  estate,  or  the  proceeds  thereof,  passes  to  or  is  vested  by  law  in  the 
hands  of  an  assignee  of  an  insolvent,  or  his  executors  or  administrators. 
— United  States  v.  Crookshank,  1  Edw.  Ch.  Rep.,  233. 
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3.  What  is  the  general  rule  of  nations  upon  the  right  of  priority  of 
payment  1 

It  is  believed  that  most  governments  of  modern  times  have  reserved 
to  themselves  the  right  of  a  fiscal  lien.  The  government  was  a  privileged 
creditor  under  the  Roman  law,  and  entitled  to  a  priority  of  payment  of 
debts.  The  cessio  bonorum  was  made  subject  to  this  priority.  This  is 
generally  the  case  in  all  modern  insolvent  and  bankrupt  laws.  In  Eng- 
land, the  King's  claina  is  preferred  before  that  of  the  subject,  provided  the 
King's  process  was  commenced  before  the  subject  had  obtained  judgment. 
— Stat.  He/i.  VIII.,  ch.  39.  Qua?ido  jus  Domini  Regis  ei  subditi  insimul 
concurrunt,  jus  regis  prefer ri  debet. — QuickCs  Case,  9  Coke,fol.  129 

The  priority  of  the  different  states  of  the  Union  rests  entirely  upon 
statute  ;  and  the  common  law  gives  no  preference  over  other  creditors. 
—The  State  v.  Harris,  2  Bailey's  S.  C.  Rep.,  598.     1  Kent's  Com.  247. 

OF  JUDICIAL  LIEN. 

1.  What  right  is  conferred  by  general  lien,  by  judgment "? 

It  is  not  understood  that  a  general  lien,  by  judgment,  constitutes,  per 
se,  a  property  or  right  in  the  land  itself  j  it  only  confers  a  right  to  levy  on 
the  same,  to  the  exclusion  of  other  adverse  interests  subsequent  to  the  judo-- 
ment ;  and  when  the  levy  is  actually  made  on  the  same,  the  title  of  the 
creditor  relates  back  to  the  time  of  the  judgment,  so  as  to  cut  out  inter- 
mediate incumbrancers.  But  subject  to  this,  the  debtor  has  full  power  to 
sell  his  land. — Co?iard  v.  The  Atlantic  Insurance  Co.,  1  Peters'  S.  C.  Rep., 
U3. 

Where  a  creditor  has  obtained  a  lien  upon  real  estate,  by  judgment 
at  law,  if  he  subsequently  bring  an  action  of  debt  upon  that  judgment  and  re- 
covers a  new  judgment,  he  will  lose  his  first  lien. — Purdy  v.  Doyle,  1 
Paige's  Rep.,  558. 

There  is  no  lien  on  personal  estate,  as  to  third  persons,  until  a  fieri 
facias  has  been  delivered  to  the  sheriff — Jones  v.  Jones,  1  Bland  Rep., 
448. 

Taking  the  body  in  execution  is  a  discharge  of  the  judgment,  except 
where  otherwise  provided  by  statute,  and  an  imprisonment  of  the  person 
must  be  a  suspension  of  the  lien.  The  defendant  would  have  a  right  to 
sell  his  property,  either  real  or  personal,  and  the  execution  allowed  by  the 
statute  to  be  taken  out  after  the  discharge  against  his  property,  cannot 
claim  priority  to  any  lien  created  or  right  acquired  by  others  during  the 
imprisonment  of  the  defendant. — Jackson  v.  Benedict,  13  Johns.  Rep.,  553. 

LIEN  BY  EXPRESS  CONTRACT   AND    BY 
OPERATION  OF  LAW. 

1.  What  is  the  general  rule  as  to  the  lien  of  an  attorney  % 
It  is  a  general  principle,  that  an  attorney  has  a  lien  for  his  services 
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and  expenses,  on  the  papers  and  the  securities  in  his  hands,  of  which  he 
may  avail  himself  in  an  action  of  trover  ;  and  that  he  is  answerable  to  him 
in  account,  only  for  the  balance  of  the  avails  when  collected. 

The  lien  of  an  attorney  upon  a  judgment  which  has  been  recovered 
by  his  industry,  and  at  his  expense,  for  his  fees  and  advances,  is  founded 
on  strong  equity  and  justice,  and  recognized  very  generally,  wherever  the 
common  law  is  known. — Shapley  v.  Bellows,  4  JV.  H.  Rep.,  347.  Martin 
V.  Hawks,  15  Johns.  Rep.,  405.  Barker  v.  Cook,  11  Mass.  Rep.,  236. 
Dunkle.ev.  Locke,  13  Mass.  Rej).,  525.  Grant  v.  Hazeltine,  2  JV*.  H.  Rep., 
541.     Read  v.   Dupper,  6  Term  Rep.,  361.      Randall  v.  Fuller,  Ibid,   456. 

2.  How  are  liens  divided  % 
Into  general  and  special  liens. 

3.  What  is  a  general  lien  % 

It  is  the  right  to  retain  the  property  of  another  for  a  general  balance 
of  accounts.  This  species  of  lien  is  strictly  taken. — 2  Kent's  Com.,  634. 
Green  v.  Farmer,  4  Burr,  2221. 

And  it  requires  strong  evidence  of  a  settled  and  uniform  usage,  or  of 
a  particular  mode  of  dealing  between  the  parties,  to  establish  it. — Bush- 
forth  V.  Had  field,  6  Easfs  Rep.,  519.  7  East's  Rep.,  224.  Bleaden  v. 
Hancock,  4  Car.  Sf  Payne's  Rep.,  152.     2  Kent' s  Com.,  636. 

An  agreement  entered  into  by  a  number  of  dyers,  &c.,  at  a  public 
meeting,  that  they  would  not  receive  any  more  goods  to  be  dyed,  &c.,  but 
on  condition  that  they  should  respectively  have  a  lien  on  those  goods  for 
their  general  balance,  is  good  in  law ;  and  any  one,  who  after  notice  of 
it,  delivers  goods  to  either  of  those  persons,  must  be  taken  to  have  assent- 
ed to  those  terms.  Kirkman  et  al.  v.  Shawcross,  6  Term  Rep.,  14.  For 
special  lien,  see  ^gent,  tit.  Lien. 

4.  What  is  the  rule  of  the  common  law  as  to  the  lien  of  the  vendor  upon 
lands  sold  1 

The  rule  is,  that  both  the  vendor  and  the  vendee  have  mutual  liens ; 
the  former  for  the  purchase  money  due,  and  the  latter  for  what  he 
has  paid,  in  case  it  is  to  be  restored  to  him. — Farmer  v.  Samuel,  4  Litt., 
190.  Newman  v.  Machin,  5  Hayd.  Rep.,  241.  M'Campbell  v.  M'Camp- 
bell,  5  Litt.  Rep.,  94.  Brown  v.  East,  5  Mon.  Rep.,  408.  Frink  v. 
M'cKeon,  4  ./.  /.  Marsh.  Rej).,  169. 

The  vendor  has  a  lien  on  the  estate  sold,  so  long  as  it  remains  in  the 
hands  of  the  vendee,  unless  the  circumstances  of  the  case  show  that  such 
lien  was  not  intended  to  be  reserved. — Stafford  v.  Van  Rensselaer,  9 
Cowen's  Rep.,  316.     Gilman  v.  Brown,  1  Masoii's  Rep.,  212. 

By  the  civil  law,  the  French  law,  and  the  law  of  Louisiana,  the  vendor 
of  personal  property  has  this  privilege,  and  it  is  not  destroyed  by  taking  a 
promissory  note,  bond,  or  other  acknowledgment  from  the  buyer. — Domat, 
b.  4,  tit.  5,  sec.  2.  Duranton,  des  Priv.  et  des  Hypoth.,  Liv.  3,  tit.  18,  sec. 
2.  Mo.  119—127.     Thayer  v.  Goodall,  4  Lou.  Rep.,  222.      Terry  v.  Terry 
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et  aL,  10  Loic.  Rep.,  68,  Civil  Code  of  Lou..,  art.  3194.  The  assignor  of 
a  term  for  years,  has,  in  equity,  no  lien  upon  the  land  for  the  money 
agreed  to  be  paid,  as  the  consideration  of  the  assignment. — Jforjieet  v. 
Cotton,  1  Dev.  Eq.  Rep.,  SS'i. 

Bat  the  assignment  of  a  note  gives  the  assignee  a  lien  on  an  estate 
conveyed  in  trust  to  secure  the  payment,  which  cannot  be  affected  by  neg- 
ligence in  prosecuting  an  action  at  law. — McLananan  v.  Chambers^  1  Mon- 
roe Rep.,  44. 

5.  What  is  the  effect  of  an  assignment  on  a  deed  of  conveyance  ex- 
pressed to  be  to  secure  a  sum  of  money  % 

It  creates  a  lien  in  equity. — Askcraft  v.  Brownfield,  7  Monroe^s  Rep., 
128. 

A  suit  in  equity  to  set  aside  a  fraudulent  deed,  and  to  have  the  land 
sold,  gives  the  complainant  a  lien  on  the  land,  which  is  not  defeated  by 
a  bond  fide  sale,  to  creditors,  or  under  an  execution  on  the  judgment  of 
another  creditor. — Scott  v.  Coleman,  5  Monroe  Rep.,  74.  Scotc  v.  McMel- 
len,  1  Lilt.,  302.     Purdy  v.  Doyle,  1  Paige's  Rep.,  558. 

A  written  acknowledgment  by  an  executor  of  a  trust  created  by  pa- 
rol, was  held  to  be  a  lien  upon  the  estate  of  the  testator,  conveyed  by  the 
executor  or  trustee  to  a  voluntary  purchaser  with  notice. — Rutledge's  Adm. 
V.  Smith's,  1  M' Cord's  Ck.  Rep.,  119. 

The  court,  under  special  circumstances,  decreed  that  the  defendant 
should  have  a  lien  in  the  nature  of  mortgage,  on  complainant's  house, 
for  a  balance  of  account  to  be  reported  by  a  master. — Carmichael  v.  Abra- 
hams, 1  Dessau.  Rep.,  114. 

6.  What  is  the  effect  as  to  a  lien,  where  deeds  are  deposited  for  the 
purpose  of  giving  credit  % 

The  person  with  whom  they  were  deposited  has  no  lien  upon  them 
for  what  is  due  to  him  in  respect  of  monies  previously  advanced. — Mount- 
ford  V.  Scott,  Turn,  fy  Russ.,  274.  Orenham  v.  Esdale,  2  Young  Sf  Jer.^ 
493. 

On  a  bill  of  foreclosure,  and  a  decree  in  mortgagor's  lifetime,  the 
costs  are  a  lien  on  the  property  mortgaged. — jYetherville  v.  Bennett,  2 
Moll,  457. 

Where  an  incumbrancer  negligently  leaves  title  deeds  in  the  gran- 
tor's possession,  a  lien  may  be  obtained  upon  them  by  the  grantor's  de- 
livering them  to  a  solicitor. — Bernard  v.  Draught,  1  Moll.,  38. 

7.  V/hat  is  the  effect  of  an  order  to  pay  a  debt  out  of  a  particular  fund  1 

It  is  an  equitable  assignment  pro  tanto,  and  gives  the  creditor  who 
receives  the  order,  a  specific  equitable  lien  upon  such  fund. — Brodley  v. 
Root,  5  Paige,  632. 

Where  a  voluntary  assignment  was  executed,  and  a  portion  of  the  as- 
signed property  was  placed  by  the  assignee  in  the  hands  of  an  auctioneer 
to  be  sold,  who  sold  the  same  and  received  the  proceeds  thereof  5  and  the 
assignment  was  subsequently  declared  void,  and  a  receiver  appointed  to 
15 
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take  charge  of  the  assigned  property.  It  was  held^  that  the  auctioneer  had 
no  lien  upon  the  proceeds  of  the  goods,  but  was  bound  to  pay  over  the 
same  to  the  receiver  for  the  benefit  of  the  creditors  of  the  assignor. — 
Hone  V.  Henriquez,  13  Wendell  Rep.,  240.  Oxen/iam  v.  Esdale,  2  Young 
Sr  Jer.,  493.     Tunno  v.  Bethune,  1  Dessnu.  Rep.,  285. 

An  accountant  who  lias  been  employed  in  a  bankruptcy,  has  no  lien 
on  the  bankrupt's  certificate  for  the  payment  of  his  costs. — 1  Russ.  Sf 
J\Iylne,  330. 

8.  Wliat  is  the  rule  in  equity,  where   one  has  a  lien  on  two  funds,  and 
another  has  a  posterior  lien  upon  only  one  of  them  % 

That  the  one  having  both  liens  will  be  compelled  first  to  exhaust  the 
subject  of  his  exclusive  lien,  and  will  be  permitted  to  resort  to  the  other 
only  for  the  deficiency. — Piatt  v.  St  Claires  Heirs,  6  Ham.  Rep.,  233. 

If  three  persons  mortgage  their  joint  property  to  indemnify  the 
drawer  of  bills  of  exchange,  drawn  for  their  accommodation,  in  case  of 
protest,  and  if  each  of  the  mortgagees  agrees  to  take  up  a  third  part  of 
the  bills  upon  their  return  under  protest,  and  if  two  of  them  neglect  to 
take  up  their  thirds,  whereby  the  other  mortgagor  is  obliged  to  take  up 
the  wiiole  of  the  bills,  in  consequence  of  which  he  requests  the  drav/er 
not  to  release  the  mortgage,  but  to  hold  it  for  his  benefit,  a  lieu  in  equity 
is  thereby  created  upon  the  mortgaged  property  to  the  amount  of  two- 
thirds  of  the  bills,  in  favor  of  the  mortgagor  who  took  up  the  whole. — 
Piatt  V.  Law,  9  Crunch,  458.  Foncraft  v.  Wood,  4  Russ.,  487.  Clark  v. 
Mauran,  3  Paige's  Rep.,  373.     Read  v.  Simmons,  1  Dessau.  Rep.,  552. 

9.  How  are  liens  extinguished  \ 

One  having  a  right  of  lien,  may  relinquish  it  by  his  consent,  or  waive 
it.  A  factor  loses  his  lien  by  voluntarily  parting  with  the  possession  of 
the  goods,  as  by  pledging  them  for  his  own  debt,  or  suffering  them  to  be 
attached;  in  either  case  the  owner  may  trace  and  recover  them. — Holly 
V.  Huggeford,  8  Pick.  Rep.,  73. 

A  right  of  lien  has  never  been  carried  further  than  while  the  goods 
remain  in  possession  of  the  party  claiming  it. — Sweet  v.  Lyon,  1  East''s 
Rep.,  4.  And  if  the  vendor  deliver  unconditionally,  the  goods  sold,  the 
lien  is  gone. — Owenson  v.  Morse,  1  Term  Rep.,  G4. 

But  parting  with  part  of  the  goods  will  not  destroy  the  lien  upon  the 
remainder. — Johnson  v.  Johnson,  3  Maule  Si'  Selw.,  267.  Hansen  v.  Mayer, 
6  East's  Rep.,  622. 

Or  parting  with  them  on  condition,  and  if  the  condition  is  not  Tper- 
(ovmed.— Knight  v.  Hopper,  Skin.  Rep.,  647.     12  Petersdorff's  .ib.,  286. 

Where  a  broker  tortiously  pledges  goods  on  which  he  has  a  lien,  the 
lien  is  extinguished. — McCombie  v.  Davis,  7  EasCs  Rep.,  7.  But  not 
where  he  pledges  them  to  a  third  person,  informing  him  of  the  nature  of 
his  possession  and  his  lien. — Linlock  v.  Craig,  3  Term  Rep.,  119.  Hun- 
ton  v.  Prinsep,  10  East''s  Rep.,  378.  The  lien  is  gone  where  the  party 
takes  negotiable  security. — Horncaslle  v.  Farran,  3  Barn.  Sf  Aid.,  497. 

S.  advanced  money  for  B.,  and  took  a  horse  in  security,  and  after- 
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wards  bought  a  debt  against  B.  B.  afterwards  paid  S.  the  money  ad- 
vanced, and  demanded  the  horse,  \vhich  was  refused,  unless  the  amount 
of  the  debt  purchased  was  also  paid.  Held  that  S.  could  not  retain  the 
horse  for  the  latter  sum.— Ball  v.  Sfanly,  5  Yergrr'sRep.,  199. 

If  a  person  holding  a  lien,  or  having  a  legal  title  to  real  property, 
stand  by  and  see  that  property  mortgaged  or  sold,  and  not  assert  his  right, 
or  warn  the  mortgagee  or  purchaser,  he  is  in  equity  considered  as  waiv- 
ing his  lien. — Mosley  v.  Garrett,  1  J.  J.  Marsh.  Rep.,  215. 

A  lien  is  a  personal  right,  and  cannot  be  assigned. — Daubig7iy  v. 
Duval,  5  Term  liep.,  608. 

A  purchaser  for  a  valuable  consideration  and  without  notice,  will  re- 
tain against  an  equitable  lien. — Lampiere  v.  Pasley,  2  Term  Rep.,  484i. 
Brown  v.  Heathcote,  1  Atk.  Rep.,  160. 


LIMITATIONS-STATUTE  OF. 

1.  In  what  have  limitations  their  origin  1 

They  are  the  creatures  of  the  statute  laws  ;  for,  by  the  common  law, 
there  is  no  limitation  as  to  the  time  for  commencing  suits. — The  position 
of  Bracton,  that  "  omnes  actiones  in  mundo  infra  certa  tempora  limita- 
iionem  hahent^''  Coke  says,  admits  of  several  exceptions  ;  and  he  adds 
that  limitations  of  actions  was  by  force  of  divers  acts  of  parliament.  And 
this  is  the  settled  doctrine,  both  in  England  and  this  country. — Wall  v. 
Robson,  2  Mott  6f  McCord's  Rep.,  499.  Wilcox  v.  Filch,  20  Johns.  Rep., 
475.  The  People  v.  Gilbert,  18  Johns.  Rep.,  227.  Co.  Litt.,  115.  3 
Black.  Com.,  188. 

Prescription  is  a  thing  of  policy  growing  out  of  the  experience  of  its 
necessity  ;  and  the  time  after  which  suits  shall  be  barred,  has  been  from 
a  remote  antiquity  fixed  by  every  nation,  in  virtue  of  that  sovereignty  by 
which  it  exercises  its  legislation  for  all  persons  and  property  within  its 
jurisdiction. — McElmoyle  v.  CohevUs  Adm.,  13  Peters'  S.  C.  Rep.,  312. 

AS  TO  REAL  AND  MIXED  ACTIONS. 

1.  What  character  of  possession  is  necessary  to  vest  a  right  by  lim- 
itation 1 

It  must  be  actual,  exclusive  and  adverse.  And  where  the  possession 
is  equivocal,  recourse  may  be  had  to  the  acts  and  declarations  of  the  pos- 
sessor to  ascertain  quo  animo  the  possession  was  held. — Cooper  v.  Smith, 
9  Serg.  Sf  Rawle,  26.  McCoy  v.  Dick,  5  //;.,  254.  Utile  v.  Heaton,  2 
Ld.  Raymd.,  750.  Keen  v.  Dearborn,  8  East's  Rep.,  248.  Wilson  v, 
Watkins,  3  Peters'  S.  G.  Rep.,  51.  Henderson  et  ux.  v.  Griffin,  5  Peters'*  S. 
C.  Rep.,  151.     Piatt  v.  Vatier,  9  Peters'  S.  C.  Rep.,  405. 

2.  How  are  the  statutes  of  limitations  considered  in  equity  1 
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Statutes  of  limitations  are  applied  in  equity  in  all  cases  where  at  law 
they  might  be  applied.  At  law,  to  make  the  statute  a  bar,  there  must  be 
an  adverse  possession,  and  by  analogy  of  equity  in  a  similar  case,  will 
hold  the  statute  to  be  a  good  bar. — Coulson  v.  Walton,  9  Peters^  S.  C. 
Rep.,  62.  HavL'ley  v.  Cramer,  4  C Owen's  Rep.,  118.  Reed  v.  Bullock, 
Lin.  Sel.  Cas.,  511.  Hinton  v.  Fox,  3  Litt.  Rep.,  381.  Armstrong  v. 
Campbell,  3  Yergei-\s  Rep.,  201.     Smith  v.  Carney,  1  Litt.  Rep.,  296. 

Chancery  has  adopted  the  limitation  as  a  general  rule  of  decision. — 
Brecke?iri(Ige  v.  Churchill,  3  J.  J.  Marsh.,  15.  Frame  v.  Kinney,  2  Jl.  K. 
.Marsh.,  11-i.  Thompson  v.  Blair,  3  Murp.,  583.  Perkins  v.  Hays,  Cook's 
Rep.,  170.  Harrison  v.  Harrison,  1  CalVs  Rep.,  419.  Kinney'' s  Exrs.  v. 
McChire,  1  Rand.  Rep.,  24-8.  i/ew;^^  v.  Bacon,  3  Hen.  <§■  Munf.,  89. 
Elmendorf  v.  Taylor,  10  Whealo?i,  176.  jBo7//e  v.  Rowand,  3  Dessau. 
Rep.,  555.  Ligan  v.  Henderson,  1  Bland's  Rep.,  273.  i5oon  v.  Chiles, 
10  Peters'  /S.  C.  i2c;).,  117.     5«7i/c  f/".  S.  v.  Daniels,  12  /Z>.,  32. 

And  in  a  case  in  which  clear  adverse  possession  of  the  real  estate  in 
controversy,  without  any  acknowledgment  of  a  trust  in  any  one,  and  no 
I'.ircumstances  to  be  shown  to  overcome  the  decisive  influence  of  this  ad- 
verse possession,  the  court  held,  that  according  to  the  established  doctrine 
in  courts  of  equity,  independent  of  any  legislative  limitation,  it  would  not 
entertain  so  stale  a  demand. — Piait  v.  Vatier,  9  Peters'  S.  C.  Rep.,  405. 
Hovejiden  v.  Annesly,  2  Sch.  4'  Lefr.,  637.  Smith  v.  Clay,  3  Bro.  Ch. 
Rep.,  640.  Cholmondeley  v.  Clinton,  2  Jac.  Sf  Waker,  1.  Beckford  v. 
Wade,  17  Fes.,  86.  Barney  v.  Ridgard,  1  Cox  Cas.,  145,  Blannerhassei 
V.  Day,  1  Ball  S)-  Beatt.  Rep.,  104-.  Hardy  v.  Reeves,  4  Pw.,  479.  Har- 
rington V.  Smith,  1  Bro.  Ch.  Cas.,  95.  Decouche  v.  Savatiere,  3  Johns. 
Ch.  Rep.,  190.  ATrme  v.  Bloodgood,  7  Johns.  Ch.  Rep.,  93.  Prevost  v. 
Gratz,  6  Wheaton,  481.  Hughs  v.  Edwards,  9  Wheaton,  489.  Willis07i 
V.  Mathews,  3  Peic?-^'  5.  C.  iie/).,  4.  Jlf?7/er  v.  Mclntyre,  6  Pe^erir'  S.  C. 
i?e/?.,  61. 

3.  What  facts  are  sufficient  to  constitute  an  available  adverse  posses- 
sion 1 

It  is  well  settled,  that  to  constitute  an  adverse  possession  there  need 
not  be  a  fence,  a  building  or  other  improvement  made ;  it  suffices  for 
this  purpose  that  visible  notorious  acts  were  exercised  over  the  premises 
in  controversy. 

An  entry  by  one  on  the  land  of  another,  is  or  is  not  an  ouster  of  the 
legal  possession  arising  from  the  tiller,  according  to  the  intention  with 
which  it  is  done.  If  made  under  color  of  right,  it  is  an  ouster  ;  otherwise 
it  is  a  mere  trespass.  In  legal  language  the  intention  guides  the  entry 
and  fixes  its  character. — Ewing  v.  Burnett,  11  Peters''  S.  C.  Rep.,  41. 

Canal  digging  and  felling  trees  are  not  such  acts  of  possession  as 
may  be  the  basis  of  prescription. — Macarty  v.  Foucher,  12  Mar.  Lou. 
Rep.,  11. 

An  order  to  record  a  will,  will  enable  a  party  to  plead  prescription 
under  it. — Claris  heirs  v.  Barnham's  heirs,  4  JV*.  S.  Mar.  Lou.  Rep.,  411. 
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Neither  actual  occupation  nor  cultivation  is  necessary  to  constitute 
actual  possession,  when  the  property  is  so  situated  as  not  to  admit  of  any 
permanent  useful  improvement,  and  the  continued  claim  of  the  party  has 
been  evidenced  by  public  acts  of  ownership,  such  as  he  would  exercise 
over  property  which  he  claimed  in  his  own  right,  and  could  not  exercise 
over  property  which  he  did  not  claim. — Ewing  v.  Burnett,  11  Peters'  S. 
C.  Rep.,  41.     Miller  y.  Mclntire,  6  Peters'  S.  C.  Rep.,  61. 

Where  there  has  been  an  entry  on  lands  under  color  of  title  by  deed, 
the  possession  is  deemed  to  extend  to  the  bounds  of  that  deed,  although 
the  actual  settlement  and  improvements  were  on  a  small  parcel  only  of 
the  tract.  In  such  a  case,  where  there  is  no  adverse  possession,  the  law 
construes  the  entry  to  be  co-extensive  with  the  grant  to  the  party,  upon 
the  ground  that  it  is  his  clear  intention  to  assert  such  possession. — Elliot 
V.  Pearl,  10  Peters'  S.  C.  Rep.,  144. 

4.  What  is   the  rule  as  to  adverse  possession  betvi^een  landlord  and 
tenant  1 

It  is  a  well  established  principle  that  a  tenant  cannot  dispute  his  land- 
lord's title. — Woodward  v.  Broion  et  al.,  13  Peters'  S.  C.  Rep.,  1. 

5.  How  is  the  possession  of  an  agent  or  bailee  held  % 

It  is  not  adverse  until  after  demanded. — Lever  v.  Lever,  1  HiWs  Ch. 
Rep.,  67.  Coster  v.  Murry,  5  Johns.  Ch.  Rep.,  522.  Pendleton  v.  Phelps, 
4  Day,  476.  Collier  v.  Poe,  Dev.  Eq.  Rep.,  55.  Honey  v.  Honey,  1  Sim. 
4-  Stu..,  568.     Mims  v.  Mims,  3  /.  J.  Marsh.,  106. 

6.  How  is  the  statute  applied  to  cases  of  dower  % 

The  statute  of  limitations  will  protect  a  purchaser  against  a  claim  of 
dower,  but  not  the  heirs. — Boyle  v.  Rowand,  3  Dess.  Rep.,  555. 

7.  What  is  the  rule  as  to  trustees  \ 

The  rule  is,  that  where  the  trust  is  created  by  the  act  of  the  parties, 
the  possession  of  the  trustee  is  the  possession  of  the  cestui  que  trust,  and 
no  length  of  such  possession  will  bar  ;  but  if  the  trust  be  constituted  by 
the  fraud  of  one  of  the  parties,  or  arises  from  a  decree  of  a  court  of  equity, 
or  the  like,  the  possession  of  the  trustee  becomes  adverse,  and  the  statute 
of  limitations  will  run  from  the  time  when  the  fraud  was  discovered. — 
Thompson  v.  Blair,  3  Murph.  Rep.,  583. 

The  statute  is  a  bar  to  a  demand  by  one  tenant  in  common  against 
another  tenant  in  common,  for  an  account  further  back  than  six  years. — 
Ka7iev.  Bloodgood,  1  Johns.  Ch.  Rep.,  116.  Lewis  v.  Stafford,  4>  Bibb. 
Rep.,  319. 

Settlers  coming  within  the  purview  of  the  Act  of  Congress  of  the  2d 
of  March,  1805,  may  prescribe  from  the  day  that  they  were  embraced  hy 
the  dispositions  of  that  law. — King  et  al.  v.  Martin,  5  Marlin's  Lou.  Rep., 
197. 
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8.  What  is  the  rule  as  to  tacking  possessions  so  as  to  raise  a  prescrip- 
tion "? 

In  order  that  the  possessor  may  unite  the  possession  of  his  predeces- 
sor with  his  own,  that  of  the  latter  must  have  been  :  first,  in  good  faith 
and  under  color  of  title  ;  secondly,  it  must  be  continued  and  without  in- 
terruption ;  and  thirdly,  it  must  be  that  which  the  possessor  had  at  the 
moment  of  tradition. — Innis  v.  Miller  et  al.,  10  Martin's  Lou.  Rep.,  289. 
Miller  v.  Mclntire,  6  Peters'  S.  C.  Rep.^  61.  Green  v.  Lessee  of  J\real,  6 
Peters'  S.  C.  Rep.,  291. 


OF  PERSONAL  ACTIONS. 

1.  What  is  the  rule  as  to  a  bond  1 

If  no  payment  be  made  on  a  bond  in  twenty  years,  payment  is  pre- 
sumed ;  and,  if  other  circumstances  are  added,  even  a  less  time  may  be 
sufficient.  And  such  a  presumption  is  allowed  in  equity  as  well  as  at  law. 
— Brewton  v.  Cannon,  1  Bay's  Rep.,  482.  Mease  v.  Stephen,  Cox's  Rep)., 
434.  Dunlap  v.  Ball,  2  Crunch,  183.  Cottle  v.  Payne,  3  Day's  Rep.,  289. 
Lynde  v  Dennisson,  3  Conn.  Rep.,  387.  1  Term  Rep.,  270.  2  Stra.,  826. 
^Ld.Raymd.,  1370. 

The  statute  of  limitations,  with  respect  to  a  particular  offence,  does 
not  extend  to  a  recognizance  taken. — Kingsbury  v.  Phipps,  2  Root's  Rep., 
357.     Stratlon  v.  The  Mutual  Jiss.  Co.,  6  Rand.  Rep.,  22. 

2.  What  is  the  rule  as  to  banking  corporations  % 

The  statute  of  limitations  is  not  applicable  to  demands  on  bank  notes, 
when  the  action  is  against  the  corporation,  because  the  circulation  is 
daily  renewed,  and  because  a  lapse  of  time  is  no  presumption  of  payment. 
But  when  the  action  is  brought  against  the  directors  for  malfeasance  or 
negligence,  it  is  the  same  as  any  other  special  action  on  the  case. — 
Hinsdale  v.  Lamed  et  al.,  16  Mass.  Rep.,  65. 

Corporations,  as  well  as  private  persons,  may  plead  the  statute  of 
limitations  ;  so  also  the  directors  who,  on  the  dissolution  of  a  company, 
are  by  statute  trustees  with  power  to  settle  its  concevns.-^Kane  v.  Blood- 
good,  7  Johns.  Ch.  Rep.,  1 16.  Lewis  v.  Stafford,  4  Bibb.  Rep.,  319.  Bank 
of  the  U.  S.  v.  McKenzie,  2  Brock.  Rep.,  393. 

CASES  NOT  BARRED. 

The  proviso  in  the  7th  sec.  of  the  English  statute,  (and  all  our  statutes 
are  copi-ed  from  it,  or  are  very  similar),  is  thus  :  "  If  any  person,  &c.,  be, 
at  the  time  when  such  cause  of  action  accrued,  within  the  age  of  twenty- 
one  years,  feme  covert,  non  compos  mentis,  imprisoned  or  beyond  seas,  that 
then  such  person  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 
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take  the  same  within  such  times  as  are  before  limited,  after  coming  of  age, 

discovered,  of  sane  memory,  at  large,  and  returned  from  beyond  seas." 

Actions  which  concern  the  trade  of  merchandise,  are  excepted. 

1.  What  is  the  general  rule  as  to  trustee  and  cestui  que  trust  ? 

That  the  statute  does  not  run. — Overstreet  v.  Bate,  1  J.  J.  Marshall, 
370.  Pug/i's  heirs  v.  JBelPs  heirs,  Idem,  401.  Coster  v.  Murray,  5  Johns. 
Ch.  Rep.,  244..  Gist  v.  Cattle,  2  Dessau.,  53.  Thomas  v.  White,  3  Litt. 
Rep.,  177.     Stephen  v.  Yandle,  3  Hayd.,  221. 

The  statute  of  limitations  does  not  bar  a  technical  trust  created  by 
contract,  continued,  acknowledged  and  acted  upon  by  the  parties. — Tur- 
rill  V.  .Murray,  4  Yerger,  104.     Berrien  v.  Lenoir,  1  Car.  Law  Rep.,  508. 

Those  trusts  which  are  the  creatures  of  the  courts  of  equity,  and  not 
within  the  cognizance  of  a  court  of  law,  are  not  within  the  statute. — Wis- 
ner  v.  Barne.t,  4  Wash.  C.  C.  Rep.,  631.  Trecoihick  v.  ..Austin,  4  Mason, 
16.  Bryant  v.  Puckeft,  3  Haywood's  Rep.,  252.  Decouche  v.  Savetier,  3 
Johns.  Ch.  Rep.,  216.  Shebly  v.  Shebly,  Cook,  182.  Hunter's  Ex.  v. 
Spotswood,  1  Wash.  Rep.,  145.  Warnburzee  v.  Kenedy,  4  Dessau.  Rep., 
474.  Pinson  v.  Ivey,  1  Yerg.,  291.  Turner  v.  Debell,  2  ^.  K.  Marshall, 
284.  Van  Rhyn  v.  Vincent's  Extrs.,  1  McGord's  Ch.  Rep.,  314.  Booth 
V.  Lord  Warrington,  4  Bro.  Pari.  Cas.,  163.  Story  on  Eq.  Pleading,  sec. 
751.  Bond  V.  Hopkins,  1  Sc/^.  <§-  Le//-.,  413.  Hovenden  v.  Lore?  Annesly, 
2  ScA.  (S-  Le//-.,  630.  S.  S.  Co.  v.  Wymondsdell,  3  P.  fF«7/.,  143.  ^oone  v. 
CMe?,  10  Peters'  S.  C.  Rep.,  111. 

The  statute  does  not  run,  in  case  of  voluntary  conveyances,  void 
acrainst  creditors. — Buist  v.  Smith,  2  Dessau.  Rep.,  215. 

The  statute  of  limitations  does  not  run  against  an  equity  founded 
upon  a  subsisting  trust,  nor  against  an  equity  founded  on  a  fraud,  while 
the  person  against  whom  the  equity  is  claimed,  keeps  the  fraud  concealed 
from  the  party  claiming  the  equity. — Payne  v.  Hathway,  3  Vermont  Rep., 
212. 

A  trust  for  the  payment  of  debts,  in  a  will  of  personal  estate,  will 
prevent  the  operation  of  the  statute  of  limitations.— Jo^je^  v.  Scott,  1  Russ. 
Si-  Mylne,  255. 

2.  What  is  the  rule  as  to  the  action  of  dower  % 

That  the  statute  of  limitations  is  no  bar  to  a  widow's  claim  for  dow- 
er, or  for  the  rents  and  profits  thereof. —  Wells  v.  O'Beall,  2  Gill  Si'  Johns., 
468.  Bar7iard  et  ux.  v.  Edwards,  4  New  H.  Rep.,  107.  Moore  v.  Frost, 
2  Jfew  H.  Rep.,  126.  Windham  v.  Portland,  4  Mass.  Rep.,  388.  Meigs 
v.  Dimock,  6  Conn.  Rep.,  462. 

In  the  English  law,  the  wife's  remedy  by  action  for  her  dower,  is 
not  within  the  ordinary  statutes  of  limitation. — Davenport  v.  Wright,  Dyer, 
224.     Park  on  Dower,  311. 

In  South  Carolina  it  was  held,  in  Ramsay  v.  Dozier,  1  Const.  Rep., 
112,  and  in  Boyle  v.  Rowand,  3  Dessau.  Rep.,  555,  that  time  was  a  bar  to 
dower  as  well  as  to   other  claims.     In  New  York,  dower  must  be  de- 
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manded  within  twenty  years. — t  Kent's  Comm.^  70.  This  is  now  the 
rule  in  England.— S'/a^  3—4  Will.  4,  cli.  27. 

The  statute  of  limitations  does  not  run  in  favor  of  one  tenant  in  com- 
mon against  another,  unless  there  has  been  an  actual  ouster  and  adverse 
possession. — Coleman  v.  Hucheson,  3  Bibb.,  209. 

It  will  not  run  in  favor  of  a  purchaser  for  a  valuable  consideration 
who  had  knowledge  of  the  rights  of  the  parties,  nor  where  he  held  as 
tenant  in  common,  and  during  the  minority  of  the  other  party. — Saxton  v. 
Barkaddc,  4  Dessau.  Rep.,  522. 

The  statute  does  not  bar  a  charge  upon  an  estate. — Kane  v.  Blood- 
good,  7  Johns.  Ch.  Rep.,  116. 

If  one  of  the  persons  against  whom  a  decree  is  given,  be  an  infant, 
his  infancy  will  prevent  the  statute  of  limitations  from  barring  those  who 
must  necessarily  join  with  such  infant  in  a  writ  of  error  to  reverse  such 
decree. — Kenedy  v.  Duncan,  Hard.  Rep.,  366. 

3.  How  is  the  statute  applied  to  merchants'  accounts  ? 

'J'he  rule  is,  that  open  accounts  between  merchants  and  traders  are 
not  within  the  statute  ;  but  merchants'  accounts  are  barred  by  the  statute 
if  more  than  six  j'ears  have  elapsed  since  the  dealing  ceased  ;  and  the 
exception  does  not  extend  to  an  account  stated. — 12  Petersdorff,  230. 

An  account  between  a  principal  and  his  factor  is  not  within  the  act, 
both  being  merchants. — Stiles  v.  Donaldson,  2  Dall.  Rep.,  264.  Moore 
V.  Mauro,  4  Rand.  Rep.,  488. 

The  exception  extends  only  to  the  dealings  between  merchant  and 
merchant,  and  to  accounts  concerning  the  trade  of  merchandise. — Spring 
V.  Gray's  Extr.,  6  Peters''  S.  C.  Rep.,  151. 

The  trade  of  merchandise  which  can  present  an  account  protected 
by  the  exception,  must  not  only  be  between  merchant  and  merchant,  but 
between  the  plaintiff  and  defendant.  The  account — the  business  of  mer- 
chandise which  produces  it — must  be  between  them. — Ibid,  Mandeville 
et  al.  v.  Wilson,  5  Cranch,  15.  Ramchandu  v.  Hammond,  2  Johns.  Rep., 
200.     Coster  et  al.  v.  Murray  et  al.,  5  Johtis.  Ch.  Rep.,  522. 

In  North  Carolina,  it  has  been  decided,  that  where  the  account  has 
been  running  from  its  commencement,  the  statute  attaches  only  from  the 
date  of  the  last  item. — McJ\''avghton  et  al.  v.  JVorris,  1  Haywd.  Rep.,  216. 
JYewsome  v.  Peron,  2  Haywd.  Rep.,  242. 

In  Pennsylvania,  the  exception  is  confined  to  mutual  accounts  and 
reciprocal  demands  between  merchants. — Ingham  et  al.  v.  Shepherd,  17 
Serg.  Sj-  Rawle,  374. 

The  death  of  one  of  the  parties,  the  account  being  unsettled,  does 
not  change  the  nature  of  the  demand  so  as  to  take  it  out  of  the  exception. 
It  is  proper  for  the  jury  to  determine  the  character  of  the  account,  and 
whether  it  concerns  the  trade  of  mere  hants. — Bass  v.  Bass,  8  Pickering^ 
Rep.,  187. 

4.  What  will  amount  to  an  account  stated  ? 

The  mere  rendering  an  account  does  not  make  it  a  stated  account, 
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but  if  the  other  party  receives  it,  admits  the  correctness  of  the  items, 
claims  the  balance,  or  offers  to  pay  it,  as  it  may  be  in  his  favor  or  against 
him,  then  it  becomes  an  account  stated. — Toland  v.  Sprague^  12  Peters' 
S.  C.  Rep.,  300. 

5.  What  is  the  construction  of  the  words  "  beyond  seas,"  in  the  statute 
of  limitations  ? 

The  terms  "beyond  seas,"  in  the  proviso,  are  construed  to  mean 
without  the  limits  of  the  state. — Shelby  v.  Guy,  11  Wheaton,  361.  Mur- 
ray V.  Baker,  3  Wheaton,  541.  Thurston  v.  Fisher,  9  Sergt.  cS'  Rawle's 
Rep.,  2SS.  Gillespie  v.  Hannahon,  4-  McCorcTs  Rep.,  503.  Bank  of  Alexan. 
V.  Dyer,  14  Peters'  S.  C.  Rep.,  141. 

The  exception  embraces  all  who  are  out  of  the  state  and  have  no 
property  in  it  liable  to  be  attached,  so  that  the  statute  does  not  begin  to 
run  until  either  the  person  or  the  property  is  subject  to  process.  The  re- 
turn of  a  debtor  into  the  state  must  be  such  a  return  as  would  enable  the 
creditor  to  arrest  his  body  as  security  ;  and  a  fraudulent  concealment  pre- 
vents the  operation  of  the  statute. — JDwiglit  v.  Clark,  7  Bibb,  515.  Ed- 
wards V.  Davis,  4  Bibb.  Rep.,  211.  White  v.  Bailey,  3  Mass.  Rep.,  271. 
Byrn  v.  Crowmiriahield,  1  Pick.  Rep.,  262.  Fowler  v.  Hu7it,  10  Johns. 
Rep.,  464.  Hysinger  v.  Balesill,  3  Gill  4*  Johns.  Rep.,  158.  Paterson 
Bank  v.  Leedlow,  6  Hals.  Rep.,  354.  Ruggles  v.  Keeler,  3  Johns.  Ch. 
Rep.,  267. 

Prescription  does  not  run  against  one  who  cannot  sell. — Jlyraud  v. 
Bahin's  heirs,  19  Mart.  Lou.  Rep.,  471.  Contra  non  valentem  agere  non 
currit  prascriptio. 

Prescription  does  not  run  against  him  who  cannot  sue. — Hernandez 
V.  Montgomery,  14  Mart.  Lou.  Rep.,  422.  Pothier,  Traite  des  Obligations, 
645.  Id.  Traite  de  Prescrip.,  nos.  22,  23,  8  Cranch,  84.  Morgan  v.  Robin- 
son, 12  Mart.  Lou.  Rep.,  76. 

Prescription  is  never  pleadable  to  a  claim  for  freedom. — Delphine  v. 
Deveze,  14  Mai-t.  Lou.  Rep.,  650. 

WHEN  THE   STATUTE  BEGINS  TO   RUN,  AND  HOW 
AFFECTED   BY  SUBSEQUENT  DISABILITIES. 

1.  What  is  the  general  rule  as  to  when  the  statute  begins  to  runl 

That  it  begins  to  run  from  the  happening  of  the  contingency  upon 
which  it  depends. — Fenton  v.  Imblers,  1  Blk.  Rep.,  354. 

It  cannot  be  pleaded  while  anything  is  to  be  done  on  request  and  no 
request  has  been  made. — Webb  v.  Martin,  1  Lev.,  4.  Collins  v.  Benning, 
1  Mod.  Rep.,  44.  It  cannot  be  pleaded  to  an  executory  promise. — Buckle 
V.  Moore,     Mod.  Rep.,  89. 

In  an  action   for  a  breach  of  duty,  the   statute  runs  from  the  negli- 
gence.— Battley  v.  Faulkner,  3  Barn.  Sr  .did.,  288.     Howell  v.  Young,  5 
Barn,  cf  Cresw.,  259.     Brown  v.  Hoicard,  4  Moore,   508.      Granger  v. 
George,'!  Dow.  Sr  Ry.,  729. 
16 
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Wages  are  calculated  from  the  time  of  the  service,  and  not  from  the 
time  of  the  contract. — Ewer  v.  Jones,  6  Mod.  Rep.,  26.  Cowper  v.  God- 
mond,  9  Bing.  Rep.,  748. 

2.  When  does  the  statute  commence  to  run  in  favor  of  a  sheriff,  in  an 
action  for  not  duly  returning  a  writ  % 

From  the  return  of  the  writ  into  the  clerk's  office. — Miller  v.  Jldams, 
16  Mass.  Rep.,  456. 

Where  the  statute  provides  that  actions  aprainst  sheriffs  for  the  mis- 
conduct of  their  deputies,  shall  be  commenced  within  four  years,  and  the 
deputy  takes  insufficient  security  on  the  service  of  mesne  process,  the 
statute  begins  to  run  only  from  the  tir.ie  of  the  return  of  non  est  inventus 
upon  the  execution,  because  the  cause  of  action  did  not  accrue  until  judg- 
ment recovered,  and  the  return  on  the  execution  against  the  principal. — 
Rice  V.  Hosmer,  12  Mass.  Rep.,  130.  Mather  v.  Green,  17  Massachusetts 
Rep.,  60. 

3.  What  is  the  rule  in  actions  for  negligence  or  mistake  1 

The  statute  begins  to  run  from  the  time  of  committing  the  negligence 
or  mistake.  As  in  an  action  of  assumpsit  to  recover  from  the  defendant 
the  amount  of  a  loss  sustained  by  reason  of  his  neglect  or  unskilful  con- 
duct in  the  character  of  an  attorney  at  law — the  question  was,  whether 
the  statute  commenced  running  from  the  time  of  the  error  committed,  or 
from  the  time  the  damage  was  developed  X  Held,  that  the  statute  com- 
menced running  from  the  time  of  committing  the  error  ;  and,  that  the 
damage  was  not  the  cause  of  action,  but  the  breach  of  the  implied  contract 
to  act  diligently  and  skilfully. —  Wilcox  v.  Plummer,  4  Peters'  S.  C.  Rep., 
172.  Sheriffs  of  JVorwich  v.  Bradshaw,  Cro.  Eliz.,  53.  And  the  statute 
will  be  sustained,  though  the  default  was  unknown  to  the  plaintiff  until  the 
time  has  run  out. — Granger  v.  George,  5  Barn.  Sf  Cresw.,  149.  Baltley  v. 
Faulkner,  3  Barn.  <$•  Aid.,  288.  Short  v.  McCarthy,  3  Barn.  8f  Md.,  626. 
Howell  V.  Young,  5  Barn.  Sf  Cresw.,  254.  Kerns  v.  Schoonmaker,  Ohio 
Gond.  Rep.,  814. 

In  the  prosecution  of  sheriff's  bail,  the  statute  will  begin  to  run  from 
the  time  judgment  is  entered  up. — Howard  v.  Miller,  1  Root.  Rep.,  373. 
Clark  V.  Ely,  2  Root.  Rep.,  380.  Where  the  statute  prescribes  that  a  writ 
of  error  must  be  brought  within  two  years  after  the  rendition  of  the  judg- 
ment or  final  determination  of  the  court ;  Held,  that  the  two  years  com- 
menced to  run  from  the  time  of  entering  the  rule  for  judgment. — Fleet  v. 
Youngs,  11  Wendell's  Rep.,  522,  in  error. 

4.  What  is  the  rule  as  to  a  promissory  note,  payable  on  demand  1 

That  the  statute  begins  to  run  presently,  because  from  that  time  the 
cause  of  action  arises. — Ruffes  Admr.  v.  Bull,  7  Har.  &r  John.  Rep.,  4. 
Barnall  v.  Magruder,  1  Har.  Sf  Gill  Rep.,  439.  Hepburn  v.  Sewell,4<  Id., 
393.  Presberg  et  al.  v.  Williams,  15  Mass.  Rep.,  193.  Sims  v.  Hampton, 
1  Sergt.  Sr  Rawle's  Rep.,  411.     Windsonv.  China,  4i  Greenl.  Rep.,  298. 
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5.  What  is  the  rule  as  to  sureties  who  pay  for  their  principals  % 

That  the  statute  begins  to  run  from  the  time  the  obligation  is  dis- 
charged. 

If  a  surety  pays  money  by  virtue  of  a  legal  obligation,  it  is  money 
paid  to  his  use,  and  gives  an  immediate  cause  of  action  against  the  prin- 
cipal, and  from  that  time  the  statute  begins  to  run. — Rodman  v.  Hedden, 
10  WendelPs  Rep.,  498.     Wctherly  v.  Manns,  11  Johns.  Rep.,  518. 

A  note  was  made  payable  when  a  mortgage  debt  should  be  collected  : 
Held,  that  the  mortgage  debt  was  collected  when  the  mortgage  was  fore- 
closed, and  the  statute  will  run  from  that  time. — Morgan  v.  Plum,  9 
Wendell's  Rep.,  289.     3  Mass.  Rep.,  562.     4  Wendell's  Rep.,  384. 

Where  money  was  paid  on  the  promise  of  the  intestate  to  convey  an 
estate,  which  he  died  without  doing,  and  the  statute  of  limitations  was 
pleaded,  it  was  held,  that  the  cause  of  action  did  not  accrue  when  the 
money  was  paid,  but  at  the  death  of  the  intestate. — Eames  v.  Savage,  14 
Mass.  Rep.,  425. 

So  where  an  administrator  had  paid  the  defendant  the  whole  of  his 
debt  upon  the  supposition  that  the  estate  was  solvent,  it  turned  out  to  be 
insolvent,  it  was  decided  that  the  cause  of  action  arose  when  the  insol- 
vency was  ascertained  by  a  decree,  not  when  the  money  was  paid. — 
Walter  v.  Bradley,  3  Pick.  Mass.  Rep.,  261. 

The  plaintiffs  were  guardians  of  the  estate  of  the  intestate.  Not 
having  personal  estate  to  pay  the  debts,  &c.,  they  obtained  a  license  to 
sell  the  real  estate.  The  sale  thereof  being  made,  the  letters  of  guardian- 
ship were  revoked,  when  the  ward  avoided  the  sales,  and  the  plaintiffs  in 
consequence  were  obliged  to  refund  the  purchase  money,  which  had  been 
paid  away  in  satisfaction  of  debts.  An  action  having  been  commenced 
to  recover  back  this  money  out  of  the  intestate's  estate,  the  statute  of  limit- 
ations was  set  up  in  bar;  and  the  question  was,  when  did  the  cause  of 
action  arise.  The  court  held  clearly  that  the  cause  of  action  arose  from 
the  time  of  refunding  the  money. —  Shearman  et  al.  v.  Athens,  4  Pick. 
Rev.,  283.  Cowper  v.  Godmond,  9  Bing.  Rep.,  748.  Miller  v.  Miller,  7 
Pick.  Rep.,  133. 

When  a  trust  expires  by  its  limitation,  or  ceases  to  be  a  continuing 
trust  by  the  act  of  the  parties,  the  statute  will  attach  and  run  against  it. — 
Zeinhart  v.  Foringer,  1  Pen7i.  Rep.,  492.  Green  v.  Johnson,  3  Gill  df 
John.  Rep.,  389.  Boyd  v.  Wilson,  1  Penn.  Rep.,  226.  5  Car.  Sf  Paytie, 
563. 

Upon  a  bill  payable  at  a  certain  time  after  sight,  or  after  date,  the 
limitation  runs  from  the  time  it  falls  due  ;  but  in  the  former  case  there 
must  be  a  presentment  of  the  bill  to  the  drawee,  to  fix  the  time  of  pay- 
ment.— 2  Taunt.  Rep.,  323.     10  Barn.  Sr  Cresw.,  103. 

6.  What  is  the  rule  in  cases  of  usury  % 

The  cause  of  action  is  consummate  eo  instanti  the  usury  is  paid  ;  and 
the  limitation  begins  to  run  simultaneously. — Breckenridge  v.  Churchill, 
3  J.  J.  Marsh.  Rep.,  16. 
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7.  What  is  the  rule  in  cases  of  fraud  or  mistake  1 

The  statute  begins  to  run  from  the  discovery  of  the  fraud  or  mistake, 
and  not  before. — Buchanan  v.  Brown^  Cook's  Rep.,  185.  Pugh  v.  Bell,  1 
J.  J.  Marsh.,  401.  Crane  v.  Panther,  4  J.  J.  Marsh.,  77.  Croft  v.  Ar- 
thur, 3  Dessau.  Rep.,  223.  Wamburzeie  v.  Kennedy,  4  Dessau.  Rep.,  474. 
Van  Rhyn  v.  Vincent,  1  McCord's  C,h.  Rep.,  314.  i2ac??a:  v.  Davison,  3 
Monroe.  Rep.,  40.  Shield  v.  Jlnderson,  3  Leigh^-  Rep.,  729.  Eigleberger 
V.  Kibler,  1  i/zZ/'s  CA.  iJep.,  121.  Haywood  v.  Marsh,  6  Yerger'^  i?fp., 
60.  '^2  Stonfs  Eq.  Jurisprudence,  p.  139,  sec.  1521.  Whalley  v.  Whalley. 
3  jB/i^A.  i2e/?,,  1.     Brooksbank  v.  S?ra2VA,  2  Yowwg-  <§•  Co//.,  58. 


OF  CAUSES  WHICH  ARREST  OR  SUSPEND  THE 
STATUTE. 

1.  How  may  the  prescription  to  things  be  interrupted  1 

By  two  modes:  1st.  Bj'  natural  interruption,  which  takes  place 
when  the  possessor  is  deprived  of  possession  of  the  thing  during  more 
than  a  year,  either  by  the  ancient  proprietor,  or  even  by  a  third  person. 
2d.  Bj^  a  legal  interruption,  which  takes  place  when  the  possessor  has  been 
cited  to  appear  before  a  court  of  justice,  either  on  account  of  the  property 
or  the  possession  :  and  the  prescription  is  interrupted  by  such  demand, 
whether  the  suit  was  brought  before  a  court  of  competent  jurisdiction  or 
not. — Poih.  Prescrip.,no.51.  Id.  des  Obligations,  no.  697,  4  a/.  Id. 
Bail  a  Rente,  no.  200.  Id.  Traite  de  Possession,  no.  73.  Id.  Introd.  au., 
tit.  14.  De  la  Cout.  d'Orl,  no.  33.  Toul,  Tom.  3,  p.  531.  Code  JVap., 
art.  2246.  Civil  Code  of  Lou.,  art.  3483-4.  Prull  v.  Peet,  3  Lou.  Rep., 
274. 

Prescription  is  not  interrupted  by  filing  the  petition,  but  by  its  ser- 
vice.— Bonnet  et  al.  v.  Ramsey,  18  Mar.  Lou.  Rep.,  129.  It  was  held 
in  New  Hampshire,  that  filling  up  the  writ  was  suing  out  the  process, 
within  the  meaning  of  the  statute. — The  Society  for  the  propagation  of  the 
Gospel  v.  Whitcomb,  1  J^ew  Hamp.  Rep.,  227.  And  in  Virginia  it  was 
held,  that  the  judge's  order  for  a  supersedeas  was  the  suing  out  of  pro- 
cess.— Auditor  v.  Graham,  1  CaWs  Rep.,  475.  And  in  that  state  motions 
have  been  held  to  be  within  the  term,  suit  or  action,  in  respect  to  the 
statute  limiting  actions  on  penal  statutes. — Overslreet  v.  Marshall  et  al.,  3 
Call's  Rep.,  192. 

In  Vermont  the  purchase  of  a  writ  is  the  suing  out  of  process  ;  and 
an  agreement  entered  into  for  a  reference  of  certain  matters  to  arbitration, 
was  held  to  be  within  the  meaning  of  the  statute. — Colking  v.  Thackston, 
Cam.  &•  J\''or.  Rep.,  93.  ^llen  v.  Mann,  1  Chip.  Rep.,  94.  Vance  v. 
Grainer,  Cam.  Sr  Mar.  Rep.,  71. 

Prescription  is  interrupted  by  an  action  wherein  the  plaintiff  was 
nonsuited.— Cre<ie;i  V.  Thread,  U  Mar.  Lou.  Rep.,  582.  3  Partida,  tit. 
29,  La.  29.  Schlosser  v.  Lcsher,  1  Dall.  Rep.,  411.  Beekman  v.  Satter- 
lee,  5  Cowens  i2e;>.,5l9.  Contra,  Hojpkins  v.  McPherson,  1  Bay.  Rep.  194. 
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Harris  v.  Denis,  1  Sergt.  <S*  Rawle^s  Rep.,  236.  2  Roofs  Rep.,  6.  Pan- 
dcctcs  Fanqaises,  vol.  7,  581,  582.  Dunod  Traile  de  Prescription,  92. 
Denissart,  vol.  3,  p.  740. 

A  bill  filed  by  one  creditor  on  behalf  of  himself  and  others,  will  pre- 
vent the  statute  from  running  against  any  of  the  creditors  who  come  under 
the  decree. — Sterndnle  v.  Hanki7ison,  1  Sim.,  393.  Barphy  v.  Holmes,  2 
Moll.,  1.     Waller  v.  Demit,  1  Dana's  Rep.,  92. 

2.  What  is  the  effect  if  there  be  error  in  the  process  1 

If  it  is  not  such  as  will  render  it  void,  it  is  not  essential. — 2  Black. 
Rep.,  1131.  0  Barn.  Sr  Md.  Rep.,  ^52.  4^  Barn.  Sf  Cresw.,  625.  Bar- 
kins  V.  Wilson,  6  Cowen,  475.  But  the  process,  to  be  available,  must  be 
duly  continued. — Soulden  v.  Van  Rensselaer,  3  WendeWs  Rep.,  472. 
Hume  V.  Dickinson,  4  Bibb.  Rep.,  276.  Barkins  v.  Wilson,  6  Cowen's 
Rep.,  471.  Dixon  v.  Atkinson,  2  Barnes,  343.  Sir  Wm.  Jones,  312. 
Cro.  Car.,  294.  Sty.,  444.  2  Black.  Rep.,  1133.  2  Leu.,  40.  1  Ventr., 
199.  SctzYA  v.  Bower,  3  Dwrw.  4*  East,  662.  2  5o5.  4'  Pull,  157.  14 
i:a5^'5  72ep.,  491. 

A  citation  served  upon  a  joint  debtor,  or  his  acknowledgment  of  the 
debt,  interrupts  the  prescription  with  regard  to  all  others  and  their  heirs, 
but  not  so  if  the  citation  be  served  on  one  of  the  heirs  of  a  joint  debtor. — 
Foth.  de  Prescrip.,  JVb.  56  et  148.  Poth.  des  Obligations,  J^'o.  698.  Toul.^ 
vol.  6,  pp.  769,  787,  811,  831,  832.  , 

A  citation  served  on  the  principal  debtor,  or  his  acknowledgment  of  J 
the  debt,  interrupts  the  prescription  on  the  part  of  the  surety. — Poth.  des 
Obligations,  Mo.  699.     TouL,  vol.  6,  p.  757. 

6,  What  is  the  general  rule  now  adopted,  as  to  reviving  an  obligation 
barred  by  the  statute,  by  acknowledgment  or  new  promise  1 

The  modern  rule  is  that  an  acknowledgment  which  will  revive  the 
original  cause  of  action,  ntiust  be  unqualified  and  unconditional — it  must 
show  positively  that  the  debt  is  due,  in  whole  or  in  part.  If  it  be 
connected  with  the  circumstances  which  in  any  manner  affect  the  claim, 
or  if  it  be  conditional,  it  may  amount  to  a  new  assumpsit,  for  which  the 
old  debt  is  a  sufficient  consideration ;  or  if  it  be  construed  to  revive  the 
original  debt,  that  revival  is  conditional,  and  a  performance  of  the  condi- 
tion, or  a  readiness  to  perform  it,  must  be  shown. 

If  the  bar  of  the  statute  is  sought  to  be  removed  by  a  new  promise, 
that  promise,  as  a  new  cause  of  action,  ought  to  be  proved  in  a  clear  and 
explicit  manner,  and  be  in  its  terms  unequivocal  and  determinate  ;  and  if 
any  conditions  are  annexed,  they  ought  to  be  shown  to  have  been  per- 
formed.— Bell  v.  Morrison,  1  Peters'  S.  C.  Rep.,  36.  Wetzell  v.  Buzzard^ 
11  Wheaton,  309.  Hyling  v.  Hastings,  1  Ld.  Raym.,  389.  Boydell  v. 
Drummond,  2  Campb.  Rep.,  157.  Wood  v.  Braddick,  1  Tavnt.  Rep.,  104. 
Clark  V.  Bradshaw,  3  Esp.  Rep.,  155,  Brandram  v.  Wharton,  1  Barn.  Sc 
Aid.  Rep.,  463.  Clementson  v.  Williams,  8  Cranch,  74.  Bangs  v.  Hally 
2  Pick.  Rep.,  368.     Danforth  v.  Culver,  11  Johns.  Rep.,  146. 

An  acknowledgment  of  a  debt  by  the  agent  of  the  plaintiff  is  suJH- 
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cient. — Moxint&iephcn  v.  Brook,  3  Barn.  <S*  Jlld.,  141  ;  or  if  made  by  the 
counsel  of  the  defendant,  3  Bing.,  119  ;  or  the  wife  accustomed  to  do  her 
husband's  business,  1  Holt,  591  ;  or  by  one  of  several  joint  contractors,  1 
Barn.  «S-  Aid.,  4-67.     2  Barn.  cS'  Cresw.,  23. 

In  tlie  older  English  cases  a  slight  acknowledgment  has  been  held 
sufficient,  as,  "  prove  your  debt  and  I  will  pay  you." — 1  Salk.,21.  "  What 
an  extravagant  bill  you  have  tendered  me." — Peak.  Rep.,  93.  1  Bing., 
2fi6.  But  recently  the  courts  have  been  lessliberal  in  giving  effect  to  an 
acknowledgment  of  indebtedness. — 7  Taunt.  Rep.,  608.  3  Dow.  fy  Ry. 
Rep.,  267.  4  Maule  S,-  Selw.  Rep.,  457.  Collyer  v.  Willick,  4  Bing.,  313. 
Owen  V.  Woolsey,  Bull.  jY.  P.,  148.  Long  v.  Greville,^  Dow.  Sf  Ry.  Rep., 
632.     6  Bing.  Rep.,  693. 

4.  What  is  the  doctrine  as  to  the  effect  of  the  acknowledgment  of  one 
joint  debtor  '. 

The  rule  is  that  the  acknov.-ledgment  of  one  joint  debtor,  or  ihe 
admission  of  one  co-partner,  during  the  partnership,  or  of  one  joint  con- 
tractor, in  relation  to  the  contract,  is  competent  proof  against  all. — Botind 
et  al.  V  Lathrop,  4  Conn.  Rep.,  336.  Coit  v.  Tracy,  8  Id.,  276.  Wyatt 
V.  Hodoon,  8  Bing.  Rep.,  399.  Perham  v.  Raynel,  2  Bing.  Rep.,  413. 
Lacy  V.  McJViele,  4  Dow.  S,'  Ry.,  7. 

But  after  the  dissolution  of  the  partnership,  one  partner  cannot  by  ac- 
knowledgment revive  a  debt  against  the  firm.  When  the  statute  of  limi- 
tations has  once  run  against  a  debt,  the  cause  of  action  against  the  part- 
nership is  gone. — Bell  v.  Morrison,  11  Peters^  S.  C.  Rep.,  360.  Hackley 
V.  Patrick,  3  Johns.  Rep.,  536.  JMalden  \.  Sherburne,  15  Johns.  Rep.,  409. 
Shelton  v.  Cock,  3  JMu7if.  Rep.,  191.  Simpson  v.  JMorrison,  2  Bay's 
Rep.,  533.  Montague  on  Part.,  125.  Watson  on  Part.,  448.  Yayides 
V.  Lefavoxir,  2  Blackf.  Rep.,  371.  Wiggins  v.  Hammo?id,  1  Missouri  Rep., 
121.  Owings  v.  Lov),  5  Gill.  Sf  Johns.  Rep.,  134.  Contra,  Johnson  v. 
Beardsley,  15  JiJins.  Rep.,  3.  Smith  v.  Ludlow,  6  Johns.  Rep.,  267. 
While  V.  Hale,  3  Pick.,  291.  Patterson  v.  Choate,  7  WendelVs  Rep.,  441. 
Austinv.  Bostwick,  7  Conn.  Rep.,  496.  Mclntire  v.  Oliver,  2 Hawk.,  209. 
Ward  V.  Howell,  5  Har.  Sf  Johns.,  60.  SheltoA  v.  Cock,  3  Jlfw^/.,  197. 
Briggs  V.  S^arA;,  1  S.C.  Const.  Rep.,  111.  Piety  \.  Fuller,  1  M'Cord, 
541.  Chardon  v.0liphant,2  S.  C.  Const.  Rep.,  685.  Fisher  \.  Tucker, 
1  M'Cord's  Ch.  Rep.,  175. 

But  such  an  acknowledgment,  made  after  the  dissolution  of  the 
partnership,  is  only  evidence  to  avoid  the  statute  of  limitations,  as  to  a 
joint  debt,  proved  by  other  circumstances,  not  to  prove  the  existence  of 
a  joint  debt,  and  so  charge  the  other  partners. — Ward  v.  Howell,  5  Har.  4* 
Johns.  Rep.,  60.  Hopkins  v.  Banks,  7  Cowen,  650.  Baker  v.  Stackpole, 
9  Cowen,  420. 

5.  What  is  the  rule  as  to  the  effect  of  an  acknowledgment  ef  an  execu- 
tor or  administrator  I 

The  rule  is,  that  an  acknowledgment  by  an  executor  will  not  bar 
the  statute. — Peck  v.  Pottsford,  7  Conn.  Rep.,  180.  Brow?i  v.  Anderson, 
13   Ma.ss.   Rep.,    201.    Daws  v.    Shed  et  al.,  15  lb.,  11.     Thompson  v. 
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Brown,  16  Id.,  172.  Stridefield  v.  Price,  2  Young  <§•  Jer.,  73.  12  Wheat., 
563. 

Contra,  an  executor  is  not  bound  to  plead  the  statute  of  limitations  to 
a  debt  which  he  believes  to  be  just ;  and  his  acknowledgment  will  pre- 
vent the  running  of  the  statute  j  and  equity  will  not,  in  such  a  case,  set 
aside  or  open  a  judgment  at  law,  to  let  in  the  devisees  and  legatees  to 
plead  the  statute. —  Walter  v.  Ratdiffe,  2  Dessau.  Rep.,  587.  Emerson  v. 
Thompson,  16  Mass.  Rep.,  429. 

in  England  it  is,  under  ordinary  circumstances,  in  the  discretion  of 
the  executor  to  plead  the  statute  or  not,  and  if  he  does  not,  and  acts  bona, 
fide  in  paying  the  debt,  the  payment  will  be  good. — J^orton  v.  Flecker,  1 
Atk.,  526.  Castleton  v.  Fanshaw,  Free,  in  Ch.,  100.  Ex  parte  Bawdry, 
15  Ves.,  498.  Shewen  v.  Vanderhorst,  1  Russ.  Sf  Mylne,  349.  2  Russ.  Sf 
Mylne,  75.     Will.  Law  of  Extrs.  p.  1282. 

An  acknowledgment  to  an  executor  is  sufficient. — Baxter  v.  Penni- 
man,  8  Mass.  Rep.,  133.     Emerson  v.  Thompson,  16  Mass.  Rep.,  429. 

6.  What  is  the  rule  as  to  the  effect  of  a  devise  to  avoid  the  statute  1 

The  rule  is,  that  a  devise  in  trust  for  the  payment  of  all  just  debts, 
does  not  prevent  the  statute  from  being  set  up  in  bar,  if  the  time  of  limita- 
tion be  expired  before  the  death  of  the  testator  ;  but  it  is  otherwise  if 
the  time  has  not  expired. — 1  Scho.  Sr  Lefr.,  109.  6  Mad.  Rep.,  326.  2 
Ball  Sr  Beatt.  Rep.,  21o.  Brown  v.  Griffith,  6  Munf.  Rep.,  45.  6  Johns. 
Ch.  Rep.,  294.  Beck  v.  Bosford,  7  Conn.  Rep.,  180.  Chandler  v.  Hill, 
2  Hen.  Sr  Munf.,  124.  Talliafero  v.  Rob,  2  Call.  Rep.,  258.  Harrison 
V.  Field,  2  Wash.  Rep.,  136.  Schoonmaker  v.  Roosa,  17  Johns.  Rep.,  301. 
Lewis  V.  Bacon,  3  Hen.  Sf  Munf.,  89.  Rogers  v.  Rogers,  3  WendelPs 
Rep.,  503. 

A  trust  for  the  payment  of  debts  in  a  will  of  personal  estate,  will  pre- 
vent the  operation  of  the  statute  of  limitations. — Jones  v.  Scott,  1  Russ.  4* 
Mylne,  255. 

A  general  direction  in  a  will  of  personal  estate,  to  pay  debts,  will  not 
stop  the  statute  from  running,  or  if  the  bar  has  already  attached,  remove 
ix.—Freke  v.  Cranefelt,  3  Mylne  Sr  Craig,  499. 

The  same  rule  will  apply  to  real  estate  if  the  statute  has  completely 
run  before  the  testator's  death,  otherwise  not. — Burks  v.  Jones,  2  Ves.  Sr 
Beames,  275.  Scott  v.  Jones,  4  Clarke  Sr  Finel,  382.  Fergus  v.  Gore,  1 
Scho.  <§•  Lefroy,  107.  Hargreaves  v.  Mitchell,  6  Mad.  Rep.,  326.  Hughes 
r.  Wynne,  2  Turn.  Sr  Russ.,  307.  Rendell  v.  Carpenter,  2  Young  Sr  Jer., 
484. 

But,  a  direction  to  pay  certain  scheduled  debts  out  of  a  particular 
fund  of  personal  estate,  will  take  these  debts  to  the  extent  of  the  fund,  out 
of  the  &i^X\xXQ.— Williamson  v.  Jfaylor,  3  Young  Sr  Call.  208.  2  Story's^ 
Eq.  Jurisp.,  p.  739,  sec.  1521- 

7.  What  is  the  rule  as  to  the  effect  of  fraud  in  preventing  the  statute 
from  running  % 
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The  rule  is,  that  fraud,  so  long  as  it  is  concealed,  prevents  the  statute 
from  attachinsT,  but  it  runs  from  the  discovery. — Turnpike  Co.  v.  Field, 
3  Mass.  Rep.^'HOl.  Welles  v.  Fish,  3  Pick.  Rep.,  74.  Sherwood  v.  Sut- 
ton, 5  Mason,  143.  Croft  v.  Arthur,  3  Dessau.  Rep.,  223.  Harill  v. 
Kelley,  2  MCord's  Rep.,  426.  Jones  v.  Conway,  4  Yea^es  /2fp.,  109. 
Lewis  V.  Stafford,  4  jBiM,  231.  Trowp  v.  SmtM,  20  Johns.  Rep.,  40. 
Haviilton  v.  Shepherd,  3  Murph.  Rep.,  115.  Saxton  v.  Chamberlain,  6 
P2cA;.  7?e/?.,  426.  Farnham  v.  Brooks,  9  Pic/c.  Pe/).,  212.  ^erry  v.  P^^^ 
/a?n,  1  Hawd.  JV".  C  72ep.,  16.  Reynard  v.  Guilloite,  1  Mar.  Lou.  Rep., 
227.     Pztjers  v.  GiZ/,  20  Jl/ar/.  Low.  iie/7.,  674. 

OF  THE  PLEADINGS  IN  RESPECT  TO  THE  STATUTE. 

1.  What  is  it  necessary  to  allege,  in  the  declaration,  where  it  is  intend- 
ed to  avoid  the  statute  1 

It  is  sufficient  to  declare  on  the  original  promise,  where  the  debt  is 
revived  by  acknowledgment.  But  if  the  plaintiff  sue  as  executor  or  ad- 
ministrator, he  should  state,  in  his  declaration,  a  promise  made  to  him  in 
his  representative  character  ;  or  otherwise  he  cannot  give  the  acknow- 
ledgment of  the  defendant  in  evidence. — Lord  v.  Shaler,  3  Co7in.  Rep., 
132.  Oliver  V.  Gray,  1  Har.  Sr  Gill.  Rep.,  204.  12  Moore,  303.  3  East. 
Rep.,  409.     Ward  v.  Hunter,  6  Taunt.  Rep.,  210.     3  Bing.  Rep.,  635. 

2.  What  is  the  rule  as  to  the  plea  ? 

It  is  Avell  settled  that  the  statute  must  be  pleaded  specially  in  as- 
sumpsit, yet  some  cases  have  decided  that,  in  nil  debet,  the  statute  may 
be  given  in  evidence,  under  the  general  issue,  but  the  modern  practice  is 
to  plead  the  statute  in  debt  as  well  as  in  assumpsit. — Robins  v,  Harvy,  5 
Conn.  Rep.,  335.  Pearsall  v,  Dioight,  2  Mass.  Rep.,  87.  6  East.,  390. 
Cro.  Car.,  381. 

The  plea  of  the  statute  of  limitations  must  not  only  be  pleaded  in 
proper  form,  but  in  time,  for  it  will  not  be  received  as  a  matter  of  favor  by 
way  of  amendment,  after  the  time  for  pleading  it  has  elapsed. — Coit  v. 
Skiriner,  7  Cowen's  Rep.,  401.  Lamot  v.  McLaughlin,  3  Hnr.  Sf  McHen. 
Rep.,  324.  Peacable  v.  Whitehill,  2  Yeates'  Rep.,  279.  Shepherd  v.  La- 
rue, 6  Munf.  Rep.,  592.  Brown  et  al.  v.  Duplantier,  13  Mart.  Lou.  Rep., 
312. 

The  safest  way  of  pleading  the  statute  in  all  cases  of  debt  on  simple 
contract  or  assumpsit,  is  to  say,  "  the  several  causes  of  action  in  the  said 
declaration  mentioned,  or  any  or  either  of  them,  did  not  accrue  to  the 
said  plaintiff  within,  (the  time  prescribed  by  the  statute  in  that  case),  be- 
fore the  suing  forth  the  original  wit." — 2  Saund.,  63.  2  Sulk.,  422.  2 
Ld.  Raymd.,  838.  Tidd  Prac,  592.  Com.  Dig.  til.  Pleader,  2  W.  12 
Mod.  Rep.,  376.  Peakes'  Evidence,  271.  2  Chitty  on  Plea.,  450,  469. 
Smith  V.  Ruecastle,  2  Hals.  Jf.  J.  Rep.,  357.  Banks  v.  Coyle,  2  Marsh. 
Rep.,  564.  Soulder  v.  Rensselaer,  2  Wendell  s  Rep.,  472.  Hall  v.  An- 
drus,  6   Cowen^s  Rep.,  225.     Meade  v.  McDowell,  5  Bmn.  Rep.,  199= 
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Richman  v.  Richman,  3  Halst.  Rep.  55,  Jackson  v.  Varrick^  2  Wendell^  294; 
7  Cowens  Rep.,  401,      Wall  v.  Wall,  2  i/ar.  «§•  Gill,  79. 

3.  What  is  the  rule  in  equity  1 

That  the  statute  must  be  pleaded  in  equity  as  well  as  at  law;  and 
unless  set  up  in  pleading,  it  can  never  avail  the  defendant. —  CAaZ/zzer*  v. 
Chrilme'S.,  4  Gi/l  <S"  Johns.  Rep.,  420.  Hill  v.  Beeman,  3  Murph.  Rep., 
273.  JIurray  v.  Coster,  20  Johns.  Rep.,  576.  Ligan  v.  Henderson,  1 
Bland.  Rep.,  ilS.  Lewis  v.  Hacon,  3  Hen.  4'  Mvnf.,  89.  Armstrong  v. 
C  mpbell,1  Yerger's  Rep.,  201.  McJVair  v.  Rnyland,  1  De?;.  J5^.  /ie;?., 
533.  Dav  V.  Dunham,  2  Johns.  Chan..  191.  Hickman  v.  S^owif,  2  Leigh. 
Rep.,  6.  Hudson  v.  Hudson,  6  Mu7ijf,  352.  Wis?ier  v.  Barrett,  4>  Washi 
C;  C.  i2e/7.,  631. 

4.  What  is  the  rule  as  to  replications  1 

The  statute  of  limitations  is  a  good  replication  to  a  plea  of  set  off. — 
Ahop  V.  J^icholls,  6  Conn.  Rep.,  357.  Trumbull  v.  Sonecker,  4  McCord^s 
Rep.,  210. 

A  plaintiff  may  take  advantage  for  the  protection  of  his  interest. — 
Watkins  V.  Dorset,  I  hilan'i.,  533. 

Where  the  statute  of  limitations  is  pleaded  at  law  or  in  equity,  and 
the  plaintiff  desires  to  bring  himself  within  its  savings,  it  would  be  proper 
for  him  in  his  replication,  or  by  an  amendment  to  his  bill,  to  set  forth  the 
facts  specially. — Miller  v.  Mclntire,  6  Peters'  S.  C.  Rep.,  61.  Goulson 
V.  Walton,  9  Peters'  S.  C.  Rep.,  62.  Boone  v.  Chiles,  10  Peters'  S.  C. 
Rep.,  177.  Bank  of  the  U.  S.  v.  Daniels,  12  Peters'  S.  C.  Rep.,  32.  Mc- 
Elmoyle  v.  Cohen's,  13  Peters'  S.  C.  Rep.,  312. 


GENERAL  PRINCIPLES. 
L  In  what  light  are  statutes  of  limitations  judicially  looked  upon  1 

As  wise  and  beneficial  laws,  not  designed  merely  to  raise  a  presump- 
tion of  payment  of  a  just  debt,  from  lapse  of  time,  but  to  afford  security 
against  stale  demands,  after  the  true  state  of  the  transaction  may  have 
been  forgotten,  or  be  incapable  of  explanation,  by  reason  of  the  death  of 
witnesses. — Bell  v.  Morison,  1  Peters'  S.  C.  Rep.,  iibO.  Weizdl  v.  Bus- 
sard,  11  Wheaton,3Q^.  Hie  unns  inter  humanas  procellas  port  us,  queta  si 
homines  fervidd  voluntate  prceterierunt,  in  undosis  semper  jurgiis  errabunt. 
— Cassiodore. 

The  statutes  of  limitations  have  been  emphatically  and  justly  de- 
nominated statutes  of  repose.  The  best  interests  of  society  require  that 
causes  of  action  should  not  be  deferred  an  unreasonable  time.  This  re- 
mark is  peculiarly  applicable  to  land  titles.  Nothing  so  much  retards  the 
growth  or  prosperiiy  of  a  country  as  the  insecurity  of  titles. — Lewis  v. 
Marshall  ei  aL,  5  Peiera'  S.  C.  Rep.,  470.  Gregg  v.  Lessee  of  Sa7/er  ei 
17 
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o/.,  8  Pders'  S.  C.  Rep.,  2U.      Conson  v.    Walton,  9  Peters'  S.  C.  Rcp.^ 
62.      Tolund  V.  Sprague,  12  Petera'  S.  C.  Rrp.,  300. 

2.  What  is  the  rule  as  to  the  statutes  of   limitations  of  foreign    coun- 
tries and  sister  slates  1 

The  plea  of  the  statute  of  limitations,  in  an  action  instituted  in  one 
state  on  a  judgment  obtained  in  another  state,  is  a  plea  to  the  remedy  ; 
and  consequently  the  lex  fori  must  prevail.  Suits  must  be  brought  within 
the  period  prescribed  by  the  local  law. — McElmnyle  v.  Cohens  heirs,  \'i 
Pete  6-'  S.  C.  Rip.,  312.  Morton  V.  Xaytor,  1  Hill's  Rep.,'i31.  Higgins 
V.  Scott,  2  Barn,  cV  ^Idolph  ,413.  De  la  Vega  v.  Veanna,  1  Barn.  4* 
j9  !olph.,  ^l^-i-.  British  Luien  Co.v.Drummond,  10  Bar.  S)'  Cresw.,  903. 
Viin  Rfimsdych  v.  Kane,  1  Gnllis.  Rep.,'.il\.  L.e  Roy  \.  Crowninshield, 
2  .¥'/.so/z's  Rep.  3.T1.  D  Covche  v.  Savatier,  3  Joh?is.  Ch.  Rep.,  I'lO. 
Li'icola  V  Ba'ttlle,  tJ  Wendell  s  Rep.,  475.  Gulick  v.  Lodes,  Green's  Rep., 
6S.     3  Bi/rge's  Com.  on  Col.  and  For.  Laxs,  833. 

The  lex  fori  regulates  the  plea  of  proscription,  and  the  law  of  the 
pl.-ice  of  the  contract  in  regard  to  prescription  must  be  left  out  of  view. — 
Unio?i  Co/ton  Mnn"f.  Co.  v.  Lobdelt,  \d  Mart.  Lou.  Rep.,  108.  McCluny 
V.  Silliman,  3  Peters'  S.  C.  Rep.,  276. 

3.  What  is  the  rule  as  to  prescription  against  the  state  1 

The  rule  is,  that  the  laws  of  prescription  do  not  apply  to  the  state, 
except  in  cases  specially  prescribed. —  United  States  v.  Burford,  3  Peters' 
S.  C.  Rep.,  12.     United  States  v.  Hear,  2  Mass.  Rep.,  31 1. 

Possession  cannot  be  pleaded  ai^ainst  the  public,  unless  it  is  imme- 
morial.— ^llard  V.  Lobav,  lr»  Mart.  Lou.  Rep.,  293. 

Lands  not  susceptible  of  alienation,  cannot  be  acquired  by  prescrip- 
tion.— Mayor  v.  Llennen,  18  Mart.  Lu.  R'p.,  428. 

4.  What  is  the  rule  as  to  the  running  of  the  statute,  where   there   are 
two  or  more  interested,  and  some  are  in  the  exceptions  and  some   are 

JlOtI 

Wherever  the  statute  of  limitations  is  a  bar  to  the  recovery  of  one  of 
the  parlies,  it  operates  against  the  whole,  because  the  disability  of  one 
does  not  save  the  rights  of  the  others.  The  statute  protects  the  rights  of 
those  who  are  incompetent  to  protect  themselves  ;  but  where  some  of  the 
parlies  are  competent,  they  ought  to  protect  the  interest  of  all  by  prosecut- 
ing a  suit  within  the  time. — Riden  v.  Trion,  3  Murp  ,  577. 

If  one  of  the  persons  against  whom  a  decree  is  given,  be  an  infant, 
his  infancy  will  prevent  the  statute  from  barring  those  who  must  necessa- 
rily join  with  such  infant  in  a  writ  of  error  to  reverse  such  decree. — Ken- 
edy V.  Duncan,  Hard.  Rep.,  366. 

In  connected  accounts  and  transactions,  if  one  party  is  out  of  the 
statute,  the  other  is  also. — Johnson  v.  Carneal,  Lilt.  Sel.  Cas.,  172. 

In  case  of  joint  rights,  all  the  complainants  must  labor  under  some 
cf  the  disabilities,  provided  for  by  the  statute,  to  prevent  its  operating  as 
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a  bar. — Smith  v.  Carry,  1  Lkt.  Rep.,  296.  Turner  v.  Debell,  2  ^.  K.  Marsh., 
384-.     Floyd  v.  Johnson,  2  Litt.  Rep.,  112. 

But  see  Doe,  (Jem.  Lewis  et  ai.  v.  Barkesdale,  2  Brockenbrough''s  Rep., 
where  Chief  Justice  Marshall  lays  down  a  doctrine  different  from  the 
above,  and  that  in  a  very  strong  case;  he  says  :  "The  counsel  for  the 
defendant  contend  that  the  lessors  of  the  plaintiff' constitute  but  one  heir, 
and  that  as  one  of  them  is  barred  by  the  statute  of  limitations,  all  are  bar- 
red ;  as  one  of  them  cannot  be  brought  within  the  snving  of  the  act,  those 
who  do  come  within  it,  cannot  avail  themselves  of  the  exception  in  their 
favor. 

"  This  construction  would  defeat  the  obvious  intention  of  the  act. 
A  person  whose  right  is  expressly  saved  for  his  own  benefit,  would  be  de- 
prived of  that  right  by  the  negligence  of  another,  over  whom  he  had  no 
control.  One  of  the  coparceners  (the  lessors  were  seven  coparceners) 
might  have  been  of  full  age  when  the  cause  of  action  accrued,  so  that,  as 
to  him,  the  time  ran  from  the  entry  of  the  defendant.  The  exception, 
then,  in  favor  of  the  parties  in  whose  favor  the  exceptions  are  made, 
would  be  of  no  avail. 

"  The  proviso  of  the  act  appears  to  me  to  be  in  favor  of  each  indi- 
vidual who  is  w'ithin  it.  It  is  personal.  It  applies  to  him  who  labors 
under  the  disability.  It  is  made  in  consequence  of  that  disability  ;  and 
it  seems  to  me,  that  the  intention  of  the  act  would  be  defeated  by  a  con- 
struction which  denies  the  benefit  of  the  saving  to  an  individual  coming 
within  its  words,  or  would  give  that  benefit  to  an  individual  not  coming 
within  its  words." 

The  testator's  concubine  may  prescribe  under  his  will,  against  his 
brothers  and  sisters. — CarreVs  h^irs  v.  Cabaret,  7  Mart.  Lou.  Rep.,  375. 
Pariidn,  6,  8,  4.     Recopilacion  deCastilla,  lib  4,  tit.  15,  /.  6. 

If  a  slave  be  claimed  by  prescription,  the  question  is  to  be  examined 
according  to  the  laws  of  the  country  in  which  he  was  thus  acquired. — 
Broh  V.  Jenkins,  9  .Mart.  Lou.  Rep.,  o2ti.  Pothier,  Traite  de  Prescription. 
Digest,  lib.  50,  tit.  16,  /.  28. 


LIS  PENDENS. 

1.  Upon  what  does  the  doctrine  of  lis  pendens  rest  1 

Upon  reasons  of  public  policy,  and  not  upon  the  presumption  of  no- 
tice ;  and  in  cases  in  which  it  operates,  applies  where  there  is  no  possi- 
bility of  notice  of  the  pendency  of  the  suit.  But  a  subsequent  purchaser 
for  a  valuable  consideration,  without  actual  notice,  is  not  affected  by  a  suit 
depending  to  foreclose  a  mortgage  not  duly  recorded. — jVewman  v.  Chap- 
man, 2  Rand.  Rep.,  9'.L 

The  doctrine  that  a  lis  pendens  is  notice  to  all  the  world,  is  not  to  be 
extended  beyond  the  property,  the  immediate  object  of  the  suit.  If  a  per- 
son buys  the  subject  of  litigation,  he  takes  it  subject  to  the  claims  of  the 
complainant. — Edmunds  v.  Crenshaw,  1  McCord's  Ch.  Rep.,  264.  Harp. 
Rep.,  224. 
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The  doctrine  of  lis  pendens  applies  only  where  a  third  person  at- 
tempts to  intrude  into  a  controversy,  by  acquiring  an  interest  in  the  matter 
in  iiiicjation,  pending  the  suit. — Hopkins  v.  McLnre'i^  4  Cowen's  Rep.^  6G7. 
It  is  not  applicable  to  an  interlocutory  proceeding. — Murray  v.  Biachford, 

1  JVend.,  5S3. 

Where  a  suit  was  instituted  to  set  aside  a  sale  of  certain  property, 
on  the  ground  of  fraud,  and,  pejidente  lice,  the  property  was  transferred  to 
another  person  :  Held,  that  this  lis  pendens  was  such  a  notice  to  the  pur- 
chaser that  lie  had  no  claim  to  hold  such  property.  —  Watlington  v.  How- 
ley,  1  Dessau.  Rep.,  167.  Thomas  v.  Southard,  2  Dana's  Rep.,  480. 
lounge  V.  Morton,  6  Har.  Sf  John.  Rep.,  21.     J\''orlk  American  Coal  Co., 

2  Edw.  Rep.,  1 15. 

It  is  no  objection  to  an  interpleading  bill,  that  a  suit  between  the 
same  parties,  commenced  by  one  of  the  claimants  of  the  fund,  is  pending. 

—  Warrington  v.  Wheatstone,  Jacobs'  Rep.,  202.  Kinsman  v.  Knsman,  1 
Russ.  Sf  Mylne,  617.      1  Hogan,  69. 

He  who  purchases  during  the  pendency  of  a  suit,  is  bound  by  the 
decree  that  may  be  made  against  the  person  from  whom  he  derives  his 
title. — Bishop  of  Winchester  \.  Paine,  11  Ves.,  197.  Metcalf  \.  Pulver- 
t-ft,  2  Vps.  <S-  Beames,  205.  2  P.  Will.,  483.  Story  on  Eq.  Plead.,  sec. 
156,  351.  Wya't  V.  Burwell,  19  Ves.,  439.  King  v.  King,  6  Ves.,  172. 
Chadworth  v.  Edwards,  8  Ves.,  45.  Stead  v.  Clay,  1  Sim.  Sr  Stu.,  294. 
Rogers  V.  Rogers,  1  Anst.,  174.  Reeve  v.  Parkins,  2  Jac.  Sf  Walker,  390. 
Whittinsiham  v.  Burgoyne,  3  Jlnst.,  800.  Xemenes  v.  Franco,  1  Dick., 
149.  Dally  v.  Kelly,  4  Dow  Rrp.,  440.  Echtiff  v.  Baldwin,  16  Ves., 
267.  Moore  v.  Macnamara,  2  Ball  Si'  Beatt,  186.  Murray  v.  Ballou,  I 
Johns.  Ch.  Rep.,  576.  Murray  v  Lylburii,  2  /i^iV/,  444.  2  S/or?/'5  £9. 
Jurisprudence,  p.  191,  ^ec.  908.  Osborne  v.  7Ae  Bank  of  the  U.  Slates,  9 
W'Aeo^on,  845.  The  above  cases  do  not  entirely  agree,  but  the  true  doc- 
trine may  be  collected  from  them. 

LUNATICS   AND    IDIOTS. 

1.  Who  are  in  law  considered  to  be  lunatics'? 

The  term  signifies,  in  its  legal  acceptation,  one  who  had  understand- 
ing, which  he  has  lost  by  the  visitation  of  God. — CollinsojiS  Law  of  LU' 
naiics,  5.     1  Black.  Com.,  304. 

2.  On  whom  does  the  law  impose  the  proof,  in  a  matter  of  lunacy  1 

The  general  rule  is,  that  sanity  is  to  be  presumed  until  the  contrary 
be  proved  ;  and  when  an  act  is  sought  to  be  avoided,  on  the  ground  of 
mental  imbecility,  the  proof  of  the  fact  lies  upon  the  party  who  alleges  it. 

—  1  KenCs  Com.,  Ab\.  Swinb.,  part  2,  ch  3,  sec  4.  Jiltor7iey  Gen.  v. 
Panf'er,  3  Bro.  Ch.  Rep.,  441.  While  v.  Wilson,  13  Ve<!.,  88.  Jackson 
V.  Van  Dusen,  5  Johns.  Rep.,  145.  Burt  n  v.  Scnti,  3  Ra?id  Rep.,  400, 
Jackson  v.  King,  4  Cowen's  Rep.,  216.  Lee  v.  Lee,  4  McCord's  Rep.,  183. 
Chase  V.  Hathaway,  14  Mass.  Rep.,  225.     3  Black.  Com.,  291.     S^elford 
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on  Lunaiics,  35  io  47 — et  263 — 407.  Pot  hi 'T  on  Obligations,  no.  3. 
Gresley^s  Equitij  Evidence,  332.  1  Phil,  on  Evi.,  300.  Chitly  on  Con.^ 
1U9.      1  Ston/s  Eq.  Jurisp.,  23  k 

But  if  a  general  mental  derangement  be  once  established  or  conced- 
ed, the  presumption  is  shifted  on  the  other  side,  and  sanity  is  then  to  be 
shown. — 2  Kent''s  Com.,  451. 

3.  What  is  the  general  rule  as  to  contracts  and  other  obligations  entered 
into  by  lunatics  and  idiots  ( 

The  general  doctrine  is,  that  the  contracts  and  other  acts  of  lunatics 
and  idiots,  are  not  binding,  either  in  law  or  equity  ;  and  although  their 
contracts  are  not  generally  absolutely  void,  but  only  voidable,  the  law 
takes  care  effectually  and  fully  to  protect  their  interests,  and  will  allow 
them  to  plead  their  disability  in  avoidance  of  their  conveyances,  purchases 
and  contracts. — Seaver  v.  Phelps.,  11  Pick.  Rep.,  304.  Middkbo rough  w 
Rochestr,  12  Mass.  R^p.,  365.  King  v.  Jackson,  4  Corven^s  Rep.,  417. 
2  Rentes  Com.,  451.  Bmion  v.Jordel,  3  Car.  6r  Payne,  30.  1  Moody  il^ 
Mai.,  105.  Potkier  Traite  des  Obliixations,  49.  Heinecc.  Elem.  Juris. 
J^at.,  I.  14  sec.  329.  Gro.  de  jure  i>elli,  B.  2,  ch.  1 1,  sec.  5.  Inst.  Jus.^ 
Lib.  3,  tit.  20,  sec.  8.  Dig.  Lib.  50,  tit.  17,  /.  5  /.  40.  1  Domat,  B.  1, 
tit.  2,  sec.  1.  Ersk.  Ins'  ,  B.  1,  tit.  7,  p.  160—5.  3,  tit.  1,  p.  485.  Bmc- 
ion,  Li').  3,  ch.  2,  p.  100.  Puffendorfs  Law  of  Mature  and  Jfat.,  par 
Barb.,  B  3,  ch.  6.  Sugden  on  Powers,  ch.  7,  sec.  1.  JVeii-land  on  Cont., 
19.  Chitly  on  ConL,  109.  Skelford  on  Lunatics,  255,  2i)3.  Baxter  v, 
the  Earl  of  Portsmouth,  5  Barn.  ^  Cre^w.,  170.  7  Dowl.  Sf  Ry.,  614. 
Ball  V,  Mmnin,  3  Bligh  M.  S.  Rep.,  1.  1  Fonbl.  Eq.,  B.  1,  cA.  2.  I 
Story  s  Eq.  Jurisp.,  227  to  237. 

4.  What  is  the  rule  in  regard  to  the  manner  in  which  suits  are  to  be 
instituted  and  defended  by  lunatics  ? 

The  form  in  which  suits  are  to  be  instituted  and  defended,  when 
lunatics  and  idiots  are  a  party,  is  not  settled  in  the  books.  In  Co.  Litt., 
135,  it  is  said  that  the  suit  shall  be  in  their  name,  but  shall  be  followed  by 
others;  and  that  when  an  idiot  doth  sue  or  defend,  he  shall  not  appear 
by  guardian,  prochein  ami,  or  attorney. — 2  Inst.,  261.  Uighmore  on  Lu- 
nacy, 35.     Bac.  Abr.  Idiots  and  Lunatics,  G.     4  Cokeys  Hep-,  124. 

In  other  cases,  it  is  said  to  be  customary,  as  to  both  idiots  and  luna-f 
tics,  for  chancery  to  appoint  a  committee  to  defend  their  suits,  or  a  guar- 
dian.—.¥z7/(/.  P/.,  95.  3  P.  Will.,  111.  Fink,  13b.  i  Brow?i's  Pari. 
Cas ,  559.  And  it  is  in  other  cases  said  that  lunatics  may  sue,  as  well  as 
defend,  by  their  committees. —  1  Dick.,  233.  1  Chan.  Cas.,  153.  Thorn 
V.  Coward,  2  Sid.,  124.  Window  v.  Winslow,  14  Mass.  Rep.,  207. 
Lomes  v.  Skinner,  Iti  Ma-is.  Rep.,  348.  Brown  v.  Chase,  3  Day's  Rep., 
90.     Webster  v.  Woodward,  15  Johna.  Rep.,  504. 

The  defence  may  be  by  attorney,  witlio  it<i  guardian. — Broadstreet 
V.  Broadstreet,  7  Mass.  Rep.  Faulkner  v.  Mc  Leys'  et  at.,  18  Johns.  Rep., 
124.  But  it  is  the  better  practice  to  insert  the  name  of  the  guardian  ia 
the  writ. — Lany  v.  Whidden^  2  JsT.  Hamp.  Rep.,  435, 
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The  creditor  of  tlie  liin:itic  m;iy  <lle  a  bill  for  the  payment  of  his  debt, 
flfffiinst  (he  coiniriitiee,  without  inaldrig  the  lunatic  a  parly.—  Extrs.  of 
£rn\/i(ier  v.  Vau  Cortlandt,  2  Jo/ins.  Ch.  Rep.,  2-1-2.  Teal  v.  Woodworlh, 
3  Puioe's  Rep. 

'I'lie  cornmiltee  cannot  sue  in  their  own  names,  on  a  covenant  given 
to  the  lunatic  — Cumeron  v.  Po/inger. 

An  enlire,  not  a  partial  deprivation  of  reason,  must  be  shown,  to  in- 
validate a  contract. — Jncksoji  v.  King.,  4  Cowens  Rep..,  207.  Johnson  v. 
Moore,  1  Li/e.  Re.p.,  371. 

5.  What  is  the  general  rule  as  to  the  commission  of  lunacy  1 

It  is  the  privilege  of  a  party  against  whom  a  commission  of  lunacy 
has  issued,  to  be  present  at  its  execution. — The  matter  of  Tracy,  1  Paige^s 
Rep.,  581.      The  mailer  uf  Peltit,  2  Paige's  Ch.  Rep.,   174-. 

6.  What  is  the  effect  of  the  inquisition  ? 

It  is  not  conclusive  against  any  person  not  a  party  to  it.  When  an 
inquisition  is  introduced  in  evidence,  the  party  against  whom  it  is  used 
may  introduce  proof  that  the  alleged  lunatic  was  of  sound  mind,  at  any 
period  of  lime  covered  by  the  inquisition. 

The  party  against  whom  the  inquisition  is  received,  may  impugn  the 
finding  by  contrary  evidence,  without  producing  a  traverse  of  the  inqui- 
sition.— Den  V    Clar!,-,  5  i/.v/y.  Rep.,  217. 

An  inquisition  issued  abroad  is  not  sufficient  to  authorize  the  sale  of 
real  estate. —  1  Schoales  4'  Li'froij.  Perkins,  a  Lunatic,  2  Johns.  Ch. 
Rep.,  124. 

7.  What  is  the  rule  as  to  who  may  be  committee  1 

The  old  rule  against  committing  the  person  and  estate  of  the  lunatic 
to  the  custody  of  the  heir  at  law,  is  now  abolished. — Dormer^s  case,  2  P. 
Will.,  262.  And  in  the  case  of  Martha  Livingston,  1  Joh?is.  Ch.  Rep., 
43),  which  came  up  on  the  petition  of  Alexander  Crofts,  and  Mary  his 
wife,  statin?  that  Ma;tha  was  found  a  lunatic,  that  she  was  the  widow 
of  Robert  T.  Liviufj-ston,  and  entitled  to  real  and  personal  estate  ;  and  that 
Mary,  the  petitioner,  is  the  only  child  of  the  lunatic  ;  that  she  is  in  a 
state  of  deplorable  helplessness  and  Junacy,  and  has  been  so  for  many 
years,  and  is  now,  and  has  been  since  the  death  of  her  husband,  in  the 
care  of  the  petitioners. 

Prayer,  that  they  may  be  appointed  to  the  custody  of  her  person  and 
estate.  Kent,  Chan.  "  The  daughter,  in  this  case,  is  the  most  fit  person 
to  take  charge  of  an  aged  and  afflicted  parent. 

"  I  shall  therefore  direct  that  the  custody  of  the  person  and  estate  of 
the  lunatic  be  committed  to  the  petitioners,  on  giving  the  requisite 
security."  . 

It  is  not  a  matter  of  course  to  discharge  a  trustee.  He  must  show 
some  valid  excuse  for  declining  the  trust. — Lyttle,  a  Lunatic,  3  Paige's 
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MALICIOUS  PROSECUTION. 

1.  For  what  will  the  action  o(  malicious  prosecution  lie  1 

The  grounds  of  the  action  are  a  vexatious  suit  brought  maliciously  and 
without  cause.  Demanding  excessive  bail,  altliouoh  the  plaintiff  has  a 
good  cause  of  action,  will  support  the  action.  But  if  bail  be  not  demanded, 
no  matter  how  futile  or  unfounded  the  action  may  be,  the  plaintiff  is  suf- 
ficiently punished  by  the  payment  of  costs. — Ray  v.  Law,  1  Peters'  S.  C. 
Mep./ZOG. 

But  the  action  has  been  sustained  where  there  was  neither  an  arrest 
nor  bail ;  and  where  it  is  considered  that  malice  and  the  want  of  probable 
cause  are  the  foundation  of  the  action. — Pangbum  v.  Bull,  1  WendelVs 
Rep.,  345.      Van  Duzer  v,  Lindermau,  10  Jihns.  Rep.,  106. 

Maliciously  suing  out  a  search  warrant,  or  a  commission  of  bank- 
ruptcy, or  a  commission  of  lunacy,  or  indicting  for  a  common  trespass,  or 
exhibiting  groundless  accusations  merely  to  occasion  expense. — Jones  v. 
Gwyn,  10  Mod.  Rep.,  l-iS.  ELee  v.  Smilh,  1  Dowt.  6;  Ry.  Rep.,  97. 
Root  V.  Cooper,  1  Durn.  Sf  Enst.  Rep.,  535.  Brown  v.  Chapman,  3  Burr^ 
14. IS.     Turner  v.  Tuinir,  Cowp.  2. 

The  grounds  of  the  action  for  a  malicious  prosecution  are  the  malice 
of  the  defendant,  express  or  implied. — Purcell  v,  Mncnamara,  9  East^  3GJ 
and  the  want  of  probable  cause,  Jlrbvle  v.  Taylor,  3  Dow.,  160.  Saville 
V.  Roberts,  1  Ld.  Raymd.,  374.  Ward  v,  Evans,  1  Com.  Rep.,  192. 
Wicks  V.  Freeman,  4  Durn.  <S'  East,  249.  Chambers  v.  Robinson,  1  Stra., 
691.  Pippet  V.  Hearn,  1  Dow.  Sf  RyL,  266.  Chapman  v.  Pickersgill,  2 
Wills.,  145.     Secor  v.  Babcock,  2  Johns.  Rep.,  203. 

Malice  is  a  necessary  ingredient  to  sustain  the  action. — Lindsy  v. 
Lamed,  17  Mass.  Rep.,  190  ;  and  the  want  of  probable  cause. — Murray 
V.  Long,  1  WewleWs  Rep.,  140.  Wills  v.  JVoyes,  12  Pick.  Rep.,  324. 
Blunt  V.  Little,  3  Mason,  102.  United  States  v.  Rvggles,  5  Mason,  192. 
Wengatt  v.  Seashore.,  Penii.  Rep.,  232.  Sterling  v.  Adams,  3  Day's  i?ep., 
411. 

2.  By  whom  is  malice,  or  the  want  of  probable  cause,  to  be  determined  % 

The  question  of  probable  cause  is  a  mixed  question  of  law  and  fact. 
The  jury  are  to  say  whether  the  circumstances  relied  on  to  show  proba- 
ble cause,  really  existed  :  and  the  court  to  deciJe,  if  they  did  exist, 
whether  they  constitute  probable  cause. 

Where  the  facts  relied  on  are  admitted  by  the  pleadings,  it  beloncrs 
to  the  court  to  pronounce  upon  them  :  and  where  these  circumstances  are 
clearly  established,  the  court  will  refuse  to  submit  the  cause  to  the  jury. 
But  where  the  facts  are  controverted,  it  must  go  to  the  jury. 

And  if  the  want  of  probable  cause  be  shown,  the  law  will  infer  malice. 
To  do  a  wrongful  or  unlawful  act,  knowing  it  to  be  so,  constitutes  legal 
malice. — Wills  v.  JS'oyes,  12  Pick.  Mass.  Rep.,  324.  Blunt  v.  little,  ^ 
MasoTif  102.      United  States  v.  Ruggles,  5  AJason,  192.     French  v.  Smith, 
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4  Vermt.  Rep.,  363.  Williams  v.  Norwood,  2  Yerger's  Rep.,  329.  Crab-' 
tree  v.  Horton,  4-  Uur*/.  Rep.,  f)*).  Kelion  v.  Bevins,  Coolers  Rep.,  90. 
Ul'iier  V.  Leliind,  I  Green/f.  Rep.,  135.  Burling  ime  v.  Burl  in  game,  8 
Coii-era'*  /ie/?.,  14-2.  Master  v.  Deyo,  2  WendelVs  Rep.,  424..  Gordon  v. 
De  ^iigi'li<,  I)  Roiveri'a  Rep.,  4'18.  Johnson  v.  Sutton,  1  Durn.  8c  East, 
54f).  Freeman  v.  Abeel,  1  Car.  <§'  Pa.jUe,  138.  Burton  v.  Honnor,  I  ^o*. 
4-  Pt^//.,  205. 

3.  What  is  necessary  to  allege  in  the  declaration  1 

I  lie  general  rule  is  (and  it  is  believed  that  there  is  no  exception,) 
that  the  plaintiff  must  allege  that  the  prosecution  was  malicious  without 
probable  cause,  and  that  it  was  tenninateii  in  his  favor.  For  precedents  see 
2  C/iitty  on  Flerid  ,  242  el  seq.,  and  Sutton  v.  Johnson,  1  Durn.  Sf  East,  544. 
Before  the  action  can  be  maintained,  the  prosecution  must  be  deter- 
mined, and  how  it  was  determined  the  plaintifl^  must  show  in  his  declara- 
tion, in  order  that  the  court  may  see  it  is  really  ended. — Cole  v.  Ha/tks,  3 
Monroes  Rzp.,  208.  Tamer  v.  W>ilker,  3  Gill  Sf  Johns.  Rep.,  377. 
Smit'i  V.  Skar.lzford,  1  J>foit  Sf  WCord's  Rzp.,  35.  Thomas  v.  De  Grnf- 
fenrend,  2  Trid,  143.  O'Driscoll  v.  Burney,  2  Ibid,  54.  Kiriley  v.  Dick, 
et  a/.,  2  Munf.  Hep-,  10.  Young  v.  Gregory,  2  Coil's  Rep.,  45i.  Ellis  v. 
Thilrn.an,  3  Ib:d,  5.  G'o/-/'o;i  v.  X)e  Angdis,  6  Wendell's  Rep.,  418.  Goc/- 
Jan/  V,  Smith,  11  Mo(i  /Je^o.,  56.  Leiyis  v.  Farrell,  1  Strange,  114. 
Parker  v  La/zg-  e^/,  10  .1/ofi.  yve/)  ,  11-5.  Pantsank  v.  Marshall,  Say.,  1()2, 
Morgan  v.  Hughs,  2  y>)«/7z.  <S'  -£^ayi  /^e;;.,  225.  Leggett  v.  Tollebrey,  14 
jBa.v(;,  302.     Edw  irds  v.  Williams,  2  £5/).  -ffe/?.,  37. 

4.  What  is  the  general  rule  in  regard  to  the  evidence  1 

That  the  want  of  probable  cause  must  be  shown  affirmatively,  and 
will  not  be  presumed  from  a  neglect  or  omission  to  prosecute  a  suit.  — 
Gorton  v,  De  Jingeli^,  6  VVendell\  Rep.,  4 IS.  Frowiian  v.  Smith,  6  Lit- 
tle's Sel.  Cas.,1.  Master  v.  Dcyo,  2  Wendell's  R''P;  424.  Madox  v.  Jack- 
ion,  4  Munf.  Rep.,  462.  Whitney  v.  ."eckham,  15  Mass.  Rep.,  243.  jB^r^ 
V.  Place  4  Wendell's  Rep.,  593.  .^//gw  v.  S/z7/,  1  Halxt.  Rep.,  1H6. 
Munns  v.  Dupont  et  al.,  3  ll^asA.  C.  G.  /2e/9  ,  31.  fl^AiVe  v.  Ray,  8  PicA;. 
A/aj.9.  Rep  ,  464.  Pierc:  v.  Thompson,  6  Fzc/c.  Pep.,  193  French  v. 
S/wiV/t  c'    /.,  4  Vermont  Rep.,  333. 

The  dismission  of  a  warrant,  by  a  magistrate,  is  prima  facie  evidence 
of  a  w.iut  of  probable  cause,  and  throws  the  defendant  upon  tfie  burthen  of 
proof  that  there  was  probable  cause. —  Williams  v.  JVorwood,  2  Yergei's 
Rep.,  329.     Johmon  v.  Martin,  3  Murp.  Rep.,  348. 

Where  the  prosecutor  has  fairly  acted  upon  the  advice  of  counsel 
given  upon  the  facts  before  the  commencement  of  the  suit  complained 
of,  he  may,  in  an  action  for  a  malicious  prosecution,  give  that  circum- 
stance in  evidence  to  rebut  any  presumption  of  malice  or  want  of  probable 
cause. 

But  a  necessary  qualification  of  this  rule  is,  that  it  must  appear  in 
proof  that  the  opinion  of  counsel  has  been  fairly  asked  upon  the  real  facts, 
and  not  upon  statements  which  conceal  the  truth  or  misrepresent  the  cause 


MANDAMUS.  I'M 

of  action. — Blunt  v.  Little,  3  Mason,  102.  Stone  v.  Swift,  4  Pick.  Rep., 
389.  Turner  V.  Walker,  3  Gill.  Sc  Johns.  Rep.,  377.  Hew.'ett  v.  Cruch- 
ley,  5   Taunt. ,111. 

If  the  party,  being  doubtful  of  his  legal  rights,  consulted  learned  coun- 
sel witii  the  view  to  ascertain  them,  and  afterwards  pursued  the  course 
pointed  out  by  his  legal  adviser,  he  is  not  liable  to  this  action,  notwith- 
standing his  counsel  might  have  mistaken  the  law. — Stone  v.  Swift,  4  Pick. 
Rep.,  380.     Rnvenga  v.  Mcintosh,  2  Barn.  Si-  Cresw.  Rep.,  693. 

MANDAMUS. 

1.  What  is  a  mandamus  defined  to  be  1 

In  England  it  is  defined  to  be  a  command,  issuing  in  the  King's  name, 
from  the  court  of  King's  Bench,  and  directed  to  any  person,  corporation, 
or  inferior  court  of  judicature,  requiring  them  to  do  some  particular  thino- 
therein  specified,  which  appertains  to  their  office  and  duty,  and  which  the 
court  of  King's  Bench  has  previously  determined,  or  at  least  supposes, 
consonant  to  right  and  justice.  It  is  a  high  prerogative  writ  of  a  most  ex- 
tensively remedial  nature;  and  majr  be  issued  in  some  cases  where  the 
injured  party  has  another  more  tedious  method  of  redress. — 3  Black.  Com., 
110.  Marbury  v.  Madison,  1  Cranch,  168.  Bridgman  v.  Holt,  Shower'' s 
Pari.  Cas.,  122.  Sikes  v.  Ransom,  6  Johns.  Rep.,  279.  Mclntire  v.  Wood, 
7  Cranch,  499.  M'Cluny  v.  Sillima?i,  6  Wheaton,  600.  Ex  parte  Crane 
et  al.,  .0  Peters'  S.  C.  Rep.,  190.  Ex  parte  Roberts,  6  Peters'  S.  C.  Rep., 
215.  Ex  parte  Bradstreet,  Ibid,  774.  Life  8,"  Fire  Insurance  Co.  of  J^ew 
York  V.  Wilson's  Heirs,  8  Peters'  S.  C.  Rep.,  291.  1  Kent's  Com.,  322. 
Serg.  on  Const.  Law,  28. 

2.  What  is  the  general  rule  as  to  when  a  mandamus  will  lie  1 

A  mandamus  issues,  in  general,  in  all  cases  where  the  injured  party 
has  a  right  to  have  anything  done,  and  has  no  other  specific  means  of 
compelling  its  performance.  There  must  be  a  right  without  any  adequate 
remedy,  or  the  mafidamus  does  not  issue,  and  the  better  opinion  is,  that  the 
right  must  be  complete  and  not  inchoate. — The  People  v.  The  Corporation 
of  Brooklyn,  1  Wendell's  Rep.,  318.  Bank  of  Columbia  v.  Sweeney,  1 
Peters'  S.  C.  Rep.,  567.  3  Blackstone's  Com.,  110.  Rex  v.  The  Bishop 
of  Chester,  1  Durnford  S^-  East  Rep.,  369.  Rex  v.  The  Mayor  of  London, 
1  Ibid,  423.  Rex  v.  The  Mayor  of  Chester,  1  Mawle  Sr  Selw.,  101.  Clark 
v.  The  Bishop  of  Sarum,  2  Stra.,  1082.  Rex  v.  Blower,  2  Burr,  1043. 
Millbank  v.  Powell,  1  Burn  Sr  East,  400.  Rex  v.  Bank  of  England^ 
Dougl.  Rep.,  506.  Rex  v.  Dr.  Askew  et  al.,  4  Burr,  2186.  Rex  v. 
Jotham,  3  Burn.  6r  East,  575.  Rex  v.  Marquis  of  Stafford,  2  Burn.  Sf 
East,  646. 

A  mandamus  lies  to  prove  a  will,  and  if  there  be  none,  to  grant  ad- 
ministration.— Gray  v.  Finch,  Comb.,  454.  Denkin  v.  Mun,  Th.  Raym., 
235.  Rex  v.  Hay,  4  Burr.  Rep.,  2295.  Rex  v.  Sir  Richard  Raines,  Car- 
then.  457.  Offley  v.  Best,  1  Leving,  186.  A  mandamus  lies  to  restore 
18 
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a  recorder.  Rex  v.  The  Corporation  of  Wells^  4  Burr.,  1999.  2  Lord  Ray' 
mond,  1238,  or  a  common  council  man,  or  burgess. — Rex  v.  Wilton,  5 
Mod,  Rep.,  256.  Comb.,  214' ;  or  to  swear  in  a  town  clerk. — R^x  v.  Stai- 
ford,  5  Mod.  Rep.,  318.  Rex  v.  Mayor  of  Grunpond,  6  Durn.  <§•  East, 
301  J  and  it  lies  to  a  corporation  to  compel  them  to  proceed  to  the  elec- 
tion of  Mayor. — Rex  v.  The  Corporatio?i  of  Oxford,  Ca.  Temp.  Hardw., 
177.  Rex  V.  Xewsham,  Say.,  212.  Rex  v.  Heuthcote,  10  Mod.  Rep.,  99  ; 
or  to  compel  arbitrators  to  choose  an  umpire. — Rex  v.  Goodrich,  3  Smith 
Rep.,  383.  It  will  lie  to  compel  an  examination  of  an  applicant  for  admis- 
sion as  attorney. — Breckenridge  v.  Judges  of  the  Common  Pleas  of  Cum- 
berland, 6  Wheeler^s  Am.  Com,  Law,  566.  Dew  v.  The  Judges  of  Sweet 
Springs  District,  3  Hen.  Sr  Muwf.  Rep.,  1. 

It  will  not  be  issued  to  restore  a  clerk  of  the  district  court. — State  v. 
Dunlap,  ^  Mar,  Lou.,  271. 

It  will  lie  to  the  judge  of  probates  on  his  refusal  to  grant  an  appeal. — 
State  V.  Judge  Pitot,  11  Mar.  Lou.  Rep.,  535.     12  Mar.  Lou.  Rep.,  485. 

The  supreme  court  will  not  grant  a  mandamus  to  a  district  judge, 
commanding  him  to  set  aside  an  order  of  his  own,  which,  on  a  challenge 
to  the  array,  directed  the  jury  to  be  discharged  and  the  cause  continued. 
— Corporation  v.  Paulding,  16  Mart.  Lou.  Rep.,  188.  State  v.  Judge 
Esnault,  12  Mart.  Lou.  Rep.,  488.  A  mandamus  lies  to  a  town  treasurer, 
to  compel  him  to  issue  his  warrant  of  distress  against  a  tax  collector  for 
omitting  to  collect  and  pay  over  monies. — Waldron  et  al.  v.  Lee,  5  Pick. 
Rep.,  323. 

3.  What  is  the  general  rule  as  to  when  a  mandamus  will  not  lie  1 

The  general  rule  is,  that  where  the  party  has  his  remedy  by  action,  a 
mandamus  will  not  lie. — Boyce  v.  Russell,  2  Cowen's  Rep.,  44''1-. 

A  mandamus  will  not  be  granted  to  enforce  a  mere  equitable  right  or 
trust. — Rex  v.   The  Marquis  of  Stafford,  3  Durn.  8;  East,  646. 

4.  What    is  the  general   rule  as    to    granting  a  mandamus  to  inferior 
courts  \ 

The  general  rule  is,  that  in  all  cases  where  an  inferior  court  is  bound 
to  proceed  according  to  established  legal  principles,  and  it  is  alleged  that 
an  error  has  been  committed,  the  supreme  court  has  power  to  issue  a 
mandamus,  and  if  error  has  intervened,  the  same  obligation  exists  to  issue 
the  writ,  as  to  affirm  or  reverse  a  judgment  upon  a  return  of  a  writ  of  er- 
ror.— The  People  v.  The  Superior  Court  ofJ\''ew  York,  10  WendeWs  Rep., 
285.  A  mandamus  lies  to  an  inferior  court  to  compel  it  to  give  effect  to 
necessary  proceedings. — Amherst'' s  Case,  Th.  Raymond,  214.  Burgh  v. 
Blant,  lu  Mad.  Rep.,  354.  But  the  court  will  not  attempt,  by  mandamus, 
to  control  or  coerce  the  discretion  of  a  subordinate  tribunal. — The  People 
v.  Columb.  Common  Pleas,  1  WendelTs  Rep.,  297. 

The  rule  recognized  is,  that  where  the  inferior  court  has  a  discretion 
and  proceeds  to  exercise  it,  the  superior  court  has  no  jurisdiction  over  that 
discretion.  But,  if  the  subordinate  public  agents  refuse  to  act,  or  to  enter- 
tain the  question  for  their  discretion  in  cases  where  the  law  enjoins  upon, 
them  to  do  the  act  required,  it  is  the  office  of  the  superior  court  to  enforce 
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obedience  by  mandamus. — Hull  v.  The  Supervisors  of  Oneida,  19  Johns. 
Rep.,  259.  The.  People  v.  The  Supervisors  of  Mbany,  12  Johns.  Rep., 
414.  Bright  v.  The  Supervisors  of  Chenango,  18  Johns.  Rep.,  242.  The 
People  V.  Superior  Court  of  JVew  York,  10  WeiidelVs  Rep.,  2S5.  Ex  parte 
Breckenridge,  6  Wheeler^s  Am.  Com.  Law.,  556.  Ex  parte  Martha  Brad- 
street,  8  Peters^  S.  C.  Rep.,  5S8.  Life  Sf  Fire  Insurance  Co.  of  Jfew 
York  V.  Adams;  9  Peters''  S.  C.  Rep.,  273.  Postmaster  General  v.  Trigg, 
11  Peters'  S.  C.  Rep.,  173.  Ex  parte  Poulteny  v.  City  of  La  Fayette,  12 
Peters^  S.  C.  Rep.,  472.  Amos  Kendall  v.  United  States,  12  Peters'  S. 
C.  Rep.,  524  ;  and  see  the  separate  opinion  of  Mr.  C.  J.  Taney  in  the 
above  case,  in  which  the  whole  doctrine  is  clearly  laid  down. — Ex  parte 
Story,  Ihil,  339.  Ex  parte  Jesse  Hoyt,  13  Peters'  S.  C.  Rep.,  279. 
Decatur  v.  Paulding,  14  Peters'  S.  C.  Rep.,  497. 

So  a  mandamus  will  not  be  awarded  to  compel  an  inferior  court 
to  punish  a  man  for  contempt. — Ex  parte  Chamberlain,  4  Cowen's  Rep.,  49. 
Nor  to  compel  a  judge  to  sign  abill  of  exceptions,  if  not  properly  tendered. 
— Midberry  v.  Collins,  9  Johns.  Rep.,  345.  Jones  et  al.  v.  Insurance  Co.  of 
JVorth  America,  1  Binn.  Rep.,  38.  Morris  v.  Buckley,  8  Serg.  Sf  Rawle 
Rep.,  211.  Or  upon  refusal  to  grant  a  new  trial. — Ex  parte  Bailey,  2 
Cowen's  Rep.,  479.  Nor  to  strike  off  a  plea  which  the  court  had  permit- 
ted the  defendant  to  file,  and  which  the  opposite  party  deemed  improper. — 
Bank  of  Columbia  v.  Sweeney,  1  Peters'  S.  C.  Rep.,  567. 

The  supreme  court  has  power  to  issue  a  mandamus  to  a  circuit  court 
commanding  it  to  sign  a  bill  of  exceptions  in  a  case  tried  before  it. — Ex 
parte  Crane  et  al.,  5  Peters'  S.  C.  Rep.,  190. 

The  refusal  of  the  judge  of  the  district  court  to  set  aside  a  judgment 
by  default,  is  not  a  proper  case  for  a  mandamus.  Such  applications  are 
to  the  discretion  of  the  court.  Ex  parte  Roberts  et  al.,  6  Peters'  S.  C.  Rep., 
216. 

No  mandamus  will  lie  to  the  circuit  court  for  the  exercise  of  its  au- 
thority in  cases,  not  of  absolute  right,  but  within  the  sound  discretion  of 
the  court,  and  exclusively  appertaining  to  its  practice. — Ex  parte  Daven- 
port, 6  Peters'  S.  C.  Rep.,  661.  Such  as  allowing  amendments  to  the 
pleadings. — Ex  parte  Bradstreet,  6  Peters'  S.  C.  Rep.,  636. 

But  it  will  be  granted  to  compel  the  judge  to  have  the  records  made 
up,  and  to  sign  the  judgment,  in  order  that  the  party  may  have  the  benefit 
of  a  writ  of  error. — Idem.  Life  Sf  Fire  Insurance  Co.  of  Kew  York  v.  Wil- 
son's Heirs,  18  Peters'  S.  C.  Rep.,  291. 

A  writ  of  mandamus  is  not  a  proper  remedy  for  any  errors  that  may 
be  made  in  a  cause,  by  a  judge  in  the  exercise  of  his  authority  ;  although 
they  may  seem  to  bear  heavily  on  the  party. — Ex  parte  Myra  Clark 
Whitney,  13  Peters'  S.  C.  Rep.,  409. 

On  a  mandamus,  a  superior  court  will  never  direct  in  what  manner 
the  discretion  of  the  inferior  tribunal  shall  be  exercised,  but  it  will,  in  a 
proper  case,  require  an  inferior  court  to  decide. 

The  writ  of  mandamus  is  subject  to  the  legal  and  equitable  dis- 
cretion of  the  court,  and  it  ought  never  to  be  issued  in  cases  of  doubtful 
right. — Life  Sc  Fire  Insurance  Company  of  J^ew  York  v.  Wilson's  HeirSj 
8  Peters'  S.  C.  Rep.,  291. 
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5.  What  is  the  general  manner  of  awarding  a  mandamus  ? 

The  modern  practice  is  not  to  award  a  mandamus  in  the  first  instance  ; 
but  to  grant  an  order  to  show  cause  why  a  mandamus  should  not  issue. 
In  such  cases  the  question  is  discussed  upon  the  orifjinal  papers  on  which 
the  order  was  obtained. — Commercial  Bank  of  Albany  v.  Canal  Comrs.,  10 
WendelPs  Rep.^  25,  i/i,  error.     9  Wendell's  Rep.,  472. 

An  alternative  mandamus  may  be  served  on  the  judges  of  the  com- 
mon pleas  in  vacation. — People  v.  The  Common  Pleas  of  Herkimer,  7 
Wend.  Rep.,  536.     People  v.  Judges  of  West  Chester,  4>  Cowen^s  Rep.,  403. 

6.  What  is  the  rule  as  to  the  time  within  which  a  mandamus  must  be 
moved  \ 

After  five  years  have  elapsed  since  the  final  hearing  of  a  cause,  the 
court  will  deem  it  expedient  to  interfere  by  way  of  mandamus. — People  v. 
Delaware  Common  Pleas,  2  WendelPs  Rep.,  256.  The  People  v.  The  Seneca 
Common  Pleas,  2  WendelPs  Rep.,  265.  Per  Cur. — The  motion  is  denied  ; 
here  has  been  a  delay  of  one  year  since  the  happening  of  the  errors  com- 
plained of. 

7.  What  is  the  rule  as  to  the  form  of  a  mandamus  ? 

No  particular  form  is  necessary. — Rex  v.  Mayor  of  JVoltingham,  Say.y 
37.  But  it  must  be  properly  directed. — Rex  v.  The  Mayor  of  Hereford, 
Salk.,  701  ;  which  must  be  done  by  the  person  applying  for  it. — Rex  v. 
The  Mayor  of  Rephon,  Salk.,  433.  Rex  v.  Wigan,  2  Burr,  782.  It  must 
be  directed  to  a  corporation  by  its  proper  name. — Rex  v.  Taylor,  3  Salk, 
230.  Rex  V.  Smith,  2  Maule  Sr  Selw.,  583.  It  must  state  all  the  facts 
necessary  to  show  that  the  prosecutor  is  entitled  to  the  relief  prayed. — 
Rex  V.  The  Jus.  of  Yor'.:Jiire,  7  Burn.  S,"  East,  48.  Rex  v.  The  Justices 
of  Denbighshire,  14  Ead's  Rep.,  285.  Rex  v.  Cooper^s  Company,  7  Durn. 
Sf  East,  543.  Rex  v.  Margate  Pier  Co.,  3  Barn.  Sr  Aid.,  220.  Rex  v.  Mor- 
ris, 1  Ld.  Raym.,  338. 

The  writ  may  be  amended  at  any  time  before  the  return. — Rex  v. 
Clitheroe,  6  Mod.  Rep.,  133.  Rex  v.  Lyme  Regis,  Doug.  Rep.,  135.  But 
not  after  the  return  is  made. — Rex  v.  jilayor  of  Stafford,  4  Ter.  Rep.,  690. 

8.  What  is  the  rule  as  to  the  return  1 

The  mandamus  sets  out  the  grounds  of  the  claim  of  the  relator  to  the 
relief  sought,  and  answers  to  the  declaration  in  other  suits.  To  this  the 
defendant  makes  a  return,  either  traversing  the  facts  there  stated,  or  ad- 
mitting those  facts,  and  setting  up  nev/  matter  in  avoidance.  To  the  re- 
turn, the  relator  either  demurs,  takes  issue  thereon,  or  pleads  other  mat- 
ters in  answer — Commercial  Bank  of  Albany,  10  WendelPs  Rep.,  25.  The 
People  V.  The  Common  Pleas  of  Onondaga,  9  WendelPs  Rep.,  429.  The 
Inhabitants  of  Springfield  v.  County  Commis.,  10  Pick.  Rep.,  59. 

A  return  to  a  mandamus  must  be  precise  and  certain  to  every  intent. 
— Rex  v.  Cooper^s  Co.  of  J^Tew  Castle,  7  Durn.  Sr  East  Rep.,  546. 
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MARKET  OVERT. 

1.  What  is  understood  by  market  overt.  ? 

It  is  an  open  fair  or  market.  Market  overt  in  the  country  is  only 
held  on  the  special  days  provided  in  particular  towns,  by  charter  or  pre- 
scription. The  market-place,  or  spot  of  ground  set  apart  by  custom  for 
the  sale  of  particular  goods,  is  also,  in  the  country,  the  only  market  overt. 
But,  in  London,  every  shop  in  which  goods  are  exposed  publicly  to  sale,  is 
market  overt,  for  such  things  only  as  the  owner  professes  to  trade  in. — 
2  Black.  Com.,  449.  Cro.  Jac,  68.  Godb.,  131.  5  Co.  Rep.,  83.  12 
Mad.  Rep.,  521. 

2.  What  is  the  rule  of  the  English  law  as  to  sales  in  market  overt  1 

That  the  property  in  goods  maybe  transferred  by  such  sales,  though 
the  vendor  had  no  such  property  in  himself;  so  that  a  sale  in  market 
overt,  by  a  person  not  the  owner,  is  binding  upon  the  owner  of  the  goods 
sold,  and  he  is  thereby  barred  from  asserting  his  ownership,  unless  he  show 
collusion  or  fraud  on  the  part  of  the  purchaser. — 2  Black.  Com.,  449.  2 
Inst.,  713.  12  Petersdf.  Abr.,  588.  Hartop  v.  Hood,  1  Wills.,  200.  Har- 
wood  V.  Smith,  ^Durn.  <S*  East,  750.     Wilkinson  v.  King,  2  Cambp.,  325. 

3.  What  is  the  rule  as  to  market  overt  in  the  United  States  ? 

This  ancient  institution  of  market  overt,  which  controls  and  inter- 
feres with  the  application  of  the  common  law,  has  never  been  recognized 
in  any  of  the  United  States,  or  received  any  judicial  sanction.  Though  it 
has  been  sometimes  contended,  that  a  bona  fide  purchase  for  a  valuable 
consideration  and  without  notice,  was  equivalent  to  purchase  in  market 
overt,  under  the  English  law. —  Ventress  v.  Smith,  12  Peters'  S.  C.  Rep.^ 
161.  Lecky  v.  McDermot,  8  Serg.  Sc  Rawle's  Rep.,  500.  Hosack  v. 
Weaver,  1  Yeates  Rep.,  478.  Easton  v.  Worthington,  5  Sergt.  dr  Rawle 
Rep.,  130.  Dame  v.  Baldvnn,  8  Mass.  Rep.,  518.  Town  v.  Collins,  14 
Mass.  Rep.,  500.  Loiory  v.  Walsh,  8  Co-wen's  Rep.,  241.  Browning  v. 
Magill,  2  Har.  Sf  Johns.  Rep.,  308.  Brown  v.  Campsall,  6  Har.Sf  Johns., 
491.     Heacock  v.  Walker,  1  Tyler's  Vt.  Rep.,  341. 

MARRIAGE. 

1.  How  is  marriage  defined  % 

It  is  a  connection  between  a  man  and  woman  implying  a  mutual  and 
exclusive  cohabitation  during  life. — JVuptice  autem,  sive  matrimonium,  est 
viri  et  mulieris  conjunctio,  individuam  vilm  constietudinem  continens. — Inst. 
Jus.,  Lib.  1,  sec.  1.  Code  8,  tit.  47.  Ulpian,  tit.  9,  sec.  1.  Dig.  35,  tit. 
16.  Dig.,  lib.  50,  tit.  17,  30.  Code  4,  28,  7.  Jlristoile  de  JS''obilit.  ex 
Athen,.,  80,  L.  13.     AuL  Gell.,  15,  20,  18.     Taylor's  Ek.,  340.     Deutero., 
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21.  Proiidon.  Cours  de  Droit  Fran.,  torn.  l,p.  16.  Duranton,  lorn.  1,  jVo. 
54.  Dalioz  Jurisp.  Gen.^  Ko.  13.  JSIer-  Ques.  de  Droit,  torn.  f).  JJar., 
sec.  8.     De  Chasat  Co7um.,  torn.  1,  p.  216. 

It  is  an  enoragement  by  which  a  single  man  and  a  single  woman,  of 
sufficient  discretion,  take  each  other  for  husband  and  wife.  From  the  na- 
tuTP  of  the  contract  it  exists  during  the  lives  of  the  two  parties,  unless  dis- 
solved from  causes  which  defeat  the  marriage,  or  from  relations  imposing 
duties  repugnant  to  matrimonial  rights  and  obligations. — Mi/ford  v.  Wor- 
cester, 7  Mass:  Rep.,  52.  Jackson  exdem.  Dies  et  ux.  v.  Winne,  7  Wen- 
dell's Rep.,  47.  Ferlot  v.  Gojon,  1  Hopkins  Rep.,  498.  1  Black.  Com.., 
435.     2  Kent's  Com.,  79.     1  Domat  PreL,  6,  24. 

2.  How  must  this  conjunciio  be  formed  1 

The  citizens  of  a  country  contract  valid  matrimony,  when  they  fol- 
low the  precepts  of  the  law. — Inst.  Jus.,  lib.  1,  tit.  10.  Dig.  23,  lit.  2. 
JVot;.,  74.     Browii's  Civil  8f  Adm.  Law,  b.  1,  ch.  1. 

3.  In  what  light  does  the  law  consider  marriage  \ 

In  no  other  view  than  as  a  civil  contract ;  and  taking  it  in  this  civil 
light,  the  law  treats  it  as  it  does  other  contracts. — 1  Black.  Com.,  433. 
Dig.,  50,  17,  30.  Civil  Code  of  Lou.,  Art.  87.  Brown's  Civil  Law,  b.  1, 
ch.  1.  Code  Civile  Fran.,  art.  184.  Chasat  Com.,  torn.  \,  p.  516.  Tay- 
lor's Elements  of  the  Civil  Law,  314 — ct  seq.  Potter's  Greek  Antiq.,  170. 
2  Kent's  Com.,  74. 

Marriage  is  unquestionably  a  civil  contract,  founded  in  the  social 
nature  of  man,  and  intended  to  regulate,  chasten,  and  refine  the  intercourse 
between  the  sexes;  and  to  preserve,  multiply  and  improve  the  species. — 
Milford  v.  Worcester,  7  .Mass.  Rep.,  52. 

4.  What  is  the  general  rule  of  law,  as  to  the  form  necessary  to  consti- 
tute the  contract  1 

Marriage  is  nothing  but  a  contract,  and  to  render  it  valid,  it  is  only 
necessary,  upon  the  principles  of  natural  law,  that  the  parties  should  be 
able  to  contract,  willing  to  contract,  and  should  actually  contract. — Du- 
maresly  v.  Fishly,  3  Mass.  Rep.,  370. 

No  peculiar  ceremonies  are  requisite,  by  the  common  law,  to  the  valid 
celebration  of  marriage.  And  the  Roman  lawyers  strongly  inculcated  the 
doctrine  that  the  very  foundation  and  essence  of  the  contract  is  consent 
freely  given,  by  parties  competent  to  contract.  J^lhil  prnderit  signdsse 
tabulas,  si  mentem  matrimonii  non  fuisse  constabit.  JS''uptias  non  concubitus, 
sed  concensus  facit. — Dig.,  lib.  50,  tit.  17,  30.  Wood's  Inst.  Civil  Law, 
120.  Dig.,  lib.  35,  32.  ^Insi.  Jus.,  lib.  1,  11—7.  Code,  de  Nupiiisjib.  28. 
Lou.  Civil  code,  art.  92.     Pothier  Cont.  du  Mar.,  JVo.  307. 

5.  What  were  the  forms  of  marriage  under  the  Roman  jurisprudence! 

Dr.  Taylor  mentions  three  kinds  of  lawful  marriage,  which  obtained 
among  the  Romans. 
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First.  And  which  appears  {Aul.  Gel.,  6,  and  Virg.  Geor.,  18  and  31,) 
to  have  been  the  most  ancient  form  in  use  among  that  people,  was  mar- 
riage (usu)  by  prescription  ;  which  was  effected  thus  :  when  a  woman  co- 
habited with  a  man  for  a  whole  year,  with  a  view  to  matrimony  (matri- 
monii ergo),  she  became  his  property  by  prescription,  under  a  law  of  the 
twelve  Tables.  Till  this  year  was  expired  she  was  uxor  mairona,  but  not 
mater- familias.  An  absence  of  three  nights  would  break  the  prescription 
or  usucaption. 

Second.  Marriage  Farre.  Confarreatio.  This  was  the  most  solemn 
form  of  marriage  among  the  Romans ;  by  it  a  woman  became  co-partner 
with  her  husband  in  all  his  sacred  rights,  and  in  all  his  substance,  and  was 
his  sole  heir  at  his  death,  if  he  died  without  children. — Dion.  Hal,,  I.  1. 
If  he  left  children,  she  succeeded  to  equal  portions  of  his  estate.  ..The 
children  were  patrimi  and  matrimi,  and  had  peculiar  privileges  ;  certain 
priests  and  vestal  virgins  were  chosen  from  among  them. — 4  Tacit.  Ann., 
16.     Aul.  Gel.,  12. 

The  ceremony  could  not  be  performed  without  the  presence  of  the 
Poniifex  maximus  (highest  or  chief  priest),  or  the  Flamen  Dialis  (Arch 
Priest  of  Jupiter). — Servius  in  1  Georg.  It  was  attended  with  the  cere- 
mony of  the  parties  mutually  breaking  together  a  cake, — Panis  farreus. 
Ten  witnesses  were  necessary. — Ulpian,  tit.  9,  sec.  1.  It  was  dissolved 
by  a  similar  ceremony.  It  fell  into  disuse  about  the  time  of  Tiberius. — 4^ 
Tac.  Ann.,  16. 

Third.  Marriage  coemptione,  or  by  mutual  purchase.  The  man  and 
the  woman  delivered  to  each  other  a  small  piece  of  money. — Servius  ad  4> 
Virg.  Mneid,  103.  Cic.  Orat.  1,  57.  The  man  asked  the  woman,  will 
you  become  to  me  the  mother  of  the  family  %  to  which  she  replied,  I  will. 
In  her  turn  she  asked,  will  you  become  to  me  di  father  o{  the  family  ?  and 
he  answered,  I  will.  The  woman  delivered  her  piece  of  money  and  her- 
self into  the  hands  of  the  man.  Until  this  period,  and  preceding  the 
domi  ductio,  the  woman  was  sponsa  only  ;  after  the  domi  ductio,  the  mar 
riage  was  completed. — Dig.,  35,  1,  15.  The  wife  stood,  in  point  of  heir- 
ship to  the  husband,  in  the  place  of  a  daughter. 

Connubium,  conjugium,  and  co/isortium,  are  metaphorical  synonymes 
for  lawful  matrimony. 

There  were  also  two  sorts  of  imperfect  matrimony  allowed  by  the 
Roman  law :  1st.  Contubernium,  which  was  the  matrimony  of  slaves,  a 
permitted  cohabitation  ;  not  partaking  of  lawful  marriage,  which  they 
could  not  contract. — Code,  lib.  2,  tit.  21,  4.  Code,  lib.  5,  tit.  5,  3,  9. 
Code,  lib.  6,  tit.  5,  9,  9.  Code,  lib.  9,  tit.  9,  6,  2,  3.  Dig.,  lib.  48,  tit.  5, 
6.  Hence  there  was  no  process  of  adultery  in  favor  of  slaves. — Code,  lib. 
9,  tit.  9,  28.     Dig.,  lib.  48,  tit.  5,  6. 

But  the  laws  of  nature  as  to  incestuous  commerce  were  held  in  full 
iovce.—Dig.,  lib.  23,  tit.  2,  14. 

This  perhaps  results  from  the  very  nature  of  slavery,  and  certainly 
obtains  (with  the  exception  of  the  latter  clause,)  in  all  the  Spanish, 
French  and  English  colonies,  where  slavery  exists,  and  also  in  the  United 
States.     By  the  Civil  Code  of   Lou.,  art.    182,  the   marriage   of  slaves 
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cannoi  produce  any  of  the  civil  effects  resulting  to  free  persons  from  that 
contract. 

'2d.  Conaihinatus,  semi-mairimonium,  conjugium  inequale.  This  is 
fully  described  in  the  last  title  of  -Dij?  ,  25.  Concubinage  was  entered 
into  before  witnesses,  otherwise  it  became  prostitution. — Dig.^  lib.  25,  tit. 
7,  3.  The  parties  might  dissolve  the  contract  at  pleasure. — Dig..,  lib.  25, 
tit.  7,  1.  It  did  not  admit  of  adultery. — Dig.,  lib.  25,  tit.  7,  3.  Officers  of 
state  in  the  provinces,  were  not  allowed  to  intermarry  with  females  of  the 
province,  but  they  might  take  concubines. — Dig..,  lib.  23,  tit.  2,  38,  et  57. 
A  man  should  have  no  more  than  one  concubine,  and  should  be  at  least 
twelve  years  old.  The  woman  must  be  free  and  unmarried. — Dig..,  lib. 
25,  tit.  71.  Const.  Code,  5,  26.  And  by  a  subsequent  regulation,  this 
was  extended  to  the  man  also.  Concubina  est  mulier  libera  quam  vir 
ccelebs  domi  concubinatus  causa   solam  hab"t. — J^ov.  Just.,  18,  74-,  ct  89. 

Concubinage  was  abolished  by  the  emperor  Leo. — J^ov.  Leo,    91. 

6.  What  are  the  civil  disabilities  to  contract  marriage  ? 

1.  Having  another  husband  or  wife  living. 

2.  Want  of  age  ;  this  is  sufficient  to  avoid  the  contract,  on  the  ground 
of  imbecility  of  judgment  of  the  party. 

3.  The  want  of  the  consent  of  parents  or  guardians. 

4.  Want  of  reason. — 1    Blacks.  Com.,  350.     2  Kent's  Com.,  76. 

7.  What  is  the  rule  of  the  common  and  of  the  civil  laws,  as  to  the  age 
of  consent  to  marriage  \ 

The  rule  both  of  the  civil  and  common  laws,  is  fourteen  years  in 
males,  and  twelve  in  females. — 1  Blacks.  Com.,  436.  2  Kent's  Com.,  78. 
Inst.  Jus.,  lib.  1,  10.     Code,  de  jYupt.,  Z.  28.     1  Domat,  B.  24. 

In  the  state  of  Ohio,  the  age  of  consent  is  eighteen  in  males,  and 
fourteen  in  females ;  and  in  Massachusetts,  it  is  seventeen  in  males  and 
fourteen  in  females. 

8.  What  is  the  rule  as  to  the  consent  of  parents  or  guardians  % 

Under  the  civil  law  the  consent  of  parents  was  absolutely  necessary, 
(if  the  son  or  daughter  was  under  parental  power),  and  this  must  be  given 
before  the  marriage  ;  and  a  subsequent  ratification  would  not  legalize  the 
m:ivx\age.—Dig.Jib.  1,  tit.  5,  11.  Dig.,  lib.  23,  tit.  2,  (J5,  1.  Dig.,  lib. 
48,  tit.  5,  13,  6.  But  latterly,  a  confirmation  seems  to  have  been  valid. — 
Code,  lib.  4,  tit.  28,  7.  Without  this  consent,  the  issue  were  illegitimate. 
Just.  Inst.,  lib.  1,  tit.  11,  7.  In  cases  of  insanity  or  captivity,  the  con- 
sent of  the  parents  was  not  necessary. — Code,  de  Mupt.,  28. 

In  England,  both  by  the  canon  (canons  of  1603,  Can.  62,  63,  100  et 
101,)  and  the  statute  law,  the  consent  of  parents  is  required,  though  the 
contract  is  not  in  all  cases  void  without  that  consent,  but  a  penalty  is  in- 
flicted upon  the  minister.— Sia^  7  and  8,  Will.  III.,  ch.  35,  Mar.,  art.  26. 
Geo.  II.,  ch.  33.     4  Geo.  IV.,  ch.  76. 

In  Germany,  Holland,  and  perhaps  most  of  the  European  states,    the 
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consent  of  parents  is  absolutely  necessary  to  a  valid  marriage.  In  those 
states,  twenty-five  in  males  and  twenty-one  in  females,  is  the  period  most 
generally  adopted  as  the  age  of  majority.  Where  consent  is  unreasonably 
withheld,  the  party  may  petition  the  tribunal,  and  for  good  cause  shown, 
obtain  judicial  consent. —  Vinnius  in  Inst.,  lib.  1,  tit.  10.  Domat,  de  Dot,, 
sec.  2.  Heinecc.  Elem.  Jur.  Ger.,  lib.  1,  sec.  138.  Van  Leuwen^s  Rom. 
Duch.  Law,  73.  Pothie.r,  Traite  du  Cont.  de  Marri.,  no.  321 — 34'2.  Code 
JVap.,  no.  140 — 160.     Toulier,  Droit  Civile  Fran.,  tome  1,  p.  143 — 163. 

In  some  of  the  states  of  the  Union,  a  license  is  required  from  the 
county  in  which  the  parties,  or  one  of  them,  is  domiciled  ;  but  a  non-com- 
pliance with  these  statutory  provisions  does  not  render  the  marriage  void. 
In  Louisiana,  however,  it  is  declared  that  no  marriage  can  be  celebrated 
without  the  license  of  the  parish  judge,  directed  to  the  priest,  minister  or 
justice  of  the  peace,  who  is  to  celebrate  it. — Civil  Code,  art.  103.  Yet  a 
marriage  celebrated  in  Louisiana  without  license,  is  not  void.  These 
laws,  relating  to  forms  and  ceremonies,  are  directory  to  those  who  are 
authorized  to  celebrate  marriage. — Holmes  v.  Holmes,  6  Loxi.  Rep.,  740. 
See,  .Adam,  v.  Walker,  1  Dow.  Pari.  Rep.,  148.  Honeyman  v.  Campbell,  2 
Dow.  Si"  Clark's  Pari.  Cas.,  265.  Jackson  v.  Winns,  7  Wendell,  47.  2 
Kent's  Com.,  86. 

9.  What  effect  has  fraud  upon  the  contract  of  marriage  1. 

The  rule  is,  that  a  marriage  procured  by  force  or  fraud  is  void,  ab 
initio,  and  may  be  treated  as  null  by  every  court  in  which  its  validity  is 
incidentally  drawn  in  question.  The  basis  of  the  marriage  is  consent, 
and  the  ingredient  of  fraud  or  duress  is  as  fatal  in  this  as  in  any  other  con- 
tract.— 2  Kent's  Comm.,  76.  Voet  ad  Pand.,  lib.  22,  15.  Pothier  Traite 
du  Cont.  de  .Mar.,  337 — 8.  TouL  Droit  Civile  Fran.,  tome  1,  no.  501 — -512. 
Reeves  Domes.  Relations,  201,  207.  2  Hagg.  Rep.,  104,  246.  Ferlat  v. 
Gojon,  1  Hop.  Ch.  Rep.,  478.  jJymar  v.  Roff,  3  Jokn^.  Ck.  Rep.,  49. 
Fornskill  v.  Murray,  1  Bland.  Rep.,  4S3.  Jenkins  v.  Jenkins'  heirs,  2  Dan., 
103.     Scott  V.  Shufel  It,  5  Paige,  43. 

Where  the  parties  were  white  persons,  and  the  woman  had  filiated  a 
bastard  child  upon  the  man,  upon  which  he  was  arrested  under  the  bas- 
tardy act,  and  to  obtain  his  discharge  from  the  proceedings  against  him, 
and  believing  the  child  to  be  his,  he  married  her.  Subsequently  he  ascer- 
tained that  the  child  was  a  mulatto,  and  that  the  woman  knew  it  at  the 
time  she  swore  it  to  be  his,  she  then  having  been  delivered  and  seen  the 
child. 

Upon  a  bill  filed  by  the  husband,  held,  that  he  was  entitled  to  a  de- 
cree declaring  the  marriage  contract  void,  on  the  ground  of  fraud.  But 
the  chancellor  held,  that  if  the  child  had  been  filiated,  and  the  marriage 
took  place  before  its  birth,  the  husband  would  not  be  entitled  to  relief, 
notwithstanding  the  woman  knew  and  concealed  the  fact  from  him,  that 
she  had  received  the  embraces  of  a  negro  about  the  time  she  was  receiving 
his. — Scott  V.  Shufeldt,  5  Paige's  Rep.,  43. 

A  marriage  procured  by  abduction,  terror  and  fraud,  will  be  annulled. 
— Ferlai  v.  Gojon,  1  Hopk.  Rep.,  478.  Fornskill  v.  Murray,  1  Bland's 
Rep.,  483. 

19 
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But  it  is  well  understood  that  error,  and  even  disingenuous  repre- 
sentations, in  respect  to  the  qualities  of  one  of  the  contracting  parties,  as 
to  his  condition,  rank,  fortune,  manners  and  character,  would  be  insiifTi- 
cient.  The  law  makes  no  provision  for  blind  credulity,  however  ii  may 
have  been  produced.  -2  Kent's  Com.,  77.  Voet  ad  Pand.,  lib.  24,  2,  15. 
TouHer,  Droit  Civile  Fran.,  tome  1,  no.  501,  512,  515,  521.  Pothier,  Traite 
du  ContriU  de  J[ar.,  no.  310,314.  1  Phi  I i more' s  Rep.,  137.  2  Hagg. 
Consist.  Rep.,  248.  Benton  v.  Benton,  I  Day\  Rep.,  111.  Perry  v.  Per- 
ry, 2  Paige's  Rep.,  501.  Scott  v.  Shufeldt,  5  Paige,  43.  Devanbagh  v. 
Deva?ibag/i,  5  Paige\  Rep.,  554.     Reeve's  Domestic  Relations,  201 — et  seq. 

10.  What  is  the  rule  as  to  the  disability  of  insanity  or  unsound  mind  1 

That  a  person  of  unsound  mind  cannot  be  married.  The  perform- 
ance of  the  marriage  ceremony,  and  continued  cohabitation  till  death,  with 
one  of  that  condition,  will  not  constitute  a  legal  marriage,  nor  give  claim 
to  dower  or  curtesy  in  his  or  her  estate. — Jenkins  v.  Jenkins,  2  Dana's 
Rep.,  103.  Wigktman  v.  Wightman,  4  Johns.  Ch.  Rep.,  3io,  per  Kent  Ch. 
It  is  too  plain  a  proposition  to  be  questioned,  that  idiots  and  lunatics  are 
incapable  of  entering  into  the  marriage  contract,  and  that  such  marriages 
are  absolutely  void;  yet  it  is  expedient,  for  the  sake  of  the  good  order 
of  society,  that  the  nullity  of  such  marriages  should  be  ascertained  and 
declared  hy  the  decree  of  a  court  of  competent  jurisdiction. — 2  Kent's 
Com.,  GG.  1  Black.  Comm.,  438.  Middleborough  v.  Rochester,  12  Mass. 
Rep.,  364.     3  Edw.  Rep.,  373. 

11.  What  is  the  rule  as  to  the  disability  arising  from  consanguinity  and 
affinity  \ 

All  persons  connected  in  the  ascending  or  descending  line,  are  prohib- 
ited, and  this  ad  infinitum. — Jus.  Inst.,  lib.  1,  tit.  10,  1.  And  this  extends 
to  illegitimate  children. — Civil  Code  of  Lou.,  art.  96.  2  Kenfs  Comm., 
81.  B  rgess  v.  Burges;  1  Uagg.  Rep.,  386.  Butler  v.  C  istrill,  GilPs 
Eq.  Rep.,  ioQ.  Code  Jfap.,  no.  161.  Taylor's  Elements  of  the  Civil  Law, 
314.  Cooper's  Jus.  in  JSTotes,  423,  where  a  comprehensive  table  is 
laid  down  showing  the  degrees  of  affinity  and  consanguinity.  1  Black, 
Comm.,  434. 

As  to  affinity,  the  general  rule  is,  Quocumque  gradu,  quis  uni  conju- 
gium  junctus  est  consanguinitate,  eodem  gradu  junctus  est  alteri  affinitate. 
In  wlmtsoever  degree  one  of  the  spouses  is  by  consanguinity,  the  other 
stands  in  the  same  degree  by  affinity  ;  accordingly,  a  man  may  not  marry 
his  wife's  mother  or  his  wife's  daughter,  for  they  are  in  the  direct  line. 

As  to  collaterals,  marriage  is  prohibited  between  brothers  and  sisters, 
whether  of  the  whole  or  of  the  half  blood,  whether  legitimate  or  illegiti- 
mate, and  between  uncle  and  niece,  and  aunt  and  nephew. — Civil  Code 
of  Lou.,  art.  97.  Mass.  Revised  Stat.,  IS35,  part  -i-,  tit.  1,  ch.  130.  Ohio 
Revised  Stat.,  1831.  J^ew  York  Revised  Stat.,  1830,  vol.  2,  p.  139,  vol  3, 
683.  This  is  according  to  the  rule  of  civil  law. — Dig.,  lib.  3,  tit.  2,  /. 
34,  2.  Inst.,  lib.  1,  tit.  10,  where  it  is  said  the  children  of  two  brothers 
may  marry. 
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By  the  old  canon  law,  and  the  early  decretals,  marriage  was  prohibit- 
ed to  the  seventh  degree  of  canon  law  computation,  which  answers  to 
the  twelfth  of  the  civil  and  common  law.  But  by  the  council  of  the  Lateran, 
(l21o),  it  was  reduced  to  the  fourth  degree,  inclusive;  this  includes  not 
only  first,  but  also  second  cousins.  It  is  understood  that  these  extended 
disabilities  under  the  ecclesiastical  law,  are  not  positively  fixed,  but  may 
be  removed  by  dispensation,  which  is  generally  granted  upon  proper  cause 
shown. — Barnes  Ecclcs.  Law,  tit.  Mar. 

As  to  collaterals  by  affinity,  the  imperial  constitutions  forbad  mar- 
riaire  between  the  brother-in-law  and  the  sister-in-law,  in  the  collateral 
line. — Code,  de  Incest  et  Inst.  J\'\ipt.,  1.  This  is  made  a  statutory  rule  in 
some  of  the  states  of  the  Union. — Commonwealth  v.  E.  Sr  K.  Ferryman,  2 
Leigk^s  Rep.,  717,  where  such  marriage  was  held  unlawful  by  the  statutes 
of  Virginia.  See  Mass.  Revised  Stat.,  1835,  and  by  the  revised  Code  of 
Miss.,  and  perhaps  other  states  have  made  a  like  provision.  But  marriages 
of  this  kind,  though  prohibited  by  positive  law  in  one  state,  are  held  valid 
in  that  and  every  other  state,  if  made  in  a  state  or  country  where  no  such 
prohibition  exists. — 2  Kent''s  Com.,  86.  Dumarsely  v.  Fishley,  3  Marsh. 
Rep.,  369.  Putnam  v.  Putnam,  8  Pick.  Rep.,  433.  Medway  v.  J^eedham, 
16  Mass.  Rep.,  157.  West  Cambridge  v.  Lexington,  1  Pick.  Rep.,  505. 
Huberus,  lib.  1,  tit.  3,  sec.  9.     Story^s  Com.  on  Co?tJlict  of  Laws,  106. 

12.  What  is  the  effect  of  an  incestuous  marriage  ? 

It  is  not  absolutely  void,  but  only  voidable  during  the  lives  of  the 
parties  ;  and  after  their  death,  it  is,  to  all  intents*  and  purposes,  valid. — 1 
Black.  Com.,  434-.     Slory's  Conflict  of  Laws,  106. 

By  act  of  5th  and  6th  of  William  IV.,  all  future  incestuous  mar- 
riages are  declared  to  be  absolutely  void,  and  not  merely  voidable. 

13.  What  is  the  rule  as  to  the  disability  arising  from  corporal  infirmi- 
ties ] 

The  rule  is,  that  marriage  between  parties  not  habiles  admatrimonium, 
is  not  void,  but  voidable  upon  their  joint  petition,  or  of  that  of  the  injured 
party  only. — 1  Black.  Com.,  435, 

To  authorize  a  sentence  of  nullity  for  physical  incapacity  of  the  de- 
fendant, it  must  have  existed  at  the  time  of  the  marriage,  and  must  be  in- 
curable ;  and  both  these  facts  must  be  established  by  the  most  satisfactory 
evidence,  although  they  are  admitted  by  the  defendant. — Davanbagh  v. 
Davanbagh,  5  Paige^s  Rep.,  554. 

14.  How  is  the  rule  of  disability,  by  reason  of  former  marriage  ap- 
plied \  ' 

No  person  can  marry  while  a  former  husband  or  wife  is  living. 
Such  second  marriage  is,  by  the  common  law,  absolutely  null  and  void  ; 
and  it  is  probably  an  indictable  offence  in  most,  if  not  all,  the  states  of  the 
Union. 

In  Louisiana,  ten  years  of  absence  without  any  news  of  the  absentee, 
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is  a  sufficient  cause  for  the  husband  or  wife  of  such  absentee,  to  contract 
another  marriage,  after  having  been  authorized  to  do  so  by  the  judge,  on 
due  proof  of  such  absence,  without  any  news,  during  the  time  required. — 
Civil  Code,  art.  81.  And  similar  exceptions  are  provided  for  by  the  stat- 
utes of  every  state  in  the  Union.  In  New  York,  the  time  of  absence  is 
fixed  at  five  years  ;  in  Massachusetts,  at  seven  ;  in  Ohio,  three  ;  in  Mis- 
sissippi, seven  yoars. 

In  the  state  of  New  York,  although  the  absence  of  five  years  of  one 
of  the  parties  from  the  state,  will  exempt  the  other,  who  marries  again, 
from  the  mere  penal  consequences  of  bigamy,  under  the  act,  1  Rev.  Laws, 
113,  vet  the   second  marriage  is  null  and  void. 

No  length  of  absence,  and  nothing  short  of  death,  or  the  judicial  de- 
cree of  some  court  confessedly  competent  to  the  case,  can  dissolve  the 
marriage  tie. — Williamson  v.  Parisien,  1  Johns.  Rep.,  389. 


OF  FOREIGN  MARRIAGES. 
1.  Wliat  is  the  general  rule  as  to  foreign  marriages  ? 

As  a  general  rule,  a  marriage  by  the  law  of  the  place  where  it  is 
made,  is  equally  valid  everywhere.  Thus,  where  the  parties  were  Eng- 
lish subjects,  and  one  of  them  a  minor,  ran  away  without  the  consent  of 
the  guardian,  to  avoid  the  English  law,  and  married  in  Scotland.  Upon 
a  suit  brought  to  annul  the  marriage,  the  court  of  delegates  held  it  to  be 
valid. — Com-pton  v.  Bearcroft,  2  Hagg.  Consist.  Rep.,  443.  And  this  is 
now  the  confirmed  law  of  England. — Harford  v.  Morris,  2  Hngg.  Consist. 
Rep.,  428.  Doe  v.  Vardill,  5  Barn.  S)-  Cresw.,  433.  Ferguson  on  Mar. 
and  Divorce,  397.  Ryan  v.  Rxjan,  2  Fhillm.  Eccl.  Rep.,  332.  3  P/iillm. 
Eccl.  Rep.,  58.  Rudi?ig  v.  Smith,  2  Hagg.  Consist.  Rep.,  390.  Schrimshire 
v.  Schrimshire,  2  Hagg.  Consist.  Rep.,  395.  Middletown  v.  Joverin,  2 
Hagg.  Co7isist.  Rep.,  437. 

This  is  also  the  rule  in  the  United  States. — Dumarsely  v.  Fishley,  3 
Marsh.  Rep.,  369.  Medway  v.  Js'eedham,  16  Mass.  Rep.,  160.  Putnam 
V  Putnam,  8  Pick.  Uep.,  433.  Cambridge  v.  Lexington,  1  Pick.  Rep.,  506. 
Boucier  v.  Lanussi,  3  Mart.  Rep.,  581.  Breton  v.  J\''uuchet,  3  Mart.  Lou. 
Rep.,  60.     Story''s  Conflict  of  Laws,  101.     2  Rentes  Com.,  91. 

The  French  law  does  not  acknowledge  the  rule  when  applied  to 
French  subjects.  French  minors  who  are  disabled  from  contracting 
matrimony  in  France,  are  disabled  from  contracting  in  every  other  coun- 
try, even  though  the  marriage  would  be  good  by  the  law  of  the  place 
where  the  marriage  is  celebrated. — Code  Civil,  art.  144,  148.  170.  Mer- 
lin, Repert.,  tit.  Loi,  sec.  6-      Toulier,  Droit  Civil  Fran.,  tome  1,  p.  484. 

But  the  general  principle  certainly  is,  that  between  persons,  sui  juris, 
marriage  is  to  be  decided  by  the  law  of  the  place  where  it  is  celebrated. 
If  valid  there,  it  is  valid  everywhere.  It  has  a  legal  ubiquity  of  obliga- 
tion.    If  invalid  there,  it  is  equally  invalid  everywhere. 

2    What  are  the  most  prominent  exceptions  to  this  rule  1 
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Polygamy  and  incest.  Those  positively  prohibited  by  the  law  of  a 
country,  from  motives  of  policy,  and  those  celebrated  in  foreign  countries 
by  subjects  entitling  themselves,  under  special  circumstances,  to  the 
benefit  of  the  laws  of  their  own  country. 

Christianity  is  understood  to  prohibit  polygamy  and  incest  ;  and 
therefore,  no  Christian  country  would  recognize  polygamy  or  incestuous 
marriages.  As  to  what  amounts  to  incest,  there  is  much  diversity  of 
opinion  and  practice.  But  in  all  civilized  countries,  marriages  between 
relations  by  blood,  in  the  right  line,  ascending  or  descending,  are  held 
incestuous  ;  and  marriages  between  brothers  and  sisters  by  blood  are  also 
deemed  incestuous  and  void,  and  indeed  seem  repugnant  to  the  first  princi- 
ples of  social  order  and  morality.  Beyond  this,  it  seems  difficult  to  ex- 
tend the  prohibition  upon  principle. — Wightman  v.  Wighlman,  4  Johns. 
C/i.  Rep.,  343.  2  Rentes  Com.,  83.  Story  on  Conflict  of  Laws,  104. 
Brewer  v.  Blougher,  14  Peters''  S.  C.  Rep.,  178. 

Positive  institutions  have  gone  much  further.  But  there  is  a  distinc- 
tion between  marriages  incestuous  by  nature,  and  such  as  are  so  only  by 
the  positive  code  of  a  state.  Marriages  not  naturally  unlawful,  but  pro- 
hibited by  the  law  of  one  state  and  not  of  another,  if  celebrated  where  they 
are  not  unlawful,  will  be  holden  valid  in  a  state  where  they  are  not  allow- 
ed.— Greenwood  v.  Curtis,  6  Mass.  Rep.,  378.  Medwny  v.  Meedham,  16 
Mass.  Rep.,  157.  Dumnrseley  v.  Fishley,  3  Marsh.  Rep.,  369.  Putnam 
v.  Putnam,  8  Pick.  Rep.,  433.  Cambridge  v.  Lexington,  1  Pick.  Rep.,  506. 
Breton  v.  jYouc/iet,  3  Mart.  Lou.  Rep.,  60.  Story's  Com.  on  Conflict  of 
Lavjs,  107.  2  Kent's  Com.,  85.  Harrison  v.  Burwell,  Vaughan's  Rep., 
206.  2  Vent.  Rep.,  9.  Co.  Lift.,  149.  Grotius,  B.  2,  ch.  5,  sec.  2.  Ru- 
therf.  Inxt.,  B.  1,  ch.  15,  sec.  10.  Wightman  v.  Wightman,.  A>  Johns.  Ch. 
Rep.,  343. 

In  respect  to  the  exception  arising  from  the  prohibitions  of  positive 
law,  they  can  apply  strictly  only  to  the  subjects  of  that  country. 

An  illustration  of  this  nature  may  be  found  in  the  Civil  Code  of 
France,  art.  174,  which  annuls  marriages  by  Frenchmen  in  a  foreign 
country,  who  are  under  incapacity  by  the  laws  of  France. 

In  respect  to  the  third  exception,  it  has  been  deemed  to  arise  in  cases 
of  moral  necessity,  and  has  been  applied  to  the  case  of  persons  residing  in 
factories,  in  conquered  places,  and  in  barbarous  places,  or  countries  of  an 
opposite  religion,  who  are  permitted  to  contract  marriage  according  to  the 
laws  of  their  own  country. — Ruding  v.  Smith,  2  Hagg.  Consist.  Rep.,  371. 
Latour  V.  Tresdale,  8  Tau?it.  Rep.,  830.  Rex  v.  Bramton,  10  East's  Rep., 
282. 

There  is  a  jus  gentium  upon  this  matter,  a  comity,  which  treats 
with  tenderness,  or  at  least  with  toleration,  the  opinion  and  usages  of  a 
distinct  people  in  this  transaction  of  marriage. — Ruding  v.  Smith,-2  Hagg. 
Consist.  Rep.,  371.  Pertreis  v.  Tondeur^  1  Hagg.  Consist.  Rep.,  136. 
Story's  Com.  on  Conflict  of  Laws,  111. 

The  ground  upon  which  the  general  rule  of  the  validity  of  marriages, 
according  to  the  lex  loci  contractics,  is  maintained,  is  easily  vindicated. 
Infinite  mischief  and  confusion  must  necessarily  arise  to  the  subjects  of 
all  nations  with  respect  to  legitimacy,  successions,  and  other  rights,  if  the 
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respective  laws  of  different  countries  were  only  to  be  observed  as  to  mar- 
riafres  contracted  by  the  subjects  of  those  countries  abroad  ;  therefore,  all 
nations  have  consented,  or  are  presumed  to  consent,  for  the  common  ben- 
efit, that  such  marriages  shall  be  good  or  not,  according  to  the  laws  of  the 
country  where  they  are  celebrated.  By  observing  this  rule,  few,  if  any, 
inconveniences  can  arise.  Schrimshire  v.  Schrimshire,  2  Hagg.  Consist. 
Rev.,  417. 

Continental  jurists  have  also  strenuously  enforced  the  same  rule. — 
Voet.  De  Sia/.,  sec.  9,  ch.  2,  p.  267.  Huberua,  lib.  1,  tit.  3.  Bouhier, 
Cout.  de  Bourg.,  ch.  27.  Hirtii  Opera,  De  Collis.  Leg.,  sec.  4,  p.  126. 
Merlin  Reper.  Mar.,  sec.  1,  p.  343. 


GENERAL  INCIDENTS  OF  MARRIAGE. 

1.  What  are  the  general  incidents  of  law,  as  respects  the  personal  ca- 
pacity of  the  husband  and  wife  1 

The  general  principle  is,  that  the  capacity  or  incapacity  of  the 
spouses  is  always  under  the  dominion  of  the  law,  and  may  be  modified  by 
it.  The  law  is  the  absolute  mistress  of  all  the  effects  of  marriage,  (saving 
positive  vested  rights.) 

Nature  having  placed  the  woman  in  a  state  of  absolute  dependency 
upon  the  man,  the  law  does  nothing  more  than  regulate  and  ennoble  that 
dependence  by  the  marriage.  It  has,  therefore,  power  at  any  time  to 
extend  or  restrain,  as  policy  may  dictate,  the  bonds  of  this  dependence. 
?vlarriage  is  one  of  the  most  important  contracts  in  civil  life,  and  one  vitally 
iaieresling  to  the  state  and  the  public  welfare  ;  therefore,  when  it  is  dis- 
covered that  the  exercise  of  a  privilege  by  the  husband  or  wife,  or  a  re- 
straint from  exercising  such  privilege,  is  productive  of  public  mischief  or 
inconvenience,  the  legislature  may  at  once  arrest  the  abuse,  whether  it 
affect  the  privileges  of  the  husband  or  of  the  w'ife. — Merlin  Rrpert.  Effets 
Retroact.,  tome  16,  p.  229.  Journal  des  Audiences,  an.  12,  p.  343.  Ibid, 
an.  13.  Suppl.,  p.  130.  Chabot  Quest.  Transit.,  tit.  Senntus  consulte 
Valhien.  Merlin,  Quest  de  Droit,  til.  Marri.,  sec.  8.  De  Chassat  Com.,  tome 
\,p.1\l. 

This  may  be  illustrated  by  a  few  examples  taken  from  the  French 
commentators  upon  the  Civil  Code. 

Thus — a  woman  married  under  the  customs  of  Bourgogne,  could  not 
be  a  witness  without  the  authorization  of  her  husband  ;  yet  she  is  not 
restrained  from  attesting  without  that  authorization,  since  the  publication 
of  the  Civil  Code. — Proudhon,  Cours  de  Droit  Frang.,  tome  \,p.  16.  Du- 
rnnton,  tome  \,  no.  51.  Dalloz,  Jurisp.  Gen.,  tome  1,  no.  13.  Chassat, 
Comm.,  time  1, />.  219. 

Or  thus — if  a  woman  married  under  a  law  by  which  she  might  ac- 
quire propertjr  by  iiift,  without  the  consent  of  her  husband,  she  would  be 
deprived  of  that  privilege  by  the  217th  art.  of  the  Civil  Code,  which  suppos- 
es that  good    morals  and  the  dignity  of  marriage  require,  that  the  husband 
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should  approve,  or  at  least  be  understood  to  approve,  the  cause  of  such 

liberalities. — De  Chassat  Com.,  tome  1,  p.  219. 

By  the  custom  of  Normandy,  the  wife  could  not  be  surety  for  her 
husband  :  yet  upon  the  promulgation  of  the  Code  Civile,  she  became  in- 
vested with  that  capacity.  — Szre?/,  tome  11,  40  et  ISO. 

Or,  where  a  wife  was  incapable  of  binding-  herself  as  a  public  mer- 
chant, she  became  capable  by  virtue  of  the  •226th  art.  of  the  Code  Civile. 
And  also  in  the  parts  of  the  country  governed  by  the  Roman  law,  the  wife 
might  alien  her  paraphernal  good  ^  without  the  authorisation  of  her  hus- 
band ;  but  she  is  now  bound  (though  married  under  the  ancient  law)  by 
the  formalities  introduced  by  the  Civil  Code. — Sirey,  tome  11.^,39. 

2.  What  is  the  general  rule  as  to  what  amounts  to  vested  rights  in  vir- 
tue of  marriage  1 

They  may  result  from  express  stipulations,  or  they  may  result  from 
the  force  of  the  customary  law  under  which  the  marriage  took  effect, 
which  are  in  law  supposed  to  enter  into  the  contract  as  tacit  conditions. 
Thus,  if  the  law  at  the  time  of  the  marriage,  accords  to  the  wife  the  faculty 
to  alien  or  hypothecate  her  dotal  lands,  this  creates  a  vested  right  which 
no  subsequent  change  in  the  law  will  divest. — Merlin  Repert.  Jurisp.,  tit. 
Puissance  marit.,  sec.  2. 

So  on  the  other  hand,  where  a  marriage  took  place  under  the  customs 
of  Normandy,  by  which  (Placites  de  1666)  the  dotal  property  (bien  dotal) 
of  the  wife  is  inalienable  in  any  case,  even  where  the  woman  was  a 
public  merchant,  her  obligations  in  relation  to  her  trade  could  not  affect 
her  dotal  property,  held,  in  Cassation,  1810,  that  this  disability  was  not 
removed  by  the  promulgation  of  the  Code  JVap.,  which  abolished  the  cus- 
toms of  Normandy,  but  that  the  protection  of  the  wife  against  her  contracts 
and  alienations  formed  a  tacit  condition  of  her  marriage,  and  thereupon 
became  a  vested  right  ;  and  by  the  same  court,  in  1813,  it  was  held  that 
the  custom  was  a  statute  real,  and  should  have  effect  as  to  property  situat- 
ed in  Normandy,  though  the  marriage  took  place  in  Paris. — Chassat^ 
Com.,  tome  1,  j-).  221. 

The  application  of  the  principle,  that  the  law  regulating  the  capacity 
of  the  woman,  as  to  the  disposition  of  property,  at  the  time  of  her  marriage, 
confers  a  vested  right,  must  be  confined  to  property  possessed  at  that 
epoch,  to  paraphernal  or  dotal  property,  or  to  property  acquired  before  the 
promulgation  of  the  new  law. 

The  capacity  of  the  wife  as  to  the  disposition  of  things,  is  very  dis- 
tinct from  her  capacity  as  to  the  authorisation  of  the  husband.  From  the 
former  result  vested  rights,  but  not  from  the  latter.  In  principle,  the  wife 
is  competent  to  alien  her  property,  and  the  authorisation  of  the  husband  is 
intended  only  to  assist  her  in  the  exercise  of  that  faculty,  to  protect  her 
against  surprise  and  frauds  to  which  she  might  be  exposed  ;  it  is  evident 
tlierefroin,  that  its  effect  is  to  ameliorate  the  condition  of  the  wife.  The 
true  application  of  this  principle  is,  that  the  husband,  as  much  for  the  in- 
terest of  the  marriage  as  for  the  personal  interest  of  the  wife,  should  al- 
ways clothe  those  civil  acts  of  which  she  is  capable,  with  his  approbation. 
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A  new  law  which  prescribes  this  authorisation,  applies,  tlierefore,  without 
retro-activitv,  to  a  woman  married  anterior  to  its  publication,  without  de- 
privincj  her  of  any  vested  rio;ht,  for  no  one  can  raise  a  vested  right  against 
public  order  and  the  veil-being  of  society,  which  greatly  depend  upon  the 
civil  relations  of  husband  and  wife. 

But,  as  has  been  said  above,  the  capacity  (whether  active  or  passive) 
of  the  wife  as  to  the  disposition  of  her  property,  becomes  a  vested  right 
upon  the  consummation  of  the  marriage,  and  must  be  governed  by  the 
law  acting  upon  the  property  at  that  time,  if  it  be  iunnoveable,  and  by  the 
law  of  tiie  matrimonial  doniicil,  if  personal. — Rcipnhlicm  interest  mulieres 
dctes  salvas  habere.— Dig.,  lib.  2,  de  jure  Dot.  Mer.  Repert.,  tit  Puissance 
Mart.,  sec.  2. 

This  is  also  the  conclusion  of  Chassat,  and  otlier  French  commenta- 
tors on  the  Civil  Code.  But  the  court  of  Cassation,  at  Paris,  held  a  dif- 
ferent doctrine  in  the  case  of  Crotat  v.  J\Iartin,  Oriot  et  ol.,  adjudged  in 
1815,  and  reported  by  Merlin.,  Repert.,  tit.  Dot.,  p.  217.  In  which  it  was 
decided  that  a  woman  married  and  separated  in  property  from  her  hus- 
band, under  the  domination  of  the  customs  of  Normandy,  by  which  her 
property  could  not  be  aliened  or  hypothecated  during  the  marriage  by 
either  herself,  her  husband,  or  both  conjointly,  may,  notwithstanding, 
since  the  promulgation  of  the  civil  code,  with  the  authorisation  of  her 
husband,  alienate  her  dotal  property. 

The  facts  of  the  case  were  thus:  La  Demoiselle  Maillard,  born  and 
domiciled  in  Normandy,  intermarried  with  Le  Sieur  Crotat,  living  at  Paris. 
In  the  marriao-e  contract,  they  stipulated  that  there  should  be  no  commu- 
nity of  goods  between  them,  but  on  the  contrarj^  they  should  be  separate 
in  property,  and  that  each  should  retain  the  entire  administration  and  en- 
joyment of  their  respective  property. 

Three  years  after  the  marriage,  and  subsequent  to  the  promulgation 
(if  the  civil  code,  the  dame  Crotat,  with  the  authorisation  of  her  husband, 
sold  certain  lands  which  she  possessed  before  her  marriage,  to  Martin, 
Onot,  and  Lepec,  and  assigned  the  price  to  her  creditors.  She  subse- 
quently brought  an  action  againt  the  purchasers  to  annul  the  sale,  alleging 
that  it  was  unlawful,  that  the  property  was  dotal,  and  that  she  had  sold  it 
contrary  to  the  express  provision  of  the  customs  of  Normandy  and  the 
127th  art.  of  the  Placitcs.  The  defendants  replied,  that  the  127th  art.  of 
the  Placitrs  had  been  abolished  by  the  217th  art.  of  the  Civil  Code,  which 
permits  a  wife  to  sell  her  property  with  the  authorisation  of  her  husband. 
The  court  of  the  first  instance  rejected  the  demand.  The  court  of  appeal 
at  Rouen  reversed  that  decision,  and  gave  judgment  for  the  plaintiff,  on 
the  ground  that  the  civil  code  could  not  have  a  retro-active  effect,  and  that 
during  the  marriage,  the  property  of  married  women  must  be  regulated  by 
the  law  in  force  at  ihe  epoch  of  the  marriage,  and  consequently  the  cus- 
toms of  Normandy  and  the  Placites  were  in  full  force  as  to  such  marriages 
as  had  taken  place  before  the  promulgation  of  the  civil  code.  That  the 
rules  of  the  Placitcs  and  customs  of  Normandy,  which  prescribe  the  man- 
ner of  alienating  the  property  of  married  women,  are  real  statutes,  and  at- 
tach to  the  ihuig,  and  that  the  laws  which  regulate  the  capacity  of  persons 
were  not  applicable  to  the  case 
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But,  upon  further  appeal  to  the  court  of  Cassation,  this  judgment  was 
reversed  and  the  cause  dismissed  upon  the  ground  that  laws  which  regu- 
late the  civil  capacity  of  persons,  attach  to  the  person  of  the  individual,  and 
have  their  effect  from  the  day  of  their  promulgation,  and  that,  without  hav- 
ing any  retro-activity,  because  the  civil  state  of  persons  being  subordinate 
to  the  public  interest,  it  is  in  the  power  of  the  legislature  to  change  or 
modify  it  according  to  the  wants  or  interests  of  society,  and  that  the  influ- 
ence which  it  has  upon  property  being  no  other  than  an  effect  of  that  state, 
is  subject  to  the  same  variations  as  the  condition  itself;  that  the  538th  art. 
of  the  Couloumier,  and  126th  and  127th  art.  of  the  Placitcs  of  Normandy, 
providing  that  the  wife  separated  in  property  (separte  de  biens)  may  not 
sell  without  the  consent  of  the  judge  or  the  advice  of  relations,  the  goods 
which  belonged  to  her  at  the  time  of  the  separation,  acted  directly  upon  the 
civil  capacity  of  the  wife,  and  affected  the  property  only  as  a  consequence 
of  that  capacity,  that  the  217th  art.  of  the  civil  code  has  introduced  a  new 
law  and  right  in  that  regard,  by  disposing  that  the  wife  separate  in  pro- 
perty may  alien,  with  the  concurrence  of  her  husband  in  the  act,  or  by 
his  consent  in  writing,  and  this,  per  consequence,  abrogates  the  127th  art. 
of  the  Placites  which  did  not  permit  of  such  alienations  :  that  the  sale  of 
the  lands  was  made  since  the  abrogation  of  the  127th  art.  of  the  Placites 
and  since  the  promulgation  of  the  code,  and  according  to  the  forms  by  it 
prescribed,  and  that  it  must  be  held  valid.  This  decision  is  attacked  by 
Chassat  as  being  contrary  to  the  settled  jurisprudence  of  France. — Chassat 
Com.,  tome  1,  p.  225.  However  this  may  be,  it  appears  to  me  to  be  founded 
upon  strong  practical  reasons,  and  it  is  not  altogether  unsupported  even 
by  French  authoritj^ — Boullenois,  Traite  des  Statutes,  cap.  5,  p.  751.  Boul- 
lenois,  Traite  de  Per.  et  Real,  des  Lois,  pp.  74'0,  757,  758.  CEuvres 
D' Aguesseau,  tome  4,  p.  669.     1  Froland,  Memoires  des  Stat.,  172. 

3.  What  is  the  effect  of  foreign  laws  upon  the  incidents  of  marriage 
celebrated  under  them  ? 

The  jurisprudence  of  different  nations  contains  almost  infinitely  di- 
versified regulations  upon  this  subject,  and  the  task  of  enumerating  them 
all  would  be  as  hopeless  as  it  would  be  useless. — Story^s  Com.  on  the  Con- 
jilct  of  Laws,  119. 

Froland,  in  his  work  upon  the  mixed  questions  arising  from  the  con- 
jugal relation  as  affected  by  different  laws,  has  put  many  examples  by  way 
of  illustrating  the  endless  embarrassments  arising  from  the  conflict  of  laws. 
— Froland,  Memo.,  tome  1 . 

4.  What  is  the  general  rule  as  to  the  effect  of  a  change  of  domicil  upon 
the  rights  of  husband  and  wife/? 

The  general  rule  in  practical  jurisprudence  may  be  stated  to  be, 
that  upon  a  bona  fide  change  of  domicil  by  the  husband,  the  wife  loses  all 
the  disabilities  not  existing  by  the  law  of  the  new  domicil,  and  acquires 
all  the  capacities  allowed  by  the  latter. — Rodem.  De  div.  Stat.,  tit.  2,  p 
10.  Id.  pari  %  ch.  1,  p.  55.  1  Boullenois,  p.  61.  Id.  205  et  seq.  2  Boui. 
20 
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lenois,  p.  \,  et  seq.  Id.  p.  94  et  seq.  Murphy  v.  Murphy^  5  Mart.  Lou. 
Rep.,  S3.  Saul  V.  his  Creditors,  17  Mart.  Lou.  Rep.,  569.  Baldwin  v. 
Gray,  16  Mort.  Lou.  Rep.,  193. 

Hence,  if  a  husband,  who,  by  the  law  of  his  domicil,  has  his  wife  sub- 
ject to  his  authority,  changes  his  domicil  to  a  place  where  it  does  not 
exist ;  or,  e  contra,  i(  he  changes  his  domicil  from  a  place  where  the  wife  is 
exempt  from  the  marital  power,  to  one  where  it  exist,  in  each  case  the 
W'ife  has  the  capacity  or  incapacity  of  the  new  domicil. — Story^s  Com.  on 
Conflict  of  Laiis,  131.  Lashley  \.  Hogg,  Rober.  ^Ippeal  Cas.,  4-.  Selrig 
V.  Davies,  Rose  Bank  Cos.,  99. 

This  rule  is  opposed  by  the  majority  of  the  theoretical  writers  of 
Europe,  and  by  Mr.  i>ivermore  of  New  Orleans,  in  his  dissertations  upon 
the  diversity  of  laws. 

They  rest  their  argument  solely  upon  the  inexplicable  theory  of  real 
and  personal  statutes.  Bartolus  is  the  father  of  this  system  of  classing  laws, 
but  his  followers  have  much  extended  the  principles  which  he  attempted  to 
establish.  He  is  said  to  have  been  the  most  distinguished  jurist  of  his 
day,  and  his  opinions  long  enjoyed  the  authority  of  absolute  law  in  the 
Spanish  jurisprudence,  upon  general  questions,  but  his  theory  of  the  stat- 
utes does  not  seem  to  have  been  much  cultivated  by  the  most  distinguish- 
ed doctors  of  the  Spanish  laws,  such  as  Gregoria  Lopez^  Matienzo,  Jean 
Fabre,  RuT/naldus  Febrero,  Sfc. 

5.  What  is  the  rule  where  the  marriage  has  taken  place  under  an  ex- 
press contract  1 

The  prevailing  rule  is,  that  where  there  is  an  express  contract,  which 
speaks  fully  to  the  point,  it  will  govern  all  the  property  of  the  parties,  not 
only  in  the  matrimonial  domicil,  but  in  every  other  place  under  the  same 
limitations  and  restrictions  as  apply  to  other  cases  of  contracts. — Story^s 
Com.  on  Conflict  of  Laws,  132.  Murphy  v.  Murphy,  5  Mart.  Lou.  Rep.,  83. 
Saul  V.  his  Creditors,  17  Mart.  Lou.  Rep.,  569. 

Where  there  is  a  marriage  between  parties  in  a  foreign  country,  and 
an  express  contract  respecting  their  rights  and  property  present  and  fu- 
ture, that,  as  a  matter  of  contract,  will  be  held  equally  valid  everywhere, 
unless,  under  the  circumstances,  it  stands  prohibited  by  the  law  of  the 
country  where  it  is  sought  to  be  enforced.  It  will  act  directly  upon 
moveable  property  everywhere.  But  as  to  immoveable  property,  it  will 
at  most  confer  only  a  right  of  action  to  be  enforced  according  to  the  ju- 
risprudence rei  sitce. 

Where  such  express  contract  applies  in  terms  or  intent  only  to 
present  property,  and  where  there  is  a  change  of  domicil,  the  law  of  the 
actual  domicil  will  govern  the  rights  of  the  parties  to  all  future  acquisitions. 

Where  there  is  no  express  contract,  the  law  of  the  matrimonial  domi- 
cil will  govern  as  to  all  the  rights  of  the  parties  to  their  present  property 
in  that  place,  and  as  to  all  personal  property  everywhere,  upon  the  prin- 
ciple that  moveables  have  no  sif^^s,  or  rather  that  they  accompany  the 
person  everywhere.     As  to  real  property,  the  law  rei  sitce  will  prevail. 

Where  there  is  no  change  of  domicil,  the  same  rule  will  apply  to 
future  as  to  present  acquisitions. 
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But  where  there  is  a  change  of  domicil,  the  law  of  the  actual  domi- 
cil  will  g-overn  as  to  movenble  property  acquired  under  that  domicil ;  and, 
as  to  all  immoveable  property,  the  law  rei  sitce. 

[n  case  of  express  contract,  as  well  as  tacit,  where  there  arises  a  con- 
flict between  the  law  loci  contractus  and  the  law  of  the  place  where  the 
right  is  sought  to  be  enforced,  hoc  for i^  the  latter  will  prevail,  as  every  na- 
tion has  a  riofht  to  prescribe  rules  for  the  government  of  persons  and  pro- 
perty within  its  own  territorial  limits. 

Although,  in  a  general  sense,  the  law  of  the  matrimonial  domicil  is 
to  govern  in  relation  to  the  incidents  and  effects  of  marriage;  yet  this 
doctrine  must  be  received  with  many  qualifications  and  exceptions.  No 
other  nation  will  recognize  such  incidents  or  effects,  when  they  are  in- 
compatible with  its  own  policy,  or  injurious  to  its  own  interest. 

The  doctrine  of  tacit  contract  to  regulate  the  rights  and  duties  of  mar- 
riage, in  cases  where  there  is  no  express  contract,  according  to  the  law  of 
the  place  where  the  marriage  has  been  celebrated,  is  questionable  in  itself; 
and  even  if  admitted,  must  be  liable  to  many  qualifications  and  restrictions. 
— Storifs  Com.  on  Conflict  of  Laws,  161.  Saul  v.  his  Creditors,  17  Mart., 
569.  Le  Bre/on  v.  J^ouchet,  3  Mart.  Lou.  Rep.,  60.  Gale  v.  Davis''  Heirs^ 
4  Marl.  Lou.  Rep.,  64-5.  Cole's  Widow  v.  his  Ex7-s.,  17  Mart.  Lou.  Rep., 
-%1.  Gregoria  Lopez,  Gloss.  2,  part.  4,  tit.  11,  I.  24.  Matienzo,  lib.  5,  tit. 
9.  Dixon  v.  Dixon's  Ex.,  4  Lou.  Rep.,  190.  Decouche  v.  Savatier,  3 
Johns.  Ch.  Rep.,   190.     2  Kent's  Com.,  94.     Furgeson,  Mar.  6c  Div.,  558. 

The  English  law,  according  to  Lord  Eldon,  is,  that  if  there  be  no 
special  contracts,  the  law  of  the  actual  domicil,  at  the  dissolution,  governs 
all  the  property,  whether  acquired  before  or  after  the  change  of  domicil. 
But  if  there  was  no  change  of  matrimonial  domicil,  the  law  of  that  domicil 
governed  the  personal  property  wherever  acquired  or  wherever  situated. 
— Selrig  V.  Davis,  2  Rose  Bank  Ca.,  99.  Lashley  v.  Hogge,  cited  in  Rob- 
ertson s  Appeal  Gas.,  160.  Royal  Ba7ik  of  Scotland  v.  Smith,  1  Rose  Bank 
Cas.  Jlppen.,  481. 

I  am  inclined  to  think  that  the  Louisiana  doctrine  will  bo  found,  in 
practice,  less  open  to  objection  than  either  the  continental  system  founded 
on  the  theory  of  real  or  personal  statutes,  or  the  English  rule,  which  must 
too  often  raise  a  conflictus  legum. 

Mr.  Chancellor  Kent  says,  the  doctrine  of  Lord  Eldon  is  the  princi- 
ple which  best  harmonizes  with  the  analogies  of  the  common  law,  and 
that  it  is  also  the  law  in  Louisiana,  cites  Saul  v.  his  Creditors,  17  Mart. 
Rep.,  569.     2  Com.,  94. 

In  that  case,  the  court,  after  having  discussed  the  doctrine  of  tacit 
agreement,  observes, ''  it  only  remains  for  us  to  examine  whether  the  law 
of  the  Fuero  Real  (the  law  which  governed  the  case,  and  prescribes  the 
rules  of  community  between  husband  and  wife,  then  in  force  in  Louisiana) 
is  a  real  or  personal  statute."  We  consider  it  real.  It  appears  to  relate 
to  things  more  than  to  persons  ;  to  have,  in  the  language  of  D'Aguesseau, 
the  destination  of  property  to  certain  persons  and  its  preservation  in  fami- 
lies in  view.  It  gives  to  the  wife  oiid  her  heirs,  the  one-half  of  that  which 
would  otherwise  belong  to  her  husband. 

Boullenois  says,  the  statute  which  regulates  the  community  is  a  per- 
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8onal  one.  because  it  fixes  the  state  and  condition  of  the  spouses.  We 
think  that  the  state  and  condition  of  both  husband  and  wife  are  fixed  by 
the  marriage,  independently  of  this  law,  in  relation  to  everything  but 
property,  and  as  it  relates  to  property  alone,  it  is  not  a  personal  statute. 
We  conclude,  therefore,  that  a  community  of  acquests  and  gains  did  exist 
between  the  insolvent  and  the  mother  of  the  appellees,  from  the  time  of 
their  removal  into  this  state. 

In  the  case  of  CoWs  Widow  v.  his  Exrs.,  19  Mart.  Rep.,  41.  The 
court,  after  reviewing  the  former  case,  say  :  We  then  determined  that 
the  law,  or  to  adopt  the  language  of  the  jurisprudence  of  the  continent  of 
Europe,  the  statute  which  regulates  the  rights  of  husband  and  wife,  was 
real,  not  personal ;  that  it  regulated  things,  and  subjected  them  to  the  laws 
of  the  country  in  which  they  were  found.  It  follows  then,  as  a  conse- 
quence, that  property  within  the  limits  of  this  state,  must,  on  the  dissolu- 
tion of  marriage,  be  distributed  according  to  the  laws  of  Louisiana,  no  mat- 
ter where  the  parties  reside :  because,  viewing  the  statute  as  real,  it  is 
the  thing  on  which  it  operates  that  gives  it  application,  not  the  residence 
of  tlje  person  who  may  profit  by  the  rule  which  it  contains.  In  the  case 
of  Dixon  V.  Dixon''s  Exrs.,  4-  Lou.  Rep.,  190.  The  parties  intermarried 
in  Philadelphia,  1813  ;  shortly  after  the  husband  removed  to  Louisiana  and 
remained  there  until  the  dissolution  of  the  marriage  by  his  death,  in  1831. 
The  wife  never  resided  in  Louisiana.  The  question  was,  whether  she  was 
entitled  to  claim  under  the  community  laws  of  that  state.  Held  that  she 
was,  as  to  property  acquired  by  the  husband  in  Louisiana,  and  situated 
there,  but  not  as  to  that  which  he  possessed  previous  to  coming  into  that 
state  ;  and  $2,000,  which  it  was  proved  he  brought  with  him,  was  decreed 
to  his  heirs  as  exempt  from  the  community  interest. 

6.  What  is  the  rule  as  to  what  constitutes  the  matrimonial  domicin 

Where  the  place  of  domicil  of  both  the  parties  is  the  same  with  that 
of  the  contract  and  the  celebration  of  the  marriage,  no  difficulty  can  arise. 
The  place  of  celebration  is  clearly  the  matrimonial  domicil. 

7.  But  what  would  be  the  rule,  in  case  neither  of  the  parties  had  a  do- 
micil in  the  place  where  the  marriage  was  celebrated  1 

In  such  case  the  actual  or  intended  domicil  is  to  be  deemed  the  matri- 
monial domicil.  The  law  of  the  place,  where,  at  the  time  of  the  marriage, 
the  parties  intend  to  fix  their  domicil,  is  to  govern  all  the  rights  resulting 
from  the  marriage. — Story^s  Conflict  of  Laws,  163.  2  Boullenois,  260. 
Poth.,  Traitc  de  la  Commu.,  art.  Prelim.,  Jfo.  14  et  seq.  Voet.  de  Div. 
Stat.,  sec.  9,  ch.  2.     Le  Breton  v.  J^'ouchet,  3  .Mart.  Lou.  Rep.,  60. 

The  matrimonial  rights  of  the  wife,  who  marries  with  the  intention 
of   instant   removal  into  another  state,  must  be  governed  by  the  laws  o( 

her  intended  domicil. — Ford's  Curator  v.  Ford,  —  Mart.  Rep., Cujas 

ad  I.  65.  Exeg.  dot. 

When  the  husband  and  the  wife  have  different  domicils,  it  is  the  law 
of  the  husband's  domicil  that  the  parties  ought  to  be  presumed  to  have 
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submitted  to,  because  the  wife,  who,  by  her  marriage,  follows  the  husband's 
domicil,  is  presumed  to  have  had  in  view  the  law  of  that  domicil,  which 
upon  the  marriage  became  hers. — Poth.  de  la  Commu.,  JVo.  14. 

The  general  rule  is,  to  attend  to  the  law  of  the  husband's  domicil, 
rather  than  to  that  of  the  place  in  which  the  contract  is  entered  into  — 
Lebru,,  de  la  Commu.,  jYo.  18.  Exigere  dotem  mulier  debet  illic,  ubi  mari- 
tus  domicilium  haberet,  non  ubi  instrument um  dotale  conscriptum  est.  Dig.^ 
lib.  5,  165. 

The  place  of  the  marriage  contract  is  not  so  much  to  be  deemed  the 
place  where  the  nuptial  contract  is  made,  as  that  in  which  the  parties  con- 
tracting matrimony  intend  to  live. — Huberas,  lib.  2,  tit.  3.  Furgeson  on 
Mar.  8c  Div.,  174.  Voet.  de  Stat.  Div.,  sec.  9,  ch.  2.  Le  Brun,  Trniti  de 
la  Commu.,  liv.  1,  ck.  2.     Story  on.  Conflict  of  Laws,  165. 


OF  SETTLEMENTS  AND  AGREEMENTS  BEFORE 
MARRIAGE. 

1^  In  what  light  are  marriage  articles  considered  1 

As  the  heads  or  minutes  only,  of  an  agreement,  entered  into  between 
the  parties,  upon  a  valuable  consideration,  (the  marriage),  and  being  in 
their  nature  executory,  will  be  construed  and  moulded  in  equity,  according 
to  the  intention  of  the  parties  at  the  time  of  concluding  them. — Tabb  v. 
.Archer,  3  Hen.  <S'  Munf.  Rep.,  399.  Tyson  v.  Tyson,  2  Hawk.  Rep.,  472. 
McGuire  v.  Scully,  1  Beatt.  Rep.,  378.  Robinson  v.  Dickinson,  3  Rus^. 
Rep.,  399. 

In  marriage  settlements,  the  most  favorable  exposition  will  be  made 
to  support  the  intention  of  the  parties. — Horry  v.  Horry,  2  Dessau.  Rep., 
125.  Scott  V.  Duncan,  Dev.  Eq.  Rep.,^Q'i.  Bulmer  v.  Jay,  4  Sim.,  48. 
Wilcox  V.  Hubbard,  4  Munf.  Rep.,  346.     Hill  v.  Hill,  6  Sim.  Rep.,  136. 

2.  What  is  the  rule  as  to  the  capacity  of  the  parties  to  rescind  marriage 
articles  after  the  marriage  1 

The  rule  in  equity  is,  that  marriage  articles  are  not  to  be  rescinded 
after  marriage,  even  by  the  consent  of  the  husband  and  wife,  or  by  any 
conveyance  which  they,  or  either  of  them,  can  make. — Tabb  v.  Archer,  4 
Hen.  Sf  Munf,  399. 

Infants  may  contract  by  marriage  articles  or  settlements,  and  such 
contracts  will  bind  them  when  of  full  age. — Ibid. 

A  parol  agreement,  made  by  a  father,  in  consideration  of  the  marriage 
of  his  illegitimate  daughter,  to  settle  all  his  estate  upon  her  husband,  her- 
self, and  the  issue  of  the  marriage,  is  binding;  and  although  it  does  not 
attach  specifically  upon  any  portion  of  the  father's  property,  so  as  to  de- 
feat a  purchaser  with  notice,  yet  it  will  be  enforced  against  volunteers 
claiming  from  him.  For,  though  the  relation  between  the  father  and  the 
illegitimate  daughter  is  not  sufficient  to  raise  a  use,  yet  the  intervention 
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of  the  husband  extends  to  the  wife  and  the  issue. — Wall  v.  Scales,  Dev. 
Eq.  Rep,  472. 

3.  What  is  the  general  rule   in  equity  for  construing  trusts  raised  by 
marriage  articles  1 

In  cases  of  executory  trust  created  by  marriage  articles,  courts  of 
equity  will,  from  the  nature  of  the  instrument,  presume  it  to  be  intended 
for  the  protection  and  support  of  the  interests  of  the  issue  of  the  marriage. 
— ^ithirly  on  S\Iurriage  Sedlement,  93  et  seq.  Sto/ier  v.  Curwin,  5  Sim. 
Rep.,  261-.  Roberts  v.  Dixwell,  1  West.  Rep.,  54'2.  Countess  of  Lincoln, 
v.^Duke  of  J\l'ewcas/le,  12  Fe.9.,  227.  1  Mud.  Chan.  Pro.,  360.  Jerm. 
Eq.  Juris  ,  31.  Bufler's  :\oic  to  Co.  Litt.,  290.  4  Kent's  Com.,  218. 
Wood  V  Burnham,  6  Paiges  Rep.,  513.  Smitk  v.  .Maxwell,  1  HilPs  Ch. 
Rep.,  103.  McMceken  v.  Edwards,  I  Hills  Gh.  Rep.,  296,  Koonce  v. 
Bryan,  1  Dev.  S,'  Batt.,  227.  Bank  v.  Mitchell,  1  Rice's  Eq  Rep.,  315. 
Blanton  v.  Taylor,  1  Gilmer's  Rep.,  209.  Scott  v.  Duncan,  1  Dev.  Eq. 
Rep.,  402.  Freeman  v.  Hill,  1  Dev.  Sf  Batt.  Eq.,  3S9.  Henrico  v.  Laird, 
10  Yerger,  222.  Chenault  et  al.  v.  5m/t,  8  Da/ia,  148.  Extr.  of  Mien  v. 
i2wOT;5j;>  e^  al,  2  i/<7/'s  CA.  J?ep.,  3.  Hughs  v.  Pledge,  1  LeVg/i,  443. 
McWhorter  V.  J9gnew,  6  Paige,  111.  Lee  v.  Stuart,  2  Leigh,  To.  Wall 
V.  Sca/«,  1  Def.  £7.,  472.     Lester  v.  Frazier,  2  i/iV/'s  ivg.  72ey?.,  .^^37. 

if,  therefore,  the  words  of  the  marriage  articles  limit  an  estate  for 
life  to  the  father,  with  remainder  to  the  heirs  of  his  body,  courts  of  equity 
will  decree  a  strict  settlement,  in  conformity  to  the  presumed  intention  of 
the  parties. — Jervoise  v.  The  Duke  of  jVorthuviberhmd,  \  Jac.  Sf  Walker 
Rep.,  590.  Lord  Deerhurst  v.  Duke  of  St.  Albans,  5  Mad.  Rep.,  260.  2 
Story   Eq.  Jurisp.,  247. 

4.  What  is  the  distinction  taken  in  courts  of  equity  as  to  the  parties  in 
whose  favor  they  will  decree  a  specific  performance  of  articles '? 

The  distinction  is,  that  marriage  articles  will  be  specifically  executed 
'upon  the  application  of  any  persons  coming  within  the  scope  of  the  mar- 
riage consideration,  such  as  the  wife  and  issue,  or  claiming  under  such 
persons,  but  not  generally  upon  the  application  of  mere  volunteers,  such 
as  distant  heirs  or  relatives,  or  mere  strangers. 

But,  where  the  bill  is  brought  by  persons  who  are  within  the  scope  of 
the  marriage  consideration,  or  claiming  under  them,  there,  courts  of  equity 
will  decree  a  specific  execution  throughout,  as  well  in  favor  of  volunteers 
as  of  the  plaintiffs  in  the  suit.  The  ground  of  this  peculiarity  is,  that  when 
courts  of  equity  execute  such  articles  at  all,  they  execute  them  in  toto, 
and  not  partially. — Atherly  on  Marriage  Settlements,  125.  2  Story  on  Eq. 
.Jurisp.,  149.  Fulvertojt  v.  Pufvertoft,  18  Ves.,  99.  Hamilton  v.  Bishop, 
8  Yerger,  33.     Buskins  v.   Giles,  1  Rice's  Eq.  Rep.,  315. 

It  is  the  proper  province  of  a  court  of  equity  to  direct  the  execution 
ofmarria<Te  articles,  where  the  apparent  intention  of  the  parties  will  direct 
the  decree,  without  a  strict  scanning  of  the  articles  according  to  nice 
grammatical  rules,  or  the  technical  meaning  of  words. — Roane's  Extr.  v. 
Hearne,  1    Wanh.  Rep  ,  47. 
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Contracts  in  consideration  of  marriage,  are  greatly  favored  in  equity, 
and  between  the  parties  themselves,  and  others  falling  within  the  express 
objects  of  the  contract,  they  will  be  enforced  according  to  the  obvious 
intention,  however  informally  or  irregularly  they  may  have  been  executed, 
and  that,  too,  although  thej^  have  oeen  rendered  inoperative  at  law  by  the 
marriage  of  the  parties. — Extr.  of  Jill  en  v.  Rumpp,  2  HilVs  Ch.  Rep.,  3. 
Chenault  el  al.  v.  Barr,  8  Dana,  148.  Wall  v.  Scales,  1  Dev.  Eq.  Rep., 
472.  Tyson  v.  Tyson,  2  Hawk's  Rep.,  472.  Pickett  v.  Chilton,  5  Munf. 
Rep.,  467.  Henrico  v.  Laird,  10  Yerger,  222.  Scott  v.  Duncan,  1  Dev. 
Eq.  Rep.,  403.  Baskins  v.  Giles,  1  Rice's  Eq.  Rep.,  315.  Lowrey  v. 
Tier  nan,  2  Har.  S;  Gill,  34.  Stewart  v.  Stewart,  7  Johns.  Ch.  Rep.,  229. 
Lessee  of  Whitehill  v.  Dorsey,  2  Yeates,  109.  Wormley  v.  Wormley  et  al., 
1  Brockenbrough,  330. 

A  marriage  contract,  entered  into  before  marriage,  is  good  Avithout 
any  other  parties  thereto,  than  the  intended  husband  and  wife. — Abrams 
V.  Whitmore,  4  Dessau.  Rep.,  255.  Baskins  v.  Giles,  1  Rice's  Eq.  Rep., 
315.     Hamilton  v.  Bishop,  8  Yerger,  33. 

5.  What  is  necessary  in  marriage  agreements  in  order  to  protect  pro- 
perty from  the  claims  of  creditors  1 

It  is  indispensably  necessary  that  they  should  have  been  entered  into 
before  marriage. — Jones  v.  Henry,  3  Lift.  Rep.,  427. 

A  marriage  settlement,  not  recorded  within  the  time  prescribed  bv 
the  statute,  is  void  as  to  creditors,  though  the  property  was  the  wife's, 
and  though  it  was  recorded  before  the  debt  contracted. — Taylor  v.  Herict. 
4  Dessau.  Rep.,  221. 

An  endorsement  made  on  articles  by  the  husband  and  wife  subse- 
quent to  the  marriage,  can  neither  be  regarded  as  a  part  of  the  original 
contract,  nor  as  explanatory  thereof. — Tabb  v.  Archer,  3  Hen.  Sf  J\Iu?if. 
Rep.,  399. 

A  deed  of  marriage  settlement,  executed  before,  and  recorded  after 
the  marriage,  but  within  the  time  required  by  law,  is  conclusive  against 
the  creditors  of  the  husband  for  debts  contracted  by  him  before  the  mar- 
riage. And  this,  although  such  deed  was  recorded  upon  the  acknowJedg- 
meni  of  the  parties,  without  any  privy  examination  of  the  wife. — Scott  v. 
Gibbon,  5  Munf.  Rep.,  86. 

But  if  not  recorded  within  the  time,  it  is  void. — Ward  v.  Wilson,  1 
Dessau.  Rep.,  4<01.     Forest  v.  Warrington,  2  Dessau.  Rep.,  254. 

No  technical  words  are  necessary  to  create  a  separate  estate.  Any 
words  indicating  that  intention  are  sufficient. — Ballard  v.  Taylor,  4  Dessau., 
550.  Carnes  v.  Smith,  Idem,  299.  Scott  v.  Loraine,  6  Munf  Rep  ,  117. 
Hughs  V.  Pledge,  1  Leigh  Rep.,  443.  Montgomery  v.  Reil/y,  1  Dow  Sr 
Clark,  62.  1  Bligh's  JY.  S.,  364.  Gore  v.  Lord  Sorton,  2  Bligh's  .Y.  S., 
286. 

But,  where  there  were  no  words  clearly  indicating  that  the  wife 
should  have  the  sole  and  separate  use  of  the  settled  estate,  the  court  de- 
cided that  the  wife,  who  had  separated  from  her  husband,  was  not  en- 
titled to  the  separate  use  of  the  estate. — Barrett  v.  Barrett,  4  Dessau.  Rep., 
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447.  Pickett  7.  Chilton,  5  Munf.,  467.  Jfeedham  v.  Smith,  4  Russ  Rep.y 
318.  Stewart  v.  Stewart,  7  Johns.  Cha?i.  Rep.,  229.  Knight  v.  Knight,  6 
Sm.  i2ep.,  121.     Kensington  v.  Doland,  2  Mylne  Sf  Keen,  184. 

6.  What  is  the  rule  as  to  mist;\kes  in  marriage  settlements? 

That  where  the  settlement  does  not  conform  to  the  intention  of  one 
of  the  parties,  either  through  mistake  or  fraud,  it  will  be  corrected  by  a 
court  of  equity.  Where,  however,  the  correction  interferes  with  the 
rights  of  the  husband,  or  wife,  or  issue  of  the  marriage,  it  will  be  made 
with  more  caution  than  where  it  affects  collaterals  only,  who  are  strangers 
to  the  consideration. — Scott  v.  Duncan,  Dev.  Eg.  Rep.,  403. 

A  settlement  founded  on  mistake  and  misapprehension  of  the  parties, 
is  not  binding. — Robinson  v.  Dickenson,  3  Russ.  Rep.,  399. 

But  in  marriage  articles  the  court  will  frequently  give  a  construc- 
tion to  the  words  more  favorable  to  the  presumed  intention  of  the  parties, 
than  it  does  in  some  other  cases. — JYfwland  on  Contracts,  ch.  19, /J.  337. 

1  Fonbl.  Eq.,  b.  1,  c'l.  3.     Randall  v.  Willis,  5  Ves.,  275.      West  v.  Erissy, 

2  P.  Will.,  349.  Hinege  v.  Hunlocke,  2  Jltk.  Rep.,  455.  Jeremy  on  Eq. 
Juris.,  pi.  2,  p.  378.  Taggart  v.  Taggart,  1  Scho.  8f  Lef.,  84.  Blackburn 
V.  Staples,  2  Ves.  Sf  Beames,  368. 

A  deed  of  marriage  settlement,  conveying  all  the  lands,  slaves,  goods 
and  chattels  and  property  of  the  wife,  includes  her  choses  in  action,  so 
that  a  sum  of  money  due  the  wife  before  marriage,  will  not,  when  re- 
covered, belong  to  the  husband,  but  to  the  trustees  specified  in  the  deed. 
—  Wilcox  v.  Hubbard,  4  Munf.  Rep.,  34G. 

Marriage  is  not  only  a  bona  fide  and  valuable  consideration,  but  the 
very  highest  consideration  in  law. — Tunno  v.  Trezevant,  2  Dessau.,  254. 

7.  What  must  concur  in  order  to  render  an  ante-nuptial  settlement 
fraudulent  as  to  creditors  1 

Upon  principle  nnd  authority,  to  make  an  ante-nuptial  settlement  void 
as  a  fraud  upon  creditors,  it  is  necessary  that  both  parties  should  concur 
in,  or  have  cognizance  of  the  intended  fraud.  If  the  settler  alone  intend 
a  fraud,  and  the  other  party  have  no  notice  of  it,  but  is  innocent  of  it, 
sjie  is  not  and  cannot  be  affected  by  it. 

Marriage,  in  contemplation  of  law,  is  not  only  a  valuable  consideration 
to  support  a  settlement,  but  it  is  a  consideration  of  the  highest  value,  and, 
from  motives  of  the  soundest  policy,  is  upheld  with  a  strong  resolution. 
The  husband  and  wife,  parties  to  the  contract,  are  therefore  deemed,  in 
the  highest  sense,  purchasers  for  a  valuable  consideration  ;  and  so  that 
it  is  bona  fide,  and  without  notice  brought  home  to  both  sides,  it  becomes 
unimpeachable  by  creditors. — Magniac  v.  Thompson,  7  Peters'  S.  C.  Rep., 
348.  Jltherly  on  Marriage  Settlements,  129.  Roberts  on  Frauds,  102. 
Regnell  v.  Peacock,  2  Robb.  Rep.,  105.  Sir  Ralph  Bovy''s  Case,  1  Ven. 
Rep.,  194.  Douglass  v.  Ward,  1  Case  in  Chancery,  90.  Marsh  Ex  parte, 
1  Jltk.  Rep.,  158.  Brown  v.  Jones,  1  Atk.  190.  J^'orih  v.  Ansell,  2  P. 
Will.,  618.  Wheeler  v.  Caryle,  Amblr.,  121.  Brown  v.  Carter,  5  Yes. 
Jun.    878.     J\l\iirne\.Prowse,Q  Ves.  Jun.,15S.     East  India  Co.  \.  Clavel, 
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3  Bac.  jlbr.,  315.  Barrow  v.  Barrovj,  2  Dick.,  SO'i,  Champion  v.  Coliofi, 
17  Ves.,  263.  Preble  v.  Boghust,  1  Swanst.,  319.  Blanc.hard  v,  Ingersoll, 
4<  Dff//.  i2ep.,  305.  Ge/ger  v.  fTeZ^V/,  1  Rawle's  Rep.,  353.  1  T^o^jer  o?i 
Husband  Sf  Wife,  298.  Dewey  v.  Baynton,  6  ^as?  i?ep.,  257.  Sexton  v. 
Wheaton,  4  Wheaton,  507.  Sawe  Case,  8  Wheaton,  389.  Hinde  v.  Long- 
worth,  10  Wheaton,  213.  Johnson  v.  Harvey,  2  Pe?m.  Rep.,  82.  Garland 
V.  Rives,  4  Rand.  Rep.,  282. 

Where  a  gift  is  made  as  an  inducement  to  marriage,  the  marriage 
will  be  held  a  sufficient  consideration  to  protect  the  gift  against  the  cre- 
ditors of  the  donor. — Hopkirk  v.  Randolph,  2  Brock,  Rep.,  132.  Wormley 
V.  Wormley,  1  Brock.  Rep.,  330. 

A  marriage  settlement  on  a  wife  and  her  children,  by  the  husband, 
though  born  in  fornication,  is  a  conveyaiice  to  purchasers  for  a  valuable 
consideration,  as  to  the  children  ns  well  as  the  wife,  and  not  void  as  to 
creditors. — Coutts  v.  Greenhow,  2  Munf.  Rep.,  363. 

The  husband,  on  the  marriage,  being  a  purchaser  for  a  valuable  con- 
sideration, cannot  be  deprived  of  any  of  his  legal  rights  accruing  by  the 
marriage,  except  such  as,  according  to  a  just  and  liberal  construction  of 
the  articles,  he  must  be  understood  and  intended  to  have  given  up.  If, 
then,  there  be  any  chasm  in  the  articles,  whereby  the  legal  rights  of  the 
husband  may,  in  certain  events,  interpose  between  the  uses  declared  by 
them,  a  court  of  equity,  in  directing  the  settlement,  ought  to  have  regard 
to  those  legal  rights,  so  as  to  preserve  to  the  husband  the  enjoyment 
thereof,  on  the  happening  of  such  events.  And  the  same  construction 
ought  to  be  made  in  relation  to  the  wife's  legal  rights,  either  accruing  on 
the  marriage,  or  existing  antecedent  thereto  and  independent  of  it. — Tabb 
V.  Archer,  3  Hen.  S^  Munf.,  399. 

A  secret  settlement  by  a  woman  on  the  eve  of  marriage,  and  in  con- 
templation of  that  event,  is  fraudulent  and  void  against  the  husband. — 
Tucker  v.  Smith,  4  Wash.  C.  C.  Rep.,  224. 

But  a  settlement  by  a  widow  about  to  marry,  of  her  mterest  in  her 
former  husband's  estate,  with  the  knowledge  of  her  intended  husband,  is 
valid. — Latimer  v.  Elgin,  4  Dessau.  Rep.,  26. 

Property  conveyed  by  deed  of  marriage  settlement,  in  trust,  that  the 
husband  and  wife  shall  be  permitted,  during  their  joint  lives,  to  enjoy  the 
profits,  may  be  taken  in  execution  to  satisfy  a  debt  incurred  after  the 
marriage  for  supplies  furnished  for  the  proper  support  of  the  husband  and 
wife. — Scott  v.  Loraine,  6  Munf,  117. 

Conveyances  of  property  by  husband,  in  trust,  for  his  wife  and  her 
issue,  and  purchases  made  on  their  behalf,  will  not  be  set  aside  as  fraudu- 
lent, where  the  husband  has  received  and  applied  to  the  payment  of  his 
debts,  or  other  use,  funds  or  property  of  the  wife,  even  though  the  values 
be  not  exactly  the  same. — Taylor  v.  Heriot,  4  Dessau.  Rep.,  227. 

OF  POST-NUPTIAL  AGREEMENTS  AND 
SETTLEMENTS. 

1.  What  is  the  rule  as  io  the  validity  of  a  post-nuptial  settlement, 
made  in  pursuance  of  an  anle-nuptial  agreement] 
21 


162  MARRIAGE. 

That  a  settlement  after  marriage,  in  pursuance  of  a  prior  written 
agreement,  is  good  against  creditors. — Read  v.  Livingston^  3  Johns.  Ch. 
Rep.,  iSS. 

But  if  made  in  pursuance  of  a  parol  agreement,  it  is  not  valid  against 
creditors. — Ibid. 

A  post-nuptial  voluntary  settlement  made  by  a  person  who  is  not  in- 
debted at  the  time,  upon  his  wife,  is  valid  against  subsequent  creditors. — 
Sexton  V.  Wheaton,  8  Whenton,  229. 

A  voluntary  settlement  made  after  marriage,  though  not  good  against 
prior  creditors,  is  good  between  the  parties. — Threewits  v.  T/ireewits,  4 
Dessau.  Rep.,  o60.  Lilcs  v.  Fleming,  Dev.  Eq.  Rep.,  185.  Blanton  v. 
Taylor,  Gilm.  Rep.,  209. 

A  post-nuptial  agreement  between  husband  and  wife,  by  which  pro- 
perty is  set  apart  for  her  separate  use,  although  void  at  law,  will  be  sus- 
tained in  equity. —  Garlic  v.  Strong,  3  Paige'' s  Rep.,  440.  Bleekerv.  Bivg- 
ham,  3  Paige,  240.  Meeken  v.  Edwards,  1  Hill's  Ch.  Rep.,  103.  Taylor 
v.  Moore,  2  Rand.  Rep.,  563.  Watkins  v.  Watkins,  7  Yerger's  Rep.,  283. 
Coleman  v.  Toop,  1  Wrighfs  Ohio  Rep.,  315.  Williams  v.  Pope,  1  Wrighfs 
Ohio  Rep.,  406.  Bank  of  the  United  States  v.  Ennis,  1  Wright's  Ohio  Rep., 
604.     Elliott  v.  Elliott,  1  Dev.  6c  Bat.,  57. 

Settlements  pursuant  to  marriage  articles  must  not  always  be  made 
according  to  their  legal  import,  but  in  conformity  to  the  legal  intentions 
of  the  parties. — Smith  v.  Maxwell,  1  HilVs  Ch.  Rep.,  103. 

S.,  before  marriage,  stipulated  to  make  a  settlement  of  his  whole 
estate  for  his  wife  during  his  life,  and  at  his  death  to  be  equally  divided 
between  her  and  her  children  of  the  marriage.  The  wife  died,  the  hus- 
band and  one  child  surviving.  On  a  bill  filed  by  the  child  to  carry  the 
articles  into  effect :  Held  that  he  was  only  entitled  to  a  moiety  of  the 
property  secured  by  the  articles. — Smith  v.  Maxwell,  1  HilVs  Ch.  Rep.,  103. 

A  post-nuptial  settlement  made  in  favor  of  a  wife,  by  a  husband,  in 
pursuance  of  an  agreement  before  marriage,  will,  if  varied  from  such 
agreement,  be  reformed  by  a  court  of  equity. — Koonce  v.  Byron,  1  Dev. 
8c  Bat.,  227.  Bank  v.  Mitchell,  1  Rictus  Eq.  Rep.,  389.  Baskins  v.  Giles, 
1  Rice's  Eq.  Rejp.,  315. 


OF  VOLUNTARY    SETTLEMENTS. 
1.  What  effect  is  given  to  voluntary  settlements  as  against  the  grantor  1 

A  voluntary  settlement,  fairly  made,  is  always  binding  in  equity, 
upon  the  grantor,  unless  there  be  clear  and  decisive  proof  that  he  never 
intended  to  part  with  the  possession  of  the  deed;  and  if  he  retains  it, 
there  must  be  circumstances  besides  the  mere  fact  of  his  retaining  it,  to 
show  that  it  was  not  intended  to  be  absolute. — Souverbye  v.  ^rden,  1 
Johns.  Ch.  Rep.,  240.  Johnson  v.  Seyard,  Tur.  Sr  Russ.,  281.  Cathart  v. 
Robinson,  5  Peters''  S.  C.  Rep.,  264. 

A  voluntary  settlement  or  conveyance,  though  retained  by  the  grantor 
till  his  death,  is  good. — Bunn  v.  Winthrop,  1  Johns.  Ch.  Rep.,  329. 
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A  voluntary  settlement  may  be  made  good  by  matter  ex  post  facto. — 
Johnson  v.  Seyard,  Turn.  Sf  Russ.,  294.  Sterry  v.  jJrden,  1  Johns.  Ch. 
Rep.,  261.  Verplanck  \.  Sterry,  12  Johns.  Rep.,  536.  Taylor  v.  Heriot, 
4-  Dessau.,  227. 

2.  How  are  voluntary  settlements  considered  as  to  creditors "? 

Marriage  settlements  made  when  the  husband  was  deeply  in  debt, 
covering  the  greater  part  of  the  grantor's  property,  are  void  as  to  the  cre- 
ditors.— Croft  v.  Author,  3  Dessau.  Rep.,  223.  But  a  marriage  settlement 
upon  a  wife,  by  a  husband,  can  only  be  impeached  by  a  judgment  creditor. 
— Lauton  v.  Levey,  2  Edw.  Rep.,  197.  Mag7iiac  v.  Thompson,  7  Peters^ 
S.  C.  Rep.,  348.  Taylor  v.  Heriot,  4  Dessau.,  227.  Jenkens  v.  Clement, 
Harp.  Eq.  Rep.,  72. 

A  marriage  settlement  on  a  wife,  with  whom  the  husband  had  long 
lived  in  a  state  of  fornication,  and  by  whom  he  had  several  children,  will 
be  deemed  not  to  have  been  on  a  valuable  consideration,  but  voluntary, 
and  fraudulent  as  to  creditors. — Greenhow  v.  Coutts,  4  Hen.  Sf  Mu?if.  Rep., 
485. 

A  conveyance  of  the  whole  of  his  property,  by  a  husband  and  trus- 
tees, for  the  benefit  of  his  wife  and  her  issue,  is  voluntary  ;  and,  at  this 
day,  absolutely  void  in  England,  under  the  statute  27  Eliz.  against  a  sub- 
sequent purchaser,  even  though  he  purchased  with  notice.  The  subse- 
quent sale  of  the  property  is  carried  back  to  the  deed  of  settlement,  and 
considered  as  proving  that  deed  to  have  been  executed  with  a  fraudulent 
intent. — Cathcart  v.  Robinson,  5  Peters'  S.  C.  Rep.,  264. 

3.  What  is  the  general  rule  as  to  decreeing  the  specific  execution  of 
marriage  articles  in  favor  of  volunteers  1 

As  a  general  rule,  marriage  articles  will  not  be  decreed  in  favor  of 
mere  volunteers.  But  an  exception  seems  to  have  been  admitted  in  favor 
of  a  wife  and  children  claiming  as  volunteers,  upon  the  ground  that  the  set- 
tler is  under  a  natural  and  moral  obligation  to  provide  for  them. — Atheriy 
on  Marriage  Settlements,  131.  Osgood  v.  Strode,  2  P.  Will.,  245.  Ithilv 
Beame,  1  Fes.,  216.  Roe  v.  Milton,  2  Wills.  Rep.,  355.  Goring  v.  JVash, 
3  Atk.  Rep.,  186.  Pulvertoft  v.  Pultertoft,  18  Ves.,  99.  Ellisson  v.  El- 
lisson,  6  Ves.,  662.  Ellis  v.  J^imnco,  I  Lloyd  Sf  Gould's  Rep.,  333.  Col- 
year  V.  Countess  of  Mul grave,  Fortescue  v.  Barnet,  3  Mylne  Sf  Keen,  56. 
Edwards  v.  Jones,  1  Mylne  Sf  Craig,  226.  Bunn  v.  Wi?ithrop,  6  Johns. 
Ch.  Rep.,  336.  Minturn  v.  Seymour,  4  Johns.  Rep.,  498.  McCall  v. 
McCall,  3  Day's  Rep.,  402.  Hinde's  Lessee  v,  Longworth,  11  Wheaton, 
213.  Harding  v.  Handy,  11  Wheaton,  103.  King's  Heirs  v.  Thompson 
et  ux.,  9  Peters'  S.  C.  Rep.,  2.     Story's  Eq.  Jurisp.,  250. 
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OF  PROMISES  TO  MARRY  AND  THE  REMEDY  FOR 
NON-PERFORMANCE. 

1.  What  is  the  rule  as  to  who  may  maintain  an  action  for  non-perform- 
ance of  a  promise  to  marry  I 

Either  party  may  bring  the  action.  But  when  the  female  is  the  in- 
jured partj'^,  there  is  generally  more  reason  for  resort  to  the  laws  than 
wlien  the  man  is  the  sufferer. — Harrison  v.  Cage,  Carth.,  467.  Wight- 
man  V.  Coates,  15  J\Iass.  Rep.,  1. 

2.  What  is  the  rule  as  to  infants  1 

That  an  infant  may  maintain  an  action  for  the  breach  of  promise  of 
marriage.  But  infancy  will  be  a  good  defence  against  it. — Hunt  v.  Pork, 
5  Co-wen's  Rep.,  970.  Willard  v.  Stone,  7  Cowen's  Rep.,  23.  Hat  v.  Ward, 
2  Stra.  Rep.,  937. 

3.  What  is  it  necessary  to  allege  in  the  declaration  % 

If  no  time  or  place  for  the  marriage  is  stated  in  the  promise,  an  oflcr 
to  perform  must  be  averred :  that  the  plaintiff  was  willing  and  ready  is 
not  sufficient. — Burks  v.  Shain,  2  Bibles  Rep.,  341. 

Such  an  averment  need  not  be  inserted  in  the  declaration  where  the 
party  is  already  married. — Harrison  v.  Cage,  1  Ld.  Raymond,  386. 

Where  the  promise  is  laid  to  be  performed  on  request,  at  a  particu- 
lar time  and  place,  the  request  must  be  averred  to  have  been  made  at  the 
time  and  place  specified  for  the  performance. — Martin  v.  Patin,  1  Litt. 
Rep.,  234.     Bac.  Ahr.,  tit.  Mar.  4'  Div. 

4.  What  is  the  rule  as  to  when  the  action  may  be  maintained  where  no 
particular  time  is  expressed  in  the  promise  ? 

That  it  may  be  brought  after  a  reasonable  time,  that  is,  after  an  offer 
to  perform  on  the  part  of  the  plaintiff,  and  refusal  by  the  defendant. — 
Burks  V.  Shain,  2  BibVs  Rep.,  341. 

5.  What  is  the  rule  as  to  the  evidence  necessary  to  support  a  demand  \ 

The  rule  does  not  require  direct  evidence  of  a  promise.  A  mutual 
engagement  must  be  proved,  but  it  may  be  proved  from  those  circum- 
stances which  usually  accompany  such  a  connection. — Wightman  v.  Coates, 
16  Mass.  Rep.,  1. 

The  declarations  made  by  the  plaintiff  a  long  time  before  suit  brought, 
are  evidence.  Mere  exterior  conduct  and  behavior  may  be  ambiguous  ; 
it  may  be  misunderstood;  it  may  be  insincere  on  the  part  of  the  woman; 
but  declarations  and  acknowledgments  by  her  to  other  persons,  that  she 
was  engaged,  are  certain,  unequivocal  and  obligatory. — Peppinger  v 
Law,  1  Halst.  Rep.,  384. 

The  opinion  of  witnesses  may  be  admitted.     There  are  a  thousand 
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nameless  things,  indicating  the  existence  and  degree  of  the  tender  pas- 
sions, which  lai>guage  cannot  specify.  The  opinion  of  witnesses  on  this 
subject  must  be  derived  from  a  series  of  instances  passing  under  their  ob- 
servation, yet  which  they  never  could  detail  to  the  jury. — McKee  v.  JYel- 
sofi,  4"  Cowen's  Rep.,  355. 

Evidence  of  the  plaintiff  having  been  got  with  child  by  the  defend- 
ant, is  admissible. —  Conn  v.  Wilson,  2  Tenn.  Rep.,  ,.33. 

5.  What  will  amount  to  a  good  defence  to  the  action  1 

If  the  woman  was  of  bad  character  at  the  time  of  the  contract,  and 
that  was  unknown  to  the  defendant,  the  verdict  ought  to  be  in  his  favor. 

If  the  plaintiff  has  prostituted  her  person  to  any  person  other  than 
the  defendant,  she  thereby  discharged  him. — Boynton  v.  Kellogg,  3  Mass. 
Rep.,  189. 

Want  of  character  in  the  female  is  an  answer  to  the  action. — Foulks 
v.  Sehvay,  3  Enp.  Rep.,  236. 

Where  the  man  is  plaintiff,  the  courts  have  held  that  brutality  or  bad 
character  on  his  part,  is  a  good  defence  to  the  female. — Leeds  v.  Cook,  4- 
Esp.  Rep.,  267.     Johnson  v.  Smith,  1  Holi.,  151. 

After  the  defendant  has  broken  his  promise,  an  offer  to  renew  it  is 
no  defence  to  the  action  for  the  breach. — Southard  v.  Rexford,  6  Cowen's 
Rep.,  254. 

And  the  defendant  cannot  show  by  general  reputation,  that,  after  the 
promise,  another  had  supplanted  him  in  the  affections  of  the  plaintiff. — 
Willard  v.  Stone,  7  Cowen's  Rep.,  22. 

6.  What  is  the  rule  as  to  the  damages  % 

There  can  be  no  settled  rule  as  to  the  damages  to  be  allowed.  That 
rests  in  the  sound  discretion  of  the  jury,  under  the  circumstances  of  each 
particular  case. — Southard  v.  Rexford,  6  Cowen's  Rep.,  254.  Paul  ■''. 
Frazier,  3  Mass.  Rep.,  73.      Wightman  v.  Coates,   15  Mass.  Rep.,  5. 

7.  What  circumstances  will  be  taken  to  aggravate  the  damages  '? 

If  seduction  has  been  practised  under  color  of  a  promise  of  marriage, 
the  jury  will  undoubtedly  consider  it  as  an  aggravation  of  damages. — Fra- 
zier  V.  Pane,  3  Mass.  Rep.,  73.     Con?i  v.   Wilson,  2  Overton's  Rep.,  333. 

Where  the  defendant  attempts  to  justify  his  breach  of  promise,  by 
stating  upon  the  record,  as  a  cause  of  his  deserting  the  plaintiff,  that  she 
had  repeatedly  had  criminal  conversation  with  various  persons,  and  en- 
tirely fail  in  proving  it,  this  is  a  circumstance  which  ought  to  aggravate 
the  damages. — Southard  v.  Rexford,  6  Coicen^s  Rep.,  254. 

In  an  action  by  a  female  for  a  breach  of  marriage  contract,  she  can- 
not recover  damages  for  seduction. — Burks  v.  Shain,  2  Bibb.  Rep.,  341. 

8.  What  may  be  shown  in  mitigation  of  damages  % 

If  the  woman's  conduct  was  improperly  indelicate,  though  not  crimi- 
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nal,  before  the  promise,  and  it  was  unknown  to  the  defendant,  it  otight  to 
be  considered  in  mitigation  of  damages.  That  if  such  was  her  conduct 
after  the  promise,  it  is  proper  in  the  same  view  for  the  consideration  of  the 
jury. — Boynton  v.  Kcllugg,  3  Mass.  Rep.,  189. 

If  a  jury  believe  a  witness  who  testifies  that  he  has  frequently  been 
in  bed  with  the  plaintifT,  although  he  did  not  state  that  he  had  criminal 
intercourse  with  her,  yet  such  was  the  fair  conclusion  of  the  testimony,  then 
the  verdict  should  be  for  the  defendant.  The  jury  may  have  been  unwil- 
ling to  give  a  verdict  for  the  defendant,  considering  the  youth  of  the  plain- 
tiff, but  they  certainly  ought  to  have  taken  her  conduct  into  consideration 
in  mitigation  of  damages. — Palmer  v.  Andrews,  7   WcndeWs  Rep.,  142. 

But  where  a  woman,  after  a  promise  of  marriage,  is  seduced  and  de- 
serted by  her  lover,  in  consequence  of  which  she  acquires  a  bad  character, 
he  shall  not  be  permitted  to  avail  himself  of  that  character  in  mitigation 
of  damages. — Boynton  v.  Kellogg,  3  Mass.  Rep.,  193. 


MARSHALLING  OF  ASSETS  AND  SECURITIES. 

1.  What  is  understood  by  marshalling  of  assets'? 

In  the  sense  of  courts  of  equity,  the  marshalling  of  assets  is  such  an 
arrangement  of  the  different  funds  under  administration,  as  shall  enable 
all  the  parties  having  equities  thereon,  to  receive  their  due  proportion, 
notwithstanding  any  interfering  interests,  liens,  or  other  claims  of  parti- 
cular persons  to  prior  satisfaction  out  of  a  portion  of  these  funds. — 1  Story 
on  Eq.  Jurisp.,  526.  3  Woodes.  Lect.,  p  488.  Eden  en  Injunc,  38. 
Enroll  V.  Wade,  Lloyd  Sr  Gould's  Rep.,  552  Selby  v.  Selby,  4  Russ. 
Rep.,  330.     Greenwood  v.  Taylor,  1  Russ.  Sr  Mylne,  185. 

2.  What  is  the  order,  according  to  the  general  rule,  in  marshalling  as 
sets  for  the  payment  of  debts  % 

In  marshalling  assets  for  the  payment  of  debts,  they  take  the  follow- 
ing order ;  1st,  the  general  personal  estate  ;  2d,  the  estate  specifically 
devised  to  be  sold ;  3d,  estate  descended  ;  4th,  estate  specifically  devised, 
though  charged  generally  with  the  payment  of  debts.  But  the  second 
and  third  exchange  places  where  the  estate  set  apart  for  the  payment  of 
debts  is  charged  generally  and  not  specially. — McCampbell  v.  McCamp- 
hell,  5  Litt.  Rep.,  95.  Livingston  v.  JVeirkirk,  3  Johns.  Chanc.  Rep.,  319. 
1  Madd.  Chan.  Rep.,  499.  Ram  on  Assets,  329.  Phillips  v.  Parker,  1 
Samlyn  Rep.,  136.  Lanoy  v.  The  Duke  of  Athol,  2  Jitk.  Rep.,  446.  Jit- 
torney  General  v.  Tyndall,  Jlmbler's  Rep.,  614.  Hall  v.  Hall,  2  McCord's 
Ch.  Rep.,  302.  Stuart  v.  Carson,  1  Dessau.  Rep.,  500.  Miller  v.  Har- 
vjell,  3  Murph.  Rep.,  194.  Rogers  v.  Rogers,  1  Paige,  188.  Rhodes  v. 
Rudge,  1  Sim.  Rep.,  79.  Mollan  v.  Griffith,  3  Paige,  402.  Soames  v. 
Robinson,  1  Mylne  Sc  Keene,  500.  Dixon  v.  Dawson,  2  Simon  Sf  Stu., 
327.     Clark  v.  The  Earl  of  Ormond,  Jacobs^  Rep.^  108. 

The  personal  estate  is  the  proper  fund  for  the  payment  of  debts,  and 
should  be  exhausted  before  resorting  to  the  real  estate,  unless  the  latter 
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be  expressly  charged. — Wyse  v.  Smith,  4  Gill  Sr  Johns.  Rep.,  295.  Mc- 
Dowell V.  Lawless,  6  Monroe,  141.  Haleyburton  v.  Kershaw,  2  Dessau., 
105.  Dunlnp  V.  Dunlap,  4  Dessau.,  305,  Miller  v.  Harwell,  3  Murph., 
194.  Rogers  v.  Rogers,  1  Paige,  188.  Barton  v.  Tattersall,  1  72m55.  <§• 
Mylne,  287.  Rhodes  v.  Rudge,  1  Sm.  i?e/).,  79.  Bennet  v.  Going,  1 
Molloy,  529.  Mollan  v.  Griffith,  3  Pffl2ge,  402.  Fos/er  v.  Crenshaw,  3 
Monfords  Rep.,  514.  Hoge  v.  Brewer,  3  Gill  Sr  Johns.  Rep.,  IbS.  Tyn- 
dall  V.  Pfarre,  Jacobs'  Rep.,  212.  C/arA;  eif  mo?,  v.  £ac/c,  1  Leigh.  Rep., 
487.  5yrJ  V.  Byrd's  Ex.,  2  Brock.  C.  C.  Rep.,  169.  Hazlewood  v.  Pope, 
2  P.  Pf-'///.,  323. 

The  personal  estate  is  the  first  fund  for  the  payment  of  debts  ;  but 
the  testator  may  protect  it  against  the  debts,  as  against  his  heirs  or  other 
representatives,  either  by  specifically  bequeathing  it,  or  by  plainly  mani- 
festing his  intention  that  his  lands  shall  be  charged  with  such  payment. 
And  although  the  will  which  directed  the  lands  to  be  first  sold  to  pay  the 
debts,  could  not  operate  upon  real  estate,  because  it  was  not  executed  ac- 
cording to  the  statute,  yet  this  charge  upon  the  real  estate  was  received 
and  allowed  to  operate  as  a  declaration  of  the  testator,  that  the  legacies  of 
the  personal  property  should  be  exempt  from  the  payment  of  debts. — Dun- 
lnp V.  Dunlap,  4  Dessau.  Rep.,  305.  Driver  v.  Ferrand,  1  Russ.  &r  Mylne, 
681. 

A  person  who  had  taken  the  benefit  of  the  act  for  the  relief  of  insol- 
vent debtors,  first  in  1814,  and  a  second  time  in  1820,  died  in  1826,  leav- 
ing assets  more  than  sufficient  for  the  payment  of  all  the  debts  which  he 
had  contracted  subsequently  to  his  second  insolvency  :  Held,  that  the 
assets  ought  to  be  applied  in  payment,  first,  of  these  subsequent  debts  ; 
and  secondly,  of  the  debts  scheduled  under  the  second  insolvency  ;  and 
thirdly,  of  the  debts  scheduled  under  the  first  insolvency  ;  that  the  court 
of  equity  had  jurisdiction  to  administer  the  fund. — Barton  v.  TaUersall,  1 
Russ.  Sr  Mylne,  237. 

3.  What  is  the  principal  rule  in  marshalling  assets  1 

That  when  a  creditor  may  resort  to  both  the  real  and  personal  estate, 
and  the  legatee  can  only  resort  to  the  personal,  if  this  be  insufficient  to 
pay  both,  the  creditor  will  be  confined  to  the  real  estate.  Or  if  he  has 
been  satisfied  out  of  the  personal  fund,  the  court  will  permit  the  legatee  to 
stand  in  his  place  and  receive  satisfaction  out  of  the  real  estate  to  the 
amount  taken  from  the  personal  fund. — Miller  v.  Harwell,  3  Murph.  Rep., 
194.  2  Fonbl.  Eq.,  B.  3,  ch.  2,  sec.  6.  1  Madd.  Ch.  Pr.,  202.  Lanoy  v 
The  Duke  of  .jSthoL  2  Atkins,  446.  Colchester  v.  Stamford,  2  Freem. 
Rep.,  124.  Ex  parte  Kendall,  17  Ves.,  514.  Greenwood  v.  Taylor,  1 
Russ.  Sr  Mylne,  185.  Gwyn?ie  v.  Edwards,  2  Russ.  Rep.,  289.  Bute  v. 
Cunningham,  2  Russ.  Rep.,  275.  Boazman  v.  Johnson,  3  Sim.  Rep.,  377. 
Dow  V.  Shaw,  4  Johns.  Ch.  Rep.,  17.  Cheesborough  v.  Millard,  1  Johns. 
Ch.  Rep.,  412. 

Where  specific  legacies  have  been  sold  for  the  payment  of  debts,  the 
specific  legatees  have  a  right  to  resort  to  the  general  fund  for  remunera- 
tion, upon  the  principles  which  regulate  courts  of  equity  in  marshalling 
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assets.  The  general  fund  being  a  mixed  fund,  composed  of  the  proceedg 
partly  of  personal  and  partly  of  real  estate,  not  chargeable  with  the  pay- 
ment of  debts,  the  portion  of  it  resulting  from  the  sale  of  the  personalty 
is  liable,  in  the  first  instance,  to  make  good  such  specific  legacies  as  have 
been  sold  for  debts  ;  and  if  that  be  insufficient,  the  money  arising  from  the 
sale  of  the  real  estate  must  be  applied  to  the  same  object,  so  far,  and  so  far 
only,  as  the  specific  legacies  have  been  absorbed  by  specialty  debts  that 
bound  the  real  estate. — Byrd  v.  Byrd,  '■2  Brock.  Rep.,  169. 

Where  specific  legacies  have  been  sold,  and  out  of  the  proceeds 
thereof  many  specialty  debts  have  been  paid  off  in  a  depreciated  paper 
(Hirrency,  the  measure  of  reimbursement  from  the  real  estate  ought  to  be 
the  whole  actual  loss  of  the  personal  estate,  and  not  the  mere  nominal 
sum  advanced  by  it. — Ibid. 

The  above  rule  does  not  extend  to  a  case  where  the  personal  fund 
has  been  exhausted  by  judgment  creditors  ;  that  is,  the  simple  contract 
creditors  cannot  charge  the  lands  for  so  much  of  the  personal  fund  as  has 
been  applied  to  the  payment  of  debts  due  by  judgment  obtained  against 
the  ancestor. — ..Alston  v.  Munford,  1  Brock.  Rep.,  266, 

Upon  the  principle  of  marshalling  assets,  where  payments  have  been 
made  by  an  executor,  to  the  vendor  of  the  land  purchased  by  the  ancestor 
and  not  conveyed  to  him,  the  lien  of  the  vendor  v.^ill  be  marshalled. 

The  established  rule  being,  that  simple  contract  creditors  are,  as 
against  a  devisee,  to  stand  in  the  place  of  specialty  creditors,  who  have 
exhausted  the  personal  assets,  because  the  specialty  creditors  had  the  two 
funds  of  real  and  personal  estate  to  resort  to;  by  analogy,  the  simple 
contract  creditors  ought  to  be  entitled  to  stand  in  the  place  of  the  vendor 
against  the  devisees,  because  the  vendor  has  equally  a  charge  upon  the 
double  fund  of  real  and  personal  estate. — Alston  v.  Munford,  1  Brock. 
Rep.,  266.  1  Story  on  Eg.  Jurisp.,  527.  Stimmer  v.  Bogne,  9  Ves.,  209. 
Selby  V.  Selby,  4  Russ.  Rep.,  636.  Sproule  v.  Pryor,  8  Simons''  Rep., 
189. 

The  plaintiff  joined  the  testator  as  surety  in  a  bond,  which  he  paid 
after  the  death  of  the  testator,  taking  an  assignment  of  the  bond.  He  is 
only  a  simple  contract  creditor  of  the  testator. — Jones  v.  Davids,  i>  Russ., 
277. 

A  devise  of  lands  subject  to  JEIOOO  to  be  raised  for  the  testator's 
daughters,  to  an  annuity  of  £37  to  his  widow,  and  to  all  such  encumbran- 
ces as  might  happen  to  be  thereon,  does  not  exempt  the  personal  estate 
from  the  payment  of  a  mortgage  thereon. — Philips  v.  Parker,  1  Tamlyn's 
Rep.,  136.     Morris  v.  Mowitt,  1  Paige,  586. 

Where  the  testator  has  given  to  his  executors  power  to  sell  any  part 
of  his  estate  ihey  please,  to  pay  his  debts,  this  does  not  transfer  to  the  real 
estate  the  liability  of  the  personalty  to  pay  the  debts  of  the  testator;  and 
where  in  such  case  the  executors  sold  tiie  land,  and  applied  the  purchase 
money  to  the  payment  of  the  testator's  debts,  and  afterwards  sold  slaves 
specifically  bequeathed,  to  pay  the  testator's  debts,  it  was  held  that  the  le- 
gatee had  no  claim  upon  the  executors  for  the  proceeds  of  the  sale  of  the 
lands. — Miller  w.   Harwell,  3  Murph.  Rep.,  194. 

A  simple  contract  creditor,  having  obtained  a  judgment  by  default 
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against  an  executor,  cannot  maintain  a  suit  in  equity,  for  marshallinor  as- 
sets against  devisees  of  the  landed  property,  until  he  has  fully  prosecuted 
his  claim  at  law  against  the  executor  and  his  securities. — Mason  v.  Peters^ 
1  MunforiTs  Rep.,  437. 

Money  received  by  a  guardian  on  account  of  his  ward,  ranks  as  a 
bond  debt,  in  the  administration  of  his  assets,  being  protected  by  the 
guardianship  bond. — Walker  v.  Bynum,  4  Dessau.  Rep.,  555. 

It  would  be  otherwise  if  no  bond  were  given. — Alston  v.  Munford, 
1  Brock.  Rep.,  266. 

Whatever  may  be  found  due  on  the  breach  of  a  bond  for  the  payment 
of  money  or  the  performance  of  covenants,  ranks  as  a  bond  debt. — Mc- 
Dowell V.  Caldwell,  2  McCord's  C/i.  Rep.,  56. 

But  a  person  who  has  been  security  for  intestate,  on  sealed  instru- 
ments, which  he  had  been  compelled  to  pay,  was  held  not  entitled  to  set 
up  those  instruments  so  as  to  make  his  demand  a  specialty  debt. — Cun- 
ningham  v.  Sviiih,  Harp.rEq.  Rep.,  90. 

The  above  seems  to  be  contrary  to  the  general  rule  as  to  substitution, 
Vv^hich  is  :  "  If  a  surety  in  any  case  is  resorted  to,  and  compelled  to  pay, 
an  equity  arises  in  his  favor,  to  be  substituted  in  the  place  of  the  creditor, 
and  have  the  benefit  of  all  the  securities  which  he  held." — Loud  v.  Ser- 
geant, 1  Edw.  Rep.,  164.  SeWs  Adm.  v.  Hubbell,  2  Johns.  Ch.  Rep.,  395. 
Saunders  v.  Pate,  4  Rand.  Rep.,  8.  Enders  v.  Brune,  4  Rand.  Rep.,  438. 
Lawrence  v.  Cornell,  4  Johns.  Ch.  Rep.,  545.  Avery  v.  Patten,  7  Johns. 
Ch.  Rep.,  211.  Hunt  v.  Rousmaniere,  2  Mason,  242.  Auld  v.  Alexander, 
6  Ra?id.  Rep.,  98.  Ormshy  v.  Tarasion,  3  Litt.  Rep.,  404.  King  v.  Bald- 
win, 2  Johns.  Ch.  Rep.,  557,  S.  C.  17  Johns.  Rep.,  584.  Sandford  v. 
McLean,  3  Paige,  117.  JVeimcewiez  v.  Gahn,  3  Paige,  614.  Epps  v. 
Randolph,  2  CalPs  Rep.,  125.  Rhodes  v.  Crockett,  2  Yerger,  346.  Hin- 
son  v.  Pickett,  1  HilPs  Ch.  Rep,,  45.  Union  Bank  v.  Edwards,  1  Gill  Sr 
Johns.  Rep.,  346.  Copis  v.  Middleton,  Tur.  <§•  Russ.,  229.  Craythorne 
V.  Swinburne,  14  Ves.,  159.  Wright  v.  Morley,  11  Ves.,  12.  Mayhew  v. 
Crickett,  2  Swanst.  Rep.,  191.  Ex  parte  Rushworth,  10  Ves.,  409-  Jones 
v.  Davis,  4  Russ.  Rep.,  277.  Dobiggin  v.  Bourne,  1  Younge^s  Rep.,  111. 
S.  C.  2  Younge  <^  ColPs  Rep.,  462.  Hodgson  v.  Shaw,  3  Mylne  S,-  Keen, 
183.  iJeac?  v.  JVbrm,  2  My.  Sr  Craig's  Rep.,  361.  Wade  v.  Goop,  2 
Sms.  Rep.,  155.     Cox  v.  Tyson,  Turn.  Sr  Russ.,  395. 

4.  What  is  the  general  rule  in  marshalling  securities  for  debts'? 

That  if  one  party  has  a  lien  on,  or  an  interest  in,  two  funds  for  a 
debt,  and  another  party  has  a  lien  on,  or  an  interest  in,  one  only  of  the 
funds  for  another  debt,  the  latter  has  a  right  in  equity  to  compel  the  for- 
mer to  resort  to  the  other  fund,  in  the  first  instance,  for  satisfaction. — 
Lanoy  v.  The  Duke  of  Athol,  2  Atk.  Rep.  Aldrich  v.  Cooper,  8  Ves.  388. 
Ex  parte  v.  Rendall,  17  Ves.,  520.  Trimmer  v.  Bayne,  9  Ves.,  209. 
Cheesborough  v.  Millard,  1  Johns.  Rep.,  413.  Anrall  v.  Wade,  Lloyd  Sr 
GooWs  Rep,,  352.  Gwynne  v.  Edwards,  2  Russ.  Rep.,  289.  Selby  v. 
Selby,  4  Russ.  Rep.,  336.     Greenwood  v.  Taylor,  1  Russ.  4  Mylne,  185. 

But  the  interposition  of  courts  of  equity  is  not  confined  to  cases 
22 
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Strictly  of  two  funds,  and  of  different  mortgagees,  for  it  will  be  applied  in 
favor  of  sureties,  where  the  creditor  has  collateral  securities  or  pledges 
for  his  deht.—Sterling  v.  Forester,  3  Bligh.  Rep.,  690. 

In  such  cases,  the  court  will  place  the  surety  exactly  in  the  situation 
of  the  creditor  as  to  such  securities  or  pledges,  wherever  he  is  called  upon 
to  pay  the  debt ;  for  it  would  be  against  conscience,  that  the  creditor 
should  use  the  securities  or  pledges  to.  the  prejudice  of  the  sureties,  or 
refuse  them  the  benefit  thereof  in  aid  of  their  own  responsibility. — Aldrich 
V.  Cooper,  8  Ves.,  388.  Robinson  v.  Wilson,  2  Madd.  Rep.,  569.  Par- 
sons V.  Rudorf,  2  Vern.,  608.  Ex  parte  Rushforth,  18  Ves.,  410.  Wright 
V,  Morley,  11  Ves.,  22.  Ex  parte  Kendall,  17  Ves.,  520.  1  Story  on  Eg. 
Jurisp.,  592.     Hayse  v.  Waid,  4  Johns.  Ch.  Rep.,  130. 

5.  What  is  the  rule  as  to  the  rights  of  the  creditor,  where  the  <3ebtor 
has  given  collateral  security  or  pledges  to  his  surety,  as  an  indemnity  X 

The  rule  in  equity  is,  that  the  creditor  is  entitled  to  all  the  benefit  of 
such  securities  or  pledges  in  the  hands  of  the  surety,  to  be  applied  to  the 
payment  of  his  debt.— Vr?gA^  v.  Morley,  11  Ves.,  22.  Mayhew  v.  Crick- 
ett,  2  Swant.  Rep.,  185.  Law  v.  East  Ind.  Co.,  4  Ves.,  833.  Capel  v. 
Butler,  2  Sim.  Sr  Stu.  Rep.,  457. 

See  post,  Sureties,  Div.  Substitution. 

OF  MORTGAGES. 

DEFINITION  AND  CONSTITUTION  OF. 

1.  What  IS  a  mortgage  defined  to  be  ? 

A  mortgage  is  the  conveyance  of  an  estate,  by  way  of  pledge  for  the 
security  of  a  debt,  and  to  become  void  upon  the  payment.  The  legal 
ownership  is  vested  in  the  creditor  ;  but,  in  equity,  the  mortgagor  re- 
mains the  actual  owner,  until  he  is  barred  by  his  own  default,  or  by  a  ju- 
dicial decree. — 4  Kent's  Com.,  134.  Litt.,  sec.  332.  2  Black.  Com.,  154. 
Cro.  Car.,  191. 

Mortgage  is  a  right  granted  to  the  creditor  over  the  property  of  his 
debtor,  for  the  security  of  his  debt,  and  gives  him  the  power  of  having  the 
property  seized  and  sold,  in  default  of  payment. — Civil  Code  of  Lou.,  art. 
3245.  1  Brown's  Civil  Law,  200.  Duranton,  Des  Priv.  et  des  Hyph., 
lib.  3,  tit.  18,  2d  pt.,  ch.  1,  no.  241.  Dig.,  20.  1  De  Pignoribus  et 
Hypoth. 

2.  What  is  necessary  to  constitute  a  mortgage  % 

Every  contract  for  the  security  of  a  debt,  by  the  conveyance  of  real 
estate,  is  a  mortgage. — Henry  v.  Davis,  7  Johns.  Ch.  Rep.,  40.  Conway's 
,  Extrs.  v.  Alexander,  7  Cranch,  218. 

And  this,  though  it  purports  to  be  an  absolute  sale  upon  its  face. — 
Skinner  v.  J^iller,  5  Litt.,  85.     Van  Buren  v.  Olmsted,  5  Paige's  Rep.,  9 
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Secrest  v.  Turner,  2  /.  /.  Marsh.  Rep.,  471.  Poindexter  v.  Cannon,  Dev. 
Eq.  Rep.,  373.  Edrington  v.  Harper,  3  J.  J.  Marsh.  Rep.,  354.  Elliot  v. 
Pell,  1  Paige's  Rep.,  263,  Hammonds  v.  Hopkins,  3  Ye?-g'.  jRe/?.,  459. 
Chawny  v,  Coa:,  1  i?a?i(/.  i2ep.,  306.  Brown  v.  Dea^i,  3  Wendell's  Rep.,  208. 
Brown  v.  Wright,  4  Yej-g.  ^e/).,  57.  Friedly  v.  Hamilton,  17  Serg^.  <^ 
Rawle,  70.  Dabney  v.  Greene,  4  i/en.  4'  Munf.  Rep.,  101.  Dunhavi  v. 
Day,  15  Jo/ms.  Rep.,  555.  Washburn  v.  Merills,  1  J9a?/'5  i?e/).,  129.  S/ee 
V.  Manhattan  Co.,  1  Paige's  Rep.,  48.  Harrison  v.  Trustee  of  Phillips'' 
Jlcademy,  12  Mass.  Rep.,  456.  Thompson  v.  Campbell,  6  Monroe's  Rep., 
120.     Conrad  v.  7%e  Atlantic  Ins.  Co.,  1  Peters'  S.  C.  Rep.,  386. 

The  particular  words  in  tiie  conveyance  are  unimportant ;  and  it 
may  be  laid  down  as  a  general  rule,  subject  to  few  exceptions,  that  wher- 
ever a  conveyance,  assignment,  or  other  instrument  transferring  an  estate, 
is  originally  between  the  parties  as  a  security  for  money  or  for  any  other 
incumbrance,  whether  the  intention  appear  from  the  same  instrument,  or 
from  any  other,  it  is  always  considered  in  equity,  a  mortgage. — 2  Story's 
Eq.  Jurisp.,  286.  4  Kent's  Com.,  142.  2  Fonbl.  Eq.,  B.  3,  ch.  1.  Co. 
Litt.,  204,  in  notes.  Cortelyou  v.  Lansing,  1  Caines'  Cas.  in  Er.,  209. 
Maxwell  v.  Montecute,  Prec.  in  Ch.,  526.  Dixon  v.  Parker,  2  Fe^.,  225. 
jyM;i^  v.  Rousmanier,  1  Peters'  S.  C.  Rep.,  1.  Lore?  Irnham  v.  Child,  1 
5ro.  C.  C,  92.     ^Mg/i5  V.  Edwards,  9  Wkeaton,  489. 

An  informal  paper,  importing  that  A.  had  been  intrusted  with  the 
funds  of  B.,  which  was  manifestly  to  operate  as  a  security  on  specified 
property,  shall  have  the  effect  of  a  mortgage,  and  entitle  B.  to  a  priority 
over  other  creditors  of  A.  Interest  allowed  from  the  time  the  money 
was  received. — Menude  v.  Polony's  Exr.,  2  Dessau.  Rep.,  565. 

The  fact  that  a  contract  is  executory,  will  per  se  make  it  a  mortgage, 
rather  than  a  conditional  sale. — Edrington  v.  Harper,  3  /.  J.  Marsh.,  356. 
Crumburgh  v.  Smock,  1  Black.  Rep.,  305.  2  Hayw.  Rep.,  26.  Shirras  et 
al.  V.  Caig  et  al.,  7  Cranch,  34. 

As  a  general  rule,  where  there  is  an  application  for  a  loan  of  money, 
the  court,  for  the  purpose  of  preventing  usury  and  extortion,  will  construe 
an  agreement  for  a  sale  and  a  re-purchase  of  property,  to  be  a  mortgage. 
The  relative  value  of  the  property  and  the  price  actually  advanced  or 
paid,  are  taken  into  consideration,  in  determining  the  nature  of  the  trans- 
action.— Robinson  v.  Cropsy,  6  Paige,  480.  Thorpe  v.  Black,  1  Dev.  8f 
Bat.,  613.  Bright  v.  Wayle,  3  Dana,  253.  Bank  of  Muskingum  v.  Car- 
penter, 7  Ohio  Rep.,  66.  Hickman  v.  Cantrell,  9  Yerger,  172.  Perkins  v. 
Dye,  3  Dana,  174.  Lane  v.  Dickerson,  10  Yerger,  373.  Yarborough  v. 
Mwell,  10  Yerger,  376.  Welsh  v.  Usher  et  al.,  2  Hill's  Ch.  Rep.,  173. 
Flemmingv.  Sutton,  1  Dev.  Sc  Bat.,  623.  Zoler  v.  Tender,  1  Dev.  Sr  Bat., 
445.  Dougherty  v.  McColgan,  6  Gill  Sr  Johns.,  278.  Jfathan  v.  Gardere, 
1 1  Low.  i2e/J.,  264.  Muse  v.  Seeber,  11  Low.  Rep.,  542.  Offutt  v.  Hen- 
derly,  9  Low.  /2e/?.,  12.  Glover  v.  Pa^?i,  19  Wendell,  518.  C/ar/b  v.  Henry, 
2  Cowen,  324.  Chambers  v.  Chalmers,  4  Gi7/  4"  Johns.,  420.  Ja»ies  v. 
Johns,  6  Johns.  Ch.  Rep.,  417. 

3.  What  is  the  rule  as  to  the  admission  of  extrinsic  evidence  to  show 
that  a  deed  absolute  on  its  face  was  intended  as  a  mortgage'? 
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Parol  evidence  is  .admissible  to  sliow  that  a  deed  absolute  on  its  face 
was  intended  as  a  mortiTao-e,  or  that  the  defeasance  has  been  destroyed 
by  fraud  or  mistake. — jMarks  v.  Pc/l,  1  Johns.  Cfi.  Rep.,  594.  Washburn 
V.  Merrills,  1  Daij  Rep.,  133.  Whitick  v.  Kane,  1  Paige's  Rep.,  302. 
Bloodgood  V.  Zeily,  2  Caines'  Ca.  in  Er  ,  124.  Ulee  v.  Manhattan  Co.,  1 
Paige''s  Rep.,  48. 

The  parol  proof  must  be  clear,  decisive,  and  without  doubt. — Lane  v. 
Dickerson,  10  Yerger,  373.  Yarborough  v.  JVewell,  10  Yerger,  376.  Leg- 
gelt  V.  Edwards,  Hopkins,'o30.  Thomson  v.  Patten,  5  Litt.,  74.  Fletnming 
V.  Siiton,  1  Dew.  4-  ^ac,  623.  Hickman  v.  Cantrell,  9  Yerger,  172.  Perkins 
V.  Dye,  3  Da/ia,  174.  Bright  v.  Wagle,  3  Daraa,  354.  Poindexler  v.  McCannon, 
1  Dev.  £y.  -Re/).,  373.  Woodward  v.  Fitzpatrick,  9  Dana,  118.  .  Hudson  v. 
/sie//,  5  Stewart  Sr  Porter,  67.  Thomas  v.  McCormick,  9  Dwna,  188.  jB/azV 
v.  £a3S,  4  Black/.,  540. 

A  transaction  constituting  a  mortgage,  cannot  be  converted  into  a 
sale  ;  therefore,  the  leaning  of  the  courts  of  equity  in  doubtful  cases,  is 
against  the  lenders  of  money,  and  they  hold  such  cases  rather  to  be 
mortgages  than  conditional  sales. — Dougherty  v.  McColgan,  6  Gill  6,- 
Johns.,  270.  Hickman  v.  Cantrell,  9  Yerger,  172.  Robinson  v.  Cropsey, 
6  Paige,  480.  Robertson  v.  Campbell,  2  Ca//.,  421.  i^Tjirag  v.  JVewman,  2 
^¥w?i/.,  40.     /ficAs  v.  i7zcA-5,  5  G///  <§'  Jo/ms.,  76. 

A  bill  of  sale  absolute  on  its  face,  may  be  converted  into  a  mortgage 
by  a  parol  agreement  to  allow  the  vendor  to  redeem  ;  and  this  agreement 
may  be  inferred  from  the  price  given,  and  the  mode  of  dealing  between 
the  parties. — Brown  v.  Wright,  4  Yerg.  Rep.,  57. 

The  property  conveyed  in  the  deed  being  worth  four  times  the 
amount  of  the  money  advanced,  is  a  strong  circumstance  to  prove  it  to 
be  a  mere  mortgage. — Oldham  v.  Halley,  2  /.  J.  Marsh.,  115.  Conway  v. 
Alex.,  7  Cranch,  218. 

The  deposit  of  title  deeds  is  evidence  of  an  agreement  to  make  a 
mortgage,  which  will  be  carried  into  execution  by  a  court  of  equity, 
against  the  mortgagor  and  all  who  claim  under  him,  with  notice,  either 
actual  or  constructive,  of  such  deposit  having  being  made. — Bailey  v. 
Greenleaf,  7  Wheaton,  46.  Oilman  v.  Brown,  1  Mason's  Rep.,  191.  Wat- 
son v.  Welles,  5  Conn.  Rep.,  468.  Jackson  v.  Hallock,  1  Ham.  Rep.,  318. 
Evans  v.  Goodlet,  1  Blackf.  Rep.,  246.  Scott  v.  Cole,  2  Wash.  Rep.,  191. 
Cox  V.  Fenwick,  3  Bibb.  Rep.,  183.  Fish  v.  Howland,  1  Paige's  Rep.,  20. 
Russell  v.  Russell,  1  Bro.  Ch.  Rep.,  269.  Ex  parte  Corning,  9  Ves.,  116. 
Birch  v.  Ellames,  2  Amt.  Rep.,  427.  Ex  parte  Mountfort,  14  Ves.,  605. 
Ex  parte  Langston,  17  Ves.,  228.  Pain  v.  Smith,  3  Mylne  Sf  Keen,  417. 
Keys  v.  Williams,  2  Younge  Sr  Coll.  Rep.,  55.  Mandvill  v.  l^e/cA,  5 
?^Aefl/o;i,  277. 

This  doctrine  has  been  sometimes  thought  to  be  difficult  to  maintain 
upon  the  ground  either  of  principle  or  public  policy  ;  and  although  it  is 
firmly  established,  it  has  been  of  late  years  received  with  no  small  hesita- 
tion and  disapprobation,  and  a  disposition  has  been  strongly  evinced  not 
to  enlarge  its  operation.  It  is  strictly  confined  to  an  actual,  immediate 
bona  fide  deposit  of  the  deeds  with  the  creditor,  as  a  security  in  order  to 
create  a  lien. — 2  Story's  Eq.  Jurisp.,  289.     Norris  v.  Wilkinson,  12  Ves.^ 
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197.  Ex  parte  Haigh,  11  Ves.,  403.  Ex  parte  Kensington^  2  Ves.  Sr 
Beames,  83.  Ex  parte  Coombe,  17  l^es.,  359.  Ex  parte  Hooper,  1  Meriv. 
Rep.,  9.     Ex  parte  Whitehead,  19  Ves.,  209. 

In  Ke]is  V.  Williams,  3  Younge  <§*  Co//.,  5.*^,  Lord  Abinger,  C.  5ar., 
speaks  pretty  strongly  in  favor  of  equitable  mortgages  ;  he  says  :  "  The 
doctrine  of  equitable  mortgages  is  said  to  be  an  evasion  of  the  statute  of 
frauds.  But,  in  my  opinion,  that  statute  was  never  meant  to  affect  the 
transaction  of  a  man  borrowing  and  depositing  his  title  deeds,  as  a  pledge 
of  payment.  A  court  of  law  could  not  assist  such  party  to  recover  back 
his  title  deeds,  in  an  action  of  trovei*.  So,  if  the  party  came  into  equity 
for  relief,  he  would  be  told,  that  before  he  sought  equity  he  must  do  equity 
by  repaying  the  moneJ^  The  doctrine  appears,  therefore,  to  have  arisen 
from  the  necessity  of  the  case.  It  may,  however,  operate  in  many  cases 
to  useful  purposes,  and  is  certainly  not  injurious  to  commerce.  In 
commercial  transactions  it  may  be  necessary  to  raise  money  on  a  sudden, 
before  an  opportunity  can  be  afforded  of  investigating  the  title  deeds  and 
preparing  the  mortgage.  Expediency,  therefore,  as  well  as  necessity, 
has  contributed  to  establish  the  general  doctrine,  although  it  may  not 
altogether  be  in  consistency  with  the  statute." 

If  the  deeds  are  deposited  with  a  view  to  prepare  a  future  mortgage, 
and  money  is  afterwards  advanced,  such  a  transaction  cannot  be  consider- 
ed as  an  equitable  mortgage  by  deposit.  But  it  is  otherwise  where  there 
is  a  present  advance,  and  the  deeds  are  deposited  under  a  promise  to  for- 
bear suing,  although  they  may  be  deposited  only  for  the  purpose  of  pre* 
paring  a  future  mortgage. — Ibid. 

Such  an  equitable  mortgage  will  not,  however,  avail  against  a  subse- 
quent mortgage,  whose  mortgagee  has  been  duly  registered  without  notice 
of  the  deposite  of  the  title  deeds. — 2  Stori/s  Eq.  Jurisp.,  289.  4  Kent's 
Com.,  150.  Ex  'parte  Whitehead,  19  Ves.,  209.  Doe  v.  Hawk,  2  East's  Rep., 
486.  Ex  parte  Kensington,  2  Ves.  4'  Beames,  79.  Factor  v.  Philpot,  12 
Price's  Rep.,  197. 

There  must  be  an  actual  and  bona  fide  deposit  of  all  the  title  deeds 
with  the  mortgagee  himself,  to  create  the  lien. — 4  Kent's  Com.,  151.  Ex 
■parte  Coombe,  4  Mad.  Rep.,  133.  Lucas  v.  Darien,  7  Taunt.  Rep.,  279. 
Ex  parte  Corning,  9  Ves.,  115.  Ex  parte  Pearse,  1  Buck.,  B.  C.  125. 
Ex  parte  Bullteel,  2  Cox.  Rep.,  234.  JVorris  v.  Wilkinson,  12  Ves.,  192. 
Berry  v.  The  Mutual  Ins.  Co.,  2  Johns.  Rep.,  603. 

If  a  bill  of  exchange  be  accepted  on  the  faith  of  a  promise  that  a 
mortgage  will  be  given  to  secure  the  acceptor,  and  it  be  subsequently 
given,  it  will  relate  back  to  the  time  of  the  acceptance,  so  as  to  protect  the 
mortgage  against  creditors,  though  the  mortgagor  was  in  embarrassed 
circumstances,  and  failed  a  few  days  after  the  deed  was  given  ;  it  appear- 
ing that  the  mortgagor  might  have  lawfully  conveyed  it  at  the  time  the 
promise  was  made. — Wyer's  Synd.  v.  Sweet,   14  Mart.  Lou.  Rep.,  588. 

A  special  mortgage,  although  taken  at  a  time  that  the  mortgagor  had 
no  title  to  the  mortgage  subject,  attached  to  it  the  instant  he  became  the 
owner,  and  the  mortgagee  has  preference  over  a  subsequent  vendee. — 
Deshautes  v.  Parkins,  13  Mart.  Lou.  Rep.,  547. 

This  is  according  to  the  civil  law. — 1  Domat,  B.  3,  tit.  1,  sec.  3. 
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OF  THE  NATURE  AND  EFFECTS  OF  A  MORTGAGE. 
1.  What  is  the  rule  as  to  changing  a  mortgage  into  an  absolute  sale  7 

Once  a  mortgage,  always  a  mortgage,  is  an  universal  rule  in  equity, 
and  no  aorcement  in  a  mortgage  to  change  it  into  an  absolute  conveyance^ 
upon  any  condition  or  event  whatever,  will  be  allowed  to  prevail. — Clark 
V.  Henry,  2  Coweri's  Rep.,  324.  Wheeland  v.  Swartes,  1  Yeates,  58-i. 
Dougherty  v.  McColgoii,  6  Gill  <§-  Johns.,  278.  Woodward  v.  Fitzpatrick, 
9  Dana,  118.  Hudson  v.  Isbell,  5  Stewart  Sf  Porter,  67.  Thomas  v. 
McCormick,  9  Dana,  108.     Blair  v.  Bass,  4-  Blackf.,  540. 

An  agreement,  at  the  time  of  the  loan,  to  purchase  for  a  given  price, 
in  case  of  default,  is  not  permitted  to  interfere  with  the  right  of  redemp- 
tion.— 4  Rentes  Com.,  143.  Bowen  v.  Edwards,  1  Rep.  in  Chan.,  117. 
Willet  v.  Winnelly  1  Vern.,  488. 

2  What  is  the  nature  of  a  mortgage  upon  lands  % 

It  is  nothing  more  than  a  security  for  the  payment  of  a  debt,  and  any- 
thing which  transfers  or  extinguishes  the  debt,  transfers  or  extinguishes 
the  mortgage. — Hawkins  v.  King,  2  A.  K.  Marsh.,  109.  Barnes  v.  Lee,  1 
Bibb.  Rep.,  525.  The  King  v.  Si.  Michaels,  Doug.  Rep.,  630.  The  King 
V.  Edinglon,  1  East's  Rep.,  288.  Howell  v.  Price,  1  P.  Will.,  294.  Com. 
Dig.  Cha7i.,  Ji.  Cashborne  v.  Searf,  1  Atk.  Rep.,  605.  Demarset  v. 
Wynkoop,  3  J'oA??5.  C'A.  Rep.,  145.  Pendleton  v.  Fay,  2  Pazge,  202. 
Wilson  V.  Troup,  2  Cowen,  195.  Shirrass  v.  Car?/  e^  a/.,  7  Crunch,  34. 
Conway'' s  Extr.  v.  Alexander,  7  Cranch,  218. 

A  mortgage  interest,  before  foreclosure,  is  a  chattel,  and  personal 
assets  belonging  to  the  executors. — Demarset  v.  Wyncoop,  3  Johns.  Ch 
Rep.,  129.  5ame5  v.  Lee,  1  5?M.  12ep.,  526.  4  ^ere^'^  Com.,  159.  2 
Black.  Com.,  161.     Co.  Litt.,  ^%     2  Powell  on  Mort.,  662. 

Therefore,  where  a  wife's  interest  in  land  is  in  the  nature  of  a  mort- 
gage to  secure  the  payment  of  money,  the  husband  may  release. — 31ar- 
shall  V.  Lewis,  4  Litt.,  140. 

3.  What  is  the  rule  as  to  extending  mortgages  to  cover  future  ad- 
vances 1 

The  ancient  rule  was,  that  if  the  mortgagor  contracted  further  debts 
with  the  mortgagee,  he  could  not  redeem  without  paying  those  debts  also. 

The  rule  is  now  limited  to  the  right  to  tack  the  subsequent  debt  to 
the  mortgage,  as  against  the  heir  of  the  mortgagor,  and  a  beneficial  devi- 
see j  but  it  cannot  be  permitted  as  against  creditors,  or  against  the  mort- 
gagor himself,  or  his  assignee,  for  a  valuable  consideration,  or  devisee  for 
the  payment  of  debts. — 4  Kent's  Com.,  175.  2  Story's  Eg.  Jurisp.,  276. 
2  Woods,  Lee.  24,  p.  158.  2  Fonbl.  Eq.,  B.  3,  ch.  1.  1  Story's  Eg. 
Jurisp.,  402.  Higgan  v.  Lyddal,  1  Cas.  in  Chan.,  149.  Shepherd  v.  Til- 
ley,  2  Atk.  Rep.,  352.     Ex  parte  O'Knolt,  11  Ves.,  617. 

Sums  lent  on  notes,  if  distinctly  agreed  at  the  time  to  be  on  security 
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of  the  mortgaged  property,  will  be  allowed  to  be  tacked. — Mathews  v. 
Cariwrtght,  2  ^tk.  Rep.,  347.  2  Story's  Eq.  Jurisp.,  276.  See  post- 
Tacking. 

The  mortgaged  premises  will  be  liable  to  subsequent  advances, 
though  not  to  the  injury  of  intermediate  incumbrancers. — Downing  v. 
Palmater,  1  Monroe's  Rep.,  69.  James  v.  Johnson,  6  Johns.  Chan.  Rep., 
429.     Little  v.  Brown,  2  Leigh.,  353. 

It  is  not  necessary  that  the  mortgage  should  state  truly  the  debt  in- 
tended to  be  secured,  but  it  shall  stand  as  a  security  for  the  real  equitable 
<-.!aims  of  the  mortgagee,  whether  they  existed  at  the  date  of  the  mortgage 
or  arose  afterwards  upon  the  faith  of  it,  before  notice  of  the  defendant's 
equity. — Shirras  v.  Caig  et  al.,  7  Crunch,  34. 

A  mortgage  given  by  the  defendant  on  his  own  property  anterior  to 
an  order  for  sequestration,  but  subsequently  to  the  filing  of  the  bill,  will 
take  priority  to  the  sequestration  ;  and  that,  although  the  mortgage  was 
given  to  secure  advances  to  be  made  subsequently  thereto,  "  at  different 
periods,"  to  the  defendant  himself,  "to  buy  provisions  for  his  family,"  it 
will  be  good  to  the  extent  of  the  advances,  which  the  mortgagee  must 
show  to  have  been  actually  advanced. — Edmonds  v.  Crenshaw,  1  McCord 
Rep.,  265.      Harper's  Eq.  Rep.,  224.     Starr  v.  Ellis,  6  Johns.  Rep.,  393. 

A  mortgage  made  to  secure  endorsers  in  a  particular  bank,  is  opera- 
tive as  a  security,  although  the  accommodation  was  obtained  in  a  different 
bank. — Patterson  et  al.  v.  Johnson  et  al.,  7  Ohio  Rep.,  226. 

Where  a  mortgage  was  given  to  secure  endorsements  to  a  certain 
specified  amount,  which  were  soon  afterwards  made,  and  it  is  proved  that 
the  notes  were  without  objection  taken  in  renewal  of  the  original  ones, 
with  the  same  endorsement :  Held,  that  the  endorser  can  claim  the  benefit 
of  the  mortgage  to  secure  the  payment  of  the  new  notes. — Ory  v.  his 
Creditors,  8  Lou.  Rep.,  531.  Palfrey  v.  his  Creditors,  8  Lou.  Rep.,  278. 
Huchings  v.  Field  et  al.,  10  Lou.  Rep.,  243. 


TACKING  AND  EQUITABLE  MORTGAGES. 
1.  What  is  understood  by  tacking  mortgages  % 

It  is  the  uniting  securities  given  at  different  times,  so  as  to  prevent 
any  intermediate  purchasers  from  claiming  a  title  to  redeem,  or  otherwise 
to  discharge,  the  lien,  which  is  prior,  without  redeeming  or  discharging 
the  other  liens  also,  which  are  subsequent  to  his  title.  Thus,  if  a  third 
mortgagee,  without  notice  of  a  second  mortgage,  should  purchase  in  the 
first  mortgage  by  which  he  would  acquire  the  legal  title,  the  second  mort- 
gage would  not  be  permitted  to  redeem  the  first  mortgasfe  without  re- 
deeming the  third  also ;  for,  in  such  cases,  equity  tacks  both  mortgages 
together  in  his  favor.  And,  in  such  case,  it  would  make  no  difference 
that  the  third  mortgagee,  at  the  time  of  the  purchasing  first  mortgage, 
had  notice  of  the  second  mortgage,  for  he  is  still  entitled  to  the  same 
protection. — 1  Story's  Eq.  Jurisp.,  399.  2  Fonbl.  Eq.,  B.  3,  ch.  2.  Com. 
Dig.,  tit.  Chan,  4,  A.  10.     JSTewland  on  Contracts,  ch.  36.    Jeremy  on  Eq. 


176  OP   MORTGAGES. 

Jurjsp.,  B.  1,  ch.  2.  Marsh  v.  Lee,  *2  Vent.  Rep.,  337.  Maundrell  v, 
Maundrell,  10  Fe.?.,  268.  Moict  v.  P«?7c,  2  .^tk.,  53.  Matthews  v.  Cflrt- 
n'o^/^;,  2  ./f/:/c.,  34-7.  Robinson  v.  Dnvilson,  1  J5ro.  6'A.  i^ej5.,  63.  2  Pou-- 
c//  on  Mort.,  45i.     Sugdon  on  Ven.  and  Pur.,  ch.  16  and  17. 

The  same  rule  would  apply  if  the  first  as  well  as  the  second  incum- 
brance was  a  judgment :  but  the  incumbrancer  who  tacks  must  always  be 
a  mortgagee,  for  he  stands  in  the  light  of  a  bona  fide  purchaser,  parting 
with  his  money  upon  the  security  of  the  mortgage.  If,  when  he  took  his 
mortgage,  the  last  mortgagee  had  notice  in  fact  (for  the  registry  or  docket 
of  the  second  incumbrance  is  not  constructive  notice)  of  the  intervening 
incumbrance,  he  cannot  tack.  But  if  he  acquired  that  knowledge  subse- 
quent to  the  time  of  tacking  his  mortgage,  he  may  tack,  although  he  had 
notice  at  the  time  of  this  purchase,  and  even  though  there  was  a  bill  pend- 
ing by  the  second  mortgagee  to  redeem.  The  courts  say,  that  up  to  the 
time  of  the  decree  settling  priorities,  the  party  may  tack. — 4  Kenfs  Com., 
176.  Marsh  v.  Lee,  2  Vent.,  337.  This  is  the  case  which  originally 
established  the  doctrine  in  the  English  jurisprudence. — Brace  v.  The 
Duchess  of  Marlborough,  2  P.  Will.,\^\.  Bedford  v.  Bachus,  3  Eq.  Ca. 
^br.,  6M.  Taylor  v.  Leigh,  2  Vern.,  29.  Reason  v.  Sacheverell,  1  Vern., 
4-1.  Demarey  V.  Metcalf  2  Vern.,  691.  Pope  v.  Onslow,  2  Vern.,2S6.  1  P. 
Will.  Rep.,  776.  Gilb.  Eq.  Rep.,  96.  Bailey  v.  Robinson,  Precd.  in  Ch., 
89.  Barton  v.  Jones,  1  Eq.  Cas.  Mr.,  326.  Brothers  v.  Bence,  Fitz 
Gibb.  Rep.,  118.  Hasket  v.  Strong,  1  Stra.  Rep.,  689.  Wright  v.  Pil- 
ling, Prec.  in  Chan.,  494.  Blake  v.  Hungerford,  Prec.  in  Chan.,  160. 
Mocotla  et  al.  v.  Murgatroyd,  1  P.  Will.  Rep.,  393. 

If  a  puisne  incumbrancer  buys  in  a  prior  mortgage  in  order  to  unite 
the  same  to  his  puisne  incumbrance,  and  it  is  afterwards  discovert>d  that 
there  is  a  mortgage  prior  to  that,  the  purchaser  cannot  take  any  advantage 
from  his  mortgage,  for  the  legal  estate  was  in  the  first  mortgagee  ;  and 
where  the  legal  estate  is  standing  out,  the  several  incumbrancers  must  be 
paid  according  to  their  priority  in  point  of  time  ;  qui  prior  est  in  tempore, 
prior  est  injure. — Brace  v.  The  Duchess  of  Marlborozigh,  2  P.  Will.  Rep., 
495.     3  Eq.  Cas.  Mr.,  615. 

If  a  judgment  creditor  buys  in  a  prior  mortgage,  he  shall  not  tack 
this  to  his  judgment  and  thereby  gain  a  preference,  because  such  creditor 
cannot  be  called  a  purchaser,  nor  has  he  any  right  to  the  land ;  he  has 
neither  jus  in  re  nor  jus  ad  rem.  All  that  he  has  by  the  judgment  is  a  lien 
on  the  land,  but  vion  constat  that  he  will  ever  make  use  of  it,  for  he  may 
recover  the  debt  out  of  the  personal  goods.  Besides,  the  judgment  credi- 
tor does  not  lend  his  money  upon  the  immediate  view  or  contempiation 
of  the  cognisor's  real  estate,  for  the  land  afterwards  purchased  may  be  ex- 
tended on  the  judgment ;  nor  is  he  deceived  or  defrauded,  though  the  cog- 
nisor  of  the  judgment  had  before  made  twenty  mortgages  of  all  his  rea; 
estate  ;  whereas,  the  mortgagee  is  defrauded  or  deceived,  if  the  mortgagoi 
had  before  that  time  mortgaged  his  lands  to  another. — Brace  v.  Th. 
Duchess  of  Marlborough,  2  P.  Will.,  491.  This  may  be  called  the  leading 
case  in  the  English  books;  all  the  subsequent  decisions  upon  tlie  subjcci 
appear  to  rest  upon  it. —  Worthy  v.  Biri;head,  2  Ves.,  574.  Soulman  v. 
Ulcere^  3  Meriv.  Rep.,  210.     Foster  v.  Blackslonc,  2  Mylne   Sf  Keen's 
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Rep.,  297.  Timpson  v.  Ramshottom,  2  Keen's  Rep.,  35.  Belchierv.  Butler., 
1  Eden.  Rep.,  523.  Frere  v.  Moore,  8  Price,  475.  Kemmis  v.  Stepney,  2 
Jl/o//.,  85. 

2,  What  is  the  rule  in  the  United  States,  as  to  the  right  of  tacking  1 

The  doctrine  of  tacking  is  never  allowed  as  against  mesne  incum- 
brancers which  are  duly  registered,  for  the  plain  reason,  that  the  registry 
acts  are  held  not  only  to  be  constructive  notice,  but  the  acts  themselves, 
in  effect,  declare  the  priority  to  be  fixed  by  the  registration. — Grcuit  v. 
Bisset  et  al.,  1  Caines'  Cas.  in  Err.,  112.  Frost  v.  Beekman,  1  Johns.  Ch. 
Rep.,  298.  Parkhurstv.  JJlexander,  1  .Johns.  Ch.Rep.,  398.  St.  ..Andrew's 
Church  V.  Tompkins,  7  Johns.  Ch.  Rep.,  14-.  Brodgen  v.  Car  hart,  H<pk, 
Rep.,  234-.  Downing  v.  Palmater,  1  Monroe,  69,  Shirras  v.  Cuig  et  al., 
7  Crunch,  34.  Hunt  v.  Rousmanier,  1  Pclers' S.  C.  Rep.,  2.  Hughs  v. 
Worley,  1  Bibb.  Rev.,  200.  Co/quhouft  v.  Atkinson,  6  Munf.  Rep.,  550. 
Chase  V.  .McDonald,  7  Har.  6,'  Johns,,  160.  Said  v.  his  Creditors,  17 
Mart  Lou.  Rep.,  569.  Parker  v.  Walden,  18  Jl/ar^  Low.  i^ep.,  713. 
Planters''  Bank  of  Georgia  v.  Mlard,  19  J^/art.  Low.  iJep.,  136.  Walden 
V.  GrtfVi/  e^  a/.,  20  Mart.  Lou.  Rep.,  565. 

3.  How  was  the  doctrine  of  tacking  considered  in  the  civil  law  % 

It  wholly  repudiates  that  doctrine,  and  proceeds  entirely  upon  the 
principle  of  qui  prior  est  in  tempore,  potior  est  in  jure,  except  in  cases  of 
fraud  or  of  consent. — Dig.,  Lib.  20,  tit.  4,  /,  16.'  Pothier  ad  Pand.,  Lib. 
20,  tit.  4,  sec.  1.  1  Domat,  B.  3,  tit.  1,  sec.  6.  2  Fonbl.  Eq.,  B.  3,  ch.  1, 
p.  111. 

English  equity  jurists  of  distinction  have  supposed  that  their  doctrine 
was  according  to  the  civil  law  and  supported  by  it. — 2  Powell  on  Mortgi- 
gp.s,  by  Coventry,  454.  1  Brown'^s  Civil  and  .^dm.  Law,  208.  Mr.  Chan. 
Kent  also  follows  that  opinion  ;  he  observes  :  "This  doctrine,  harsh  and 
unreasonable  as  it  strikes  us,  has,  nevertheless,  its  root  in  the  Roman  law. 
The  general  maxim  of  that  law  was,  qui  prior  est  in  tempore,  potior  est  in 
jure  ;  but  it  yielded  to  this  doctrine  of  substitution,  when  the  subsequent 
incumbrancer  took  the  place  of  a  prior  one,  by  purchasing  in  the  first 
mortgasre  and  tacking  it  to  his  own."  For  this,  he  quotes  Heinecc.  Elem. 
Jur.  Civil.  Opera,  tome  5,  pmrt  2, p.  350.  4  Kent's  Com.,  176.  Mr.  Justice 
Story  takes  opposite  ground,  and  after  a  careful  review  of  the  Roman  law, 
and  some  of  the  most  distinguished  commentators  upon  it,  comes  clearly 
and  decidedly  to  the  conclusion,  that  this  doctrine  had  no  existence  in 
the  Roman  jurisprudence ;  that  the  maxim  above  quoted  admitted  but  of 
two  exceptions— one  where  the  first  incumbrancer  assents  to  the  second 
pledge,  so  as  to  give  a  priority — the  other,  when  the  second  pledge  is  for 
money  to  preserve  the  property  mortgaged  ;  that  the  subsequent  mortga- 
gee, by  purchasing  the  prior  mortgage,  only  became  subrogated  to  the 
rights  of  the  first  mortgagee,  and  acquired  no  enlarged  rights  as  to  his 
own  subsequent  mortgage.— 1  Story's  Eq.  Juris.,  401.     2  Ibid,  276. 

Dr.  Brown's  mistake  appears  to  have  arisen  from  not  clearly  distin- 
23 


178  OF  MORTGAGES. 

guishing  between  tacking  or  uniting  of  mortgages,  and  extending  a  mort- 
gage to  cover  future  advances. 

Domat  and  Pothier  clearly  deny  the  right  to  tack,  as  practised  in  the 
English  law. — Domnt,  B.  3,  tit.  1.     Pothier  ad  Pand.,  Lib.  2,  tit.  4,  sec.  1. 

It  is  clear  that  the  civil  law,  in  case  of  a  mortgagor  seeking:  to  re- 
deem, did  not  permit  it  unless  the  mortgagor  paid  not  only  the  debt  for 
which  the  mortgage  was  given,  but  all  other  debts  due  to  the  mortgagee. 
But  this  does  not  apply  to  a  second  creditor ;  and  it  was  expressly  held, 
that  where  there  was  a  first  mortgage,  and  then  a  second  mortgage,  and 
after  which  the  first  mortgagee  lent  money  to  the  debtor,  he  could  not 
tack  it  asrainst  the  second  mortgagee. — Pothier  ad  Pawl.,  lib.  20,  tit.  4. 
Dig.,  lib.  20,  tit.  4,  /.  20.  Code,  lib.  8,  tit.  27,  /.I.  1  Domat,  B.  3,  tit.  1, 
sec.  3.     1  Story's  Eq.  Jurisp.,  402.     2  Idem,  276. 

4.   What  is  the  general  rule  as  to  what  will  constitute  an  equitable 
mortgage  in  the  English  and  American  jurisprudence  % 

There  is  no  fixed  rule  upon  the  subject ;  whether  a  mortgage  will  be 
implied  or  not,  depends  upon  the  nature  of  the  transaction  between  the 
parties. — 2  Stonfs  Eq.  Juri  p.,  288. 

An  informal  paper  acknowledging  A.  had  been  intrusted  with  the 
funds  of  B.,  which  was  manifestly  intended  to  operate  as  a  security  on 
certain  specified  property,  shall  have  the  effect  of  a  mortgage. — Menude 
V.  Polony's  Extr.,  2  Dessau.  Rep.,  564. 

An  agreement  to  give  titles  to  a  house  and  lot,  on  the  performance 
of  certain  conditions,  the  conditions  having  been  complied  with,  the 
agreement  will  be  treated  as  a  mortgage,  and  enforced  against  judgment 
creditors. — Delaire  v   Keenan,  2  Dessau.  Rep.,  74. 

Expenses  properly  incurred  for  the  recovery  of  the  mortgage  money, 
may  be  tacked. — Ellison  v.  Wright,  3  Russ.,  458.  Or  expenses  incurred 
for  the  relief,  defence,  or  necessary  repairs  of  the  estate. — Haythorp  v. 
HooK  1  Gill  Sr  Johns.  Rep.,  273. 

But  the  expense  of  insurance  against  fire  cannot  be  charged. — Sa,un- 
ders  V.  Frost,  5  Pick.  Rep.,  260.     Faure  v.  Winans,  Hopk.  Rep.,  283. 

Taxes  are  a  regular  charge. — Ibid. 

Where  A.  had  mortgaged  to  N.  certain  property,  to  indemnify  him 
ao^ainst  any  liability  for  his  endorsements  of  sundry  promissory  notes,  to 
be  drawn  by  S.  in  favor  of  T.,  and  by  him  endorsed  to  N.,  not  exceeding 
$10,000,  to  be  negotiated  for  the  accommodation  of  S.  and  T.,  and  such 
notes  were  so  drawn,  endorsed,  and  negotiated,  and  N.  afterwards  became 
the  endorser  of  other  notes  drawn  and  endorsed  by  S.  and  T.  for  other 
sums  of  money,  and  negotiated  for  their  use  ;  and  A.  had  by  deed  trans- 
ferred to  S.  and  T.  the  property  thus  mortgaged  to  N.  and  '1'., — had  con- 
veyed to  R.  in  trust  for  the  benefit  of  his  creditors,  his  moiety  of  the 
property  so  conveyed  to  him  :  Held,  that  the  moiety  of  T.  in  the  property 
conveyed  to  him  by  A.,  could  not  be  made  responsible  for  more  than  the 
sum  of  $10,000. — Chase  v.  McDonald,  7  Har.  Sr  Johns.  Rep.,  160. 

But  where  advances  are  made  by  the  mortgagee  in  continuation  of 
those  provided  for  in  the  mortgage,  they  are  presumed,  prima  facie,  to  be 
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made  on  its  faith;  and  if  no  other  incumbrance  resists,  it  will  be  tacked, 
to  it. — Downing  v.  Palma'er,  1  Monroe's  Rep.,  69.  Shirrasv.  Craig  et  al.y 
7  C ranch,  34.  James  v.  Johnson,  G  Johns.  Ch.  /Je;?.,  429.  Hunt  v.  Rous- 
manitr,  1  Peters^  S.  C.  Rep.,  1.  Same  case,  8  Whealon,  174-.  2  Mason^ 
244-.  3  Mason,  294.  Burnet  v.  Duniston,  5  Johns.  Ch.  Rep.,  35.  Hughs 
V.  Worley,  1  ^i''^.  iJe;?.,  200.  Colquhoun  v.  Atkinso7i,  6  Munf.  Rep.,  .550. 
S^.  Jlndrew^s  Church  v.  Tompkins,  1  Johns.  Ch.  Rep.,  14.  Conrad  v.  i/ar- 
rison,  3  Leigh's  Rep.,  532.  Conard  v.  TAe  Atlantic  Ins.  Co.,  1  Peters'  S. 
C.  Rep.,  441. 

It  is  necessary  that  the  agreement,  as  contained  in  the  record  of  the 
lien,  should,  however,  give  all  the  requisite  information  as  to  the  extent  and 
certainty  of  the  contract,  so  that  a  junior  creditor  may,  by  inspection  of  the 
record,  and  by  common  prudence  and  ordinary  diligence,  ascertain  the  ex- 
tent of  the  incumbrance. — 4  KenCs  Com.,  175.  Gardner  v.  Gahan,  7 
Vin.  Mr.,  52.  Lijies  v.  Duncomb,  5  Binn.  Rep.,  585.  Hughs  v.  Worley, 
2  jBiW.  i?ep.,  200.  Livingston  v.  Mclnley,  16  Johns.  Rep.,  165.  /fe/^- 
dricks  v.  Robinson,  2  Johns.  Ch.  Rep.,  309.  Brinckerhoff  v.  Marvin,  5 
Johns.  Ch.  Rep.,  323.  James  v.  Johnson,  6  Johns.  Ch.  Rep.,  420.  SAzV- 
ros  v.  Craig  et  al.,  7  Cranch,  34.  Conard  v.  Atlantic  Ins.  Co.,  1  Peters^ 
S.  C.  Rep.,  448.     Hubbard  v.  Savage,  8  Co;i«.  i?ep  ,  215. 

5.  What  is  the  rule  where  the  mortgagee  has  two  mortgages  upon  two 
separate  estates,  and  one  of  them  is  not  sufficient  to  satisfy  the  lien 
upon  it  1 

The  mortgagor  will  not  be  permitted  to  redeem  one  without  redeem- 
ing the  other. — 1  Mad.  Ch.  Prac,  425.  Shuttlework  v.  Laycock,  1  Vern. 
Rep.,  245.  Margrave  v.  Le  Hook,  2  Vern.  Rep.,  207.  PoA;e  v.  Onslow,  2 
Fern.  iJ'-p.,  286.  Macatta  v.  Murgatroyd,  1  P.  ffi?/.,  393.  Jo«es  v.  Smith, 
2  re5.  J«?^.,  376.     Ex  parte  King,  1  ^//c.,   300. 

And  if  the  equity  of  redemption  of  one  of  the  estates  be  sold,  the  pur- 
chaser will  not  be  permitted  to  redeem  that  estate  (if  the  mortgage  has 
become  absolute  in  law)  without  redeeming  both  mortgages. — Pourfroy  v. 
Pourfroy,  1  Vern.  Rep.,  29.  Ex  parte  Carter,  Ambler  Rep.,  733.  Jones 
v.  Smith,  2  Ves.  Jun.,  376.  Ireson  v.  Denn,  2  Cox  Rep.,  425.  Willie  v 
Lugg,  2  Eden.  Rep.,  80.  2  Fonb.  Eg.,  b.  2,  cA,  3,  sec.  9.  5  S/oryV  Eg. 
Jurisp.,  291. 

Where  one  creditor  has  a  mortgage  on  two  funds,  and  another  credi- 
tor has  a  subsequent  mortgage  upon  one  of  those  funds,  the  first  mortgagee 
must  pursue  and  exhaust  his  remedy  against  the  fund  not  mortgaged  to 
ttie  other  before  he  can  subject  the  fund  mortgaged  to  the  other. — York 
Sc  J\'ew  Jersey  Steamboat  Co.  v.  J^Tew  Jersey  Co  ,  Hopk.  Rep.,  460.  Piatt 
v.  St.  Clair''s  heirs,  6  Ham.  Rep.,  223.  Cheesborough  v.  Millard,  1  Johns. 
Ch.  Rep.,  413.  Lanoy  v.  The  Duke  of  Athol,  2  Atk.  Rep.,  446.  Aldrich 
V.  Cooper,  8  Ves.,  388.  Ex  parte  Kendall,  17  Ves.,  520.  Trimmer  v. 
Bayne,  9  Ves  ,  290.  Averall  v.  Wade,  Lloyd  dr  Goold,  Rep.,  255.  Gwynne 
v.  Edwards,  2  Russ.  Rep.,  336.  Trimmer  v.  Tyndall,  Ambler  Rep.,  614. 
Selby  V.  Selby,  4  Russ.,  836.  Greenwood  v.  Taylor,  1  /2ws5.  <§•  Mylne, 
185.     1  S^orj/'s  £j.  Jurisp.,  588, 
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6.  What  would  be  the  rule  if  one  creditor,  having  a  right  to  take  one  of 
two  funds,  to  which  alone  another  has  aright  to  resort,  deprives  the  other 
of  that  fundi 

The  subsequent  creditor  will  be  subrogated  to  the  rights  of  the  for- 
mer in  regard  to  the  other  fund  pro  tanio. — Aldrich  v.  Cooper^  8  Ves  ,  39.  1 
Jlik.  Rep'.,  44-6.  1  Russ.  6r  Mylne,  187.  Avtrall  v.  Wade,  Lloyd  He  GooWs 
R'p..,  '264-.  Clifton  v,  Burt,  1  P.  Will.,  679.  Boayman  v.  Johnston,  3 
Sim.  Rep.,  377.  Sterling  v.  Forrester,  3  Blisrh  Rep.,  590.  Leek  v.  Cook, 
Moscley  Rep.,  31>.  King  v.  Baldwin,  2  Johns.  Ch.  Rep.,  .561.  Hays  v. 
Ward,  4  Johns.  Rep.,  132.  Dor  v.  Shaw,  4-  Johns.  Ch.  Rep.,  17.  Ever- 
ston  V.  Booth,  19  Jo/ms.  Rep.,  486.  1  Story''s  Eq.  Jurisp.,  .589.  Copi'i  v. 
Middleion,  1  Turn.  <S*  Russ.,  224.  Jones  v.  Davis,  4  iJw.s-s.  i?e/j.,  277. 
Dowbiggin  v.  Bourne,  1  Young  Rep.,  111.  Sawe  case,  2  Young  v.  Co/- 
//e?-,  462.  Ho"'ge<ion  v.  S/zau;,  3  Mylne  Si"  Keene,  183.  iJeaJ  v.  J^orris,  2 
J)fy;^e  cS"  Cr«/g-  i?ej9.,  361. 

7.  What  Avas  the  rule  of  the  civil  law  upon  this  subject  1 

The  doctrine  of  subrogation  or  substitution,  in  the  civil  law,  was  very 
similar  to  the  English  rule  upon  that  subject,  there  being  only  this  differ- 
ence, that  courts  of  equity  will  compel  the  first  creditor  to  resort  to  the 
fund  over  which  he  has  a  complete  control,  for  satisfaction  of  his  debt ; 
and  the  Roman  system  substituted  tlie  second  creditor  to  the  rights  of  the 
first,  by  a  session  thereof  upon  his  paying  of  the  debt. — Pothier  des  Obli- 
gations, Ed.  Fran.,  JVo.  556  d  594.  1  Domat  Civ.  Law,  b.  3,  tit.  1,  p.  377 
et  seq.  2  Vo.  ad  Pand.,  lib.  46,  tit.  1,  sec.  26.  Dig.,  lib.  20,  tit.  4,  /.  11- 
Ersk.  Inst.,  b.  3,  tit.  3,  sec.  74.     1  Story^s  Eq.  Jurisp.,  590. 

8.  What  was  the  rule  in  the  civil  law  as  to  further  advances  1 

The  rule  was  that  the  mortgagor  could  not  redeem  without  paying-, 
not  only  the  debt  for  which  the  mortgage  was  given,  but  all  other  debts 
due  to  the  mortgagee,  but  this  did  not  apply  to  the  case  of  a  second  credi- 
tor :  for,  as  against  creditors,  the  mortgage  is  only  a  security  for  the  debt 
itself  for  which  it  was  given,  and  the  consequences  of  it,  as  the  principal 
sum  and  interest,  and  the  cost  and  damages  laid  out  in  preserving  it. — 
Dig.,  lib.  13,  tit.  7,  /.  8.  Code,  lib.  8,  tit.  21,  I.  1.  1  Domat,  b.  '3,'tit.  1. 
Heinecc.  Elemen.,  4,  tit.  4,  sec.  35.  2  Fonbl.  Eq.,  b.  3,  ch.  \,  p.  272.  1 
Story's  Eq.  Jurisp.,  402.      2  Idem,  276. 

9.  What  is  the  general  rule  in  equity  as  to  the  lien  of  the  vendor  upon 
real  estate  sold  ? 

The  rule  is  that,  prima  facie,  an  equitable  mortgage  attaches  to  the 
land  sold,  in  favor  of  the  vendor,  and  that  without  any  special  agreement 
for  that  purpose,  and  it  remains  v/itli  the  purchaser  to  show  that  from  the 
circumstances  of  the  case  it  results  that  the  lien  was  not  intended  to  be 
reserved. — i  Kent\s  Com.,  152,  cites  Chapvian  v.  Tanner,  1  Vern.  Rep., 
267.  Walker  v.  Preswick,  1  Ves.,  622.  Austin  v.  Halsey,  6  Ves.,  483. 
J^aire  v.  Prowse,  6  Ves.,   759.     Hughes  v.  Kearney^  2  Scho.  6c  Lef,,  132. 
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Mackreth  v.  Symonds,  16  Ves.,  329.  Meigs  v.  Dimmoch,  6  Conn.  Rep.,  4;5S. 
Stafford  v.  Van,  Rensselaer,,  9  Cowen^s  Rep.,,  316. 

This  rule  has  been  exclusively  adopted  in  the  United  States.  — Cole 
V.  Scott,  2  Wash.  Rep.,  191.  Coo;  v.  Fe?iwick,  3  ^266,  183.  Garson  v. 
Green,  1  Johns.  Ch.  Rep.,  308.  /'wA  v.  Howland,  1  Paige,  20.  Warner 
V.  Van  Alstyne,  "i  Paige,  513.  Bailey  v.  Greenleaf,  7  Wheaton  Rep.,  4^6. 
Gil  man  v.  Brown,  1  .Mason's  Rep.  191.  Watson  v.  Welles,  5  Conn.  Rep., 
468.  Jackninnv.  Hnllock,  1  Hammond  Rep.,  318.  Tiernanv.  Beam,  2 
Ham.  Rep.,  383.  Erskine  v.  JfcCIure,  2  Yerge/-'*  JRep.,  8-i.  Wynne  v. 
jllison,  1  Dey.  £^5'.  Ca.,416. 

This  lien  of  the  vendor  on  the  land,  to  the  amount  of  the  purchase 
iTionej',  attaches  not  only  against  the  vendee  himself,  and  his  heirs,  and 
other  privies  in  the  estate,  but  also  against  all  subsequent  purchasers,  hav- 
ing notice  that  the  purchase  money  remains  unpaid. — 4  Kent's  Com., 
15 1.  2  Story's  Eq.  Juris.,  463.  Burgess  v.  Wheate,  1  W.  Black.  Rep  ,  16. 
Same  case,  Eden.  Rep.,  201.  Mackreth  v.  Symonds,  15  Fe^.,  329.  Robiri- 
son  V.  Tong,  3  P.  Will.,  401.  Pollexfen  v.  J/oore,  3  ^i:^^  i?e/).,  233. 
Evelyn  v.  Evelyn,  2  P.  JF?7/.,  664.  Mathewson  v.  Hardwirk,  2  P.  W^?//., 
664.  Billingshurst  v.  Walker,  2Bro.  Ch.  Rep.,  604.  Basseit  v.  Percival, 
2  P.  ff7//.,  6t)4.  T^f/ZAer  v.  Preswick,  2  Fes.,  622.  Trimmer  v.  ^./j/^ie, 
9  Fes.,  209.  Winged  v.  Lefebury,  2  Eq.  Jlhr.  Smith  v.  Hibbard,  2 
Dickens,  730,  D  miels  v.  Davidson,  16  Fes.,  24-9.  Doug':ty  v.  J5w//,  2 
P.  JF27/.,  320.  Ya^es  v.  Complon.  2  P.  fFz//.,  308.  Treelawney  v.  5oo;y^, 
2  ^^/c,  307.  Fletcher  v.  Ashbumer,  1  LVo.  C/^.  i2e/j.,  497.  i2o.se  v.  Cwr.- 
ninsham,  11  Fes.,  554.  Kirkman  v.  Miles,  13  Fes.,  338.  7_.2Vo?i  v.  S/aJe, 
7  Fes.,  264.  Tay/or  v.  S<  ^/er^,  2  Ves.  Jun.,  437.  £a?  par/e  Py/e,  18  Fe.., 
149.  Logan  v.  Weinkolt,  7  J5%A  i?e;).,  53.  Flig/it  v.  Boland,  4  /?W9s. 
Pe/j.,  298.  Wicherly  v.  Wicherhj,  2  £r/e?z.  iJep.,  177.  Gladslone  v.  PzV- 
/ey,  2  JVferiV.  Pep.,  403.  JVea/e  v.  PAe  Duke  of  Marlborough,  3  J/;///ie  '<§• 
Craig,  407.  Tyndall  v.  JFare,  Jaco6  Pep.,  221.  Oxenham  v.  Es'iaih,  3 
Young  S)'  Jerv.  264.  LuHow  v.  Grayall,  1 1  Prices  Rep.,  50.  Z/eeJs  v. 
./Wer.  /?zs.  Co.,  6  Wheaton,  505,  Bayley  v.  Greenleaf,  7  Wheaton,  46. 
Garson  v.  Green,  1  Johns.  Ch.  Rep.,  308,  Champion  v.  Brown,  6  Johns. 
Ch.  Rep,  402.  Coa^s  v,  Walker,2  Leigh  Rep.,  268,  Ttnnant  v.  Pa.//o«, 
6  Le?g-A  Pe/?.,  196,  Conard  v.  PAe  Atlantic  Ins.  Co.,  1  Peters,  443.  ?7. 
S^flites  V.  Morrison,  4  Peters'  .S.  C.  Pe/5.,  124.  McLean  v,  McLdand,  10 
Pc^e/V  S.  C,  Pe/7,,  625.  Burton  v.  SrazVA,  13  Pe/ers'  6'.  C.  Pep.,  404. 

This  doctrine  of  equitable  mortgage  is  said  not  to  exist  in  some  of 
the  states, — Kanfelt  v.  Bower,  7  Serg,  4*  Rawle  Rep.,  64.  Temple  v.  Burd, 
6   Conn.  Rep.,  464, 

According  to  the  general  current  of  authorities,  though  i\Tr.  Sugden 
has  doubted  it  (Sugden  on  Vendor  Sf  Purchaser,  ch.  5  p.  258.  /6?J,  w/. 
1,  p  284,  9M  ec/.),  this  doctrine  of  equitable  mortgage  holds,  with  re- 
spect to  the  vendee,  who  has  prematurely  paid  the  purchase  money. 
There  appears  to  be  quite  as  much  reason  to  support  the  rule,  that,  where 
money  has  been  paid  in  anticipation  of  a  conveyance,  it  shall  be  held  a 
lien  on  the  land  in  favor  of  the  intended  vendee,  as  that  where  the  con- 
veyance has  been  made  without  the  payment  of  the  money,  a  lien  shall 
attach  to  the  land,  in  favor  of  the  vendor,  for  the  purchase  money. — Bur- 
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gess  V,  Wheats,  1  W.  Black.  Rep.,  55.  Same  case,  1  Eden.  Rep.,  211. 
Mnckrrih  v.  Symondx,  15  Ves.,  34-5.  Oxenham  v.  Esdaile,  3  YoM«q'  4* 
Jer«.,  '26  t.  Ludlow  v.  Gmyall,  11  Price^s  Rep.,^S.  Cooteon  Mart.,  257. 
/«  /w«c/i  V.  7'//c  £«r/  0/  Wmchehea,  1  P.  fl"///.,  378.  Lord  Chan.  Cowper 
said  :  Articles  made  for  a  valuable  consideration,  and  money  paid,  will, 
in  equity,  bind  the  estate  and  prevail  against  judgment  creditors  mesne 
between  the  articles  and  the  conveyance. 

This  lien  of  the  vendor  also  exists  in  favor  of  the  third  persons  ;  as 
for  example,  if  the  vendor,  having  such  a  lien,  should  exhaust  the  person- 
al estate  of  the  deceased  purchaser,  legatees  shall  stand  in  his  place 
and  be  subrogated  to  his  rights  against  the  estate  in  the  hands  of  the  heir. 
—PoUexfen  v.  Moore,  3  ^tk.,  213.  Mackreth  v.  Spnonds,  15  Ves.,  338. 
Trimmer  v.  Bayne,  9  Ves.,  209.  Selby  v.  Selby,  4  Russ.  Rep.,  Sugden  on 
Vendojs,  ch.  VZ,  p.  b'id.     2  Storifs  Eg.  Juj-isp.,'i-'66.    J\''ote. 

10.  What  was  the  rule  of  the  civil  law  as  to  the  lien  of  the  vendor '{ 

By  that  law  the  vendor  had  a  privilege,  or  right  of  priority  of  pay- 
ment, in  the  nature  of  a  lien,  on  the  property,  for  the  price  for  which  it 
was  sold,  not  only  against  the  vendee  and  his  representatives,  but  against 
his  creditors,  and  also  against  subsequent  purchasers  from  him.  For  it 
was  a  rule  of  that  law,  that  although  the  sale  passed  the  title  and  domi- 
nion in  the  thing  sold,  yet  it  also  implied  the  condition,  that  the  vendee 
should  not  be  master  of  the  thing  sold,  unless  he  had  paid  the  price,  or 
had  otherwise  satisfied  the  vendor  in  respect  thereof,  or  a  personal  credit 
had  been  given  to  him,  without  satisfaction. — Dig--,  lib,  18,  tit.  1,  /.  19. 
Pothier  ad  Pand.,  lib.  41,  tit.  1,  Mo.  60. 

Things,  although  sold  by  the  vendor,  are  not  acquired  by  the  pur- 
chaser, unless  he  has  either  paid  or  otherwise  satisfied  the  seller  for  them  ; 
as  by  a  bondsman  or  a  pledge.  And,  although  this  is  so  ordained  by  the 
Twelve  Tables,  yet  the  same  rule  is  rightly  said  to,  arise  from  the  law  of 
nature.  But  if  the  vendor  hath  given  credit  to  a  purchaser,  we  must  affirm 
that  the  things  become  instantly  the  property  of  the  latter. — Inst.  Jus., 
lib.  1,  tit.  1,1.2. 

The  rule  was  equally  applied  to  the  sale  of  moveable  and  immove- 
able property,  and  equally  applied,  whether  there  had  been  a  delivery  to 
the  vendee  or  not.  If  there  was  no  such  delivery  of  possession,  then  the 
vendor  might  retain  the  property  as  a  pledge,  until  the  price  was  paid. 

If  tliere  was  such  a  delivery  of  possession,  then  the  vendor  might 
follow  the  property  into  the  hands  of  any  person,  to  whom  it  had  been 
subsequently  passed,  and  reclaim  it,  or  the  price. —  1  Domat,  lib.  3,  tit.  1, 
sec.  5.     2  Story's  Jurisp.,  467. 

In  Louisiana  the  vendor  has  a  privilege  on  any  moveable  property 
which  is  not  paid  for,  for  the  price  of  this  property,  over  the  other  creditors 
of  the  vendee,  whether  the  sale  was  made  upon  a  credit  or  without,  if 
the  property  still  remains  in  the  possession  of  the  purchaser.  And  though 
the  vendor  has  taken  a  note  or  bond,  or  other  acknowledgment  from  the 
buyer,  he  still  enjoys  the  privilege. — Lou.  Civil  Code,  art.  3194.  Thayer 
V.  Goodall,  4  Lou.  "Rep.,  222.     terry  v.   Terry   et   al.,  10  Lou.  Rep.,  585. 


OP  MORTGAGES.  183 

The  vendor  of  immoveables  or  slaves,  shall  have  a  privilege  on  the 
estate  or  slave  by  him  sold,  for  the  payment  of  the  price,  or  so  much  of 
it  as  is  due,  whether  it  was  sold  on  or  without  a  credit. — Lou.  Civil 
Code,  art.  3216. 

li.  In  what  cases  did  not  this  privilege  of  the  vendor  exist  in  the  civil 
lawl 

1.  Where  the  price  was  actually  paid.  2.  Where  anything  was 
taken  in  satisfaction  of  the  price,  although  payment  had  not  actually  been 
made.  3.  Where  a  personal  credit  was  given  to  the  vendee,  excluding 
any  portion  of  the  lien. — Dig.,  lib.  18,  tit.  1,  /.  19.  Inst.  Just.,  lib.  I^tit. 
1,  stc.  41.     2  Story^s  Eq.  Jurisp.,  468. 

12.  What  construction  has  been  put  upon  the  clause,  "  giving  personal 
credit  1" 

Pothier  has  deduced  the  conclusion  that,  in  the  civil  law,  the  ques- 
tion whether  personal  credit  was  given  to  the  vendee  or  not,  was  to  be 
judged  from  all  the  circumstances  of  the  case.  Whenever  it  is  doubtful 
whether  such  credit  was  given,  ornot,  there  it  is  not  to  be  presumed,  un- 
less made  certain  by  the  vendee. — 1  Polk.  adPand.,  lib.  41,  tit.  1,  JVo.  60. 
Vinn.  ad  Inst.,  lib.  2,  tit.  \,sec.  41.  An  agreement  for  the  postponement 
of  payment  to  a  future  day  would  be  such  personal  credit,  and  would  dis- 
charge the  lien. —  Vinn.  JJb.  Sup.  The  giving  of  a  pledge  or  security  for 
the  price,  was  deemed  equivalent  to  payment. — Dig.,  lib.  10,  tit.  1,  I.  53. 
Path,  ad  Pand.,  lib.  41,  tit.  1,  JVo.  60.  Inst.  Just.,  lib.  2,  tit.  1,  sec.  4h 
2  Slorifs  Eq.  Jurisp.,  468. 

13.  What  is  the  rule  in  the  English  law  as  to  what  will  amount  to  a 
waiver  of  the  lien  of  the  vendor  1 

The  taking  security  for  the  payment  of  the  purchase  money  is  not  in 
itself,  as  it  was  in  the  Roman  law,  a  positive  waiver  of  the  lien. — Mackreth 
V.  Symonds,  15  Ves.,  342.  JVairn  v.  Prowse,  6  Ves.,  759.  Garson  v. 
Green,  1  Johns.  Ch.  Rep.,  368.  Hughs  v.  Kearney,  1  Scho.  8c  Lef.,  135. 
Saunders  v.  Leslie,  2  Ball  Sr  Beatt.  Rep.,  514. 

In  several  cases  it  is  held,  that  taking  a  bond  from  the  vendee,  for 
the  purchase  money,  or  the  unpaid  part  of  it,  affected  the  vendor's  equity, 
as  being  evidence  that  it  was  waived. —  Winter  v.  Lord  Anson,  3  Russ. 
Rep.,  488.  Farrell  v.  Heelis,  Ambler  Rep.,  724.  Ex  parte  Loring,  2 
Rose,  Case  80. 

But  the  weight  of  authority  and  the  better  opinion  is,  that  taking  a 
note,  bond,  or  covenant,  from  the  vendee,  for  the  payment  of  the  money, 
is  not  of  itself  an  act  of  waiver  of  the  lien,  for  such  instruments  are  only 
the  ordinary  evidence  of  the  debt. —  Winter  v.  Lord  Anson,  3  Russ.  Rep., 
488.  Lagow  v.  Badollet,  1  Blackf.  Rep.,  416.  Eskridge  v.  McClure.  4 
Kent''s  Com.,  153.  Elliot  v.  Edwards,  3  Bos.  iSr  Pull.,  181.  Grant  v. 
Mills,  2  Ves.  <S"  Beames  Rev.,  306.    Cowell  v.  Simpson,  16  Ves,  Jun.,  275. 
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Hughs  V.  Kearnpxj,  1  Scho.  Sr  Lef.,  132.     Foster  v.  Blackstone,  1  Mylne  Sf 
Keen,  296.     Gilman  v.  Brown,  1  .Vrt.von,  212.     4-  JF/ier/<o/?,  290. 

Taking  a  note,  b'll,  or  bond,  with  distinct  security,  or  takin?  distinct 
security  bj'  itself,  eitiier  in  the  shape  of  real  or  personal  property,  from 
the  vendee,  or  taking  the  responsibility  of  a  third  person,  is  evidence  that 
the  vendor  did  not  repose  upon  the  lien,  but  upon  independent  security, 
and  it  discharges  the  lien.  Taking  a  deposit  of  stock  is  also  a  waiver 
of  the  lien. — jVairn  v.  Prowse,  6  Ves.,  7n2.  Lugoic  v.  BodoUet,  1  Elackf. 
Rep.,  4:16.  Saunders  v.  Leslie,  1  Ball  S,-  Beatt.  Rep.,  5H.  Gibnan  v. 
Broion,  1  Mason,  191 — 4  Wkeat.,  355.  Williams  v.  Roberts,  5  Hammond 
Rep.,  35.  Erskine  v.  McClure,  2  Yerger'x  Rep.,  Si.  Finch  v.  The  Earl 
of  Winchehea,  1  P.  IVilL,  277.  IVragg  v.  The  Comp/roller  Gen.,  2 
Dess'tu.  Rep.,  509.  White  v.  Casanove,  1  Har.  «S*  Johns.,  106.  Kenedy  v 
Woodfolk,  3  Hayw.  Rep.,  197.  Fish  v.  Howland,  1  Paig-g,  20.  4  Kent's 
Cora.,  153. 

Taking  a  bill  of  exchange,  drawn  on  and  accepted  by  a  third  person, 
has  been  held  not  to  destroy  the  lien. — Hughs  v.  Kearney,  1  Scho.  &,-  Lef., 
135.  Gibbons  v.  Baddall,  2  Eq.  Abr.,  682.  Grant  v.  Mills,  2  Fes.  4* 
Beames  Rep.,  306.  Copper  v.  Spotleswoode,  Tamlyn  Rep.,  21.  £2:  /lar/e 
Leake,  1  ^¥a(/.  /2ep.,  3-16.  £a?  parte  Loring^  2  jRoie  -fif/?-,  79.  Saunders 
v.  Leslie,  2  5o//  (!^-  Beatt.,  514.  Mackreth  v.  Symonds,  15  Fes.,  329. 
Blackburn  v.  Greyson,  1  -Cro.  CA.  Ca.,  420.  Sugden  on  Vendor  8f  Pur., 
ch.  12,  p.  544,  e/  sey. 

Notwithstanding  there  has  arisen  much  litigation  upon  the  point,  yet 
there  is  still  a  wide  space  of  open  and  debatable  ground  between  what 
will  and  what  will  not  extinguish  the  vendor's  lien.  And  indeed,  the 
whole  doctrine  respecting  the  etfect  of  taking  a  security  is  established  in 
England  upon  grounds  not  verj'  satisfactory,  under  any  circumstances. — 
Gilman  v.  Brown,  1  Mason\s  Rep.,  212.     2  Slory''s  Eq.  Jurisp  ,  474. 

It  has  been  decided  by  the  supreme  court  of  the  United  States,  after 
a  full  examination  of  the  question,  and  upon  grounds  that  will  probably 
command  general  assent,  that  the  vendor's  lien  cannot  be  retained  against 
a  creditor's,  holding  under  a  bona  fide  mortgage  or  conveyance  from  the 
vendee,  nor  against  a  subsequent  purchaser,  without  notice. — Bayley  v. 
Greenlenf,  7  Wheaton.,  46.  Conird  v.  Tfie  Atlantic  Insurance  Company,  1 
Peters'  S.  C.  Rep.,  38G.  Burton  v.  Smith,  13  Peters'  S.  C.  Rep.,  464. 
Waddinston  v.  Banks,  1  Brock.  Hep.,  97.  Barnet  v.  Macan  et  al.,  2  Brock. 
Rep.,  185.  Roberts  v.  Salisbury,  3  Gill.  Sr  Johns.  Rep.,  425.  Ga7in  v. 
Cheder,  5  Yerger's  Rep.,  205.  4  Kent''s  Com.,  153.  2  Story's  Eq. 
Jurisp.,  475. 

OF  THE  RIGHTS  OF  THE  MORTGAGEE. 

1.  What  is  the  rule  as  to  the  right  of  the  mortgagee  to  take  possession 
of  the  land  \ 

That  he  has  a  right  to  take  possession  by  ejectment  or  writ  of  entry 
though  he  cannot  make  the  mortgagor  account  for  the  past  or  by-srone 
rents. — .Mead  v.  Lord  Orrery,  3  Atk.,  244.  Higgins  v.  York  Buildings 
Co.,  2  Alk.  Rep..  107.     4  Kent's  Com.,  164. 
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A  mortgagee  may  entitle  himself  to  the  rents  due  at  the  time  of  notice, 
as  well  as  to  those  accruing-  afterwards,  from  a  tenant  holding  under  a 
lease  from  the  mortgagor,  subsequent  to  the  mortgage. — Pope  v.  Riggs,  9 
Barn.  £r  Cres.,  ^io.  Ex  parte  Wiho7i,  2  Ves.  Sr  Beames,  252.  2  Fonbl. 
Eq.,  b.  3,  c/i.  1,  sec.  3.  Raxestraw  v.  Brewer,  1  P.  Will.,  511.  2  Scory^s 
Eq.  Jurisp.,  285. 

2.  What  is  the  rule  as  to  the  rights  of  the  mortgagee  while  in  possession  % 

fie  may  take  the  rents  and  profits  of  the  lands.  He  may  grant  leases 
of  the  premises,  and  avoid  any  leases  which  have  been  made  by  the  mort' 
gagor  subsequent  to  the  mortgage. — 2  Fonbl.  Eq.,  b.  3,  ch.  1,  sec.  3-, 
Kenfs  Com.,  157.    2  Story\<i  Eq.  Jurisp.,  285. 

It  is  settled,  that  a  mortgage  in  fee  passes  to  the  mortgagee,  as  be- 
tween him  and  the  mortgagor,  all  the  estate  in  the  land  ;  and  where  there 
is  no  agreement  to  the  contrary  between  the  mortgagor  and  mortgagee, 
the  latter  is  entitled  to  enter  and  hold  the  land  until  redeemed,  and  may 
maintain  trespass  or  a  writ  of  entrj'-  against  any  person. — Blaneyv.  Bearce, 
2  Greenl.  Rep.,  132.  Hartshorn  v.  Hubbard,  2  JV'.  H.  Rep.,  453.  Brown 
V.  ('ram,  1  ^V.  H.  Rep.,  169.  Coleman  v.  Packard,  16  Mass.  Rep.,  39 
JfewhaU  v,   Wright,   3  Mass.  Rep.,  13S.     Eastbrook  v.  Moullon,  9  Mass, 

Rep.,  258.     Dexter  v.  Harris,  2  Mason,   531.     v.  Pettingill,  b  M.H 

Rep.,  5-i.     Southerin  et  al.  v.  Mendum,  5  JV.  H.  Rep.,  420. 

3.  What  is  the  rule  as  to  the  right  of  the  heirs  of  the  mortgagee  to  en- 
ter \ 

It  is  very  clear,  according  to  the  general  principles  relating  to  mort- 
gages, that  heirs,  as  ^uch,  have  such  an  interest  in  the  mortgage  as  will 
entitle  them  to  enter,  or  have  an  action  for  condition  broken.  For,  as  the 
debt  belongs  to  the  executor  or  administrator,  to  be  administered  accord- 
ing to  law  ;  so  does  the  mortgage,  which  is  only  a  security  for  debt.  And 
if  the  heir  was  to  count  upon  his  seisin,  with  setting  forth  the  conditional 
nature  of  the  estate,  the  mortgagor  might  show  it  in  defence,  and  bar  him 
of  his  action. — Smith  v.  Dyer,  16  Ma<s.  Rep.,  18. 

A  mortgage  is  a  mere  chose  in  action,  a  mere  evidence  of  debt.  A 
devise  of  a  man's  personal  estate  carries  with  it  all  his  mortgages.  The 
interest  of  the  mortgagee  cannot  be  sold  on  execution. — Jack  on  v.  Wil- 
lard,  4  Johns.  Rep.,  41.  Rickert  v.  Madeira,  1  Serg.  8c  Rawle  Rep.,  325. 
Blaachard  v.  Colburn  et  at.,  16  Mass.  Rep.,  346.     Darrow  v.  Kelley  et  al.y 

I  Dal.  Rep.,  142.  Semple  v.  Bird,  7  Serg.  Sr  Rawle  Rep.,  419.  Den  v. 
Spinning,  1  Halst.  Rep.,  471.  Morgan  v.  Davis,  2  Har.  Sr  McHen.  Rep.^ 
17.  Hatch  V.  White,  2  Gall.  Rep.,  155.  Pattison  v.  Hull,  9  Cowen  Rep.^ 
747.     Paine  v.  French,  Ohio  Condensed  Rep.,  320.     Runyan  v.  Mersereau^ 

II  Johns.  Rep.,  531-.  Schuylkill  Company  v.  Thornburn,  7  Serg.  8f 
Rawle,  419. 

A  mortgage  made  on  an  usurious  contract  is  void  only  against  the 
mcrtgngor  and  those  who  claim  under  him,  and  a  purchaser  of  the  equity 
of  redemption  cannot  avoid  the  mortgage  by  proof  of  usury. — Green  v. 
Kemp,  13  Mass.  Rep.,  515.     Bridge  v,  Hubbard,  15  Mass.  Rep.,  103. 
94, 
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Where  a  mortgage  is  given  to  secure  a  sum  of  money  to  be  paid  by 
instalment?,  and  some  are  due  and  some  are  not,  an  ejectment  will  lie  for 
the  mortgaged  premises,  though  part  of  the  money  is  not  due. — Smiih  v. 
Shuler,  12  Serg.  Sf  Rawle  Rep.,  240.  Simpson  v.  Ainmons^  1  Binn.  P.ep. 
175.     Jfewell  v.  Wright,  3  Mass.  Rep.,  138. 

4.  What  is  the  rule  as  to  the  mortgagee's  right  to  maintain  an  action  of 
waste  against  the  mortgagor,  before  the  forfeiture  of  the  mortgage  \ 

It  has  been  decided  that  he  cannot  maintain  the  action  before  forfeit- 
ure.— Patterson  v.  Clark,  15  Johjis.  Rep.,  205.  3  Blackstone^s  Com., 
225. 

5.  In  what  cases  is  the  mortgagee  in  possession,  accountable  for  profits  ? 

If  he  obtain  possession  before  the  forfeiture,  he  will  be  accountable 
for  the  actual  receipts  of  rents  and  profits,  and  nothing  more,  unless  they  be 
reduced  or  lost  by  his  wilful  default  or  gross  negligence.  By  taking  pos- 
session he  imposes  upon  himself  the  duty  of  a  provident  owner,  and  he  is 
bound  to  recover  what  such  owner  would,  with  reasonable  diligence,  have 
received. —  1  Vera.  Rep.,  44..  Robertson  v.  Campbell,  2  Call.  Rep.,  428. 
Williams  v.  Price,  1  Sim.  Sf  Stu.,  5S1.  3  Powell  on  Mortgages,  949. 
Hughs  V.  Williams,  12  Ves.,  493.  Rakestraw  v.  Brewer,'!  P.  Will.,  511. 
Balinger  v.  Worlesley,  1  Bibb.  Rep.,  195.  4  Kent's  Com.,  166.  2  Story^a 
Eq.  Jurisp.,  285. 

A  mortgagee  is  not  accountable  for  rent  due  from  his  tenant  who  ab- 
sconded, if  he  has  not  been  guilty  of  negligence. — Saunders  v.  Frost,  5 
Pick.  Rep.,  260.  Wolcott  v.  Sullivan,  1  Edw.  Rep.,  399.  Fenwick  v. 
Maceifs  Extrs.,  1  Dana's  Rep.,  286. 

A  mortgagee  in  possession  in  propria  persona  is  responsible  for  rea- 
sonable rent,  if  in  possession  by  tenant,  he  is  responsible  only  for  the 
rent  reserved,  unless  he  has  by  Iraud  or  neglect  reserved  less  than  he 
might  have  gotten. — Bainbri  Ige  v.  Owen,  2  J.  J.  Marsh.  Rep.,  465. 

A  mortoraoree  in  possession  of  slaves,  shall  account  for  their  hire,  be 
paid  for  raising  the  young  slaves,  recover  his  money  with  interest,  and 
surrender  the  slaves,  or  if  sold  or  not  to  be  had,  pay  their  present  value. — 
Wilkins  v.  Sears,  4  Monroe's  Rep.,  348.  Moore  v.  Aglett,  1  Hen.  Sr 
Munf.  Rep.,  29.  Kenedy  v.  Bay/or,  1  Wash.  Rep.,  162.  Seild  v.  Beebe, 
3  Bibb.,  18.  Overton  v.  Bigelow,  10  Yerger,  48.  Bailey  v.  Stewart,  1 
Bland,  22. 

6.  What  is  the  rule  as  to  allowing  the  mortgagee  in  possession,  for  his 
care  and  trouble  in  managing  the  estate  ? 

That  the  mortgagee  is  not  entitled  to  compensation  for  his  trouble  in 
managing  the  estate,  whether  the  parties  have  agreed  to  make  such  allow- 
ance or  not. — Breckinridge  v.  Brook,  2  ..^tk.  S{  .Marsh  Rep.,  239.  Bone- 
thon  V.  Hockmore,  1  Vern.  Rep.,  316.  French  v.  Baron,  2  Atk.  Rep.,  120. 
Godfrey   v.    Waison,  3  Atk.,    517.     Langstaf  v.   Fenwick,    10    Ves.,  405. 
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Davis  V.  Dendy,  3  Mad.  Ch,  Rep.,  95.     In  Massachusetts  a  commission  is 
allowed. — Gibson  v.  Crehore,  5  Pick.  Rep.,  146. 

A  mortgagee  in  possession  of  a  West  India  estate  is  not  allowed  to 
charge  the  mortgagor  with  commissions  on  the  amount  of  bills  paid,  on 
the  value  of  the  assignments,  or  on  the  costs  and  insurances  of  supplies 
shipped  for  the  use  of  the  estate,  but  stands  precisely  in  the  same  situa- 
tion as  a  mortgagee  in  possession,  in  England. — Leiik  Sf  Irvine,  1  Mylne 
Sf  Keen,  211. 

A  mortgagee  is  entitled  to  be  allowed,  in  an  account  against  the  mort- 
gagor, all  the  expenses  properly  incurred  for  the  mortgage  money. — Elli- 
son V.  Wright,  3  Russ.  Rep.,  458. 

Under  the  head  of  just  allowances,  it  has  long  been  the  course  to  al- 
low a  trustee  or  mortgagee  in  possession,  for  all  necessary  expenses  in- 
curred for  the  defence,  relfef,  protection  and  repairs  of  the  estate. — Hay- 
throp  V.  Hook,  1  Gill.  Sf  Johns.  Rep.,  273. 
www 

7.  What  is  the  rule  as  to  the  right  of  the  mortgagee  in  possession  to  be 
paid  for  permanent  improvements'? 

Lasting  improvements  in  building  have  been  allowed,  in  England, 
under  peculiar  circumstances. — Godfrey  v.  Watson,  3  ^tk.  Rep.,  517. 
Extom  V.  Geaves,  1  Vern.  Rep.,  138.  Talbott  v.  Braddill,  1  Vern.  Rep., 
183. 

And  they  have  been  sometimes  disallowed  in  this  country. — Russell 
V.  Blake,  2  Pick.  Rep.,  505.     Saunders  v.  Frost,  5  Pick.,  260. 

A  mortgagee  or  his  assignee  in  possession,  is  not  to  be  allowed  for 
his  improvements  in  clearing,  but  only  for  necessary  reparations,  &c., 
and  must  account  for  the  rents  and  profits  received  by  him,  except  such 
as  have  arisen  exchisively  from  his  own  improvements. — Moore  v.  Cable, 
1  Jokm.  Ch.  Rep.,  385. 

Upon  a  decree  to  redeem,  an  account  will  be  taken  of  the  rents  and 
profits  and  waste,  while  in  the  possession  of  the  mortgagee,  allowing  for 
repairs  or  lasting  improvements, — Rawling  v.  Stewart,  1  Bland.  Rep.,  2. 
Haythorp  v.  Hook,  1  Gill.  8f  Johns.  Rep  ,  273. 

A  mortgagee  in  possession  is  bound  to  keep  the  estate  in  repair,  and 
to  preserve  it. — Bainbridge  v.  Owen,  2  J.  J.  Marsh.  Rep.,  465.  Reed  v. 
Lansdale,  Hard.  Rep.,  7. 

The  expense  of  insurance  is  not  a  charge  upon  the  mortgaged  premi- 
ses.— Faure  v.  Winans,  Hopk.,  283. 

8.  What  is  the  rule  as  to  allowing  rests  1 

That  in  taking  accounts  of  a  mortgagee,  annual  rests  shall  be  made, 
and  the  rents  and  profits  of  the  premises,  as  often  as  they  exceed  the  in- 
terest accrued,  shall  be  applied  to  the  reduction  of  the  principal :  a  rest 
ought  to  be  made  at  the  date  of  the  receipt  by  the  mortgagee,  of  a  sum  ex- 
ceeding the  interest,  though  occurring  in  the  interval  between  the  annual 
rests. — Binnington  v.  Harwood,  'Fur.  <S"  Russ.,  4>n.  Wilson  v.  Metcalf,  1 
Russ.  Rep.,  530. 
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9.  What  is  the  rule  as  to  the  right  of  the  mortgagee  to  claim  the  benefit 
of  a  policy  of  insurance  underwritten  for  the  mortgagor,  on  the  mortgaged 
property,  in  case  of  loss  by  fire  \ 

The  rule  in  both  law  and  equity  is,  that  he  has  no  more  right  than 
any  other  creditor.  It  is  not  attached  nor  incident  to  his  mortgasre.  It 
is  strictly  a  personal  contract  for  the  benefit  of  the  mortgagor.  Columbia 
Inmrance  Co.  v.  Lawrence,  1  Peters^  S.  C.  Rep.,  507. 

Where  real  or  personal  estate,  upon  which  there  is  an  outstanding 
mortgage,  is  turned  into  money,  the  rights  of  the  mortgagee  continue  un- 
altered, and  the  court  will  direct  the  application  of  the  money  according  to 
the  rights  of  the  parties  as  they  existed  previous  to  the  alteration  of  the 
estate. — jJslor  v.  Miller,  2  Paige,  68. 

Where  a  mortgage  is  payable  by  instalments,  the  mortgagee  has  a 
right  to  sell  the  premises  discharged  of  the  lien  of  future  instalments,  and 
to  reclaim  the  whole  amount  of  his  mortgage  and  costs,  out  of  the  proceeds 
of  the  sale. — Cox  v.  Wheeler,  1  Paige,  248. 

Where  a  debt  is  secured  by  bond  and  mortgage,  the  mortgagee  has 
a  lien  upon  the  land  for  the  whole  amount  of  the  principal  and  interest  due 
according  to  the  condition  of  the  mortgage,  althougii  such  amount  exceeds 
the  penalty  of  the  bond. — Merret  v.  Lambert,  7  Paige,  S^^.  Mower  v. 
Kipp,  6  Paige,  8S.     Kellogg  v.  Wood,  4  Paige,  578. 

Where  a  mortgagee,  with  notice  of  several  successive  alienations  of 
parts  of  the  mortgaged  premises,  releases  that  part  which  is  primarily 
liable  in  equity  for  the  payment  of  the  mortgage  debt,  he  cannot  be  per- 
mitted to  charge  other  portions  of  the  premises  with  the  paynnent  of  the 
mortgage,  without  deducting  from  the  amount  due,  the  value  of  the  part 
thus  released. —  Guion  v.  Knapp,  6  Paige,  35.  Laughlin  v.  Fargnon,  6 
Dana,  120.  Vanduzer  v.  Frink,  15  Pick.  Rep.,  449.  Bunk  of  Ogdens- 
burg  V.  .Arnold,  5  Paige,  38.  Wahon  v.  Spencer,  20  Wendell^  260.  St. 
Andrew's  Church  v.  Tompkins,  7  Johns.  Ch.  Rep.,  14. 

Land  mortgaged  while  there  is  an  execution  against  the  mortgagor, 
in  the  sheriff's  hands,  is  still  subject  to  the  levy  ;  and  the  title  of  the 
purchaser  at  the  sheriff's  sale,  will  be  superior  to  the  mortgagee's  ;  but  if 
a  sale  of  part  of  the  land  satisfies  the  execution,  the  mortgage  will  be  ef 
fected  for  the  residue;  and  if  the  estate,  not  being  divisible,  is  sold  en 
tire  for  more  than  the  amount  of  the  execution,  the  mortgagee  may  have 
an  equitable  right  to  the  surplus.  But  when  a  sale  bond  is  taken  for  the 
surplus,  to  the  defendant  in  execution,  he  has  a  vendable  title  to  it,  and 
his  assignee  takes  it  subject  only  to  the  rights  of  the  parties  to  it,  not  to 
any  lateral  equity  of  a  stranger  ;  and  as  against  a  bona  fide  assignee  for  a 
valuable  consideration  without  notice,  the  mortgagee  has  no  available 
equity. — Rodney  v.  Bell  et  al.,  9  Dajia,  3. 

OF  THE  ASSIGNMENT  OF  MORTGAGES. 

1.  What  is  the  rule  as  to  the  assignability  of  mortgages  1 

That  they  are  assignable  as  other  evidences  of  debt. — Barns  v.  Lee, 
1  Bibb.  Rep.,  526. 
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2.  What  is  necessary  to  constitute  a  valid  assignment  ? 

It  need  not  be  in  writing,  to  satisfy  the  requifements  of  the  statute  of 
frauds,  or  of  the  common  law.  Debts  or  choses  in  action  may  be  assigned 
for  a  valuable  consideration,  by  parol. — Graft  v.  Webster,  4  RnwWs  Rep., 
24-2.  Schuylkill  Co.  v.  Thornbum,  7  Serg.  Sr  Rawle  Rep.,  419.  Simp- 
son V.  Amnions,  1  Binn.  Rep.,  175.  Wentz  v.  Dehaven,  1  Serg.  i^r  Rawle 
Rep.,  317.  McCall  v.  Lenox,  9  Serg.  Hr  Rawle  Rep.,  SOI.  Prescott  v. 
Hale,  17  Johns.  Rep.,  285.  Briggs  v.  Dorr,  19  Johns.  Rep.,  95.  South- 
erin  et  al.  v.  Mendum,  5  J^ew  Hamp.  Rep.,  420.  Cutter  v.  Haven,  8  /'ic^. 
iie;>.,  490.  Gr^/y  v.  Jenks,  3  Mason  Rep.,  520.  Harvey  v.  Willard,  5 
JVe«;  Hamp.  Rep.,  252. 

3.  What  is  the  rule  as  to  the  rights  of  the  assignee  1 

The  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities  which 
exist  between  the  mortgagor  and  mortgagee  at  the  time  of  the  assignment ; 
but  not  subject  to  the  latent  equities  of  third  persons,  unless  the  assignee 
have  notice  of  those  equities. — James  v.  Morey,  2  Cowen  Rep.,  247.  Uni- 
ted Stfita  V.  Sturges,  1  Paine's  Rep,  525. 

Where  the  owner  of  an  equity  of  redemption  pays  ofTa  mortgage  and 
takes  an  assignment  of  it,  he  will  not  be  allowed  to  keep  it  on  foot,  to 
the  prejudice  of  a  bo?idfide  purchaser  under  him. — Slarr  v.  Ellis,  5  Johns. 
Ch.  Rep.,  393.     James  v.  Johnson,  6  Johns.  Ch.  Rep.,  417. 

Where  a  mortgage  is  given  to  secure  a  note  payable  to  order,  an  as- 
signment of  the  note  will  carry  with  it  the  mortgage  also,  without  any  as- 
signment on  the  mortgage. — Green  v.  Hart,  3  Johns.  Ca.,  392.  Hach  v. 
White,  2  Gall.  Rep.,  155. 

Where  a  mortgage  is  conditioned  for  the  payment  of  several  notes, 
the  mortgagee  may  assign  the  whole  interest  in  the  mortgaged  premises 
to  an  assignee  of  part  of  the  notes,  leaving  no  security  on  the  land  for  a 
subsequent  assignee  of  the  other  notes. — Wright  v.  Parker,  2  Aik.  Rep., 
212. 

If  a  mortgagor  stands  by  and  hears  a  treaty  between  the  mortgagee 
and  a  third  person,  concerning  an  assignment  for  a  certain  sum  alleged  to 
be  due,  he  shall  not,  after  the  assignment,  contest  the  correctness  of  the 
sum  stated  to  be  due. — Ballinger  v.   Worley,  1  Bibb.  Rep.,  195. 

If  a  mortgagee  assign  his  mortgage,  and  the  mortgagor  comes  to  re- 
deem against  the  assignee,  all  moneys  really  paid  by  the  assignee,  either 
as  principal  or  interest,  shall  be  principal  to  the  assignee,  and  shall  bear 
interest  ;  it  is  otherwise  if  the  assignee  had  not  paid  the  money. — Smith 
v.  Pemberton,  1  Chan.  Cas.,  b7.     1  Vern.,  169. 

If  a  stranger  gets  an  assignment  of  a  mortgage  for  less  than  is  due, 
the  mortgagor  shall  not  redeem  without  paying  all  the  money  due  ;  but  if 
a  man  purchases  the  mortgaged  lands  without  notice  of  this  incumbrance, 
whether  he  has  not  equity  to  redeem  them  for  what  was  really  paid  by  the 
stranger,  qucere. — 1  Vern.  Rep.,  336. 
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OF  REGISTRY  AND  NOTICE. 


The  mortgagee's  right  depends  very  essentially  upon  the  registry  of 
his  mortgage,  and  upon  the  nriority  of  that  registry. — 4  Kent's  Com.,  1G8. 

1.  What  is  the  effect  of  the  registry  % 

Subsequent  mortgagees  and  purchasers  are  so  far  affected  by  the  con- 
structive notice  arising  from  the  registry  of  a  prior  mortgage,  that  they 
are  subject  to  all  the  equity  existing  between  the  prior  mortgagee  and 
the  mortgagor. — Frost  w  Beekman,  1  Johns.  Ch.  Rep.,  298.  Purkist  v. 
Alexander,  Ibid,  394. 

The  registry  is  only  notice  to  the  extent  of  the  sum  specified  in  the 
registry. — Beekman  v.  Frost,  18  Johns.  Rep.,  544.  Frost  v.  Beekman,  1 
Johns.  Chun.  Rep.,  299. 

And  so  if  the  clerk,  through  mistake,  inserted  $300  instead  of 
$3,000.— WeOT. 

A  bond  of  defeasance  to  a  mortgage,  given  by  the  mortgagee  to  the 
mortgagor,  need  not  be  registered. — Clute  v.  Robinson,  2  Johns.  Ca.,  595. 

I'he  statute  does  not  render  registry  indispensable.  The  omission 
of  the  registry  only  exposes  the  mortgagee  to  the  hazard  of  the  loss  of  his 
lien,  in  case  of  a  subsequent  bona  fide  purchaser,  or  the  hazard  of  post- 
ponement of  his  lien  to  a  subsequent  registered  mortgage. — Berry  v.  Tlie 
JIutunt  la.  Co.,  2  Johns.  Ch.  Rep.,  603. 

All  deeds  of  trust  and  mortgages,  not  proved,  acknowledged  and  re- 
corded, according  to  law,  are  void  as  to  creditors  and  subsequent  purchas- 
ers for  a  valuable  consideration,  without  notice  thereof. — Moor  v.  The 
./Auditor,  3  Hen.  Sr  Munf.,  232.  Jennings  v.  Ait.  Gen  ,  4  Hen.  Sf  Munf. 
Rep.,  424.     Rooies  v.  HoUiday,  6  jMunf.  Rep.,  251. 

2.  What  is  necessary  to  constitute  a  bona  fide  purchaser  for  a  valuable 
consideration,  within  the  meaning  of  the  registry  act  \ 

He  must,  before  he  had  notice  of  the  prior  equity  of  the  holder  of  an 
unrecorded  mortgage,  have  advanced  a  new  consideration  for  the  estate 
conveyed,  or  have  relinquished  some  security  for  a  pre-existing  debt  due 
him.  The  mere  receiving  of  a  conveyance  in  payment  of  a  pre-existing 
debt  is  not  sufficient. — Dickerson  v.  Tillinghast,^  Paige  Rep.,  215.  GoU' 
verneur  v.  Lynch,  2  Paige  Rep.,  300. 

If  part  of  the  purchase  money  remains  unpaid  at  the  time  the  mort- 
gage is  recorded,  such  mortgagee  will  have  an  equitable  lien  on  the  land 
to  the  extent  of  the  unpaid  purchase  money. — Gouvernour  v.  Lynch,  2 
Paige  Rep.,  .300. 

A  mortgage  recorded  in  one  county  for  land  in  another,  is  not  valid 
asainst  a  bond  fide  purchaser  without  notice  of  the  mortgage. — Finley  v. 
Lynch,  2  Bibb.  Rep.,  566. 

The  act  of  assembly  declaring  that  mortgages  shall  be  void,  &c., 
unless  recorded   within  a  prescribed  time,  applies  to    those   mortgages 
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only,  in  which  the  legal  title  passes  to  the  mortgagee. — Bank  of  Kent  v. 
Vance,  -t  Lut.  Rep.,  Ib9. 

The  law  does  not  require  the  mortgage  of  equitable  title  to  be  re- 
corded.— Halstead  v.  Bank  of  Kentucky,  4  J.  J.  Marsh.,  558. 

The  recording  of  a  mortgage  of  an  equitable  title  to  land,  will  not 
operate  as  constructive  notice  to  a  subsequent  purchaser  of  the  land  from 
the  holder  of  the  legal  title. — Halstead  v.  Bank  of  Kentucky,  4  J.  J.  Marsh. 
Rep.,  558. 

The  statute  requiring  the  registry  of  mortgages,  extends  to  leases 
assigned  by  way  of  mortgage. — Johnson  v,  Stagg,  2  Johns.  Rep.,  510. 
Berry  v.  T/ie  Mutual  In.  Co.,  2  Jo/ins.  Ch.  Rep.,  603. 

The  registry  of  a  mere  equitable  mortgage,  is  notice  to  the  subse- 
quent purchaser  of  the  legal  estate,  so  as  to  entitle  such  morto^ao'e  to  a 
preference. — Parkist  v.  Alexander,  1  Johns.  Ch.  Rep.,  394. 

If  there  is  a  registry  of  a  mortgage,  it  is  notice  to  all  subsequent  pur- 
chasers and  mortgagees;  and  there  must  be  proof  of  intentional  fraud,  to 
postpone  or  bar  the  mortgagee. — Brinkerhoffv.  Lansing,  4  Johns.  Ch.  Rep., 
70.  Smith  v.  Osborne,  1  HilPs  Ch.  Rep.,  342.  Lupton  v.  Cornell,  4  Johns. 
Ch.  Rep.,  2b2.  Hawley  v.  Bennett,  5  Paige  Rep.,  10k  Bond  v.  J\'ewburn 
€t  al.,  1  Brock.  Rep.,  316.     Lance  v.  Mason,  1  Leigh.  Rep.,  520. 

3.  if  a  deed,  absolute  on  its  face,  be  intended  for  a  mortgao^e,  how  must 
it  be  recorded  1 

It  must  be  recorded  as  a  mortgage,  in  order  to  be  effectual  acrainst 
bona  fide  purchasers  or  mortgagees.  If  no  wriUen  defeasance  was  exe- 
cuted, the  holder  of  the  mortgage  may  comply  with  the  requirement  of 
the  statute  at  any  time  afterwards,  by  executing  a  defeasance  accordincr 
to  the  terms  agreed  on  between  the  parties,  and  then  recording  both  in- 
struments together  as  a  mortgage. —  White  v.  Moore,  1  Paige  Rep.,  551. 
James  v.  Morcy,  2  Cowen  Rep.,  264-  Whittick  v.  Kane,  1  Paige  Rep.. 
202. 

The  recording  of  an  assignment  of  a  mortgage  is  not  necessary. — 
James  v.  Morey,  2  Cowen  Rep.,  246. 

It  is  therefore  no  notice  to  the  mortgagor,  so  as  to  render  payments 
by  him  to  the  mortgagee  in  his  own  name,  wrong ;  nor  is  it  notice  to  a 
subsequent  assignee  of  the  mortgagee,  nor  to  a  subsequent  purchaser  or 
mortgagee  of  the  premises. — Ibid. 

A  mortgage  omitted  to  be  recorded  in  due  season  from  no  fraudulent 
design,  will  be  decreed  to  be  recorded,  saving  the  rights  of  subsequent 
purchasers  without  notice  of  its  existence. — Sprig  v.  Lyles,  2  Gill  Sc 
Johns.  Rep.,  446. 

4.  What  is  the  rule  as  to  what  circumstances  will  amount  to  a  sufficient 
notice  to  preserve  the  validity  of  a  mortgage  against  subsequent  pur- 
chasers, though  not  recorded  ? 

No  general  rule  can  be  laid  down  to  govern  cases  of  constructive 
notice;  each  must  be  controlled  by  its  own  circumstances. — Dyre\.  Dol- 
phin, 2  Ball.  Sr  Beatt.  Rep.,  301.     Hine  v.  Dodd,  2  Atk.  Rep.,  275. 
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There  is  no  case  which  goes  the  length  of  saying,  that  a  failure  of 
the  utmost  circumspection  shall  have  the  same  effect  of  postponinjj  a 
party,  as  if  he  was  guilty  of  fraud,  a  wilful  neoflect,  or  he  had  positive 
notice. — Plumb  v.  Fluitt^  2  Jlnst.  Rep.,  433.  Dey  v.  Dunham,  2  Johns. 
Cli.  Rep.,  190.  Cor  J  will  v.  Maskill,  2  Eden.  Rep.,  344..  t'arker  v.  Brooks, 
9  Ves.,  583.  Bovey  v.  Smith,  2  Fern.  Rep.,  144'.  Walker  v.  Smallwood, 
.Ambler  Rep.,  676.  2  Fonbl.  Eg.,  B.  2,  cA.  6,  sec.  3.  Sugdenon  Vendors^ 
ch.  17,  sec.  1.  JVewland  on  Contracts,  ch.  36,  p.  504,  c<  se^.  Cuyler  v. 
Brandt,  2  Caines'  Can.  in  Err.,  326. 

To  constitute  constructive  notice,  it  is  not  indispensable  that  it  should 
be  brought  home  to  the  party  himself.  It  is  sufficient  if  it  is  brought 
home  to  the  agent,  attorney,  or  counsel  of  the  party.  But  in  these  cases, 
notice  to  bind  the  principal,  should  be  notice  in  the  same  transaclion  or 
negotiation  ;  for  if  the  agent,  or  attorney,  or  counsel,  was  employed  in  the 
same  thing  by  another  person,  or  in  another  business  or  affair,  and  at 
another  time,  of  which  he  may  have  forgotten  the  facts,  it  would  be  unjust 
to  charge  his  principal  on  account  of  such  defect  of  memory. —  Fitzgerald 
V.  Falconberg,  Fitzgibbon  Rep.,  211.  Warwick  v.  Warwick,  3  jJtk.  Rep.., 
294.  Worlesby  v.  The  Earl  of  Scarborough,  3  .^tk.  Rep.,  392.  Sowther  v. 
Carlton,  2  Jltk.  Rep.,  242.     Uargrraves  v.  Rothwefl,  2  Keen  Rep.,  154. 

Where  a  tenant  is  in  possession  of  the  premises,  a  purchaser  has  im- 
plied notice  of  the  nature  of  his  title. — Han'ury  v.  Litchfield,  2  ,Mylne  Sc 
Keen  Rep.,  629.  Taylor  v.  Stilbert,  2  Ves.  Jun.,  440.  Daniels  v.  Davison, 
16  Ves.,  249.  .^llen  v.  Jinthony,  1  Merii.  Rep.,  262.  Hamilton  v.  Royal, 
2  Scho.  Sj-  Lef.,  327.  Martins  v.  Joliffe,  Ambler  Rep.,  311.  Flagg  v.  Mann, 
2  Sumner  Rep.,  486. 

Constructive  notice  is,  in  its  nature,  no  more  than  evidence  of  notice, 
the  presumption  of  which  is  so  violent  that  the  court  will  not  even  allow 
of  its  being  controverted.  — P/wwA  v.  Fluitt,  2  Anst.  Rep.,  43S.  Sugden 
on  Vendors,  ch.  16,  17.  jVewland  on  Contracts,  ch.  36,  p.  504.  4  Kent^s 
Com.,  179.      1  Story's  Eg.  Juris  p.,  384  et  seg. 

It  is  a  settled  rule,  that  if  a  subsequent  purchaser  or  mortgagee, 
whose  deed  is  registered,  had  notice  at  the  time  of  making  his  contract, 
of  the  prior  unregistered  deed,  he  shall  not  avail  himself  of  the  priority 
of  his  registry,  to  defeat  it:  and  the  prior  unregistered  deed  is  the  same 
to  him  as  if  it  had  been  registered.  If  the  second  purchaser  has  in  fact 
notice,  the  intent  of  the  registry  is  answered  ;  and  to  permit  him  to  hold 
against  the  first  purchaser,  would  be  to  convert  the  statute  into  an  engine 
of  fraud.  And  by  analogy  to  the  registry  acts,  it  is  settled  in  l^nglaud, 
that  a  purchaser  is  bound  by  notice  of  a  judgment,  though  it  be  not 
docketed. — Turnstall  v.  Tiaffes,  3  Sim.  Rep.,  286.  Le.Keve  v.  LrjS'evc,  3 
Jltk.  Rep.,  646.  1  Ves.,  64.  Ambl.,  436.  Davis  v.  The  Earl  of  Dart- 
mouth, 16    Ves.,  419. 

The  statute  law  of  New  York  postpones  an  unregistered  deed  or 
mortgage,  only  as  against  a  subsequent  purchaser  or  mortgagee,  in  good 
faith  and  for  a  valuable  consideration.  The  statute  law  of  many  of  the 
other  states  is  not  so  latitudinary  in  terms  ;  and  deeds  not  recorded  are 
declared  void  as  to  creditors  and  subsequent  purchasers  j   and  in  some 
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cases  they  have  been  declared  to  convey  no  title,  or  to  be  void  as  against 
all  other  persons  but  the  grantor  and  his  heirs. 

The  doctrine  of  notice,  and  its  operation  in  favor  of  unregistered 
deed  or  mortgage,  equally  applies,  however,  throughout  the  United  States; 
and  it  everywhere  turns  upon  the  question  of  fraud,  and  on  the  evidence 
requisite  to  infer  it. — 4  Kent  s  Com.,  171.  New  York  Rev.  Statutes,  vol. 
1,  p.  756.  Farnsworth  v.  Chitds,  4  Mass.  Rep.,  637.  McMechan  v.  Grif- 
Jing,  3  Pick.  Rep.,  149.  Hewes  v.  Witwell,  8  Greenleof  Rep.,  94.  Chiles 
v.  Conley,  2  Dana's  Rep.,  23.  Pike  v.  Armestead,  1  Batt.  6f  Deve.  Eq. 
Ca.,  110.  Brackett  V.  Wail,  Q  Vermo7it  Rep.,  4<11.  Taylor  v.  McDonald, 
2  Bibb.  Rep.,  420.  J^ewman  v.  Chapman,  2  Rand.  Rep.,  93.  Gurrent  v. 
..Anderson,  4  Rani.  Rep.,  208.  Jackson  v.  Sharp,  9  Johns.  Rep.,  164. 
Jackson  v.  Burgott,  10  Johns.  Rep.,  457.  Roads  v.  Symmes,  1  Ham.  Rep., 
281.  Muse  V.  Letterman,  13  Serg.  lV  Rawle  Rep.,  167.  Hudson  v.  IFar- 
Ker,  2  ^ar.  <S*  GzYZ  /2e/?.,  415.  Story,  J.,  5  Maso?i,  159.  Bond  v.  J^ew- 
burn,  1  Brock.  Rep..,  317.  Lr/ne  v.  Mason,  5  Leigli's  Rep.,  520.  Parker 
v.  Walden,  18  Jl/art.  Low.  i?ej7.,  713.  Miles  v.  Oc?e;i  e/  a/.,  20  c/l/arif.  Xom. 
7?w.,  214.  Planters'  Bank  of  Georgia  v.  Allard,  2  /izt/,  135.  Walden  w. 
Grant,  20  Jiz'c?,  565.     Patin  v.  ;^er  Creditors,  9  Low.  i2e/?.,  71. 

In  the  case  of  Righton  v.  Righto7i,  1  S.  C.  Const.  Rep.,  130,  it  was 
said  to  be  doubtful  whether  a  purchaser  with  notice  was  bound  by  a  deed 
not  recorded  ;  but  other  cases  in  that  state  put  this  point  out  of  doubt,  and 
hold  him  bound. — Forest  v.  Warrington,  2  Dess.  Rep.,  254.  Ta<V  v. 
Crawford,  1  McCord,  265.     Givens  v.  Branford,  2  /ii(f,  152. 

Suspicion  of  notice  is  not  sufficient.  The  inference  of  a  fraudulent 
intent,  affecting  the  conscience,  must  be  founded  on  clear  and  strong  cir- 
cumstances, in  the  absence  of  actual  notice.  The  inference  must  be  ne- 
cessary and  unquestionable. — Hine  v.  Dodd,  2  Atk.,  Tib.  Joland  v.  Stain- 
bridge,  3  Ffc.s.,  478.     Jackson  v.  Elston,  12  Johns.  Rep.,  452. 

Though  the  cases  use  very  strong  language  in  favor  of  explicit,  cer- 
tain rotice,  yet  it  is  to  be  understood  as  the  true  construction  of  the  rule 
on  the  subject,  that  implied  or  presumptive  notice  may  be  equivalent  to 
actual  notice. — Gi'imstone  v.  Carter,  3  Paige  Rep.,  421.  The  notice 
must  also  have  been  received,  or  chargeable,  when  the  mortgage  was  ex- 
ecuted ;  for  if  a  right  had  vested  when  the  notice  of  the  prior  unregistered 
incumbrance  was  received,  the  mortgagee  had  then  a  right  to  try  his  speed 
in  attaining  a  priority  of  registry. — Cushi?ig  v.  Hurd,  4  Pick.  Rep.,  457- 
Jackson  v.  Burgott,  10  Johrts.  Rep.,  457. 

A  lis  pendens  to  foreclose  a  mortgage  not  registered,  is  not  sufficient 
to  afiect  a  subsequent  purchaser  for  a  valuable  consideration,  who  has  no 
actual  notice. — J\''ewman  v.  Chapman,  2  Rand.,  93.     4  Kent's  Com.,  173. 

It  is  now  a  settled  rule,  that  a  purchaser,  with  knowledge  of  an  exist- 
ing mortgage,  cannot  avail  himself  of  the  want  of  registry. — Martinez  v. 
Layton  Sc  Co.,  16  Mart.  Lou.  Rep.,  368.  DeFlechier'^s  Syndics  v.  Dugruys, 
17  Mart.  Lou.  Rep.,  423.  Planters''  Bank  of  Georgia  v.  jlllard,  20  Mart. 
Lou.  Rep.,  136. 

Recording  a  mortgage  in  the  name  of  an  assignee,  is  not  proof  against 
third  persons  of  the  assignment. — Walden  v.  Grant  et  al,,  20  Mart.  Lou. 
Rep.,  555.  25 
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5.  What  effect  will  a  docketed  judgment  have  upon  an  unregistered 
mortgage  1 

It  will  not  divest  it.  A  mortgage  unregistered  is  still  a  mortgage 
against  the  estate,  except  against  subsequent  lionu  fide  purchasers  and 
mortgagees,  whose  conveyances  are  recorded.  A  mortgage,  therefore, 
has  preference  over  a  subsequent  docketed  judgment.  But  if  the  purcha- 
ser, at  the  sale  on  execution  under  the  judgment,  has  his  deed  first  record- 
ed, he  will  then  gain  a  preference  by  means  of  the  record,  over  the  mort- 
gage, and  the  question  of  right  turns  upon  the  fact  of  priority  in  cases  free 
from  fraud. — 4-  Rentes  Com.,  173.  Jackson  v.  Dubois,  4  Johns.  Rep.,  216. 
Jackson  v.  Terry,  13  Ibid,  471.  Jackson  v.  Town,  4  Cowen''s  Rep.,  605. 
Jlsh  V.  ^ish,  1  Baifs  Rep.,  304.  ^sh  v.  Livingston,  2  Ibid,  80.  Penman 
v.  Hart,  Ibid,  251.  Hamilton  v.  Levey,  1  J\IcCord^s  Chancery  Rep.,  114. 
Schmidt  v.  Hoyi,  1  Edw.  Rep.,  652. 

In  Pennsylvania  and  North  Carolina,  the  rule  is  different,  and  the 
docketed  judgment  is  preferred  to  a  prior  unregistered  mortgage,  and  is 
not  affected  by  notice. — Semple  v.  Burd,  7  Serg.  Sf  Rawle,  286.  Fried- 
ley  v.  Hamilton,  17  Serg.  4*  Rawle,  70.  Davidso?i  v.  Cowan,  1  Dev.  Eq. 
Ca.,  470. 

Mere  silence  on  the  part  of  a  prior  incumbrancer,  who  witnesses  a 
subsequent  conveyance  or  mortgage,  knowing  its  contents,  is  not  sufficient 
to  affect  his  right.  Actual  fraud  must  be  charged  and  proved  ;  such  as 
false  representation,  or  denial  upon  inquiry.  And  the  burthen  of  proof  of 
fraud  lies  on  the  subseqnent  purchaser. — Brinckerhoffv.  Lansing,  4  Johns. 
Ch.  Rep.,  65. 

A  second  mortgagee  who  neglects  to  have  his  mortgage  registered, 
will  not  be  relieved  against  a  prior  unregistered  mortgage,  unless  he 
shows,  from  the  non-delivery  of  possession,  or  from  other  circumstances, 
that  imposition  has  been  or  might  have  been  practised  upon  him,  which 
he  could  not  have  detected  or  guarded  against  by  ordinary  diligence.— 
Berry  V.  The  Mutual  Ins.  Co.,  2  Johns.  Ch.  Rep.,  609.  Hudson  v.  War- 
ner, 2  Har.  S,-  Gill  Rep.,  415.  Ilamptofi  v.  Levey,  1  McCord''s  Chancery 
Rep.,  107. 

If  a  mortgagee,  for  the  purpose  of  keeping  up  the  mortgagor's  credit, 
suffers  his  deed  to  remain  unregistered,  it  seems  not  to  be  fraudulent  per 
se;  but  its  character  depends  upon  the  intent.  It  is  not  fraudulent  as  to 
one  who  knows  the  whole  transaction. — Pike  v.  Armestead,  1  Dev.  Eq. 
Cos.,  100. 

6.  What  is  the  distinction  between  the  English  and  American  doctrine 
of  constructive  notice  1 

In  the  United  States,  the  registry  of  the  deed  according  to  the  act,  is 
constructive  notice  of  it,  conclusive  upon  subsequent  purchasers  and  mort- 
gagees.— 4  Rents  Com.,  173.  Johnson  v.  Stagg,  2  Johns.  Rep.,  b\0. 
Frost  V,  Beekman,  1  Johns.  Ch.  Rep.,  289.  18  Johns.  Rep.,  544.  Peters 
V.  Goodrich,  3  Conn.  Rep.,  146.  Hughs  v.  Edioards,  9  Wheaton,  489. 
Thayer  v.  Cramer,  1  McCord^s  Ch.  Rep.,  395.  Evans  v.  Jones,  1  Yeates 
Rep.y  174.     Shaw  v.  Poor,  6  Pick.,  86.     Lassalle  v.  Burnett,  1  Black/. 
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Rep.,  150.  Plume  v.  Bone,  1  Green's  Rep.,  63.  JSTapier  v.  Elam,  6  Yer- 
ger^s  Rep,,  108.  Heister  v.  Fortncr,  2  ^m/i.  i?ep.,  40.  Hodgson  v.  Butts, 
3  Crunch,  140.  James  v.  Morey,  2  Cowen's  Rep.,  246.  Kerns  v.  Scoope, 
2  Watts''  Rep.,  75.  Accinelli  v.  Syndic  of  Manard,  14  Mart.  Lou.  Rep., 
222.  Miller  v.  Mercier,  15  Jl/(<?-^  Z-om.  i?e;?.,  229.  Martinez  v.  Luyton  Sc 
Co.,  16  Jfa7t.  Z/OM.  ite/?.,  368.  Martel  v.  Turcand^s  Success.,  18  J/arA  Lo^^. 
/?ep.,  lis.  Parker  v.  Walden,  18  J/art.  Lou.  Rep.,  713.  Waldenv.  Grant 
et  al.,  20  Mart.  Lou.  Rep.,  565. 

The  registry  of  a  mortgage  deed  is  considered  in  law  as  notice  to  ail 
the  world,  and  dispenses  with  the  necessity  of  personal  notice  to  purchas- 
ers. A  deed  cannot  with  any  propriety  be  said  to  be  concealed,  which 
is  placed  upon  the  public  record,  as  required  by  law;  nor  can  a  previous 
conveyance  and  delivery  of  the  title  deeds  to  a  purchaser  be  justly  de- 
nominated collusion,  because  a  subsequent  incumbrance  is  taken  on  the 
same  property.  Common  prudence  would  have  directed  the  purchaser 
to  search  the  records  of  the  county,  before  paying  the  purchase  money. 
Had  this  been  done,  the  deed  would  have  been  found  upon  the  record  — 
Dick  V.  Balch,  8  Peters'  S.  C.  Rep.,  30. 

But  in  England,  the  doctrine  is  settled,  that  the  mere  registration  of  a 
conveyance  shall  not  be  deemed  constructive  notice  to  subsequent  pur- 
chasers; but  actual  notice  must  be  brought  home  to  the  party,  amounting 
to  fraud. —  Underwood  v.  Courton,  2  Scho.  Sj  Lef.,  65.  Latouche  v.  Dufi- 
ance,  1  Scho.  Sf  Lef.,  137.  Wyatt  v.  Barvjell,  19  Ves.,  435.  Joland  v. 
Stanibridge,  3  Ves.,  477.  Morecock  v.  Dickens,  Ambler  Rep.,  480.  Hine 
V.  Dodd,  2  Atk.,  215.  Cator  v.  Cooley,  1  Cox.  Rep.,  510.  Parker  v 
Brock,  9  Ves.,  583.  Cordwill  v.  Mackrill,  2  Eden.  Rep.,  344.  Walker  v. 
Smallwood,  Ambler  Rep.,  676.  Jfexoland  on  Contracts,  ch.  36.  Sugden 
on  Venders  <§•  Purch.,  ch.  16  et  17.  Pentland  v.  Stokes,  2  Ball  Sf  Beatt.^ 
75.  Wiseman  v.  Westland,  1  Young  Sf  Jervis  Rep.,  111.  1  Story''s  Eq. 
Jurisp.,  390.     4  Kenfs  Com.,  174. 

And  this  doctrine  of  constructive  notice  by  registration,  to  all  subse- 
quent purchasers,  is  not,  even  in  the  United  States,  extended  to  all  deeds 
and  conveyances  which  may  be  registered,  but  to  such  only  as  are  author- 
ized and  required  by  lav/  to  be  registered,  and  are  duly  registered  in  com- 
pliance with  law. — Frost  v.  Beekman,  1  Johns.  Ch.  Rep.,  300.  Heister  v. 
Partner,  2  Binn.  Rep.,  40.  Aster  v.  Welles,  4  Wheaton,  466.  Grinstone 
V.  Carter,  3  Paige  Rep.,  421.  Pike  v.  Armstead,  1  Bad.  £f  Dev.  Eq.  Ca., 
110.  Hampton  v.  Levy,  1  McCord's  Ch.  Rep.,  107.  Finley  v.  Lynch,  2 
Bibb.,  566.  Bank  of  Kentucky  v.  Vance,  4  Litt.  Rep.,  169.  Halstead  v. 
7'Ae  i^a^iA;  of  Kentucky,  4  J.  J.  Marsh.  Rep.,  5.58.  Sprigg  v.  Ly/e^,  2  G/// 
<$-  Johns.,  446.  James  v.  Morey,  2  Cowen  Rep.,  246.  Underwood  v.  Cwr- 
/(;it?e,  2  ScAo.  4*  Le/.,  68.  1  Story's  Eq.  Jurisp.,  393.  JBo;^cZ  v.  Mewburn. 
1  Brock.  Rep.,  316.  iane  v.  Mason,  5  Leigh.  Rep.,  520.  Walden  v 
GruTi^  CiJ  a/.,  20  JlfariT.  Low.  iJep.,  565. 
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OF  THE  POWER  TO  SELL. 

1.  What  is  the  nature  of  a  power  to  sell  1 

It  is  a  power  appendant  or  annexed  to  the  estate,  and  coupled  with 
an  interest,  and  is  irrevocable,  and  is  deemed  part  of  the  mortgage  or  se- 
curity, and  vests  in  any  person  who  by  assignment  or  otherwise  becomes 
entitled  to  the  money  secured  to  be  paid. — 4  Kent's  Com.,  liT.  Bergen 
V.  Bennet,  1  Caines'  Cases  in  Err.,  1.  Wilson  v.  Troup,  2  Cowen''s  Rep., 
195. 

But  the  power  is  not  devisable,  and  an  assignment  by  the  mortgagee 
of  a  part  of  his  interest  in  the  mortgage  debt  and  estate,  will  not  carry 
with  it  a  corresponding  portion  of  the  power. — 4  Kenfs  Com.,  l^T.  Wil- 
son V.  Troiip,  2  Cowen^s  Rep.,  195. 

A  power  given  to  the  mortgagee  to  sell,  on  default,  may  be  given  by 
any  person  otherwise  competent  to  mortgage,  of  the  age  of  twenty-one 
years ;  and  the  power,  before  any  proceedings  are  had  under  it,  must  be 
duly  registered  and  recorded. — 4  Kent's  Com.,  148. 

2.  What  is  the  rule  as  to  the  manner  of  executing  a  power  to  sell  % 

That  the  specific  directions  usually  contained  in  the  mortgage,  and 
particularly  when  they  are  the  subject  of  a  statute  provision,  will  preclude 
all  departure  from  the  directions,  and  consequently  a  power  to  sell  would 
not  include  a  power  to  lease. — 4  Kenfs  Com.,  148.  Shelden  v.  Dormer, 
2  Vern.  Rep.,  310.  Trafford  v.  Ashton,  1  P.  Will.,  415.  Mien  v.  Back- 
house, 2  Ves.  Sf  Beames,  65.  Isherwood  v.  Oldknow,  3  Maule  df  Selio., 
382.     Sugden  on  Powers,  447. 

A  power  to  mortgage  includes  in  it  a  power  to  execute  a  mortgage 
with  power  to  sell ;  and  the  better  opinion  would  seem  to  be,  that  a  power 
to  sell  for  the  purpose  of  raising  money,  will  imply  a  power  to  mortgage 
with  conditional  sale,  and  within  the  object  of  the  power.  Such  powers 
are  construed  liberally  in  furtherance  of  the  beneficial  object. —  4  Kent^s 
Com.,  147.  Powell  on  Mortgages,  61.  Wilson  v.  Troup,  2  Cowen,  195. 
4  Johns.  Ch.  Rep.,  37. 

A  power  of  sale  contained  in  a  mortgage  of  land,  to  a  person  residing 
in  another  state,  maybe  lawfully  executed  by  an  administrator  appointed 
in  another  state  where  the  mortgagee  died;  it  being  a  special  authority 
derived  from  the  mortgagor,  not  from  the  court  of  another  state. — Doo- 
little  V.  Lewis,  7  Johns.  Rep.,  45. 

The  proceedings  of  a  mortgagee,  under  a  power  of  sale  contained  in 
the  mortgage,  will  not  be  suspended  or  delayed  until  the  several  owners 
of  the  equity  of  redemption  have  settled  the  rateable  proportion  which 
each  of  them  is  to  contribute  toward  the  redemption. — Brinckerhoff  v. 
Lansing,  4  Johns.  Ch.  Rep.,  65. 

The  power  to  sell  contained  in  a  mortgage  deed,  on  default  of  pay- 
ment, is  a  power  coupled  with  an  interest,  and  does  not  die  with  the 
mortgagor. — Bergen  v.  Bennett,  1  Caines'  Cas.,  1. 

A  trustee  for  sale,  in  default  of  payment  of  mortgage  money,  may  ex 
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ecute  the  trust,  and  sell  without  an  order  of  a  court  of  equity,  and  such 
sale  is  a  perfect  foreclosure,  and  bar  to  the  equity  of  redemption,  on  the 
part  of  the  grantor  or  mortgagor. — Sims  v.  Hundely,  2  Howard,  896. 

FORECLOSURE. 

1.  What  is  the  usual  method  in  England,  of  effecting  a  foreclosure  1 

The  ancient  practice  was  by  bill  in  chancery  to  procure  a  decree  for 
a  strict  foreclosure  of  the  right  to  redeem,  by  which  means  the  land  be- 
came the  absolute  property  of  the  mortgagee.  This  is  the  English  prac- 
tice to  this  day,  though  the  mortgagee  will  pray  for  and  obtain  a  decree 
for  a  sale  of  the  mortgaged  premises  under  the  direction  of  an  officer  of 
the  court,  and  the  proceeds  of  the  sale  will,  in  this  case,  be  applied  to- 
Avards  the  discharge  of  incumbrances,  according  to  priority. — 4  Rentes 
Com.,  181.     Monday  v.  Monday,  1  Ves.  <§-  Beames  Rep.,  223. 

2.  In  what  cases  will  the  court  decree  a  sale,  against  the  will  of  the 
mortwaofor  ? 

1 .  Where  the  estate  is  deficient  to  pay  the  incumbrance  ; 

2.  Where  the  mortgagor  is  dead,  and  there  is  a  deficiency  of  per- 
sonal assets  ; 

3.  Where  the  mortgage  is  a  dry  reversion  ; 

4.  Where  the  mortgagor  dies,  and  the  estate  descends  to  an  infant ; 

5.  Where  the  mortgage  is  of  an  advowsonj 

6.  Where  the  mortgagor  becomes  bankrupt,  and  the  mortgagee  prays 
a  sale ; 

7.  Where  the  mortgagee's  charge  is  purely  equitable,  as  for  exam- 
ple, a  deposit  of  title  deeds ; 

8.  Where  the  mortgage  is  of  lands,  and  by  the  local  law  is  subject 
to  a  sale,  as  for  example,  in  Ireland  and  America. — 2  Story''s  Eq.  Jurisp., 
294.  Dashwood  v.  Bithuzey,  Mosel.  Rep.,  196.  Daniel  v.  Skipwith,  2 
Bro.  Ch.  Rep.,  155. 

It  is  difficult  to  perceive  any  solid  or  distinct  ground,  upon  which 
these  exceptions  stand,  which  would  not  justify  the  courts  of  equity  in 
England,  in  decreeing  a  sale  at  all  times,  when  it  is  prayed  for  by  the 
mortgagee,  or  when  beneficial  to  the  mortgagor.  The  inconveniences  of 
the  existing  practice  of  foreclosure  in  that  country  are  so  great,  that  it  has 
become  a  common  practice  to  insert  in  mortgages  a  power  of  sale,  upon 
default  of  payment. — Powell  on  Mortgages,  1016.  Stileman  v.  Ashdown, 
lAtk.,  477.  Amhler  Rep.,  13.  0' Gorman  v.  Comyn,  2  Scho.  Sr  Lef., 
150.  Tyndale  v.  Ware,  Jacobus  Rep.,  212.  Gladstone  v.  Birley,  2  Meriv. 
Rep.,  402.  Oxenhom  v.  Esdaile,  2  Young  Sf  Jerv.  Rep.,  500.  Raffety  v. 
King,  1  Keen  Rep.,  602.  Gholmondeley  v.  Clinton,  2  Jac.  cV  Walker,  1. 
4  Bligh.  JV.  S.,  1.  Corbett  v.  Barker,'  I  Anst.  Rep.,  138.  3  Anst.  Rep., 
755.  White  v.  Parnther,  1  Knapp  Rep.,  228.  Sugden  on  Vendors,  p. 
326.  App.,  no.  14,  1th  ad.  2  Story's  Eq.  Jurisp.,  295.  4  Kent's  Com., 
181. 
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3.  What  is  the  practice  in  the  United  States,  as  to  foreclosing  mort- 
gages .? 

In  New  York,  Pennsylvania,  Maryland,  Virginia,  South  Carolina, 
Tennessee,  Kentucky,  Indiana,  Ohio,  Mississippi,  Louisiana,  and  perhaps 
isi  several  other  states,  a  sale  of  the  property  is  decreed. — Brevoort  v.  Jack- 
son, 1  Edw.  Rep.  J\V Cowan  v.  Wilkins,  1  Paige  Rep.,  120.  Regan  v. 
Kea,  2  Faige,  339.  h'a?ik  of  Ogdenshurgh  v.  Arnold,  5  Paige,  38.  McCall 
V.  Lenox,  9  Serg.  8f  Rawle  Rep.  302.  Mackny  Sf  Brownfield,  13  Serg. 
<$•  Rawle,  239.  Pnunell  v.  Farmers'  Bank,  7  //«?•.  Si  Johns.  Rep.,  202. 
David  V.  Graham,  2  //ar.  <!^'  GiY/,  941.  J?e//  v.  Brown,  3  ifar.  4*  Johns., 
484.  Commonwealth  v.  Ragsdale,  2  jye7i.  4'  Munf.  Rep.,  8.  Mayo  v. 
Tomkies,    6   Munf.  Rep,,   520.     JDavison  v.    Waite,  2  Munf.    Rep.,   527. 

Burton  v.  Smith,  13  Peters''  S.  C.  Rep.,  464.  Stoney  v. ,  Hill's  Ch.  Rep.^ 

499.  Rodgers  v.  Jones,  1  McCord's  Gh.  Rep.,  221.  Humes  v.  Sheby,  1 
Tenn.  Rep.,  79.  PFooc^  v.  Davis,  4  Bibb.,  47.  Downing  Palmeter 
Cooper  V.  Marti7i,  2  Dana  Rep.,  27.  Poslon  v.  Eubank,  3  J.  J.  Marsh., 
44.  ^cif  o/  Indiana,  1830.  1  //^a»i.  iJep.,  235.  5  //got.  /ie;>.,  554. 
XoM.  C'fyz"/  Cot/e,  ar^  3361.    Landry  v.  VEglise,  3  Low.  /^ep.,  221. 

But  in  the  New  England  States,  the  practice  of  a  direct  foreclosure 
would  seem  to  prevail,  and  the  creditor  takes  the  estate  to  himself,  instead 
of  having  it  sold  and  the  proceeds  applied.  In  Massachusetts  and  Maine, 
the  mortgagor  has  three  years,  in  Connecticut,  fifteen  years,  and  in  New 
Hampshire,  one  year,  to  redeem,  after  entry  and  seisin  by  the  mortgagee, 
upon  breach  of  the  condition,  and  without  foreclosure. — 4  Kent's  Com., 
181.  Lockwood  v.  Lockwood,  1  Day's  Rep.,  295.  2  Swift's  Dig.,  656. 
Erskine  v,  Townsend,  2  Mass.  Rep.,  493.  1  PVcA;.  .Re/).,  356.  J\'ewell  v. 
Wright,  3  J/ass.  J^e^a.,  155.  Jl/ass.  Revised  Stat.,  l83o,  part  3,  tit.  3,  cA. 
107.  Baylies  v.  Bussen,5  Greenleaf  Rep.,  153.  Sevett  v.  Horn,  1  JVew 
Hamp.  Rep.,  332.     Gilman  v.  Hedden,  5  JV'ew;  Hamp.  Rep.,  31.. 

The  practice  of  strict  foreclosure  has  also  been  allowed  in  North 
Carolina. — Shiller  v.  Shiller,  1  Hayw.  Rep.,  482. 

4.  What  is  the  nature  of  a  proceeding  to  foreclose  1 

It  is  in  rem,  to  reach  the  pledge,  and  equity  has  nothing  else  to  do. 
Thus  it  cannot,  upon  the  property  proving  insufficient,  decree  that  the  de- 
fendant pay  the  balance,  and  give  an  execution. — Downhig  v.  Palmeter,  1 
Monroe's  Rep.,  66.  Miller  v.  Estell,  8  Yerger,  425.  Wilkinsv.  Wilkins, 
4  Porter's  Rep.  245. 

5.  What  is  the  rule  as  to  who  must  be  parties  to  a  bill  of  foreclosure  1 

The  rule  is,  that  when  the  mortgagee  proceeds  to  foreclose,  he  must 
make  all  incumbrances,  existing  at  the  finding  of  the  bill,  parties,  in  order 
to  prevent  a  multiplicity  of  suits. — Godfrey  v.  Shadwell,  2  Ve7-n.  Rep.,  601. 
Morret  v.  Westerne,  2  Vern.  Rep.,  663.  Hobnrt  v.  Abbott,  2  P.  Will., 
643.  Fell  V.  Brown,  2  Bro.  Ch.  Rep.,  276.  Bishop  of  Winchester  v. 
Beaver,  3  Ves.,  314.  Sherma?i  v.  Cox,  3  Ch.  Rep.,  46.  Hearnes  v.  Beach, 
3  Johns.  Ch.  Rep.,  459.     Lyon  v.  Sandford,  5  Conn.  Rep.,  454.     Renwick 
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V,  McComb,  1  Hopk.  Rep.,  279.  Wendell  v.  Wendell,  3  Paige  Rep.,  599. 
Union  Ins.  Co.  v.  Van  Rensselaer,  4  Paige,  Rep.,  85.  Finley  v.  TAe  5an& 
of  the  United  States,  11  Wheaton,  SOi.  Burgwin  v.  Richardson,  2  Hawk. 
Rep.,  223.     Cooper  v.  Martin,  I  DaTia  J?e/?.,  27. 

A  inortga<Tor  who  is  personally  liable  to  the  mortgagee  for  the  pay- 
ment of  the  debt  secured  by  the  mortgage,  but  who  has  parted  with  all 
his  right  and  interest  in  the  mortgaged  premises,  is  a  proper  but  not  a 
necessary  party  to  a  bill  of  foreclosure  of  the  mortgage. — Bigelaw  v. 
Bush,  6  Paige,  3-13. 

A  second  mortgagee  may  file  a  bill  of  foreclosure  against  the  mort- 
gagor and  third  mortgagee,  without  making  the  first  mortgagee  a  party, 
and  in  such  a  case  the  prior  incumbrancers  are  not  bound  by  the  decree 
in  which  they  are  not  made  parties,  and  the  purchasers  under  the  sale 
take  subject  to  the  prior  rights. — Rose  v.  Page,  2  Sim.  Rep.,  471.  Filey 
V.  Bank  of  the  United  States,  11  Wheaton,  304.  Broom  v.  Beers,  6  Conn. 
Rep.,  198.  Benedict  v.  Gilbnan,  4  Paige,  58.  Patterson  v.  Powers,  4 
Paige,  549. 

An  incumbrancer,  pendente  lite,  need  not  be  made  a  party  to  a  bill  of 
foreclosure. — Cook  v.  Mancius,  5  Johns.  Ch.  Rep.,  89.  Drough  v.  Red- 
ford,  1  Moll.  Rep.,  572. 

If  a  mortgagor  convey  a  mortgaged  estate  to  several,  they  should  all 
be  made  parties  to  the  bill  of  foreclosure,  and  compelled  to  contribute 
proportionably  to  the  extinguishment  of  the  mortgagee's  debt. — Poston 
V.  Eubank,  3  J.  J.  Marsh.,  44. 

A  junior  mortgagee  made  a  party  to  the  bill  of  the  elder  for  a  fore- 
closure, and  failing  to  defend,  will  be  barred. — Cooper  y.  Martin,  1  Da?ia's 
Rep.,  27. 

In  mortgage  cases,  defendants  whose  claims  are  upon  the  equity  of 
redemption  merely,  and  who  have  no  interest  in  the  mortgaged  premises, 
in  opposition  to  the  complainant's  claim,  are  not  permitted  to  litigate 
their  claims  to  the  surplus  as  between  themselves,  until  it  is  ascertained 
there  will  be  a  surplus  ;  unless  their  liens  are  upon  diflerent  parcels  of  the 
mortgaged  premises,  or  their  rights  are  of  such  a  nature  as  to  require 
them  to  be  passed  upon  by  the  court,  previous  to  a  decree  of  sale. — 
Union  Ins.  Co.  v.  Fan  Rensselaer,  4  Paige  Rep.,  85. 

A  mortgagee,  though  he  have  conveyed  the  whole  mortgaged  premi- 
ses with  warranty  in  fee,  can  yet  foreclose ;  for  this  conveyance  of  the 
land  will  not  pass  his  interest  in  the  mortgage. —  Wilson  v.  Troup,  2  Cowen 
Rep.,  195. 

Where  on  marriage,  the  interest  of  a  sum  secured  by  mortgage  is 
settled  on  the  husband  for  life,  remainder  to  the  wife  for  life,  and  he  is 
afterwards  discharged  as  an  insolvent,  it  is  competent  for  him,  notwith- 
standing his  insolvency,  to  file  a  bill  with  his  wife  to  foreclose  the  mort- 
gage, in  order  to  have  the  trust  fund  secured  to  her.  For  although,  by 
the  insolvency,  all  his  pecunii\ry  right  in  the  mortgage  was  taken  out  of 
him,  yet  he  still  had  an  interest  to  preserve  the  expectant  estate  of  his 
wife,  and  was  not  disqualified  to  join  her  as  co-plaintiff  in  a  suit  to  secure 
it  — Horan  v.  Wooloughan,  1  Beatt.  Rep.,  1. 

An  assignment  of  the  mortgage  debt,  without  conveyance  of  the  legal 
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title  of  the  mortgaged  premises,  is  sufficient  to  entitle  the  assignee  to 
sustain  a  petition  for  a  foreclosure. — Austin  v.  Burbank,  2  Bay^s  Rep., 
4-74.  And  on  a  bill  of  forecloi^ure,  by  tbe  assignee,  it  is  not  necessary  to 
make  the  mortgagee  a  party,  he  having  parted  with  all  his  interest  by  an 
absolute  assignment. —  Whitney  v.  M^ Kinney.,  7  Johns.  Ch.  Rep.,  I'i^.  j\  eiy- 
man  v.  Chapmmi,  2  Rand.  Rep.,  93. 

Upon  a  bill  by  a  mortgagee  against  the  heir  of  the  mortgagor,  not 
for  a  foreclosure  merely,  but  seeking  to  obtain  payment  of  the  debt  over 
and  above  the  sale  of  the  mortgaged  lands,  if  they  should  not  be  adequate 
to  it,  the  executor  should  be  made  a  party. — Drayton  v.  Marshall,  1  Rice^s 
Eq.  Rep.,  373.  Hilto?i  v.  Crist,  1  Dana,  386.  Clark  v.  Trintice  el  al.,  3 
Dana's  Rep.,  468. 

6.  In  whose  name  must  the  bill  of  foreclosure  be  brought  1 

In  the  name  of  the  mortgagee  or  his  assignee,  or  if  dead,  in  the  name 
of  his  personal  representatives ;  for  the  mortgage  debt  is  part  of  the  per- 
sonal estate  of  the  mortgagee,  and  though,  on  his  death,  the  estate  tech- 
nicallj^  descends  to  the  heir,  he  will,  without  a  manifest  intent  to  the 
contrarj^,  take  it  in  trust  for  the  personal  representatives. — Com.  Dig., 
tit.  Chan.,  4>  A.  9.  Demaresi  v.  Wynkoop,  3  Joh7is.  Ch.  Rep.,  145.  Scott 
V.  Macfai-land,  13  Mass.  Rep.,  309.  Grace  v.  Hunt,  Cook's  Tenn.  Rep., 
344.  Denn  v.  Spinning,  1  Halsted  Rep.,  471.  3  Powell  07i  Mori.,  968, 
et  seq.  4  Keiit^s  Com.,  186.  Harrison  v.  Harrison,  1  Call.  Rep.,  419. 
Roath  v.  Smith,  5  Conn.  Rep.,  133. 

If  there  be  no  executor  or  administrator,  it  should  be  suggested  in 
the  bill,  and  all  the  children  should  be  made  parties. — Harrison  v.  Harri' 
son,  1  Call.  Rep.,  419. 

All  mortgages  may  be  foreclosed  in  equity.  The  fact  of  its  being  to 
secure  the  performance  of  a  covenant  does  not  vary  the  rule. — Rogers  v. 
Jones,  1  M'Cord's  Ch.  Rep.,  221. 

Equity  will  not  sustain  a  bill  to  foreclose  a  mortgage,  against  the 
mortgagor,  and  against  one  having  an  equity  prior  to  that  of  the  mort- 
gagee.—  IVood  v.  Dana,  4  Bibb.,  47. 

The  practice  for  foreclosing  a  mortgage  (in  Kentucky)  is  for  the 
chancellor,  on  the  first  hearing,  to  decide  on  the  sum  due,  to  give  a  day 
for  payment,  and  to  decree  a  foreclosure  and  sale  Jiisi,  and  afterwards  in 
term  to  decide  whether  this  decree  has  been  performed,  and  if  not  to 
make  it  absolute. — Downing  v.  Palmeier,  1  Monroe's  Rep.,  66. 

Upon  the  foreclosure  of  a  m.ortgage  given  to  secure  the  payment  of 
a  bond,  the  bond  must  be  produced,  if  not  shown  to  be  lost  or  destroyed, 
as  the  highest  evidence  of  the  debt.  The  recital  in  the  mortgage  is  not 
sufficient, —  Chewning  v.  Proctor,  2  MCord''s  Rep.,  14.  Burgwin  v.  Rich- 
ardson, 3  Haxok.  Rep.,  203. 

An  order  in  chancery,  made  at  the  second  term  after  the  filing  the 
bill  to  foreclose,  reciting  that  publication  was  duly  made  of  an  order  of  the 
previous  term,  requiring  non-resident  infant  defendants  to  appear,  answer, 
&c.,  appointing  a  guardian,  ad  litem,  taking  the  bill  pro  confesso,  and  re- 
ferring it  to  the  master  to  take  and  report  an  account  to  the  same  term, 
is  irregular. — Heirs  of  Dunning  et  al.  v.  Stanton,  9  Porter'' s  Rep.,  513. 
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7.  What  is   the  rule  as  to  foreclosure  where  a  mortgage  is  given  to 
secure  a  sum  payable  by  instalments  1 

A  bill  may  be  exhibited  upon  the  non-payment  of  the  first  instalment, 
and  the  defendant  will  not  be  allowed  to  stay  proceedings  on  bringing 
into  court  the  principal  and  interest  due,  with  the  costs  that  had  accrued, 
unless  he  also  put  in  answer,  confessing  the  debt,  &c.,  or  consents  to  a 
decree  of  foreclosure  to  remain  subject  to  the  further  order  of  the  court 
upon  a  subsequent  default. — Lansing  v.  Capro?i,  1  Johns.  C/i.  Rep.^  617. 
Adama  v.  Essex,  1  Bibb.  Rep.,  150. 

Where  a  mortgage  deed  was  given  to  secure  a  bond  to  a  treasurer 
of  the  state,  payable  on  demand,  with  interest  payable  annually,  it  was 
held,  that  any  delay  of  payment  was  a  forfeiture  of  the  bond  ;  and  that  the 
mortgagee,  or  his  assignee,  might  sustain  a  petition  for  foreclosure  with- 
out showing  a  special  demand. — Austin  v.  Burbank,  2  Daifs  Rep.,  474'. 

Where  a  party  executes  a  mortgage  for  the  security  of  several  sums 
of  money,  to  fall  due  at  different  times,  upon  default  in  the  payment  of 
the  debt  which  first  falls  due,  the  mortgage  pro  tanto  becomes  forfeited, 
and  the  mortgagee  may  proceed  to  a  foreclosure  and  sale  of  the  mortgaged 
premises. — Singleton  v.  Gayle,  8  Porter''s  Rep.,  277. 

Where  a  debt  secured  by  mortgage  is  due  in  several  instalments, 
and  the  assignee  of  the  second  causes  the  property  to  be  sold,  this  sale 
gives  complete  title  to  the  purchaser,  and  the  creditor  of  the  first  instal- 
ment cannot  seize  the  property  in  his  hands. — Parkins  et  al.  v.  Campbell^ 
5  Mart.  JV.  S.  Lou.  Rep.,  149. 

Where  a  mortgage  is  given  to  secure  the  payment  of  promissory  notes, 
payable  at  different  instalments,  if  the  property  be  sold  on  the  non-pay- 
ment of  the  first  instalment  for  a  sum  less  than  the  whole  debt,  the  pro- 
ceeds must  be  divided,  pro  rata,  amongst  the  several  holders  of  the  notes — 
Hemann  S,"  Co.  v.  Pfister,  2  Lou.  Rep.,  455. 

Chancery  may,  under  the  statute,  where  a  bill  is  filed  for  the  fore- 
closure of  a  mortgage,  on  which  interest  is  due,  but  the  principal  not  yet 
payable,  order  the  whole  to  be  paid ;  but  it  is  not  bound  to  do  so. — 
Mitchell  V.  Tighe,  Hopk.  Rep.,  119. 

In  case  either  of  legal  or  equitable  mortgage,  the  mortgagee  may 
pursue  his  legal  remedy  by  ejectment,  and  at  the  same  time  file  h^s  bill  to 
foreclose  the  equity  of  redemption. — Hughs  v.  Edwards,  9  Wheaton,  489. 

The  equity  of  redemption  may  be  foreclosed  by  the  mortgagor  him- 
self; for,  upon  a  bill  to  redeem,  the  plaintiff  is  required  to  pay  the  debt  by 
a  given  time,  which  is  usually  six  months  after  the  liquidation  of  the  debt, 
and  upon  his  default  the  bill  is  dismissed  for  non-payment,  which  is  a  bar 
to  a  new  bill,  and  equivalent  to  a  decree  of  absolute  foreclosure. — ^Kent's 
Cora.,  186.  Cholmley  V.  Oxford,  1  Atk.,261.  Bishop  of  Winchester  v. 
Paine,  11   Ves.,  199.     Perine  v.  Dunn,  4  Johns.  Ch.  Rep.,  140. 

If  the  mortgagee,  instead  of  resorting  to  a  bill  of  foreclosure,  seeks 
to  collect  his  money  out  of  the  property  of  the  mortgagor,  his  proceeding 
will  be  stayed,  or  he  will  be  compelled  to  assign  over  the  bond  andmort^ 
gage  to  the  mortgagor. — Tice  v.  Annin,  1  Johns.  Ch.  Rep.,  125. 

On  a  bill  of  foreclosure,  the  mortgagee  is  confined  to  his  remedy  on 
26 
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the  mortgage.  The  suit  cannot  be  extended  to  other  property  of  the 
mortfrafTor,  or  against  his  person,  in  case  the  property  mortgaged  is 
insulhcfont  to  pay  the  debt  for  which  it  was  pledged. — Dunkley  v.  Va?i 
Buren,  3  Johns.  Ch.  Rep.,  330. 

The  mortgagee's  further  remedy  is  at  law.     And  after  he  may  su 
on  his  bond  at  law  for  the  deficiency. — Idem. 

A  bill  of  foreclosure  need  not  be  brought  in  the  county  where  the 
land  lies  ;  as  the  title  of  the  mortgagee  cannot,  under  such  bill,  be  inves- 
tigated.— Broom  v.  Beers,  6  Conn.  Rep.,  198. 

8.  What  is  the  effect  of  a  statute  foreclosure  1 

It  transfers  to  the  purchaser  the  right  of  the  mortgagee,  to  the  extent 
of  his  right  or  interest  in  the  mortgaged  premises,  for  the  security  of  his 
debt ;  and  also  transfers  to  the  purchaser  so  much  of  the  equity  of  re- 
demption as  is  not  vested  in  subsequent  mortgagees,  nor  bound  by  the 
lien  of  subsequent  judgments. —  Vroom  v.  Ditmas,  4  Paige's  Rep.,  526. 

Where  the  purchaser  of  mortgaged  premises  assumes  the  payment 
of  the  mortgage  debt,  and  gives  his  own  bond  as  collateral  security,  upon 
which  bond  a  judgment  is  obtained,  the  mortgagee  cannot  file  a  bill  to 
foreclose. 

A  decree  of  foreclosure  of  a  mortgage,  made  on  a  bill  filed  by  the 
mortgagee  against  the  mortgagor,  the  deed  of  the  commissioner  selling 
the  mortgaged  premises,  although  it  renders  the  title  absolute  as  between 
the  parties,  cannot  be  noticed  as  to  the  third  persons,  as  to  them  the  pro- 
ceedings in  equity  have  no  effect  on  the  legal  title  vested  by  the  deed  of 
mortgage  on  which  they  are  grounded. — Miller  v.  Estell,  8  Yerger,  452. 
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1.  What  is  the  manner  of  effecting  sales  of  mortgaged  premises  under 
a  decree  of  court  1 

They  must  be  made  by  a  master  and  under  his  direction.  A  sale,  by 
a  person  deputed  for  that  purpose,  by  the  master,  in  his  absence,  is  irregu- 
kr  and  will  be  set  aside — Heyer  v.  Beaves,  2  Johnson's  Ch.  Rep.,  154. 

The  amounts  of  all  incumbrances  must  be  reported  by  the  master  be- 
fore a  sale  will  be  ordered  ;  and  this  though  the  amount  due  to  one  de- 
fendant is  litigated  by  another  defendant,  and  though  there  is  no  question 
as  to  the  amount  due  to  the  complainant. — Renwick  v.  Macomhe,  Hopk. 
Rep.,  277.  Gardener  v.  Gurniss,  Idem,  306.  Ontario  Bank  v.  Strong, 
2  Paige,  301.  Brevoorl  v.  Jackson,  1  Edw.  Rep.,  447.  Ba7ik  of  Ogdens- 
burgh  v.  Jirnold,  5  Paige^s  Rep.,  38. 

After  a  decree  for  the  foreclosure  and  sale  of  mortgaged  premises, 
the  court  will  control  and  regulate  the  proceedings  and  manner  of  sales, 
so  that  no  injustice  shall  be  done  to  either  pirty. — Suffern  v.  Johnson,  1 
Paige's  Rep.,  120.     Requav.Rea,  2  Paige's  Rep.,  339. 

Real  estate  can  never  be  sold  under  a  mortgage,  without  a  bill  of 
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foreclosure,  and  a  decree  of  sale. — Hart  v.  Ten  Eyck,  1  Johns.  Chancery 
Rep.,  63. 

Where  interest  on  a  mortgage  is  payable  annually,  and  the  principal, 
at  a  future  period,  on  a  bill  for  a  foreclosure  and  sale,  for  non-payment  of 
interest,  the  whole  or  the  part  of  the  premises  will  be  sold,  as  the  court 
may  deem  just  and  necessary,  on  the  special  report  of  the  master  as  to  the 
situation  of  the  premises,  and  as  to  the  best  mode  of  sale  ;  and  an  order 
from  time  to  time,  as  the  interest  or  principal  becomes  due,  for  a  future 
sale,  may  be  obtained  on  the  foot  of  the  decree,  on  obtaining  the  master's 
report  as  to  the  amount  due,  &c. — Brincker/iojf  v.  Skallhimer,  2  Johns- 
Ch.  Rep.,  486.     Lyman  v.  Sale,  Idem,  487. 

Where  lands  belonging  to  several  persons  are  covered  by  a  mort- 
gage given  by  the  persons  from  Avhom  they  derived  their  titles,  the  several 
parcels  must  be  sold  to  satisfy  the  mortgage  in  the  order  of  their  aliena- 
tion. The  first  purchaser  from  the  mortgagor  has  the  prior  equity,  al- 
though the  consideration  was  not  actually  paid  until  after  the  other  por- 
tion of  the  lands  had  been  purchased  and  paid  for- — Governeur  v.  Lynch, 

2  Paige's  Rep.,  300.     Stoney  v.  Shultz,  1  HilVs  Ch.  Rep.,  500. 

2.  What  is  the  effect  of  a  sale  under  a  decree  1 

A  sale  under  a  decree,  as  well  as  under  a  power,  will  bind  infant 
heirs,  for  the  infant  has  no  day  after  he  comes  of  age  to  show  cause,  as 
he  has  where  there  is  a  strict  technical  foreclosure,  and  as  he  generally 
has  in  the  case  of  a  decree. — Book  v.  Rich,  1  Vern.,  295.     Mills  v.  Dennis, 

3  Johns.  Ch.  Rep.,  367.     4  Kent's  Com.,  191. 

The  master  sells  at  public  auction  after  due  notice,  and  the  purchaser 
becomes  entitled  to  a  deed,  unless  there  be  fraud,  mistake,  or  some  oc- 
currence, or  some  special  circumstances,  affording,  as  in  other  cases,  a 
proper  ground  for  equitable  relief. 

A  purchaser  under  a  sale,  by  virtue  of  a  decree  of  foreclosure,  will 
only  take  a  title  as  against  the  parties  to  the  suit ;  and  he  cannot  set  it  up 
against  the  subsisting  equity  of  those  incumbrancers,  who  are  not  parties. 
— Haines  v.  Beach,  3  Johns.  Ch.  Rep.,  459. 

The  English  method  of  selling  under  a  decree  varies  arreatly  from 
ours  and  is  favorable  to  openings  of  the  sale;  whereas,  the  sale  at  public 
auction  with  us  is  ordinarily  a  valid  and  binding  contract,  as  soon  as  the 
hammer  is  down. — 4  Kent's  Com.,  191. 

A  decree  taken  pro  confesso,  on  a  bill  of  foreclosure  of  a  morto-ao-e, 
after  a  sale  and  delay  of  more  than  six  months,  will  not  be  set  aside,  unless 
under  very  special  circumstances, — Lansing  v.  McPherson,  3  Johns.  Ch. 
Rep.,  224. 

But  where  the  defendant,  who  was  bound  to  make  good  any  defi- 
ciency on  the  sale,  offered  fifty  per  cent,  in  advance,  of  the  purchase  money, 
the  sale  was  opened,  on  condition  of  his  depositing  that  advance  with  the 
register  within  eight  days,  and  paying  the  expenses  of  the  former  sale. — 
Ihid. 

Where,  on  a  sale  of  mortgaged  premises  under  a  decree,  the  bond  is 
fully  paid,  the  obligor  is  entitled  to  have  the  bond  and  mortgage  delivered 
up  to  him  and  cancelled. — Ex  parte  Cosier,  2  Johns.  Ch.  Rep.,  503. 


204  OF  MORTGAGES. 

Where  a  second  mortgapfee  was  proceedinof  to  sell  the  mortgaged 
premises,  under  a  power  of  sale  contained  in  the  mortgage,  the  court,  as 
the  risfhts  of  an  inHmt  heir  of  the  mortgagee  were  concerned,  and  as  it 
appeared  to  be  for  the  interest  of  all  the  parties,  ordered  the  sale  to  be 
stayed,  and  that  it  should  be  made  under  the  direction  of  a  master,  asso- 
ciated with  the  mortgagee,  on  giving  further  notice  of  sale,  for  six  weeks  ; 
and  that  no  more  of  the  premises  should  be  sold  than  would  be  sufficient 
to  pay  the  amount  due  on  the  mortgage,  to  be  computed  by  the  master, 
provided  a  sale  of  part  could  be  made  without  prejudice.- — Van  Bergen  v. 
Demarset,  4  Johns.  Ch.  Rep.,  37. 

If  mortgaged  premises  are  incapable  of  being  sold  in  parcels,  or  of 
being  divided  without  injury,  the  whole  may  be  sold,  though  the  whole  of 
the  debt  is  not  due  ;  and  the  proceeds  applied  to  pay  the  interest  and 
costs,  and  the  surplus  to  the  discharge  of  the  principal  of  the  debt. — Camp- 
bell V.  Macombe,  4  Johns.  Ch.  Rep.,  534. 

Where  in  such  case,  the  bond  having  become  forfeited  at  law  for  the 
non-payment  of  the  interest,  the  whole  mortgaged  premises  are  decreed  to 
be  sold,  and  the  mortgagor,  or  the  purchaser  of  the  equity  of  redemption, 
before  the  day  of  sale,  pays  the  interests  and  costs,  the  sale  will  be 
stayed  ;  but  the  decree  of  foreclosure  entered  will  remain  as  further  secur- 
ity, to  enforce  the  payment  of  the  future  interest,  and  the  instalments  of 
the  principal  as  they  fall  due. — Campbell  v.  Macombe,  4  Johns.  Ch.  Rep., 
534.  Delabigare  v.  Bush,  2  Johns.  Ch.  Rep.,  490.  Brinckerhoff  v.  Shall- 
himer,  2  Johns.  Ch.  7?ep.,  486. 

Where  a  debtor  buys  his  own  property  on  a  twelvemonths'  bond,  it 
is  not  released  from  the  original  mortgage  resulting  from  the  judgment  un- 
der which  it  was  sold. — Offut  v.  Hendesly,  9  Lou.  Rep.,  12. 

3.  What  is  the  rule  as  to  selling  on  credit  1 

Mortgaged  premises  are  not  sold  on  credit  without  the  consent  of 
both  parties ;  but  on  the  plaintiff's  application  the  court  will  order  a  sale 
on  credit  to  the  extent  of  the  principal  and  interest. — Sedgwick  v.  Fish, 
Hop.  Rep.,  .^94.     Oldham  v.  Hawley,  2  J.  J.  Marsh,  117.  Stoneo  v.  Shultz, 

1  HilVs  Ch.  Rep.,  499. 

Where  the  court,  in  their  decree,  direct  a  sale  of  mortgaged  premises 
to  be  on  a  credit  of  twelve  months,  it  is  equivalent  to  a  day  being  given 
to  a  defendant,  for  the  payment  of  the  debt  due  by  him. — David  v.  Graham, 

2  Har.  8c  Gill.  Rep.,  94. 

Where  mortgaged  premises  are  not  sold  at  the  risk  of  the  purchaser, 
he  will  not  be  compelled  to  complete  the  purchase,  in  case  the  premises 
should  be  incumbered,  or  no  title  should  pass  by  the  sale,  or  there  should 
be  difficulty  in  obtaining  possession. — McGown  v.  Wilkins,  1  Paige  Rep., 
120.     Commonwealth  v.  Ragsdale,  2  Hen.  Si'  Munf.  Rep.,  8. 

Where  a  master,  who  was  directed  to  sell  mortgaged  premises  under 
a  decree,  had  written  instructions  from  the  complainant's  solicitor,  not  to 
sell  the  premises  for  a  less  sum  than  $2,600,  the  amount  of  the  debt  and 
costs,  but  through  ignorance  of  his  duty  the  premises  were  sold  for  $1,000 
less,  to  persons  who  were  informed  of  the  instructions,  at  the  time  of  the 
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sale,  and  before  they  paid  their  bid,  the  court  ordered  a  re-sale  of  the  pro- 
perty.— Requa  v.  Rea,  2  Paige's  Rep.,  339. 

A  mortgagee  of  lands  and  slaves  cannot  be  compelled  to  resort  to  a 
sale  of  the  slaves,  before  he  shall  disturb  the  possession  of  a  bond  fide  Tput' 
chaser  of  the  lands,  from  the  mortgagor. — Mayo  v.  Tomkins,  6  Munf, 
Rep.,  520. 

On  a  bill  by  the  first  mortgagee  to  foreclose  and  sell  a  competent  part, 
the  decree  could  not  be  extended,  except  by  consent  of  the  mortgagor,  to 
sell  a  further  part,  sufficient  to  cover  the  demand  of  subsequently  made  de- 
fendants. It  is  limited  to  provide  for  the  plaintiff  and  prior  incumbrancers, 
but  such  subsequent  incumbrancers  brought  before  the  court,  if  they  do 
not  redeem,  are  entitled  to  costs. — Ellis  v.  Molloy,  1  Mol.  Rep.,  536. 

Where  lands  are  decreed  to  be  sold,  on  a  bill  in  chancery  by  the 
mortgagee,  and  such  lands  were  sold,  the  proceeds  of  the  sales,  if  there  is 
a  judgment  against  the  mortgagor  prior  to  the  mortgage,  are  first  to  be 
applied  to  the  payment  of  such  judgment. — Bell  v.  Brown,  3  Har.  4'  Johns. 
Rep.,  48-i. 

On  a  sale  of  mortgaged  property  upon  a  mortgage  not  recorded  in 
time,  in  the  distribution  of  the  proceeds,  the  mortgage  creditors  will  not 
be  entitled  to  a  preference  over  other  creditors  of  the  mortgagor,  who  be-* 
came  such  subsequent  to  the  date  of  the  mortgage. — Paunell  v.  The  Far- 
mers'' Bank,  7  Har.  Sr  Johns.  Rep.,  202. 

On  a  bill  of  foreclosure  it  is  premature  to  give  directions  in  the  inter- 
locutory decree  relative  to  the  sale  of  the  land.  The  interlocutory  decree 
should  direct  the  payment  by  a  given  day,  and  apprise  the  defendant  of 
the  consequences  of  failure. — Oldham  v.  Hawley,  2  /.  J.  Marsh.,  117. 

4.  What  is  the  rule  where  a  subsequent  mortgagee  brings  a  bill  to 
foreclose \ 

He  will  be  entitled  to  redeem  the  prior  mortgage,  and  then  sell  the 
whole  estate  for  the  money  due  on  both  the  mortgages.  If  the  prior  mort- 
gage should  not  be  due,  the  junior  mortgage  will  be  entitled  to  a  decree 
for  a  sale  of  the  mortgaged  premises  subject  to  such  prior  mortgage. — 
Western  Insurance  Company  v.  Eagle  Fire  Insurance  Company,  1  Paige^s 
Rep.,  284. 

The  court  will  not  grant  a  decree  for  the  sale  of  mortgaged  premises 
before  the  debt  is  due,  though  the  mortgaged  premises  are  in  a  state  of 
ruin  and  decay,  in  consequence  of  storms,  and  the  security  thereby  im- 
paired and  rendered  precarious,  and  where  the  premises  mortgaged  (a  dam 
and  bridge)were  injured  by  storms,  the  court  would  not  interfere  to  com- 
pel the  mortgagor  to  repair  them  at  his  own  expense. — Campbell  v. 
Macombe,  4  Johns.  Rep.,  534.     McGowen  v.  Wilkins,  1  Paige,  120. 

In  selling  a  mortgagor's  interest  upon  execution,  the  valuation  must 
be  of  the  entire  estate,  without  deducting  the  incumbrances. — Baird  v. 
Kirtland,  8  Ohio  Rep.,  24. 

Rights  of  the  mortgagee  are  not  to  be  prejudiced  by  a  sheriff  selling 
the  mortgaged  premises  at  one  and  the  same  time,  under  judgment  older 
and  younger.than  the  mortgage. — Jfesbiii  v.  Gallom,  7  Gill.  Sf  Johns.  Rep.. 
494. 


206  OF  MORTGAGES. 

5.  What  right  will  be  acquired  by  a  purchase  under  a  void  decree  1 

A  purchaser  under  a  void  decree,  in  possession  of  the  lands,  is  viewed 
as  a  stranger,  and  cannot  protect  himself  against  the  owner  of  the  equity 
of  redemption  by  setting  up  an  outstanding  title  in  the  mortgagee,  at  whose 
suit  the  decree  was  obtained. —  Watson  v.  Spense,  20  Wendell,  2li0. 

Extreme  haste  in  progressing  to  a  decree  and  sale  of  mortgaged 
premises,  especially  when  great  inadeqtmcy  of  price  is  attributable  to  it, 
will  not  be  approved  by  the  court. — Ormsby  v.  Phillips,  4  Dana,  333. 

6.  What  is  the  general  rule  as  to  opening  biddings  in   the  United 
States  \ 

As  a  general  rule,  the  practice  of  opening  biddings  at  the  master's 
sales,  has  not  been  adopted  here. 

But  where  the  executors  of  the  mortgagor  were  innocently  misled, 
and  induced  to  believe  that  the  sale  of  the  mortgaged  premises  would  not 
take  place  on  the  day  appointed,  there  being  no  culpable  negligence  on 
their  part,  the  court,  under  the  circumstances  of  the  case,  ordered  the 
sale  to  be  set  aside,  on  the  ground  of  surprise,  on  the  defendant's  paying 
to  the  purchaser  all  his  costs  and  expenses,  and  the  costs  of  the  application  ; 
and  this,  althoucrh  the  sale  was  perfectly  regular  and  fair. — Williamson 
V.  Dale,  3  Johis^.  Ch.  Rep.,  290. 

Where  a  person  becomes  a  purchaser  under  a  decree  of  the  court  of 
chancery,  he  submits  himself  to  the  jurisdiction  of  the  court  in  that  suit 
as  to  all  matters  connected  with  the  sale,  or  relating  to  him  in  the  character 
of  purchaser. — Downing  v.  Palmeter,  1  Monroe's  Rep.,  QQ. 

OF  THE  RIGHTS  OF  THE  MORTGAGOR. 

1.  What  is  the  rule  as  to  what  things  are  capable  of  being  mortgaged  i 

It  may  be  stated,  that  in  equity,  whatever  property,  personal  or  real, 
is  capable  of  absolute  sale,  may  be  the  subject  of  mortgage,  in  conformity 
to  the  doctrine  of  the  civil  law. — Quod  exemptionem,  venditionemque  recipit, 
ttiam  pignnrationem  recipere  potest.  1  Domat,  b.  3,  tit.  — ,  sec.  1.  Dig., 
20,  tit.  1,  /.  9. 

Therefore,  rights  in  remainder  and  reversion,  possibilities  coupled 
with  an  interest,  rents,  franchises  and  choses  in  action  are  capable  of  be- 
ing mortgaged.  But  a  mere  naked  possibility  or  expectancy,  such  as  that 
of  an  heir,  is  not. — 2  Story''s  Com.  on  Eq.  Jurisp.,  290.  4  Keyifs  Com., 
144.  Carleton  v.  Leighton,  3  J\Ieriv.  Rep.,  667.  Williams  v.  Bosanquet, 
1  Brod.  Si-  Bing.,  238.  1  Powell  on  Mort.  Ch.,  17,  18,  23.  Fearne  on 
Contin.  Rem.,  by  Butler,  548.  Warmtrey  v.  Tanjild,  1  Ch.  Rep.,  29. 
Goring  V.  Bickerstaff,  1  Ch.  Gas.,  8.  1  Mad.  Ch.  Pr.,  437.  1  Fonbl.  Eq., 
h.  1,  ch.  4.  Wind  v.  Jekyll,  1  P.  Will.  Rep.,  573.  Kimpland  v.  Court- 
ney, 2  Freem.  Rep.,  251.  Thomas  v.  Freeman,  2  Ver7i.  Rep.,  563 
Wright  v.  Wright,  1  Ves.  Rep.,  411.  Jones  v.  Roe,  3  T.  Rep.,  93. 
Stokes  V.  Holden,  1  Keen  Rep.,  145.  Prosser  v.  Edmonds,  1  Younge  Sr 
Coll.  Rep.,  481.     Welch  v.  Mandeville,  1   Wheaton,  235.     MandevilU  v. 
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Welch,  5  Wheaton,  277.  Tiernan  v.  Jackson,  5  Peters^  S.  C.  Rep.,  597. 
Malcom  V.  Chnrlesworih,  1  Keen  Rep.,  63.  Leslie  v.  Guthrie,  1  Ring-  J\''. 
Ca^.,  697.  Douglass  v.  Russell,  4  Sm.  i?e;j.,  524.  S,  C.  1  Mylne  Sr 
Keen,  448.  In  re  Ship  Ware,  Price,  269.  Counts  v.  Jluber,  1  Jac.  <l^' 
Walker.  Williams  v.  TAor/j,  2  Sm.  i?ep.,  257.  Dearie  v.  /fr///,  3  i^Ms?., 
1.  Wallingson  v.  Coutts,  3  Meriv.  Rep.,  707.  Col  Iyer  v.  Tallon,  1  Twrn. 
4'  i?Mss-  i2e/».,  469.  Foster  v.  Blackstone,  1  Mylne  <Sf  Keen,  297.  Gar- 
rare?  V.  Lort/  Lauderdale,  3  Sm.  i2ep.,  1.  Spring  v.  South  Car.  Ins.  Co., 
8  Wheaton,  268. 

2.  What  is  the  character  of  the  mortgagor  at  law  1 

Technically  speaking,  the  mortgagor  has,  at  law,  a  mere  tenancy,  and 
that  is  subject  to  the  right  of  the  mortgagee  to  enter  immediately,  and  at 
his  pleasure,  if  there  be  no  agreement  to  the  contrary.  He  may  at  any 
time  he  chooses,  and  before  a  default,  put  the  mortgagor  out  of  possession, 
by  ejectment,  or  other  proper  suit. — Birch  v.  Wright,  1  Durn.  Sr  East. 
Rep.,  378.  Keech  v.  Hall,  Dougl.,  21.  Legg  v.  Strudwick,  Salk.,  414. 
Comyn's  Dig.,  tit.  Estate,  I.  H. 

The  mortgagor  has  no  power  of  making  leases  to  bind  the  mortgagee 
He  cannot,  against  the  Avill  of  the  mortgagee,  do  any  act  to  disseise  him. 
—Cro.  Jac,  660.     Cro.  Car.,  304.     3  Levi7ig,  388.     Skin.,  424. 

The  mortgagor  in  possession  is  considered  to  be  so  with  the  consent 
of  the  mortgagee,  and  cannot  be  treated  as  a  trespasser. — Rockwell  v. 
Bradley,  2  Conn.  Rep.,  1.  Blaney  v.  Bearce,  2  Greenlf.  Rep.,  132.  Ers- 
kine  v.  Towrisend,  2  Mass.  Rep.,  493.  Jfewall  v.  Wright,  3  Mass.  Rep., 
138.  Coleman  v.  Packard,  16  Mass.  Rep.,  39.  Simpson  v.  Ammons,  1 
Binn.,  176.  McCall  v.  Lenox,  9  Serg.  Sf  Rawle,  302.  Wilder  v.  Hough- 
ton, 1  Pick.  Rep.,  88. 

The  mortgagor  is  tenant  at  will,  sub  modo.  He  is  not  entitled  to  the 
emblements  as  others  are  ;  and  he  is  no  better  than  a  tenant  at  sufferance, 
and  is  not  entitled  to  notice  to  quit  before  an  ejectment  can  be  maintained 
against  him. — Moss  v.  Gillmore,  Dougl.  Rep.,  279.  Thunder  v.  Belcher, 
3  East's  Rep.,  449.     Birch  v.  Wright,  1  Durn.  4*  East's  Rep.,  383. 

A  mortq-agor  has  had  ascribed  to  him  a  variety  of  characters  in  which 
there  existed  some  points  of  resemblance.  But  it  would  be  productive  of 
much  error,  if  it  were  to  be  concluded  as  complete  in  every  point,  to  any 
one  of  the  characters.  The  relations  of  vendor  and  purchaser,  of  princi- 
pal and  bailiff,  of  landlord  and  tenant,  of  debtor  and  creditor,  of  trustee 
and  cestui  que  trust,  have  been  applied  to  the  relation  of  mortgagor  and 
mortgagee,  according  to  their  different  rights  and  interests,  before  or  after 
the  condition  forfeited,  before  or  after  the  foreclosure,  and  according  as 
the  possession  was  in  the  mortgagor  or  mortgagee. — Quo  teneam  vultus 
mutantem  Protea  nodo  ?  The  truth  is,  it  is  a  relation  perfectly  anomalous 
and  stii  generis.  The  names  of  mortgagor  and  mortgagee  most  properly 
characterize  the  relation.  They  are  characters  as  well  known,  and  their 
rights,  powers,  and  interests  as  well  settled  as  any  in  the  law. 

It  is  a  contract  of  a  peculiar  nature,  by  which,  under  certain  condi- 
tions, the  mortgagee  becomes  the  purchaser  of  a  security  and  pledge,  to 
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hold  to  his  own  use  and  benefit.  He  acquires  a  distinct  and  independent 
beneficial  interest  in  the  estate  ;  he  has  always  a  qualified  and  limited 
right,  and  may  eventually  acquire  an  absolute  and  permanent  one  to  take 
possession,  and  he  is  entitled  to  enforce  his  right  by  an  adverse  suit,  in 
mortem^  against  the  mortgagor. — Cholmondeley  v.  Lord  Clinton,  2  Jac.  cS' 
Walker,  182,  et  seq. 

The  mortgagor  is  the  owner  of  the  property  against  all  the  world, 
subject  only  to  the  lien  of  the  mortgagee. — Hitchcock  v.  Harrington,  0 
Johns.  Rep.,  295.  Coles  v.  Coles,  15  Johns.  Rep.,  320.  Dickenson  v, 
Jackso?i,  6  Cowen^s  Rep.,  MT.  JJstor  v.  Hoyi  et  aL,  5  Wendell's  Rep., 
(i03. 

The  mortgagor  in  possession  before  foreclosure,  is  regarded  as  seised 
of  the  land  ;  and  if  he  convey  the  land  with  covenant  of  seisin,  the  exist- 
ence of  the  mortgage  is  not  a  breach  of  the  covenant ;  but  if  the  covenant 
was  of  an  indefeasible  estate,  the  covenant  would  be  broken.  And  before 
foreclosure  the  mortgagor  remains  seised  of  the  freehold,  and  the  mort- 
gage has  but  a  chattel  interest. — Sedgwick  v.  Hollenback,  7  Johns.  Rep., 
380.  Runyan  v.  Mersereau,  11  Johns.  Rep.,  538.  Delavergene  v.  JVorris, 
7  Johns.  Rep.,  358.  Ford  v.  Philpot,  5  Har.  4*  Johns.  Rep.,  312.  Hin- 
tington  V.  Smith,  4  Conn.  Rep.,  235.  McCall  v.  Lenox,  9  Serg.  £r  Ravjle 
Rep.,  302.     Blaney  v.  Bearce,  2  Greenlf.  Rep.,  132. 

3.  How  is  the  mortgagor  considered  in  equity  \ 

The  mortgagor  has  an  estate  in  the  land  in  the  nature  of  a  trust  es- 
tate, which  may  be  granted,  devised  and  entailed.  The  mortgage  is  but 
a  pledge  or  security  for  the  payment  of  the  debt,  or  the  discharge  of  the 
engagements,  for  which  it  was  given.  The  estate  of  the  mortgage  is  a 
mere  chattel  interest.  His  title  is  confined  to  a  particular  purpose.  He 
has  no  right,  nor  can  he  make  use  of  any  remedy,  further  than  as  may  be 
necessary  to  secure  the  repayment  of  the  money  due  him.  When  that  is 
paid,  his  duty  is  to  reconvey  the  estate  to  the  person  entitled  to  it.  It 
never  remains  in  his  hands,  clothed  with  any  fiduciary  duty.  Ele  is  never 
entrusted  with  the  care  of  it ;  nor  under  any  obligation  to  hold  it  for 
any  one  but  himself:  nor  is  he  allowed  to  use  it  for  any  other  purpose. 
The  estate  is  not  committed  to  his  care,  nor  has  he  the  means  of  prev^ent- 
ing  or  of  being  acquainted  with  the  changes  which  the  title  to  the  equity 
of  redemption  may  undergo,  either  by  the  act  of  the  mortgagor,  without 
his  privity,  or  by  operation  of  law,  by  descent,  forfeiture,  or  otherwise. — 
Cholmondeley  v.  Lord  Clinton,  2  Jac.  4*  Walker  Rep.,  182.  Seton  v. 
Slade,  7  Ves.,  283.  Cashbume  v.  Inglis,  2  Jac.  Sr  Walk.  Rep.,  194..  Len- 
non  v.  Jfapier,  2  Scho.  Si  Lefr.,  684..  Cashbume  v.  Scarje,  1  Jltk.  Rep., 
605.     Dixon  v.  Saville,  1  Bro.  Ch.  Rep.,  327. 

Where  the  mortgagee  obtains  the  renewal  of  a  lease,  or  any  other 
advantage,  in  consequence  of  his  situation  as  such  mortgagee,  the  mort- 
gagor coming  to  redeem  will  be  entitled  to  the  benefit  thereof. — She  v. 
Manhattan  Co.,  1  Paige'' s  Rep.,  48. 

A  mortgagee  refusing  to  restore  the  mortgaged  premises,  on  the  ten- 
der of  the  mortgage  money,  should  be  answerable  for  accidents  thereafter 
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happening  to  the  property  ;  but  if  a  slave  be  the  subject  matter,  who  was 
laboring  under  a  malady,  of  which  he  dies,  at  the  time  of  the  mortgage 
and  tender,  the  mortgagee  shall  not  be  responsible. — Shannon  v.  Speers, 
2  ^.  K.  Marsh.,  312.  Rakestraw  v.  Brewer,  2  P.  Will.,  511.  4  Kent's 
Com.,  167.     Holridge  v.  Gillespie,  2  Johns.  Ch.  Rep.,  33. 


OF  THE  EQUITY  OF   REDEMPTION. 
1.  What  is  the  doctrine  as  to  the  mortgagor's  equity  of  redemption'? 

The  equity  doctrine  is,  that  the  mortgage  is  a  mere  security  for  the 
debt,  and  only  a  chattel  interest,  and  that,  until  a  decree  of  foreclosure,  the 
mortgagor  continues  the  owner  of  the  fee.  The  equity  of  redemption  is 
considered  the  real  and  beneficial  estate,  tantamount  to  a  fee  at  law ;  and 
it  is  accordingly  held  to  be  descendable  by  inheritance,  devisable  by  will, 
and  alienable  by  deed,  precisely  as  if  it  were  an  absolute  estate  at  law. — 
Mills  V.  Banks,  3  P.  Will.,  6.  Wilson  v.  Troup,  7  Johns.  Ch.  Rep.,  25. 
Kinnoul  v.  Money,  2  Swanst.  Rep.,  208.  Jeremy  on  Eg.  Jurisp.,  B.  1,  ch. 
•I,  p.  1S2. 

The  courts  of  law  have  also,  by  a  gradual  and  almost  insensible  pro- 
gress, adopted  these  equitable  views  of  the  subject,  which  are  founded  in 
justice,  and  accord  with  the  true  intent  and  inherent  nature  of  every  such 
transaction. — 4  Kent's  Comm.,  160.  Cashborne  v.  Scarf e,  1  Jltk.,  60.S. 
The  Kins;  v.  St.  Michael's,  Dough.  Rep.,  41.  Runyun  v.  Mercerau,  11 
Johns.  Rep.,  534.  The  King  v.  Edington,  1  East's  Rep.,  2s8.  Jackson 
V.  Witlard,  4  Johns.  Rep.,  41.  Huntington  v.  Smith,  4  Conn.  Rep.,  235. 
McCullv.  Lenox,  9  Serg.  Sr  Rawle,  302.  Ford  v.  Philpot,  5  Har.  Sr  Johns.^ 
112.  Wilson  v.  Troup,  2  Cowen's  Rep.,  195.  Eaton  v.  Whiting,  3 
Pick.  R'p.,  484.  Blaneyv.  Bearse,  2  Greenleaf  Rep.,  132.  Anson  v.  Lee, 
4  Simons  Hep.,  364. 

Equity  allows  a  redemption  of  property,  on  the  general  principle  of 
relieving  against  forfeitures,  when  compensation  can  be  made. — Scott  v. 
Britton,  2  Yi^rger's  Rep.,  215.     Skinner  v.  Miller,  5  Litt.  Rep.,  84. 

An  equity  of  redemption  is  indivisible. — Franklin  v.  Gorham,  2  Day 
Rep.,  142. 

If  the  mortgagee  sells  the  equity  of  redemption  by  execution  at  law, 
to  satisfy  the  mortgage  debt,  and  then  proceeds  at  law  against  the  mort- 
gagor's p-rson,  or  other  property,  to  obtain  the  residue  of  the  debt,  unsat- 
isfied by  the  sale  of  the  equity  of  redemption,  or  if  the  whole  debt  is  satis- 
fied by  such  sale,  he  must  assign  over  to  the  mortgagor  the  bond  and 
mortgage,  to  enable  him  to  compel  the  purchaser  of  the  equity  of  redemp- 
tion to  refund  to  him  the  debt  out  of  the  land  mortgag-ed.  —  Tice  v.  Annin, 
2  Johns.  Ch.  Rep.,  125. 

The  mortgagee  may  become  the  purchaser  of  the  equity  of  redemp- 
tion, if  he  does  not  make  use  of  his  incumbrance  to  influence  the  mortga- 
gor to  part  with  the  estate  for  less  than  its  real  value. — Hicks  v.  Hicks,  5 
Gill  Sr  Johns.  Rep.,  34. 
27 
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2.  Who  may  redeem  1 

None  but  the  mortgagor,  his  heirs  or  assigns,  are  entitled  to  redeem, 
or  can  maintain  a  bill  in  equity  to  obtain  a  re-conveyance  of  the  land 
morto-aged. — Smi/kv.  Man"ing^s  Extrs.,  9  J\Iuss.  Rep. 

This  must  be  held  to  include  all  persons  who  have  acquired  any  in- 
terest in  tlie  lands  mortrrag-ed,  by  operation  of  law  or  otivarwise,  in  prior- 
ity of  title.— 2  Fo7dL  Eq.^B.  3,  ch.  1.     4  Kent's  Com.,  162. 

Such  persons  have  a  clear  right  to  disenjrage  the  property  from  all 
incumbrauces,  in  order  to  make  their  own  claims  beneficial  or  available. 
Hence  a  tenant  for  life,  a  tenant  by  the  curtesy,  a  jointress,  a  tenant  ia 
dower  in  some  cases,  a  reversioner,  a  remainderman,  a  judgment  credi- 
tor, a  tenant  by  elegit,  and  indeed  every  other  person,  being  an  incum- 
brancer, or  having  a  legal  or  equitable  title  or  lien  therein,  may  insist  up- 
on a  redemption  of  the  mortgage,  in  order  to  enforce  their  lespective 
claims  and  interest  in  the  land. —  Butler's  Kote  Co.,  Lift.,  20S.  Swan- 
nock  V.  L'fford,  Jjmbler  Rep.,  6.  Kinnoul  v.  .Money,  3  Swanst.  Rep.,  208. 
Jer.  on  Eq.  Jurisp.,  182.  4  Kent's  Cum..,  162.  2  S/o'-y's  Eq.  Jmisp., 
291.  Sliarpe  v.  Scarborough,  4  Ves.  Rep.,  538.  1  Powell  on  Jfort.,  312. 
Ci'rant  v.  Dunne,  9  Johns.  Rep.,  591.  Hill  v.  Holliday,  2  Litt.  Rep.,  332. 
Bird  V.  Gardener,  11.  jMass.  Rep.,  364. 

Even  a  person  claiming  under  a  prior  or  subsequent  voluntary  con- 
veyance, may,  as  against  the  mortgagee,  redeem. — 2  Fonbl.  Eq.,  B.  3, 
ch.  1,  sec.  9. 

But  no  person,  except  the  mortgagor,  his  heirs  or  privies  in  estate, 
has  a  right  to  redeem  or  to  call  for  an  account,  unless,  indeed,  it  can  be 
shown  that  there  is  collusion  between  them  and  the  mortgagee.  Hence 
it  is  that  a  mere  annuitant  of  the  mortgagor  (who  has  no  interest  in  the 
land.)  has  no  title  to  redeem. — Troughton  v.  Binks,  6  Ves.,  572.  White 
V.  P am' her,  1  Knnpp's  Rep.,  229. 

An  incumbrancer  pendente  lite  is  not  entitled  to  redeem. — Jones  v 
Meredit'i,  Comyn's  Rep.,  670. 

Where  a  mortgagee  has  two  mortgages  upon  different  estates,  sepa- 
rately mortgaged  to  him  by  the  mortgagor,  and  one  of  them  is  a  deficient 
security  for  the  debt,  and  the  other  is  more  than  sufficient,  the  mortgagor 
and  his  heirs  will  not  be  allowed  to  redeem  one,  without  redeeming  the 
other. —  1  JIad.  Ch.  Pr.,  425.  Shulleworth  v.  Laycork,  1  Ver/i.  Rep.,  24-5. 
Margrave  v.  Lellnoke,  2  Vern.  Rep.,  207.  Pope  v.  Onslow,  2  Vern.  Rep.., 
283,     Jones  v.  Smith,  2  Ves.  Jui.,  376.     Ex  parte  King,  1  ^tk.  Rep.,  300. 

And  if  the  equity  of  redemption  of  one  of  the  estates  be  sold,  the 
purchaser  will  not  be  permitted  to  redeem  that  estate  (if  the  mortgage  has 
become  absolute  at  hnv,)  without  redeeming  both  mortgages. — Purefoyv. 
Purefoy,  1  Vern.,  29.  Ex  parte  Carter,  Ambler's  Rep.,  733.  Jones  v. 
Smith,  2  Ves.  Jun.,  376.  Jreaoii  v.  Denn,  2  Cox  Rep.,  425.  Willie  v. 
Lugg,  2  Eden  Rep.,  80. 

The  ground  of  this  doctrine  is,  that  he  who  seeks  equity,  must  do 
equity  ;  and  a  court  of  ecjuity  will  not  assist  any  person  in  depriving  a 
mortgagee  of  any  security  which  he  would  have  against  the  mortgagor. — 
2  Fonbl.  Eq.,  B.  2,  ch.  3,  sec.  9.     2  Story's  Eq.  Jurisp.,  292. 
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A  purchaser  of  lands  at  a  sheriff's  sale,  who,  under  the  act  of  New 
York,  of  April  12,  1820,  receives  a  certificate  from  the  sheriff,  is  to  re- 
deem a  prior  mortgage. 

And,  where  subsequent  to  the  sheriff's  sale,  the  land  being  again 
sold  by  a  master  under  a  decree  of  foreclosure,  the  same  person  became 
the  purchaser  at  each  sale,  and  paid  at  the  two  sales  together,  two  thou- 
sand dollars  more  than  the  property  was  worth,  it  was  ordered  that  the 
balance  remaining  in  the  register's  hands,  after  satisfying  all  incumbran- 
ces, should  be  paid  over  to  the  purchaser  at  the  sheriff's  sale. — Matter 
of  Schruyhnm,  Hopk.  Rep.,  88. 

No  person  can  come  into  a  court  of  equity,  for  a  redemption  of  a 
mortgage,  unless  he  is  entitled  to  the  estate  of  the  mortgao-or,  or  claims 
a  subsisting  interest  under  it. — Grant  v.  Duine,  9  Johns.  Rep.,  591. 

W.  holding  a  mortgage  against  C,  became  indebted  to  him  on  book 
account,  to  the  amount  of  $.S,000,  after  which  R.  recovered  a  judgment 
against  C. :  Held,  that  C.  was  entitled  td  set-uff  the  $3,000  against  the 
mortgage,  and  his  right  passed  to  R.  by  virtue  of  his  judgment,  which 
gave  him  a  right  to  redeem,  and  to  have  the  $3,000  allowed  on  the  mon- 
tage.—Roosei^elt  v.  The  Ba7ik  of  Jfiagara,  Hopk.,  579.  Hill  v.  Holliday, 
2  Litl.  Rei>.,  332. 

Where  the  mortgagee  purchases  the  mortgaged  premises  under  judi- 
cial proceedings,  and  continues  to  own  them  until  such  judicial  proceed- 
ings are  reversed,  the  mortjagor  is  entitled  to  redeem. — Hubble  v.  Brad- 
weirs  Heirs,  8  Ohio  Rep.,  127. 

A  party  allowed  to  redeem  slaves,  pledged  to  an  assignee  to  secure 
the  assigned  debt  and  other  loans,  is  required  to  pay  the  debt  with  inter- 
est, deducting  the  hire  of  the  slaves  up  to  the  date  of  the  final  decree. — 
Woodward  v.  Fitzpatrick,  9  Dana,  120.  Wilkins  v.  Sears,  4  Monroe^s 
Rep.,  347. 

3.  What  if  a  mortgage  be  usurious  1 

Where  a  mortgage  is  infected  with  usury,  though  neither  the  mort- 
gagee nor  his  assignee  can  proceed  in  equity  for  a  foreclosure,  yet  the 
mortgagor  cannot  redeem  without  a  tender  of  the  sum  really  due  in  con- 
science.—  Trumho's  Extr.  v.  Blizzard,  6  Gill  6f  Johns.  Rep.,  18. 

If  a  mortgagor  is  driven  to  file  a  bill,  it  must  be  done  to  redeem. 
He  cannot  file  a  bill  merely  to  set  aside  a  sale,  and  have  the  premises  re- 
sold, even  though  the  mortgagee  may  have  inequitably  made  use  of  his 
power  to  sell,  and  unfairly  bought  in  the  property. — Goldsmith  v.  Osborne 
1  Edw.  Rep.,  560.  Dust  v.  Cotirad,  5  Munf.  Rep.,  411.  Williams  v. 
Howard,  3  Murph.  Rep.,  74. 

A  fair  purchaser  at  a  sheriff's  sale,  under  contract  with  the  defend- 
ant, that  he  may  redeem,  holds,  as  in  mortgage  5  and  another  creditor 
may  maintain  his  bill  to  redeem,  have  a  sale  and  appropriation  of  the  pro- 
ceeds.—  Toder  V.  Stamford,  7  Monroe's  Rep.,  4S0. 

Where  the  plaintiff  assigned  the  lease  of  a  farm  to  secure  the  pay- 
ment of  a  debt  due  to  the  defendant,  and  the  parties  afierwards  entered 
into  an  agreement,  by  which  the  plaintiff,  in  consideration  of  a  sum  of 


2li  OF  MORTGAGES. 

money  expressed,  but  not  in  fact  paid,  agreed  to  give  up  to  the  defendant 
one-half  of  the  farm  ;  and  the  defendant  entered  i^ito  the  possession  of  the 
premises,  and  surrendered  the  lease  to  the  landlor  I,  and  took  a  new  lease 
for  an  extended  term  of  years :  it  was  held.,  that  the  plaintiff  was  entitled 
to  redeem  the  whole  premises,  and  upon  such  redemption  to  liave  the  entire 
benefit  of  the  new  lease. — Holdridge  v.  Gillespie,  2  Joluis.  Vh.  R  p.,  30. 

A  mortgagor  of  slaves  may  maintain  his  bill  to  redeem,  for  an  account 
of  hire,  &c.,  and  for  compensation  for  a  slave  sold  by  the  mortgagee. — 
Wilkins  v.  Sears,  4  Monroe^s  Rep.,  34'7. 

Where  a  right  in  equity  of  redeeming  mortgaged  land  is  attached  on 
mesne  process,  and  afterwards  sold  on  execution,  a  second  mortgage  in 
the  interval  between  the  attachment  and  sale,  is  valid  ;  and  the  second 
mortgagee  or  his  assignee,  may  redeem  the  right,  in  equity,  sold. — Bige- 
low  V.  Wilson,  1  Pick.,  485. 

Where  the  purchaser  of  an  equity  of  redemption  pays  the  mortgage 
debt  and  takes  an  assignment  of  the  mortgage,  the  widow  of  the  mortgagor 
■will  not  be  let  in  to  redeem,  except  upon  paying  the  whole  debt  secured 
by  the  mortgage. 

But  where  one  claiming  under  the  mortgagor,  redeems,  the  widow  of 
the  mortgagor  will  be  let  in  by  contributing  her  portion  of  the  mortgage 
debt,  according  to  the  value  of  her  life  estate  in  one-third  part  of  the 
mortgaged  premises. — Gibson  v.  Crehore,  5  Pick.  Rep.,  146. 

'1  he  executrix  of  the  mortgagor,  or  of  his  grantee,  having  no  interest 
in  the  premises,  is  not  entitled  to  redeem,  and  cannot  revive  a  suit  for 
that  purpose,  commenced  by  the  testator  in  his  lifetime. — Douglass  v. 
Sherwan,  2  Paige's  Rep.,  358. 

A  trustee  in  receipt  of  rents  and  profits  of  a  mortgaged  estate,  under 
an  old  conveyance  of  the  equity  of  redemption,  upon  trusts  to  sell  and 
pay  off  certain  debts  which  have  been  long  since  satisfied,  is  not  entitled 
to  redeem  the  mortgage. — Owen  v.  Fink,  2  Sim.  Sc  Stu.  Rep.,  600.  Chown- 
ing  V.  Cox,  1  Rand.  Rep.,  306. 

A  judgment  creditor  of  the  mortgagor  will  be  permitted  (o  redeem 
the  premises  in  the  hands  of  the  heirs  or  personal  representatives  of  the 
mortgagee. —  Vaii  Buren  v.  Olmstead,  5  Paige  s  Rep.,  9. 

A  second  mortgagee  whose  deed  is  registered,  not  made  a  party  to  a 
bill  by  first  mortgagee,  to  foreclose  and  sell,  is  entitled  to  redeem  the 
purchaser  under  the  decree. — Ormsby  v.  Thorp,  2  Moll.,  503.  Cooper  v. 
Martin,  1  Dana's  Rep.,  25.  Western  Ins.  Co.  v.  The  Eagle  Fire  Ins.  Co., 
1  Paige's  Rep.,  284.  Saunders  v.  Frosi,  5  Pick.  Rep.,  259.  Franklin  v. 
Gorhnm,  2  Day's  Rep.,  142. 

If  the  mortgagee  of  a  slave  recover  him  in  detinue  against  a  person 
claiming  under  a  bona  fide  purchaser  from  the  mortgagor,  equity  will  con- 
sider such  person  as  standing  in  the  place  of  the  mortgagor,  and  entitled 
to  redeem  the  slave  by  paying  the  debt. — Dust  v.  Conrad,  5  Munf.  Rep., 
411. 

A  husband  and  wife  being  jointly  entitled  to  an  equity  of  redemption 
in  fee,  conveyed  it  by  deed,  without  a  fine,  to  the  mortgagee.  The  wife 
survives.  She  or  her  heirs  may  redeem. — Price  v.  Copper,  1  Sim.  4*  Stu. 
ffcp.,  347  v.'.:v,.i^  :  .timr-n.^tif 
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A  decree  of  foreclosure  shall  not  preclude  a  purchaser  of  a  moiety  of 
the  equity  of  redemption  from  being  let  it  to  redeem. — Spiller  v.  Sptller, 

1  Hayw.  Rep.,  482.   Weaver  v.  J\laule,  2  Russ.  8f  Mylne,  97.   Reeve  v.  Hicks, 

2  Sim.  Si-  S(u.  Rep.,  403. 

4.  What  is  the  rule  as  to  the  right  of  a  widow  to  dower,  where  the 
husband  dies  seised  of  an  equity  of  redemption  only,  having  mortgaged 
the  land  before  the  marriage  1 

That  the  widow  shall  have  her  dower  in  the  equity  of  redemption. — 
Hitchcock  V.  Harrison.  6  Johns.  Rep.,  290.  Collins  v.  Torry,  7  Johns.  Rep., 
278.  Coles  V.  Coles,  15  Johns.  Rep.,  319.  Walker  v.  Griswold  et  at.,  6 
Pick.  Rep.,  416.     Smith  v.  Eustis  et  al.,  7  Greenlf.  Rep.,  41. 

5.  What  is  the  rule  as  to  the  conditions  upon  which  a  party  will  be 
allowed  to  redeem  1 

The  redemption  must  be  for  the  entire  mortgage,  and  not  by  parcels. 
He  who  redeems  must  pay  the  whole  debt,  and  he  will  then  stand  in  the 
place  of  the  party  whose  interest  in  the  estate  he  discharges. — 3  Atk. 
Rpp.,3\3.  Polk  V.  Clinton,  12  Ves.,  59.  Catkins  v.  .Munsell,  2  Roof s 
Rep  ,  333.  Skinner  v.  Miller,  5  Litt.  Rep.,  85.  Franklin  v.  Gorham,  2 
Day''s  Rep.,  142.  Gibson,  v.  Crehore,  5  Pick.  Rep.  146.  Dabney  v. 
Green,  4  Hen.  Sc  Munf.  Rep.,  101.  Western  Ins.  Co.  v.  Eagle  Fire  Ins. 
Co.,  1  Paige,  284.  Reeve  v.  Hicks,  2  Sim.  Sc  Stu.  Rep.,  403.  4  Kent's 
Com.,  163. 

It  is  essential  to  a  bill  to  redeem,  that  the  plaintiff  should  offer  to  pay 
the  dept,  interest,  and  costs. — Beekmanv.  Frost,  18  Joh7is.  Rep.,  144.  1 
Johns.  Ch.  Rep.,  282.  Ogle  v.  Ship,  1  A.  K.  Marsh,  287.  Willard  v. 
Fisk,  2  Pick.,  540.  Henderson  v.  Stewart,  4  Hawk.  Rep.,  256.  Price  v. 
Copper,  I  Sim.  Sf  Stu.,  347. 

The  amount  which  a  judgment  creditor  is  bound  to  pay  to  redeem 
mortgaged  premises,  after  a  statute  foreclosure,  is  the  sum  actually  due 
upon  the  mortgage,  and  not  the  sum  bid  by  the  purchaser  at  the  sale  under 
the  statute. — Benedict  v.  Cilman,  4  Paige's  Rep.,  58. 

A  mortgagor  who  goes  into  chancery  to  redeem,  will  not  be  per- 
mitted to  do  so  but  upon  payment  not  only  of  the  mortgage  debt,  but  of 
all  other  debts  due  from  him  to  the  mortgagee. — Lee  v.  Stone,  5  Gill  Sc 
Johns.  Rep.,  1.     Chaney  v.  Cook,  5  Monroe,  249, 

But  if  the  mortgagee  seeks  to  foreclose,  the  mortgagor  will  be  per- 
mitted to  redeem,  on  payment  of  the  mortgage  debt  only. — Ibid. 

Where  a  bill  is  filed  by  several  persons,  as  owners  of  the  equity  of 
redemption  in  the  property  mortgaged,  in  different  proportions,  the  pro- 
ceedings of  the  mortgagee  under  the  power  to  sell  contained  in  the  mort- 
gage, will  not  be  suspended  or  delayed  until  the  plaintiffs  have  settled  the 
question  as  to  the  rateable  proportion  which  each  is  to  contribute  towards 
the  redemption. — Brinckerhojf  v.  Lansing,  4  Johns.  Ch.  Rep.,  65. 

The  power  of  enforcing  the  right  of  redemption  is  an  equitable  power 
residing  in  the  courts  of  chancery  ;  and  if  there  be  no  formal  distinct 
equity  tribunal,  the  power  is  exercised  upon  equitable  principles  in  courts 
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of  law  clothed  with  a  jrreater  or  less  portion  of  equity  jurisdiction,  in  car- 
rvinof  the  ris^ht  of  redemption  into  efi'ect.  A  court  of  equity  is  sonietirnes 
obliged  to  inarshal  the  burthen  according  to  the  equity  of  the  different 
claimants,  in  order  to  preserve  a  just  proportion  among  those  who  are 
bound  in  good  conscience  to  a  just  contribution,  and  in  order  to  prevent 
one  creditor  from  exercising  his  election  between  different  fund.*,  unrea- 
sonably, and  to  the  prejudice  of  another,  'ihe  principle  of  equity  in  these 
cases  is  clear  and  luminous,  and  it  is  deeply  engrafted  in  general  jurispru- 
dence.— i  Kent's  Com.,  16'i.      1  Powell  on  Mart.,  342. 

6.   Maj-^  an  equity  of  redemption  be  sold  under  an  execution  at  law  1 

Under  the  English  law,  it  is  not  liable  to  sale  on  execution.  It  is 
held  to  be  equitable  assets,  and  is  marshalled  according  to  equity  prin- 
ciples.— Lysterv.  DolanJ,  1  Ves.Jun.,  iSl.  Scott  v.  Scholey,  8  Eai>t\-  Rep. 
467.     Metcrilf  V.  Sc/ioleij,  5  Bos.  6,'  Pull.,  iiS  I. 

But  in  this  country  the  rule  has  very  extensively  prevailed,  that  an 
equity  of  redemption  was  vendible  as  real  properij^  on  an  execution  at 
law  ;  and  it  is  chargeable  with  the  dower  of  the  wife  of  the  mortgagor. — 
4  Kent's  Com.,  IGl.  Waters  v.  Stwirl,  I  Caines''  Cases  in  Error,  VI.  Ho- 
bnrt  V.  Frisbie,  5  Conn.  Rep.,  592.  Ingersoll  v.  Sawyer,  2  Pick.  Rep.,  276. 
Ford  V.  Phil  pot,  5  Hur.  <S*  Johns.  Rep.,  312.  Carpenter  v.  Sutton,  7  Pick. 
Rep.,  49.     Jackson  v.  Hull,  10  Johns.  Rep.,  481. 

OF  THE   RE-CONVEYANCE. 
1.   What  is  the  general  doctrine  as  to  re-conveyance  1 

If  a  mortgage  be  satisfied  without  sale,  and  the  estate  is  to  be  restored 
to  the  mortgagor,  it  will  depend  upon  circumstances  whether  a  re-con- 
veyance be  necessary.  When  the  mortgage  is  made  with  a  condition  that 
the  conveyance  shall  be  void  on  payment  at  a  given  day.  and  the  condition 
be  fulfilled,  the  land  returns  to  the  mortgagor  without  any  re-conveyance, 
and  by  the  simple  operation  of  the  condition. — 4  Kent's  Com.,  193. 
Preston  on  Conv.,  200. 

But  if  there  had  been  a  default,  then,  as  the  estate  had  become  ab- 
solute at  law,  according  to  the  old  doctrine,  the  language  of  the  books  has 
been,  that  a  re-conveyance  was  necessary  on  discharging  the  debt — Har- 
rison V.  Owen,  I  ^^tk.  Rep.,  520.  1  Scho.  tS*  L(</'r.,  176.  8  Massachusetts 
Rep.,  557. 

The  debt,  generally  speaking,  is  considered  as  the  principal,  and  the 
land  only  the  incident ;  and  discharging  or  forgiving  the  debt,  with  the  de- 
livery of  the  security,  any  time  before  foreclosure,  extinguishes  the  mort- 
gage ;  and  no  reconveyance  is  necessary  to  restore  the  title  to  the  mort- 
gagor. So  an  assignment  of  the  debt  by  deed,  by  writing,  or  by  parol,  is 
said  to  draw  the  land  after  it  as  a  consequence. — Graij  v.  Jenks,  3  Mason 
Rep.,  521.  Richard  v.  SyOTv,  3  Eq.  Cus.  Jibr.,  617.  Martin  v.  Moiolin, 
2  i?t//T  Rep.,  978.  Johnson  v.  Hart,  3  John^.  Cas.,  322.  Jackson  v. 
SVillard,  4  Johns.  Rep.,  41.      Rumjon  v.  Mersereau,  11  irfera,  534.      Jack- 
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son  V.  Davis,  18  /r/em,  7.  Jackson  v.  Brown,  19  Idem,  325.  Wilson  v. 
Troup,  2  Cowen's  Rop.,  195,  F^e;i^z  v.  Dehaven,  1  Se/-g.  <S*  Rawle,  312. 
De/i  V.  Spinning,  I  Ha/st.  Rep.,  'l-Tl.  Morgan  v.  Davis,  2  i/^f</-.  Sf  Mcflen. 
Rep.,  17.  P«im  V.  Paw/,  3  /(/e;?2,  399.  Hatch  v.  White,  2  Call.  Rep., 
155.  Pntlison  v.  //m/^,  9  Cowen's  Rep.,  IVl.  Paine  v.  French,  4  OAz'o 
iZe/?.,  320.     C/-q/>  v.  Webster,  4  /eaw/e  i?  p.,  242. 

In  Massachusetts,  the  old  technical  rules  of  the  common  law  more 
strictly  prevail ;  there,  the  estate  of  the  mortgagee  cannot  be  assigned  ex- 
cept by  deed,  though  a  bond  may  be  assigned  and  pass  without  deed,  and 
even  by  delivery.  Upon  the  discharge  of  the  mortgage  debt,  after  a  de- 
fault, a  re-conveyance  is  deemed  requisite  to  restore  the  fee  to  the  mort- 
gagor. This  is  the  doctrine  also  in  Connecticut,  Virginia,  and  Kentucky. 
— \  Kenth  Coin.,  194-.  Trowbridge'' s  Essay  on  Morf.,  8  Mass.  Rep.,  554. 
Warden  v.  Adams,  15  Idem,  233.  Parsons  v.  Welles,  17  Idem,  4.19. 
Phelps  V.  Sage,  2  Datfs  Rep.,  151.  Faulkner  v.  Brockenbrough,  4  Rand. 
Rep.,2'15.     Breckenridge  v.  Brook,  2  Marsh.  Rep.,  337. 


MORTGAGE  OF  PERSONAL  PROPERTY,  OR  PLEDGE. 

1.  What  is  the  distinction  between  a  mortgage  of  real,  and  a  mortgage 
of  personal  property  ? 

The  chief  difference  is  in  regard  to  the  rights  of  the  mortgagee,  upon 
breach  of  the  condition.  In  the  latter  case,  there  is  no  necessity  to  brino- 
a  bill  of  foreclosure  ;  but  the  mortgagee,  upon  notice,  may  sell  the  per- 
s.onal  property  mortgaged,  as  he  could  under  the  civil  law  ;  and  the  title, 
if  the  sale  be  bond  fide  made,  will  vest  absolutely  in  the  vendee.  And  it 
makes  no  difTerence,  whether  the  personal  property  mortgaged  consists  of 
goods,  or  of  stock,  or  of  personal  annuities. — Kemp  v.  Westbrook,  1  Ves., 
278.  Hart  v.  Ten  Eijck,  2  Johns.  Ch.  Re/).,  100.  Harrison  v.  //«/•/, 
Comyyi's  Rep.,  392.  I'ucker  v.  Wilson,  1  P.  Will,,  261.  Lockwood  v. 
Ewer,  9  Mod.  Rep.,  275.  2  Fonbl.  Eq.,  B.  2,  ch.  3.  sec.  4.  1  Domnt,  B. 
3,  til.  1,  sec.  3,  art.  9.  Cortleyou  v.  Lansing,  2  Cairns^  Cas.  in  Err.,  210. 
2  Slory's  Com.  on  Eq.  Jurisp.,  297.  Story  on  Bailm.,  207.  Maplrs  v. 
Maples,  2  HilVs  Ch.  Rap.,  300.  Vernon  v.  Vernon  et  al.,  8  Dana,  253. 
Jamicson  v.  Bruce,  (i  Gill  Sf  Johns.,  72.  Poindexter  v.  McCannon,  1  Dev. 
Eq.  Rep.,  373.     Scott  v.  Britton,  2  Yerger,  215. 

2.  What  is  a  pledge  defined  to  be '? 

Sir  William  Jones  defines  it  to  be  a  bailment  of  goods  by  a  debtor 
to  his  creditor  to  be  kept  till  the  debt  is  discharged. — Jones  on  Bailm., 
117.     1  Dana,  Mr.,  ch.  17.     2  Kent's  Com.,  577. 

Lord  Holt  defines  it  thus  :  "  When  goods  or  chattels  are  delivered 
to  another,  as  a  pawn,  to  be  a  security  for  money  borrowed  of  him  by  the 
bailor." — Coggs  v.  Bernard,  2  Lord  Raym.,  909. 

Pothier  defines  a  pawn  or  pledge  to  be  a  contract,  by  which  a  debtor 
gives  his  creditor  a  thing  to  detain  as  a  security  for  his  debt,  which  the 
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creditor  is  bound  to  return  when  the  debt  is  paid. — Poth.  de  JSTantisseTnenfy 
art.  PreL,  no.  2.     Polh.  Pand.,  lib.  13,  tit.  7. 

lu  the  Roman  law,  it  is  properly  called  pignus,  and  is  defined  thus: 
Planus  nppellalum  n  piu;no,  quod  res.,  qua  piiiuori  dantur.  manu  traduntur, 
—Dig.,  lib.  oO,  tit.  16,  /.  238.  Heinecc.  Elem.,  lib.  20,  tit.  1,  sec.  2.  Pa- 
thier  lie  JVtinlis.,  no.  5. 

Domat  defines  a  pledge  to  be  an  appropriation  of  the  thing-  given,  for 
the  security  of  an  engagement. —  1  Domat,  H.  3,  tit.  1,  sec.  1. 

Mr.  Justice  Story  defines  it  to  be  a  bailment  of  personal  property  as 
a  security  for  some  debt  or  engagement. — Story  on  Bailm.,  196.  2  Sto- 
Tifs  Com.  on  Eq.  Jurisp.,  296. 

3.  What  is  the  distinction  between  a  mortgage  and  a  pledge  1 

A  mortgage  of  personal  property  differs  from  a  pledge,  in  this  :  the 
former  is  a  conditional  transfer  or  conveyance  of  the  property  itself,  and  if 
the  condition  be  not  duly  performed,  the  whole  vests  absolutely  at  law, 
in  the  mortgagee,  exactly  as  it  does  in  the  case  of  a  mortgage  of  lands  ; 
the  latter  only  passes  the  possession,  or  at  most  a  special  property  only 
in  the  pledger,  with  a  right  of  redemption  until  the  debt  is  paid,  or  the 
other  engagement  is  fulfilled. 

A  mortgage  is  a  pledge  and  more ;  for  it  is  an  absolute  pledge  to  be- 
come an  absolute  interest,  if  not  redeemed  at  a  certain  time.  A  pledge  is 
a  deposit  of  personal  effects,  not  to  be  taken  back  but  on  payment  of  a 
certain  sum,  by  express  stipulation  or  the  course  of  trade,  to  be  a  lien  on 
them. — Jones  v.  Smith,  2  Ves.  Jun.,  378.     2  Story  on  Eq.  Jurisp.,  296. 

By  a  grant  or  conveyance  of  goods  in  mortgage,  the  whole  legal  title 
passes  conditionally  to  the  mortgagee  ;  and  if  the  goods  are  not  redeemed 
at  the  time  stipulated,  the  title  become;s  absolute  at  law,  although  equity 
v.'ill  interfere  to  compel  a  redemption,  v  But  in  a  pledge,  a  special  property  ^ 
only  passes  to  the  pledgee,  the  general  property  remaining  in  the  pledger.  ) 
There  is  also  another  distinction  ;  in  the  case  of  a  pledge  of  personal 
property,  the  right  of  the  pledgee  is  not  consummated,  except  by  posses- 
sion ;  and  ordinarily,  when  that  possession  is  relinquished,  the  right  of 
the  pledgee  is  extinguished.  But  in  the  case  of  a  mortgage  of  perso.ial 
property,  the  right  passes  by  the  conveyance  to  the  pledgee,  and  posses- 
sion is  not,  or  may  not  be,  essential  to  create  or  support  the  title. — Story 
on  Bailm.,  197.  2  Story's  Eq.  Jurisp.,  296.  2  Kent's  Com.,  557.  Ry- 
all  V.  Quar/e.s,  1  Jltk.  Rep.  167.  Jones  v.  Smit/i,  2  Ves.  Jun.,  378.  Lick- 
barrow  V.  Miison,  6  Easts  Rep.,  25.  Cortleyou  v.  Lansing,  2  Cairns'  Cas. 
in  Err.,  200.  Badlam  v.  Tucker,  1  Pick.  Rep.,  3^i9.  Gordon  v.  JVLtss. 
Mar.  and  Fire  Ins.  Co.,  2  Pick.  Rep.,  2-1-9.  Parks  v.  Hall,  2  Pick.,  206. 
Jirown,  V.  Bement,  8  Joha.^.  Rep.,  96.  j^ckly  v.  Finch,  7  Coiven,  290. 
Hart  V.  Ten  Eyck,  2  Johns.  Ch.  Rep.,  100.  Peters  v.  Ballastier,  3  Pick. 
Rep.,  495.  Flowers  v.  Spraule,  2  Jl.  K.  Marsh.,  56.  Price  v.  Crump,  2 
Hen.  Sf  Munf.,  89.  Thomas  v.  Southard,  2  Dana's  Rep.,  479.  Langdon 
V.  Buel,  9  Wendell,  80.     Patchin  v.  Pierce,   12  Wendell,  61. 
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4.  What  are   the  essential   ingredients  to  constitute  the  contract  of 
pledge  1 

It  is  not  indispensable  that  the  pledge  should  belong  to  the  pledger  ; 
it  is  sufficient,  if  it  is  pledged  with  the  consent  of  the  owner.  And  even 
without  the  consent  of  the  owner,  the  thing  may,  as  between  the  parties, 
be  completely  deemed  a  pledge,  so  that  the  pledger  himself  cannot  re- 
claim it,  except  on  discharging  the  obligation. — Pothier  de  Nantiss.,  7,  27, 
28.  -'-yliffe  Pand.,  B.  4,  tit.  18,  p.  538.  Rogers  v.  Jarvis,  13  Mass.  Rep., 
105.     Lou.  Civil  Code,  art.  31U. 

It  is  not  absolutely  necessary  that  the  thing  should  be  in  existence  at 
the  time  of  the  contract  of  pledge.  Thus,  for  example,  where  a  brick- 
maker  agreed  with  the  lessees  of  a  brickyard,  in  which  he  manufactured 
bricks,  that  the  lessee  should  retain  the  bricks  to  be  made  there,  as  a  secur- 
ity for  their  advances  to  him,  it  was  held,  that  the  bricks  became  pledged 
under  the  contract,  as  fast  as  they  were  manufactured. — Macomber  v. 
Parker,  U  Pick.,  497.  1  Domnt,  B.  3,  tit.  1,  sec.  1.  Dig.,  lib.  20,  tit.  1, 
/.  1,  s.  15.     Ayliffe  Pand.,  B.  4,  tit.  18,  p.  .542. 

If,  at  the  time  of  the  contract,  the  debtor  had  no  property  in  the  thing 
pledged,  but  has  acquired  it  since,  by  what  title  soever,  his  ownership 
shall  relate  back  to  the  time  of  the  contract. — Lou.  Civil  Code,  art.  3111, 

It  is  essential  to  the  contract  of  pledge,  that  the  creditor  be  put  in 
possession  of  the  thing  given  him  in  pledge,  and  consequently  that  the 
actual  delivery  of  it  be  made  to  him,  unless  he  has  possession  of  it  already 
by  some  other  right. — Lou.  Civil  Code,  art.  3119. 

But  this  delivery  is  only  necessary  with  respect  to  corporeal  things ; 
as  to  incorporeal  rights,  such  as  debts,  which  are  given  in  pledge,  the  de- 
livery is  merely  fictitious  and  symbolical. — Idem,  3120.  2  Kent^s  Com., 
581.  2  BelPs  Com.,  25.  Cortelyou  v.  Lansing,  2  Caines'  Cos.  in  Err., 
200.  Homes  V.  Crane,  2  Pick.  Rep.,  610.  Bonsey  v.  ^mee,  8  Pick.,  236. 
Lee  V.  Bradlee,  8  Mart.  Lou.  Rep.,  '20.  Clay  v.  his  Creditors,  9  /c/e/ra, 
519.     Saul  V.  his  Creditors,  17  Idem,  569. 

5.  What  things  may  be  the  subject  of  a  pledge. 

These  are  ordinary  goods  and  chattels ;  but  money,  debts,  negotia- 
ble instruments,  choses  in  action,  and  indeed  any  other  valuable  things  of 
a  personal  nature,  such  as  patent-rights  and  manuscripts,  may  by  the  com- 
mon law  be  delivered  in  pledge. — Kemp  v.  Westbrook,  1  Ves.,  278.  Lock- 
wood  V.  Ewer,  9  Mod.  Rep.,  278.  3  Mk.  Rep.,  303.  McLean  v.  Walker, 
1  Johns.  Rep.,  471.  Roberts  v.  Wyatt,  2  Taunt.  Rep.,  288.  Jarvis  v. 
Rogers,  15  Mass.  Rep.,  105.  15  Mass.  Rep.,  389.  Bowman  v.  Wood,  15 
Mass.  Rep.,  534.  Cortelyou  v.  Lansing,  2  Caines^  Cas.  in  Err.,  200. 
Garlic  V.  James,  12  Johns.  Rep.,  146. 

Of  things  not  in  existence  there  cannot  be  a  technical  pledge  at  com- 
mon law;  and  yet  there  may  be  an  hypothecary  contract,  which  will  at- 
tach as  a  lien  or  pledge  to  them,  as  soon  as  they  come  into  existence. — 
Macomber  v.  Page,  14  Pick.  Rep.,  497.     Story  on  Bailm.,  198, 

In  the  Roman  law,  it  is  said  that  nothing  but  what  is  capable  of  de- 
livery to  the  pledgee,  is  the  proper  subject  of  a  pledge.  Hence,  it  is  said 
28 
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by  Pothier,  that  by  the  Roman  law,  incorporeal  things,  such  as  debts  and 
other  choses  in  action,  cannot  become  the  subject  of  pledge  ;  for  according 
to  that  law,  they  are  incapable  of  deliver3^  Jncorporales  res  trnJitionem 
et  usticapt'onem  non  recipere^  7nanifedum  est. —  Dig.^  lib.  41,  tit.  1,  /.  43. 

There  are  other  passages  in  the  digests  which  seem  to  import  a  dif- 
ferent rule.  Thus  it  is  said,  quod  emptionem  venditionemque  recipit  e/ium 
pignorationem  rrcipere  potest. — Dig.,  lib.  20,  tit-  1,  /.  9,  sec.  1.  Pothier 
Pand.,  lib.  20,  tit.  3,  no.  1. 

And  again  :  Pignus  contrahitur  non  sola  traditione,  sed  etiam  nudd 
conventione,  etsi  non  traditum  est.  —  Dig-,  lib.  13,  tit.  7,  /.  1.  Poth.  Parid., 
lib.  20,  til.  1,  no.  3.     Idem,  tit.  3,  no.  2.     Poth.  Nantiss.,  no.  6. 

Pothier  endeavors  to  reconcile  these  difTerent  passages,  by  stating, 
that  the  word  pignus  is  sometimes  used  in  a  strict  sense,  and  sometimes 
in  a  broad  or  general  sense.  In  strict  sense,  it  includes  only  a  pledge, 
where  there  has  been  a  deliverj',  and  which  alone  was  recognized  jure 
civili  as  a  pledge  j  in  broad  or  general  sense,  pignus  not  only  included  a 
strict  pledge,  but  also  agreements  for  a  pledge,  where  there  was  not  any 
delivery  ;  but  which  agreement  would  be  enforced  by  the  Prater,  jure 
prcBtorid. — Folh.  de  Mafitiss.,  no.  6. 

Domat  insists  that  by  the  Roman  law,  not  only  corporeal  things,  hut 
incorporeal  things  also,  such  as  debts,  actions  and  other  rights,  might  be 
pledged. —  1  Domat,  B.  3,  tit.  1,  sec.  1,  art.  231. 

And  there  are  passages  in  the  Code  which  support  this  view:  JVo- 
men  qunque  debitoris  yignorari  et  generaliter  et  specialiter  posse,  jampridem 
placuil. — Code,  lib.  8,  tit.  17,  /.  4. 

But  then  it  is  added  in  the  Digest:  Si  convenerit,  ut  nomen  debitoris 
neci  pignori  tibi  sit,  tuenda  est  a  Praetore  hcec  conventio. — Dig.,  lib.  13, 
tit.  1,1.  6. 

Pothier  seems  to  think  that  in  the  French  law,  the  same  rule  exists, 
as  to  the  necessity  of  delivery  to  perfect  a  pledge,  as  in  the  Roman  ;  and, 
therefore,  that  incorporeal  things,  such  as  debts,  and  choses  in  action,  are 
not  strictly  capable  of  being  conveyed  in  pledge.  However,  they  are  in 
his  opinion  capable,  by  assignment,  of  being  effectually  used  for  the  same 
purpose. — Pothier  de  Nantiss..,  no.  6.  1  Domat,  B.  3,  tit.  1,  sec.  1,  art.  23. 
^yliffe  Pand.,  B.  4,  tit.  18,  p.  521.  Wood  Civd  Law,  219.  Code,  lib.  8, 
tit.  17,  /.  4. 

By  the  Civil  Code  of  France,  to  give  a  privilege  or  preference  of 
payment  to  other  creditors,  it  is  necessary  that  there  should  be  an  act  of 
pledge,  either  public  or  under  private  signature,  duly  registered,  contain- 
ing a  declaration  of  the  sum  due,  as  well  as  the  kind  and  nature  of  the 
things  in  pledge,  or  a  statement  of  their  quality,  weioht  and  measure, 
where  the  matters  exceed  one  hundred  and  fifty  francs.  The  lilce  privi- 
lege attaches  also  upon  incorporeal  moveables,  such  as  moveable  debts, 
only  where  the  pledge  is  by  public  act,  or  under  private  signature,  re- 
gistered and  made  known  to  the  debtor,  for  the  debt  given  in  pledge. — 
Code  Civile,  art.  2074-5.  Duranton  de  Mantiss.,  liv.  3,  tit.  18,  ch.  I, 
sec.  1. 

In  Louisiana,  the  act  of  pledge,  to  be  valid  against  third  persons, 
must  either  be  in  public  form  or  under  private  signature,  duly  registered 
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in  the  office  of  a  notary-public,  at  a  time  not  suspicious  ;  and  whatever  be 
tlie  form  of  the  act,  it  must  mention  the  amount  of  the  debt,  as  well  as  the 
species  and  nature  of  the  thing  given  in  pledge,  or  have  a  statement 
annexed  thereto,  of  its  number,  weight  and  measure. — Lou.  Civil  Code, 
art.  3125.  Clay  v.  his  Creditors^  9  Mart.  Lou.  Rep.,  523.  Saul  v.  his 
Creditors^  17  Marl.  Lou.  Rep..,  618.  Poulteney's  Heirs  v.  Ogden,  8  Lou. 
Rep..,  4-28.     ^ct  of  1829,  p.  136. 

When  the  thing  given  in  pledge  consists  of  credit  not  negotiable,  to 
enable  the  creditors  lo  enjoy  a  privilege,  it  is  necessary,  not  only  that 
the  proof  of  the  pledge  be  made  by  an  authentic  act,  or  by  act  under  pri- 
vate signature,  duly  recorded,  as  stated  in  the  preceding  article,  but  that 
a  copy  of  this  act  shall  have  been  duly  served  upon  the  debtor  of  the 
credit  given  in  pledge. — Lou.  Civil  Code,  art.  3127. 

In  the  Scottish  law,  goods,  wares  and  merchandise,  are  deemed  the 
proper  subjects  of  pledge.  Negotiable  securities,  also,  are  deemed  capable 
of  becoming  a  pledge.  But  strictly  speaking,  debts  and  choses  in  action 
are  not  so  ;  although  by  being  assigned,  and  the  vouchers  delivered,  some 
benefit,  by  the  right  of  retaining  them,  may  indirectly  be  obtained. — 2 
BelPs  Com.,  20.     5  Edit.     Story  on  Bailm.,  199. 

By  the  pledge  of  a  thing,  not  only  the  thing  itself  is  pledged,  but 
also,  as  accessary,  the  increase  thereof,  as  if  a  flock  of  sheep  are  pledged, 
the  young  afterwards  born  are  also  pledged. 

Grege  pignore  obligato,  quce  postea  nascuntur.  Sed  etsi  cnpitibus 
decedentibus  totus grex fuerit  renovatus,  pignori  tenebitur. — Dig.,  lib.  0,0,  tit. 
1, 1.  13.     Poth.  Pand.,  lib.  20,  tit.  3,  no.  14. 

The  fruits  of  the  pledge  are  deemed  to  make  a  part  of  it,  and  there- 
fore they  remain,  like  the  pledge,  in  the  hands  of  the  creditor ;  but  he 
cannot  appropriate  them  to  his  own  use,  and  he  is  bound,  on  the  contrary, 
to  give  an  account  of  them  to  the  debtor,  or  to  deduct  them  from  what  may 
be  due  to  him.  If  it  is  a  credit  which  has  been  given  in  pledge,  and  this 
credit  brings  interest,  the  creditor  shall  deduct  this  interest  from  those 
which  may  be  due  to  him;  but  if  the  debt,  for  the  security  of  which  the 
claim  has  been  given,  brings  no  interest  by  itself,  the  deduction  -  hall  be 
made  on  the  principal  of  the  debt. — Lou.  Civil  Code,  arts.  3135  et  6. 
Poth.  de  Nantiss.,  no.  23,  35,  et  36.     Potli.  des  Hypoth.,  ch.  4,  art.  2,  sec.  2. 

By  the  Roman  law,  certain  things  were  prohibited  to  be  put  in  pawn  ; 
such  as  the  necessary  apparel  and  furniture,  beds,  utensils  and  tools  of 
the  debtor ;  his  plough,  and  other  utensils  for  tillage  ;  things  esteemed 
sacred  ;  the  benevolence,  or  pension,  or  bounty  of  the  monarch  ;  and  the 
pay  and  emolument  of  officers  and  soldiers. — 1  Domat,  B.  3,  tit.  1,  sec.  1, 
arts.  24,  27.  Code,  lib.  8,  tit.  17,  /.  8.  Ayliffe  Pand.,  B.  4,  tit.  18,  p. 
527,  etseq. 

With  the  exception  of  the  two  last  cases,  the  common  law  allows  a 
debtor  to  pledge  any  of  his  property,  whether  it  consist  of  necessaries  or 
other  things. — Story  on  Bailm.,  200.  McCarthy  v.  Gould,  1  Ball  8f  Beatt. 
Rep.,  389.  2  .^nst.  Rep.,  533.  1  H.  Black.  Rep.,  627.  3  Durn.  Sr 
East's  Rep.,   248. 

An  officer  in  the  army  cannot  pledge  or  mortgage  his  commission. — 
Colyer  v.  Fallon,  Tur.  <Sf  Russ.,  459. 
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6.  What  is  the  rule  as  to  the  persons  between  whom  the  contract  of 
pledge  may  be  made "? 

All  persons  having  a  general  capacity  to  contract,  may  enter  into 
this  eno-ao-ement  ;  but  persons  under  disabilities  are  affected  by  the  like 
incapacity  in  this,  as  in  other  cases  of  contract. — Story  on  Bailm.,  204. 
Homer  v.  Thu'ing,  3  Pick.  Rep.,  492.  Dilk  v.  Keighley,  2  Esp.  Rep.,  480. 
Green  v.  Greenba7ik,  2  Marsh.  Rep.,  485.  Jennings  v.  Bundall,  8  Durn. 
Sc  East  Rep.,  335.  Tucker  v.  Morehmd,  10  Peters'  S.  C.  Rep.,  58. 
Fisher  v.  Mowbray,  8  East  Rep.,  330.  Baylis  v.  Dineley,  3  Mauh  8c 
Selw. 

7.  What  are  the  general  rules  as  to  what  rights  the  pawnee  acquires  1 

By  the  common  law,  he  acquires,  by  virtue  of  the  pledge,  a  special 
property  in  the  thing. — Story  on  Bailm.,  204.  2  Black.  Com.,  396. 
Jones  on  Bailm,.,  80.  Moses  v.  Conham,  Owen's  Rep.,  .123.  Ratcliff  v. 
Davis,  1  Bulst.  Rep.,  29.  Yelv.  Rep.,  178.  Cro.  Jac  ,  244.  Coggs  v. 
Bernard,  2  Ld.  Raym.,  909.  Bac.  Abr.  Bailm.,  B.  1  Dana's  Abr.,  ch. 
17,  art.  4,  sec.  1.  1  BelVs  Com.,  sec.  200.  2  £e//\?  Cow.,  ^ec.  701.  2 
^c?i/'s  Cow.,  578.  Cortelyou  v.  Lansing,  2  Caines'  Cas.  in  Err.,  200. 
Garlick  v.  James,  12  JoAt^s.  iJe/?.,  146.  Jo/^es  v.  Baldwin,  12  Ptc/c.  i?e/)., 
316.      Whitaker  v.  Sumner,  20  P^■c/c.  iJe;?.,  399. 

He  is  entitled  to  the  possession  of  it  during  the  time  and  for  the 
objects  for  which  it  was  pledged.  If  the  owner  should  wrongfully  re- 
possess himself  of  the  pawn,  the  pawnee  may  maintain  a  suit  for  the 
restitution  of  the  thing  itself,  or  for  damages,  at  his  election.  If  it  should 
be  taken  from  his  possession  by  a  stranger,  he  may  sue  the  stranger  in 
like  manner. —  Woodruff  v.  Halsey,  8  Pick.  Rep.,  333.  2  Kent's  Com., 
585.  Rooth  V.  Wilson,  1  Barn.  Sf  Aid.  Rep.,  59.  Story  on  Bailm.,  204. 
Story  on  Agency,  sec.  367. 
I  And  in  a  suit   against  a  stranger,  the  pawnee    may  recover  the  full 

value  of  the  thing,  although  it  is  pledged  to  him  for  less,  as  he  will  be 
answerable  over  to  the  owner  for  the  excess. — Jarvis  v.  Rogers,  15  Mass. 
Rep.,  389.  Green  v.  Farmer,  4  Burr.  Rep.,  2214.  Walker  v.  Birch  et 
al.,  6  Durn.  Sf  East  Rep.,  258.  2  Kent's  Com.,  584.  2  Story  on  Eq. 
Jurisp.,  298. 

If  there  are  any  accessorial  engagements,  which  are  intended  by  the 
parties,  either  tacitly  or  expressly,  to  be  attached  to  the  pledge,  the 
oledgee  has  a  title  and  right  of  possession,  co-extensive  with  the  new  en- 
gagements.— Story  on  Bailm.,  205.  2  Story  on  Eq.  Jurisp.,  269.  Deman' 
deray  v.  Metcalf,  Prec.  in  Chan.,  419.  2  Vern.  Rep.,Q'^\. 
'  But  the  mere  existence  of  a  former  debt  due  to  the  pledgee,  does  not 

authorize  him  to  retain  the  pledge  for  that  debt,  when  it  has  been  put  in 
his  hands  for  another  debt  or  contract,  unless  there  is  some  just  presump- 
tion that  such  was  the  intention  of  the  parties. — Story  on  Bailm.,  205. 
2  Kent's  Com.,  584.  4  Kent's  Com.,  176.  1  Story  on  Eq.  Jurisp.,  399. 
2  Idem,  299.  Mnthews  v.  Cartwright,  2  Atk.  Rep.,  347.  Brace  v.  The 
Duchess  of  Marlborough,  2  P.  Will.,  4,%\.  Shepperd  v.  Titley,  2  Alk. 
Rep.,  354.     ./Inon.  2  Ves.,  662.     Lowthian  v.  Hasel,  3  Bra.  Ch.  Rep.,  162. 
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Jones  V.  Smith,  2  Ves.  Jun.,  376.     Ex  parte,  Knott,  11  Ves.,  617.     2  Fonhl. 
Eq.,  B.  3,  ch.  1,  5ec.  9.     St.  John  v.  Molford,  1  C'A.  Cos.,  97. 

8.  What  was  the  rule  in  the  Roman  law  upon  this  subject  % 

The  rule  of  the  Roman  law  is  generally  supposed  to  be  different,  and 
to  justify  the  pawnee  in  insisting  upon  being  paid  all  the  debts  due  to 
him,  whether  those  debts  were  secured  by  the  pledge  or  not. — Code,  lib. 
8,  tit.  27.     Pothier  de  JVantissemeni,  no.  47. 

This  rule  is  founded  upon  the  presumed  intention  of  the  parties  ;  for 
if  the  parties  otherwise  agree,  their  own  agreement  will  prevail. — Pothier 
de  J^antiss.,  no.  47.     2  Story  on  Juriap.,  299. 

Si  in  sortem  duntaxat,  vel  in  usuras  obstrictum  est  pignus,  eo  soluto, 
propter  quod  obligatum  est,  locum  habet  pigneratitia. — Dig.,  lib.  13,  tit.  7, 
/.  11.  1  Kent's  Com.,  b'&^.  Heinec.  Elem.  Jur.,  ^,  sec. '^Q.  Hub.  Prcel., 
lib.  20,  til.  6,  sec.  1. 

And  Mr.  Justice  Story  seems  to  think  it  doubtful  whether  the  rule  of 
the  Roman  law  was  intended  to  apply  to  cases  except  those  in  which  there 
was  a  natural  implication,  or  prima  facie  presumption,  that  subsequent 
debts  should,  by  the  consent  of  the  parties,  be  tacked  to  the  precedinor. — 
Story  on  Bailm.,  207.  Jarvis  v.  Rogers,  15  Mass.  Rep.,  389,  Code°lib. 
8,  tit.  27.     Wood's  Civil  Law,  222. 

Pothier,  however,  deems  the  Roman  law  clear,  on  this  point  of  re- 
tainer for  other  debts,  independent  of  such  consent,  and  that  it  is  a  just 
right,  resulting  to  the  pledgee  by  mere  operation  of  law,  whenever  no 
stipulation  exists  to  the  contrary. 

And  he  states  the  French  law  to  concur  with  the  Roman  law  in  all 
such  cases,  where  the  claim  is  certain,  and  does  not  sound  merely  in 
damages. — Poth.  de  Jfantiss.,  no.  47.  Code  Civile  Fran.,  art.  2082.  2 
Kent's  Com.,  584. 

By  the  Scottish  law,  if  the  precise  limits  of  the  security,  and  the 
special  appropriation  to  a  particular  debt,  are  not  established  by  the  clear- 
est evidence,  the  pledge  will  be  deemed  an  effectual  security  for  all  debts. 
—1  BeWs  Com.,  sec.  607.  2  BeWs  Com.,  sec.  684.  BelVs  Illus.  of  the 
Law  of  Scotland,  sec.  1364. 

The  pledge  applies  not  only  to  the  debt  or  other  engagement,  but 
also  to  the  interest  and  all  the  incidental  charges  and  expenses  thereon. 
If,  for  instance,  a  pledge  is  for  a  debt,  it  covers  the  interest  upon  the  debt. 
If  interest  is  expressly  stipulated  for,  it  follows  from  the  presumed  inten- 
tion of  the  parties,  that  the  pledge  is  to  cover  both  principal  and  interest. 
If  interest  is  not  expressly  stipulated  for,  and  is  yet  dueco:  mora,  because 
of  the  unjust  delay  of  the  pledger  to  pay  the  debt  when  he  ought,  that  also, 
in  equity,  is  required  to  be  paid,  as  well  as  the  principal,  before  a  redemp- 
tion of  the  pledge  is  allowed  ;  for  here  the  rule  of  the  Roman  law  justly 
applies  :  Minus  solvit  qui  tardius  solvit ;  nam  et  tempore  minus  solvitur. — 
Poth.  Pand.,  lib.  13,  tit.  7.  Dig.,  lib.  13,  tit.  7,  /.  11.  Pothier  Traite  de 
rUsure,  no.  117.     Dig.,  lib.  50,  tit.  16,  /.  12,  sec.  1.     Story  on  Bailm.,  207. 

The  creditor  who  is  in  possession  of  the  pledge,  cannot  be  compelled 
to  return  it,  but  when  he  has  received  the  whole  payment  of  the  principal, 
as  well  as  the  interest  and  costs. — Lou.  Civil  Code,  art.  3131. 
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9.  What  is  the  rule  as  to  the  pledgee's  right  to  reimbursement  for  ex- 
penses incurred  in  relation  to  the  pledge  1 

The  pledgee  is  entitled  to  be  reimbursed  for  all  expenses  necessary 
for  the  protection  and  preservation  of  the  thing  pledged  ;  but  if  the  expens- 
es are  merely  useful,  the  pledger  is  not  bound  to  reimburse  them  unless 
incurred  by  his  own  express  or  implied  volition. — Story  on  Bailm.,  20(3. 

If,  for  instance,  a  horse  is  pawned,  and  he  meets  with  an  injury  by 
accident,  the  expenses  of  his  cure  seem  ju-jtly  chargeable  upon  the 
pawner,  as  they  are  incurred  for  his  ultimate  benetit.  S  j,  if  a  ship,  which 
is  pledged,  is  injured  by  a  storm,  and  expenses  are  necessary  to  preserve 
her  from  absolute  foundering,  such  expenses  seem  properly  to  fall  on  the 
owner. — Story  on  Bailm.,  '2-iO. 

In  respect  to  expenses  which  are  not  necessary,  but  still  are  useful 
to  the  thing  pawned,  the  Roman  law  pursued  a  middle  course,  and  left 
them  to  be  allowed  or  disallowed  by  the  proper  tribunal,  according  to  cir- 
cumstances. If  the  expenses  were  very  large  and  onerous,  they  were  not 
to  be  allowed  j  if  moderate  and  beneficial,  they  might  be  allowed,  at  the 
discretion  of  the  court. — Putkier  de  jYantiss.,  no.  Gl.  J^ig-,  lib.  13,  tit.  7, 
I.  25.     Domat,  B.  3,  til.  1,  sec.  3.     Jlyliffe  Pa?id.,  B.  4,  til.  18,  p.  530. 

The  common  law  has  not  invested  courts  of  justice  with  any  such 
discretion,  or  allowed  the  pawnee  any  such  latitude  of  expenditure,  with- 
out the  approbation  of  the  pawner,  either  express  or  implied Story  on 

B  ailments, 'Z-^i. 

By  the  law  of  Louisiana,  the  pledger  is  bound  to  reimburse  the 
pledgee  all  useful  and  necessary  expenses  which  the  latter  has  made  for 
the  preservation  of  the  thing  pledged. — Lou.  Civil  Code,  3134. 

The  Code  Napoleon  has  the  same  provision. — Code  J\''ap.,  2080. 

10.  What  is  the  rule  of  the  common  law  as  to  the  right  of  the  pledgee 
to  sell  the  thing  pledged,  upon  default  of  payment  \ 

The  rule  is,  that  if  the  pledge  is  not  redeemed  within  the  stipulated 
time,  by  the  due  performance  of  the  contract  for  which  it  is  a  security,  the 
pawnee  has  a  right  to  require  a  sale  to  be  made  thereof,  in  order  to  have 
his  debt  or  indemnity,  if  there  is  no  stipulated  time  for  the  payment  of 
the  debt,  but  the  pledge  is  for  an  indefinite  period,  the  pawnee  has  a  right, 
upon  request,  to  insist  upon  a  prompt  fullilment  of  the  engagement;  and 
if  the  pawner  neglects  or  refuses  to  comply,  the  pawnee  may,  upon  due 
demand  and  notice  to  the  pawner,  require  the  pawn  to  be  sold. — Slory^s 
Com.  on  Bailm.,  207. 

The  pawnee  has  his  election  of  two  remedies.  He  may  file  his  bill 
in  equity  for  a  regular  foreclosure.  But  he  is  not  bound  to  wait  for  a  sale 
under  a  decree  of  foreclosure,  as  he  is  in  the  case  of  a  mortgage  of  lands, 
but  may  proceed  to  sell,  ex  mero  motu,  upon  giving  due  notice  of  his  inten- 
tion to  the  pawner  ;  and  if  such  a  sale  is  bona  fide  and  reasonably  made,  it 
will  be  equally  as  obligatory  as  a  sale  upon  judicial  decree. — 2  Kent's 
Com  ,581.  Story  on  Bailm.,  208.  2  Story  on  Eq.  Jurisp  ,  298.  ^ 
Kent's  Com.,  139.  .Jeremy  on  Eq.  Jurisp.,  B.  1,  ch.  'I,  p.  196.  Kemp  v. 
Westbrook,    1    Fes.,  27S.     Demanderay  v.  Metcalf,  Free,   in  Chan.,  419. 
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Vanderzee  v.  Willis^  3  Bro.  Ch.  Rep.^  21.  Ex  parte  Mountfort,  14  Ves.,  606. 
Raicliffe  v.  Davis,  Bulst.  Rep.,  29.  Pothonier  v.  Dawson,  Holt's  JST.  P.  Rep., 
385.  Cortelyou  v.  Lansing,  2  Cairns'  Cas.  in  Err  ,  200.  Garlick  v.  Jones, 
12  /oA?is.  i2e;j.,  146.  //ar;;  v.  TcTi  Eyck,  2  /o/i/is.  C/i.  i2ej3.,  62.  Putchin 
V.  Pierce,  12  WendelVs  Rep.,  61. 

But  a  judicial  sale  is  most  advisable,  where  the  pledge  is  of  much 
value,  as  the  courts  watch  any  other  sale  with  uncommon  jealousy  and 
vigilance  ;  and  any  irregularity  may  bring  its  validity  in  question. — Story 
on  Bailm.,  208.  2  Story  on  Eg.  Juris.,  298.  Jeremy  on  Eq.  Juris.,  196. 
2  Kent's  Com.,  582.  4  Kent's  Com.,  159.  Gill's  Eq.  Rep.,  104.  Kemp  v. 
Westbrook,  1  Ves.,  278.  Vanderzee  v.  Willis,  3  Bro.  Ch.  Rep.,  21.  Hart 
V.  Te«  Eyck,  2  Johns.  Ch.  Rep.,  62. 

With  the  exception  of  Louisiana,  the  English  law  has  been  adopted 
in  the  United  States. — 2  Kent's  Com.,  581.  Story  o?i  Bailm.,  208.  2  Story 
on  Eq.  Juris.,  299.  Cortelyoxc  v.  Lansing,  2  Caines'  Cas.  in  Err.,  200. 
McLean  v.  Walker,  10  Johns.  Rep.,  471.  Garlick  \.  Jones,  12  Johns,  Rep., 
146.     i/ar^  v.  7V?i  £?/c/c,  2  Johns.  Ch.  Rep.,  62. 

In  Louisiana,  the  civil  law  rule  prevails ;  and  it  is  provided  that  the 
pawnee  "  cannot,  on  failure  of  payment,  dispose  of  the  pledge,  but  may 
apply  to  the  judge  to  order  that  the  thing  shall  remain  to  him  in  payment, 
for  as  much  as  it  shall  be  estimated  by  two  appraisers,  or  shall  be  sold  at 
public  auction,  at  the  choice  of  the  pawner." 

Any  clause  which  should  authorize  the  creditor  to  appropriate  the   /  / 
pledge  to  himself,  or  to  dispose  thereof  without  the  aforesaid  formalities,  j 
~shall  be  null. — Lou.  Civil  Code,  art.  3132.     Clay  v.  his  Creditors,  9  Mart     \ 
Lou.  Rep.,  519. 

The  modern  nations  of  continental  Europe,  and  others  using  the  civil 
law,  seem  generally  to  have  adopted  the  rule  requiring  a  judicial  sale  — 
Pothier  J\''antiss.,  no.  24.  Code  Civile  Fran.,  art.  2018.  Ersk.  Inst.,  B.  3, 
tit.  1,  sec.  33.  2  Bell's  Com.,  sec.  701.  1  Domat,  B.  3,  tit.  1,  sec.  3.  'l  Kent's 
Com.,  581. 

By  the  old  Roman  law,  the  sale  might  be  by  judicial  order,  or  by  the 
act  of  the  party,  after  due  notice  to  the  owner ;  and  in  either  case,  if  the 
sale  was  bona  fide,  it  passed  the  title  completely  in  the  purchaser. — Code, 
lib.  8,  tit.  34,  /.  3.  Bro.  Civil  Law,  204.  Heinecc.  Elem.  Pand.,  Ps.  4,  tit. 
5,  sec.  37  to  44.  Poth.  Pand.,  lib.  20,  tit.  5,  no.  34.  Dig.,  lib.  13,  tit.  7,  /. 
4.      1  Domat,  B.  3,  tit.  1,  sec.  3. 

This  authority  might  be  exercised  not  only  when  there  was  an 
agreement  between  the  parties  to  that  effect,  or  when  the  contract  was 
silent  as  to  sale,  but  even  when  there  was  an  agreement  between  them 
that  there  should  be  no  sale. — 1  Domat,  B.  3,  tit.  1,  sec.  3,  art.  9.  Bro. 
Civil  Law,  203.  Poth.  Pand.,  lib.  20,  tit.  5,  no.  1,  a  5.  Story  on  Bailm., 
207.     2  Sfory  on  Eq.  Juris.,  275.     2  Kent's  Com.,  582. 

Justinian  changed  the  old  law,  and  ordered  that  if  any  mode  of  sell- 
ing  was  prescribed  by  the  parties,  that  should  be  followed  ;  and  that  in 
the  absence  of  any  such  stipulation,  the  pawnee  might  sell,  after  two  years' 
notice  to  the  party,  or  from  a  judicial  sentence,  and  not  before.— Coc?e, 
lib.  8,  tit.  34,  /.  3,  sec.  1.      Heinecc.  Pand.,  Ps.  4,  lib.  20,  tit.  5,  sec.  37. 
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1  Domat,  B.  3,  tit.  1,  sec.  3,  art.  9.     >/iyliffe  Pand.,  B.  4,  tit.   18,  p.  532. 
Poth.  Pand.,  lib.  20.     Story  on  Bailm.,  208. 

11.  What  is  the  rule  as  to  the  rights  of  the  pledgee  after  the  pledge  is 
sold,  and  there  are  various  claims  upon  the  fund  produced  by  the  sale  1 

But  few  cases  have  arisen  upon  this  point,  in  the  common  law.  In 
the  Roman  law,  the  following  rules  are  laid  down  :  In  the  first  place, 
those  creditors  who  have  what  are  called  privileged  debts,  in  the  Roman 
law,  enjoy  a  priority  of  payment,  and  are  to  be  paid  before  the  pawnee  ; 
and  privileged  creditors  of  equal  rank  and  degree  are  to  iake  pari  passu. 
2d.  Those  creditors  who,  as  mortgagees  or  pawnees,  have  a  specific  title 
to  the  thing,  take  according  to  the  priority  in  point  of  time  of  their  respec- 
tive titles,  unless  some  peculiar  circumstances  intervene  to  vary  the  rule. 
3d.  If  the  pledge  is  for  the  joint  benefit  of  several  creditors,  each  of  them 
is  entitled  to  share  equally  with  the  others  according  to  his  debt.  But  if 
the  thing  is  pledged  severally  to  two  creditors,  without  any  communication 
with  each  other,  and  one  of  them  has  obtained  possession,  he  is  entitled 
to  a  preference. — Dig.,  lib.  50,  tit.  17,  /.  128.  Poth.  Pand.,  lib.  20,  tit.  4, 
sec.  1.  1  Domat,  B.  3,  tit.  1,  sec.  5.  Heinecc.  Pand.,  P.  4,  lib.  20,  tit.  4, 
sec.  36.     ^yliffe  Pand.,  £.  4,  p.  524.     Wood,  Civil  Law,  221. 

It  has  been  decided,  that  a  person  who  held  a  mortgage  as  security 
for  a  debt  due  to  himself,  and  for  another  debt  due  to  a  third  person,  and 
who  had  agreed  to  sell  the  property  whenever  he  could  realize  a  sum 
equal  to  both  debts,  and  to  apply  the  proceeds  to  the  payment  of  the  debt 
of  the  third  person,  was  entitled,  if  the  proceeds  were  insufficient  to  sat- 
isfy both  debts,  to  satisfy  his  own  first,  and  to  apply  the  surplus  only,  to 
the  other  debt. — Marshall  v.  Bryant,  12  Mass.  Rep.,  321.  Story  on  Bail- 
ments, 210. 

This  seems  to  follow  out  the  rule  of  Roman  law,  which,  in  a  like  case, 
considers  the  possession  as  entitling  the  party  to  a  preference. — 1  Dumat, 
B.  3,  tit.  1,  sec.  1,  art.  14.     Dig.,  lib.  20,  tii.  -,  I.  20. 

If  several  things  are  pledged,  each  is  deemed  liable  for  the  whole 
debt  or  other  engagement. — Pothier  de  JVantiss,,  JVo.  43. 

When  several  things  are  pawned,  the  owner  cannot  re-take  one  of 
them  without  satisfying  the  whole  debt,  though  he  offer  to  pay  a  certain 
amount  of  it  in  proportion  to  the  thing  which  he  wished  to  get. — Lou. 
Civil  Code,  art.  3130,     Code  Civile  Fran.,  art.  2082. 

And  the  pledgee  may  proceed  to  sell  them,  from  time  to  time,  until 
the  debt  or  other  claim  is  completely  discharged. 

If  one  thing  perishes  by  accident  or  casualty,  without  his  default,  he 
has  a  right  over  the  residue  for  his  whole  debt.  The  pledgee  may  also 
sell,  not  only  the  things  pledged,  but  all  their  increments.  But  when  lie 
has  once  obtained  an  entire  satisfaction,  he  can  proceed  no  further,  and 
if  there  is  any  surplus  it  belonofs  to  the  pledgor. — Domat,  b.  3,  tit.  1,  sec. 
1,  art.  29.  Shepens  v.  Bell,  6  Mass.  Rep.,  339.  Poth.  de  J\''antiss.,  no.  43. 
Lou.  Civil  Code,  art.  3135.  jJyion  2  Salk.  Rep.,  522.  Ratcliff  v.  Davis, 
Yel.  Rep.,  178. 
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12.  What  is  the  rule  as  to  the  pawnee's  right  to  become  a  purchaser 
upon  the  sale  of  his  pledge  \ 

The  rule  is,  that  he  can  never  become  a  purchaser  at  the  sale.  This 
rule  is  equally  recognized  in  the  common  and  in  the  Roman  law. — 2  Sto- 
ry's  Eq.  Jurisp.,  274.  4  Kent's  Com.,  138.  Story  on  Bailm.,  213.  Bad- 
lam  V.  Tucker,  1  Pick.  Rep.,  389. 

13,  What  is  the  rule  as  to  the  right  of  the  pledger  to  compel  a  sale  1 

The  Roman  law  authorized  the  pledger  to  insist  upon  a  compulsive 
sale  against  the  pledgee,  in  many  cases,  if  not  universally.  This  is  the 
rule  in  Louisiana. — Williams  et  al.  v.  Schooner  St.  Stephens,  13  Mart.  Lou 
Rep.,  417. 

And  Mr.  Justice  Porter,  in  delivering  the  opinion  of  the  court,  ob- 
served that  it  resulted  from  the  contract,  that  the  debtor,  if  he  has  any 
rights  in  the  thing,  should  have  the  means  of  enforcing  them  j  and  it  is  the 
only  means  of  preventing  oppression  and  the  greatest  injustice.  If  the 
creditor  is  not  paid,  the  law  makes  it  his  duty  to  apply  to  a  court  of  just- 
ice, and  have  the  object  appraised  or  sold.  If  he  will  do  neither,  but  con- 
tinues to  hold  in  his  possession  property  worth,  perhaps,  five  times  as  much 
as  the  sum  he  has  lent  on  it,  we  are  satisfied  that  the  debtor,  or  those  in 
his  right,  can  compel  him  to  comply  with  what  the  law  declares  to  be  his 
duty.  Were  it  otherwise,  the  creditor  in  possession  would  become,  by 
bis  own  wrong,  the  proprietor  of  the  pledge. 

At  the  common  law,  where  there  is  no  contract  on  the  part  of  the 
pledgee  requiring  him  to  sell  the  pledge,  it  has  been  said  that  he  is  not 
compellable  to  do  so  ;  but  may  retain  it  till  the  discharge  of  his  debt  or 
other  contract. — Badlam  v.  Tucker,  1  Pick.,  389. 

But  a  court  of  equity  might  interfere,  in  a  fit  case,  in  favor  of  the 
pledger,  and  compel  a  sale,  if  it  was  clear  that  the  property  would  produce 
more  than  sufficient  to  satisfy  the  debt,  or  if  it  was  of  a  perishable  nature. 
— 2  Story  on  Eg.  Jurisp.,  297.  Story  on  Bailm.,  213.  Kemp  v.  Westbrook 
1  Ves.,  275. 

The  possession  of  the  pawn  does  not  suspend  the  right  of  the  pawnee 
to  proceed  personally  against  the  pawner  for  his  whole  debt,  without  sell- 
ing the  pawn;  for  it  is  only  collateral  security. — Story  on  Bailm,.,  212. 
South  Sea  Co.  v.  Duncomb,  2  Str.  Rep.,  919.  Bac.  Abr.  Bailm.  B.  Holt. 
Rep.,  461.  1  Dana's  Mr.,  ch.  18,  art.  4.  Elder  v.  Rouse,  15  Wendell,  218*. 
Langdon  v.  Buel,  9  Wendell,  80.  Case  v.  Bovghton,  11  Wendell  '  106. 
Cleverly  V.  Brackeit,  8  Mass.  Rep.,  150.  Beckwith  v.  Sebley,  11^ Pick. 
Rep.,  482.  Townsend  v.  JVewell,  14  Pick.,  332.  Whitaker  v.  Sumner  20 
Pick.,  399. 

If  the  pawner,  in  consequence  of  a  default  or  conversion  of  the  paw. 
nee,  has,  by  an  action,  recovered  the  value  of  the  pawn,  still  the  debt  re- 
mains, and  is  recoverable,  unless  it  has  been  deducted  in  the  prior  ac- 
tion, out  of  the  damages. — Ratcliffv.  Davis,  Yelv.,  179.  Jarvis  v.  Roarers 
15  Mass.  Rep.,  389.  ''      *    »  . 

The  right  of  the  pledgee  is  strictly  confined  to  a  sale,  for  he  cannot    f 
appropriate  the  property  to  himself  upon  default  of  the  pledger :  nor  can    > 
29  '^      ^     '  \  { 
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he  so  appropriate  it  as,  by  an  agreement  with  the  pledger,  that  upon  such 
default  it  shall  be  irredeemable. —  1  Domat,  b.  3,  tit.  1,  sec.  3,  art.  11. 
Poth.  de  JVantiss.,  JVo.  18.  2  Story  on  Eq.  Jurisp.^  274.  Garlick  v.  James, 
12  Johns.  Rep.,  140. 

14.  How  is  the  law  upon  the  pledgee's    right  to  alienate   the  thing 
pledged  1 

The  rule  of  the  common  law  is,  that  he  cannot  convey  a  greater  title 
than  he  himself  has,  except  in  some  special  cases,  as  where  the  pledge  is 
of  current  coin  or  of  negotiable  instruments,  which  pass  by  delivery  ;  there, 
if  the  pledgee  sell  it  to  a  bona  fide  purchaser  without  notice,  the  latter  ac- 
quires an  absolute  property  in  the  pledge. — Story  on  ^igency,  sec.  126  to 
ISO.  1  Story  on  Eq.  Jurisp.,  4^15.  Cotn.  Dig.  Chan.,  4,  /,  3,  4,7,  11. 
4  W.  29.  Sugden  on  Vendors,  ch.  16.  Rodgers  v.  Langham,  1  Siderfin, 
123.  Parr  v.  Eliasson,  1  East's  Rep.,  92.  Sterry  v.  Jlrden,  1  Johns. 
Ch.  iJep.,  261.  Roberts  V.  Anderson,  3  Johns.  Ch.  Rep.,  377.  Beanv. 
Smith,  2  Mason  Rep.,  278,  Gore  v.  Brazier,  3  Mass.  Rep.,  f)41.  Con- 
necticut  v.  Bradish,  14  Mass.  Rep.,  296.     Trull  v.  Bigelow,  16  Mass.  Rep., 

406. 

This  was  also  the  rule  of  the  Roman  law. — 1  Domat,,  b.  3,  tit.  1,  sec. 
3,  art.  11.  Poth.  de  J\mitiss.,  Jfo.  18.  5  ^yliffe  Pand.,p.  4,  tit.  18,  534. 
Code,  lib.  8,  tit.  30,  /.  1. 

The  reason  of  the  rule  is,  that  he  who  has  trusted  the  party  and 
enabled  him  to  impose  upon  another,  shall  be  bound  by  his  acts. — Jarvis 
V.  Rogers,  13  Ulass.  Rep.,  105.  1  Bell.  Com.,§  412.  Sigourney  v.  Lloyd, 
8  Barn.  iSf  Cresw.,  622.     6  Bing.,  525. 

But  if  a  negotiable  note  or  other  security  contains  or\  it  an  intima- 
tion that  it  belongs  to  another  person,  or  that  it  is  for  his  use  or  account, 
there,  it  is  incapable  of  being  pledged  for  the  use  of  the  holder.  And 
the  rule,  in  respect  to  negotiable  securities,  seems  confined  to  cases  of 
securities,  which  pass  as  money.  For,  although  a  bill  of  lading  of  goods 
is  neo-otiable,  yet  if  the  consignee  has  a  mere  lien  for  advances,  he  can- 
not pledge  them  by  endorsing  the  bill  of  lading,  (although  he  may  sell 
them),  even  if  the  pawnee  is  ignorant  that  he  is  not  the  owner ;  unless, 
indeed,  the  owner  should  hav^e  enabled  him  so  to  act,  by  holding  him  out  to 
the  world  as  exclusively  owner ;  for  then  he  might  be  bound  by  the  pledge. 
— Truebell  v.  Barrendon,  8  Taunt.  Rep.,  100.  JVewsome  v.  Thornton,  6 
East  Rep.,  17.  Martini  v.  Coles,  1  Maule  S,-  Selw.,  140-  Shipley  v.  Ky- 
mer,  1  Maule  <§•  Selw.,  484.  Pickering  v.  Rusk,  15  East's  Rep.,  38.  Qui- 
ciroy  v.  Truman,  3  Barn.  Sr  Cresw.,  342.  Sigouryiey  v.  Lloyd,  8  Barn.  4' 
Cresv:.,  632.  Same  case,  5  Bing.  Rep.,  525.  1  BeWs  Com.,  483.  Story 
on  Jlgency,  sec.  93. 

The  pawnee  may,  by  the  common  law,  deliver  over  the  pawn  into  the 
hands  of  a  stranger  for  safe  custody,  without  consideration,  or  he  may  sell 
or  assign  all  his  interest  in  the  pawn. — Whitaker  v.  Sumner,  20  Pick.  Rep., 

399. 

Or  he  may  convey  the  same  interest  conditionally,  by  way  of  pawn 
to  another  person,  without  in  either  case  destroying  or  invalidating  his  se- 
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curity. — Moses  v.  Conham,  Owen's  Rep.,  123,  Ratclijfe  v.  Davis,  1  Bulst. 
Rep.,  29.  Jones  v.  Pearle,  2  Str.  Rep.,  555.  Siveet  v.  Pijiiie,  1  East's 
Rep.,  4.  McComhe  v.  Davis,  7  £a6Y  ivejo.  5.  Mann  v.  Shipner,  2  jEas; 
i^ep.,  523.  Jarvis  v.  Rogers,  15  Mass.  Rep.,  389.  Urquhart  v.  Mclver, 
4  Johns.  Rep.,  103.  Ganesford  v.  DutiUiet,  13  Jlfart.  Zou.  iJeja.,  284<. 
Ingersoll  v.  Fo/i  Bokkelin,  7  Cowen,  670. 

The  rule  of  the  English  law  was,  if  a  factor,  who  has  a  lien  upon 
goods  for  his  advances,  pledge  the  goods,  he  conveys  no  title  to  the 
pledgee,  but  such  transfer  will  be  deemed  wholly  tortious ;  so  that  the  prin- 
cipal may  sue  for  and  recover  the  pledge  without  making  any  deduction 
whatsoever  for  the  debts  due  by  him  to  the  factor. — Siory  on  .Agency,  sec. 
113.  2  Kent's  Com.,  625.  J\Ian?i  v.  Ship?ier,  2  East's  Rep.,  523. 
McCombe  v.  Davis,  7  East  Rep.,  6.  Kuekein  v.  Wilson,  4  Barn.  4*  Jild.,  443. 

Mr.  Justice  Story  seems  to  think  the  rule  harsh  and  unreasonable. — 
Story  on  Baihn.,  216  ;  and  Mr.  Bell  says  it  probably  had  its  origin  in  mis- 
take.— 1  BelVs  Com.,  486,  5  edit. 

Lord  Eldon  and  Lord  Ellenborough  seem  to  disapprove  of  the  rule. 
— Pultney  v.  Kymer,  3  Esp.  Rep.,  182.  Pickering  v.  Rusk,  15  East's 
Rep.,  44. 

The  statute,  6  George  4th,  ch.  94,  has  in  some  respects  changed  the 
English  rule  ;  and  now  a  factor  is  authorized  to  pledge  to  a  certain  extent 
the  goods  of  his  principal. 

It  is  provided  by  the  statute  laws  of  New  York  and  Rhode  Island, 
that  the  person  in  whose  name  goods  were  shipped  should  be  deemed  the 
owner  so  far  as  to  entitle  the  consignee  to  a  lien  thereon  for  his  advances 
and  liabilities  for  the  use  of  the  consignor,  and  for  moneys  or  securities 
received  by  the  consignee  to  his  use.  But  the  lien  is  not  to  exist  if  the 
consignee  had  previous  notice,  by  the  bill  of  lading  or  otherwise,  that  the 
consignor  was  not  the  owner  of  the  goods.  Every  factor  intrusted  with. 
the  possession  of  any  bill  of  lading,  custom-house  permit,  or  warehouse 
keeper's  receipt  for  the  delivery  of  goods,  or  with  the  possession  of  goods 
for  sale,  or  as  security  for  advances,  shall  be  deemed  the  owner,  so  far 
as  to  render  valid  any  contract  by  him,  for  the  sale  or  disposition  thereof, 
in  whole  or  in  part,  for  moneys  advanced,  or  any  responsibility  in  writing 
assumed  upon  the  faith  thereof. — JV.  Y.  act  of  April  16M,  1830.  R.  I.  act 
of  1831. 

In  the  United  States,  the  general  doctrine  that  a  factor  cannot  pledge 
the  goods  of  his  principal,  has  been  frequently  recognized. — Kinder  v. 
Shaw,  2  Mass.  Rep.,  398.  Odiorne  v.  Macy,  13  Mass.  Rep.,  778.  Jarvis 
V.  Rogers,  15  31ass.  Rep.,  389.  Van  Amringe  v.  Peabody,  1  Mason's  Rep., 
440. 

But  whatever  doubt  may  be  indulged  as  to  the  case  of  a  mere  factor, 
it  has  been  decided,  that  in  case  of  a  strict  pledge,  if  the  pledgee  transfers 
the  same  to  his  own  creditor,  the  latter  may  hold  the  pledge  until  the  debt 
of  the  original  owner  is  discharged. — Jarvis  v.  Rogers,  5  Mass.  Rep.,  389. 
2  Kenl's  Com.,  625.  Story  on  Bailm.,  217.  Holmes  v.  Crane,  2  Pick. 
Rep.,  610.     Jones  on  Bailm.,  S5.     Paley  on  Agency,  228. 

Where,  instead  of  a  mere  pledge,  there  is  an  actual  transfer  of  the 
goods,  by  a  deed  or  other  legal  conveyance  by  way  of  mortgage,  there  is 
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no  question  that  the  mortg-agee  may  assigri  over  the  goods,  and  the  as- 
signee will  be  entitled  to  hold  them  against  the  mortgagor,  until  the 
mortgage  debt,  originally  contracted,  is  paid.  In  such  a  case  a  legal,  al- 
though a  defeasible  title,  is  vested  in  the  mortgagee,  and  not  a  mere  lien. 
2  BelPs  Com.,  20,  95,  5  edit.  Fothonier  v.  Dawson,  Holt's  Rep.,  383. 
Story  on  Bailm.,  218.  Whitaker  v,  Sumner,  20  Pick.  Rep.,  405.  Fergu- 
son V.  The  Union  Furnace  Co.,  9  Wendell  Rep.,  345. 

15.  What  Avas  the  rule  of  the  Roman  law  upon  this  subject  % 

It  enabled  the  pawnee  to  assign  over,  or  to  pledge  the  goods  again 
to  the  extent  of  his  interest  in  them,  and  in  either  case  the  assignee  was 
entitled  to  hold  the  pawn  until  the  original  owner  discharged  the  debt  for 
which  it  was  pledged. — Jure  pignoris  teneri  non  posse,  nisi  quas  obligantis 
in  bonis  fuerint ;  et  per  nlium  rem  alienam  invito  domino  pignori  obligari 
non  posse,  certissimum  est.  But  beyond  this  the  pledge  was  inoperative 
and  conveyed  no  title,  according  to  the  known  maxim,  nemo  plus  juris  ad 
alium  transferre  potest,  quam  ipse  habuit. — Code,  lib.  8,  tit.  24,  I.  1.  1 
Domat,  b.  3,  tit.  3,  sec.  6.  ^^i/liffe  Pand.,  b.  4,  tit.  18,  539.  Code  8,  lit. 
16,  /.  6.  Dig ,  lib.  50,  tit.  17,  /.  54.  Pothier  de  JVaniiss.,  n.  27.  1 
BelVs,  485,  5  edit. 

The  general  rule  in  the  modern  jurisprudence  of  continental  Europe, 
is,  that  possession  constitutes  a  title,  and  that  persons  making  advances  of 
money  upon  moveable  goods,  are  not  required  to  inquire  to  whom  the 
property  belongs,  and  are  fully  protected  for  the  advances  they  make. 
The  rule,  though  expressed  in  such  general  terms,  ought,  perhaps,  to  be 
received  with  the  qualification,  that  the  possession  is  bona  fide  ;  and  that 
the  pledger  has  apparently  a  good  title,  or  the  right  of  possession. — 1 
BelVs  Com.,  483,  5  edit.  1  Stair^s  Inst.,  b.  1,  tit.  7,  sec.  4.  2  Kent's 
Com.,  527.     Story  on  Bailm.,  219. 

The  factor  can  only  pledge  the  goods  for  advances  made  upon  them, 
and  not  for  antecedent  debts  due  from  the  factor. — 1  Bell's  Com.,  483,  o 
edit.     Story  on  Bailm.,  219. 

16.  In  what  cases  may  the  pawnee  use  the  thing  pawned  X 

1.  If  the  pawn  is  of  such  a  nature  that  the  due  preservation  of  it  re- 
quires some  use. 

2.  If  the  pawn  is  of  such  a  nature,  that  the  keeping  is  a  charge  to  the 
pawnee,  as  if  a  cow  or  a  horse,  there  the  pawnee  may  milk  the  cow  and 
use  the  milk,  and  ride  the  horse  by  way  of  recompense  for  keeping. 

3.  If  the  use  will  be  beneficial  to  the  pawn,  or  it  is  indifferent,  there 
the  pawnee  may  use,  as  if  it  is  a  setting  dog,  it  may  well  be  presumed 
that  the  owner  would  consent  to  the  dog's  being  used  in  partridge  shooting, 
and  thus  confirmed  in  the  habits  which  make  him  valuable.  So  books, 
which  will  not  be  injured  by  a  moderate  use,  may  be  .examined  and  used 
by  the  pawnee. — Jones  on  Bailm.,  81.  Coggs  v.  Bernard,  2  Lord  Ray- 
mond's Rep.,  909.     Dana's  Mr.,  ch.  17,  art.  4.     Buller's  J^lsi  Prius,  T2. 

By  the  law  of  Louisiana  tho  pawner  is  bound  to  pay  the  pawnee 
all  useful  and  necessary  expenses,  which  the  latter  has  made  for  the 
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preservation  of  the  thing  pawned,  and  if  the  pawn  produce  fruits  or  profits, 
they  are  deemed  to  make  a  part  of  it,  and  the  pawnee  cannot  appropriate 
them  to  his  own  use,  but,  on  the  contrary,  he  is  bound  to  deduct  them 
from  what  may  be  due  to  him. — Louisiana  Civil  Code,  art.  3134* — 5. 

Mr.  Chancellor  Kent  seems  to  think  that  the  rule  of  the  common  law 
is,  or  at  least  ought  to  be,  the  same.  The  common  law,  he  says,  requires 
the  pawnee  to  account  for  all  the  income,  profits  and  advantages  derived 
from  the  pledge,  in  all  cases  where  such  an  account  is  within  the  scope 
of  the  engagement,  after  deducting  his  necessary  charges  and  expenses. 
—2  Kent's  Com.,  579. 

This  is  the  French  rule. — Pothier  de  JVantiss.,  Jfo.  61.  Pothier, 
Traits  de  Depot,  JVb.  47. 

But  it  seems  inconsistent  with  the  rule  laid  down  in  the  English  au- 
thorities.— Moses  V.  Conkam,  Owen's  Rep.,  123.  Coggs  v.  Bernard,  2  Ld. 
Raymond,  909.     Jones  on  Bailm.,  81. 

If  the  pawn  is  of  such  a  nature  that  it  will  be  the  worse  for  use,  such, 
for  instance,  as  wearing  apparel,  there  the  use  is  prohibited. 

So  if  the  use  will  be  without  any  injury,  and  yet  the  pawn  will  be 
thereby  exposed  to  extraordinary  peril,  there  the  use  is  impliedly  inter- 
dicted.— Story  on  Bailm.,  220. 

Sir  William  Jones  indeed  suggests  that,  in  such  case,  the  goods  may 
be  used,  but  it  will  be  at  the  peril  of  the  pledgee.  Thus,  if  chains  of  gold, 
or  ear-rings,  bracelets,  or  other  jewels,  be  left  in  pawn  with  a  lady,  and 
she  wear  them  at  a  public  place,  and  be  robbed  of  them  on  her  return,  she 
must  make  them  good. — Jones  on  Bailm.,  81. 

Mr.  J.  Buller  says,  if  jewels  are  pawned  to  a  lady  and  she  keep  them 
in  a  bag,  and  they  are  stolen,  she  is  not  chargeable.  But  if  she  goes  with 
them  to  a  party,  and  they  are  stolen,  she  shall  be  answerable. — Buller's 
J^isi  Prius,  72. 

To  the  former  part  of  this  position  Sir  Wm.  Jones  objects,  because, 
he  says,  the  bag  could  hardly  be  taken  privately  and  quietly  without  her 
omission  of  ordinary  diligence.  And  he  considers  himself  well  supported 
in  his  objection  by  the  authorities. — Coggs  v.  Bernard,  2  Ld.  Raym.,  916. 
2  Salk.  Rep.,  522. 

Mr.  Justice  Story  observes,  that  there  is  not  any  foundation  for 
the  doctrine,  which  is  affirmed  both  by  Mr.  Justice  Buller  and  Sir  Wm. 
Jones,  that  is,  in  case  of  a  deposit  of  things,  which  are  not  hurt  by  use,  the 
depositary  may,  at  his  peril,  use  them.  The  language  of  the  authority 
which  is  principally  relied  on  for  its  support,  does  not,  when  properly 
construed,  justify  such  a  conclusion.  In  Coggs  v.  Bernard,  2  Lord.  Raym., 
909,  Lord  Holt  says  :  If  the  pawn  be  such  that  it  will  be  the  worse  for 
using,  the  pawnee  cannot  use  it,  as  clothes,  &;c. 

But,  if  it  be  such  as  will  never  be  worse,  as  if  jewels  for  the  purpose, 
were  pawned  to  a  lady,  she  might  use  them.  But  then  she  must  do  it  at 
her  peril.  For,  whereas,  if  she  keeps  them  locked  up  in  her  cabinet,  if 
her  cabinet  is  broken  open  and  the  jewels  taken  from  thence,  she  would 
be  excused;  if  she  wears  them  abroad,  and  is  there  robbed,  she  will  be 
answerable.  And  the  reason  is,  because  the  pawn  is  in  the  nature  of  a 
deposit,  and  as  such  it  is  not  liable  to  be  used.     Now  the  reason  here  given. 
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SO  far  from  proving  that  the  pledgee  may  lawfully  use  the  jewels,  ex- 
pressly negatives  any  such  right.  And,  unless  the  contrary  is  expressly 
agreed,  it  may  fairly  be  presumed  that  the  owner  of  such  a  pawn  would 
not  assent  to  the  jewels  being  used  as  a  personal  ornament,  and  thereby 
be  exposed  to  unnecessary  and  extraordinary  perils. — Story  on  Bailment, 
222. 

17.  What  is  the  rule  as  to  the  degree  of  diligence  imposed  upon  the 
pawnee,  in  respect  to  the  preservation  of  the  pawn  1 

The  general  rule  is,  that  he  is  bound  to  use  ordinary  diligence  in  the 
care  of  the  pawn,  and  consequently  is  liable  for  ordinary  neglect.  This 
is  the  rule  laid  down  by  Bracton  (Brae,  99,)  and  maintained  by  Lord 
Holt. — Coggs  V.  Bernard,  2  Lord  Raym.,  909. 

And  according  to  the  better  opinion,  it  also  seems  to  be  the  rule  of 
the  Roman  law. — Heinecc.  Pand.,lib.  13.  tit.  6,  sec.  117. 

The  point  of  responsibility  in  the  Roman  law  is  stated  to  be,  where 
there  is  deceit  and  negligence. — Dolum  et  culpam,  <S'C  fignori  acceptum, 
is  the  language  of  one  passage  of  the  digest. 

Sed  tibi  utriusque  utilitas  vertitur,  ut  in  empto,  ut  locato,  ut  in  dote,  ut 
in  pig7wre,  ut  in  societate,  et  dolus  et  culpa  prcBStatur,  is  another  passage.  A 
third  passage  declares  :  Ea  igitur,  quce  diligens  paterfamilias  in  suis  rebus 
prcestare  solef,  a  creditore  exiguntur  ;  and  a  fourth  passage  :  Quia  pignus 
utriusque  gratia  datur,  <S'c.,  placuit  sufficere,  si  ad  earn  rem  cusiodiendam 
exactam  diligentiam  adkibeat.  Dig.,  lib.  50,  tit.  17,  I.  23.  Big.,  lib.  13, 
tit.  6.,/.  5.     Dig.,  lib.  13,  tit.  7,  /.  14.     Inst.  Jus.,  lib.  3,  tit.  15,  3L 

Inasmuch  as  a  pledge  is  given  for  the  mutual  service  of  both  debtor 
and  creditor,  (of  the  debtor  that  he  may  borrow  more  readily,  and  of  the 
creditor  that  payment  may  be  better  secured),  it  will  suffice,  if  the  cre- 
ditor shall  appear  to  have  used  an  exact  diligence  in  keeping  the  thing 
pledged  ;  for  if  so,  and  the  pledge  be  lost  by  mere  accident,  the  creditor 
is  secure,  and  is  not  prohibited  from  suing  for  his  debt. — Inst.  Jus.,  lib.  3, 
tit.  5,  sec.  4. 

The  same  rule  of  ordinary  diligence  is  understood  to  be  adopted  in. 
modern  times,  in  the  principal  countries  of  continental  Europe  and  in  Scot- 
land. It  has  the  express  sanction  of  Pothier  and  other  writers  of  acknow- 
leda^ed  authority. — Jones  on  Bailm.,  29,  et  seq.  Poth.  de  Jfantiss.,  J^o.  32, 
et  suiv.  Poth.  des  Obli.,  JVb.  142.  1  Domat,  b.  3,  tit.  1,  .sec.  4.  Ersk. 
Inst.,  b.  3,  tit.  1,  sec.  33.  1  BelVs  Com.,  453.  Story  on  Bailm.,  223.  2 
Kent's  Com.,  578. 

If  the  pawn  be  stolen,  it  would  be  presumptive  evidence  that  the 
pawnee  had  not  used  ordinary  care,  and  he  ought  to  show,  by  the  cir- 
cumstances, that  he  was  in  no  default. — -Sir  Wm.  Jones  on  Bailment,  33, 
59  to  63. 

The  ground  assumed  is,  that  the  loss  of  the  pawn  by  theft  is  evidence 
of  ordinary  neglect. 

Lord  Coke  held,  that  if  the  goods  were  delivered  to  one  in  pledge,  and 
they  were  stolen,  he  should  not  be  answerable  for  them,  for  he  only  under- 
took to  keep  them  as  his  own. — Co.  Litt.,  89.     4  Co.,  83. 
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Bracton  says,  if  the  pawnee  use  exact  diligence,  and  the  pawn  is 
lost  by  chance,  he  is  not  responsible  for  the  loss. — Bracton^  99. 

Mr.  Justice  Story,  in  his  Com.  on  Bailments,  225,  has  gone  into  a 
critical  examination  of  the  question  whether  losses  by  private  theft  be  evi- 
dence of  negligence,  so  as  to  charge  the  pawnee  with  the  loss. 

After  examining  both  the  text  and  commentators  on  the  civil  law, 
and  vigorously  and  successfully  controverting  the  position  of  Sir  William 
Jones  (which  is,  in  fact,  without  the  support  of  any  authority  in  the  com- 
mon law),  he  states  the  true  principle,  founded  upon  the  authorities,  to  be 
that  theft,  per  se,  establishes  neither  responsibility  nor  irresponsibility,  in 
the  bailee. — Story  on  Bailm.,  226. 

If  the  theft  is  occasioned  by  any  negligence,  the  bailee  is  responsi- 
ble;  if  without  negligence,  he  is  discharged.  Ordinary  diligence  is  not 
disproved,  even  presumptively,  by  mere  theft ;  but  the  proper  conclusion 
must  be  drawn  from  weighing  all  the  circumstances  of  the  particular  case, 
— Story  on  Bailm.,  229. 

Mr.  Chancellor  Kent  states  the  rule  to  the  same  effect.  He  says, 
the  rule  appears  to  be,  that  the  pawnee  is  neither  absolutely  liable  nor 
absolutely  excusable,  if  the  pledge  be  stolen.  It  would  depend  upon  cir- 
cumstances Avhether  he  was  or  was  not  liable. 

A  theft  may  happen  without  even  a  slight  neglect  on  the  part  of  the 
possessor  of  the  chattel  ;  and  I  think  it  would  be  going  quite  far  enough,  to 
holU  that  such  a  loss  is  prima  facie  evidence  of  neglect,  and  that  it  lays 
with  the  pawnee  to  destroy  the  presumption.  It  is  not  sufficient,  says 
Pothier,  that  the  pawnee  allege  that  the  pledge  is  lost.  He  must  show 
how  it  was  lost,  and  that  it  was  not  in  his  power  to  prevent  it.  The  paw- 
nee is  not  bound  to  bestow  the  exactest  diligence,  as  in  a  loan  to  use, 
which  is  beneficial  to  the  bailee  only,  nor  is  he  responsible  for  the  small- 
est neglect.  He  is  responsible  for  light,  but  not  the  lightest  neglect,  de 
levi  culpa,  and  not  de  levissimd  culpa. — 2  Kenfs  Com.,  580.  Fothier  de 
JVantiss.,  32. 

Sed  si  culpcB  reus  deprehendetur,  vel  nan  prohat  manifestis  rationibus 
se  perdidisse,  quanti  debitoris  interest,  condemnari  debet. — Code,  lib.  4,  tit. 
24,  /.  5. 

This  is  the  language  of  the  Roman  law,  and  the  doctrine  of  the  mod- 
ern nations  of  continental  Europe. — Path,  de  A'^antiss.,  JVb.  29.  1  Domat, 
b.  3,  tit.  1,  sec.  4.     -^yliffe  Pand.,  b.  4,  tit.  18,  p.  541. 

The  common  law  does  not  probably  differ,  when  a  suit  is  brought  for 
the  restitution  of  the  pawn,  after  due  demand  and  refusal.  In  such  a  case, 
the  demand  and  refusal  would  ordinarily  be  evidence  of  a  tortious  con- 
version of  the  pawn  ;  and  it  would  then  be  incumbent  on  the  pawnee  to 
give  some  evidence  of  a  loss  by  casualty,  or  by  superior  force,  indepen- 
dent of  his  own  assertion,  unless,  indeed,  upon  the  demand  and  refusal,  he 
should  state  the  circumstances  of  the  loss  ;  and  then  the  whole  statement 
must  be  taken  together  and  submitted  to  the  jury — 2  Salk.  Rep.,  655.  7 
Cowen's  Ren.,  500.  Forward  v.  Pittard,  1  Durn.  Sr  East,  33.  Dalston 
V.  Johnston,  5  Mod.  Rep.,  90.  Willia7ns  v.  Lloyd,  Sir  Wm.  Jones,  180. 
J\Iorse  v.  Slue,  1  Vent.,  19U.  Dales  v.  Hall,  1  Will.,  281.  Isaacks  v. 
Clark,  2  Balst.  Rep.,  306.     Beardslee  v.  Richardson,  11  Wendell's  Eep.j 
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25.  Doorman  v.  Jenkins^  2  Molph  Sf  Ellis  Rep.^  80.  Tompkms  v.  Salt- 
marsh,  it  Herg.  iS"  Raule,   275. 

But  if  a  suit  should  be  brought  against  the  pawnee  for  a  negligent  loss 
of  the  pawn,  there  it  would  be  incumbent  upon  the  plaintiff  to  support  the 
allegations  of  his  declaration,  and  the  onus  probandi,  in  respect  to  negli- 
gence, would  be  thrown  on  him. — Cooper  v.  Barton^  3  Campb.  7i.,  5.  Har- 
ris V.  Packwall,  3  Taunt..  26-1'.     Marsh  v.  Home.,  5  Barn.  Sf  Cresw.,  62'2. 

In  such  an  action  for  negligent  loss,  brought  against  the  bailee,  it 
seems  that  his  acts  and  remarks,  contemporaneous  with  the  loss,  are  ad- 
missible in  his  favor,  to  establish  the  nature  of  the  loss. — Tompkins  v.  Sail- 
marsh,  14  Serg.  Sr  Rawle,  275.  Beardslee  v.  Richardson^  11  Wend.,  25. 
Doorman  v.  Jenkins,  2  Adolph  6c  Ellis  Rep.,  80. 

If  the  party  who  pledged  the  goods  was  not  the  owner  of  them,  the 
pawnee  may  discharge  himself  by  showing  that  he  delivered  over  the 
goods  to  the  real  owner,  unless  the  pawner  has  a  special  property  which 
he  is  entitled  to  assert,  under  the  circumstances,  against  the  owner. — 
Pothier  de  JVaritis.,  27.  Dig.'  lib.  50,  til.  17.  Ogle  v.  Atkinson,  5  Taunt. 
Rep.,  759.     Story  on  Agency,  sec.  12  to  134. 

If  the  pawnee  holds  the  pledge,  merely  as  a  pledge  from  the  owner, 
the  second  pawnee  may  discharge  himself  from  the  obligation  to  the 
owner  by  delivering  it  up  to  his  own  pledger,  at  any  time  before  an  offer 
to  redeem  is  made  by  the  owner. — Jarvis  v.  Rogers,  15  Mass.  Rep.,  389. 
Story  071  Bailm.,  231. 

The  defaults  for  which  the  pawnee  may  render  himself  liable,  are 
not  only  those  which  consist  in  acts  of  commission,  but  also  in  omissions 
of  duty  ;  for  the  pawnee  is  bound  to  apply  all  proper  care  for  the  preser- 
vation of  the  pledge.  He  is  not,  therefore,  less  liable,  if  by  his  neglect 
he  suffers  a  mirror,  which  is  pawned  to  him,  to  be  ruined  or  lost,  than  he 
would  be  if  he  had  broken  it  by  improper  use,  or  even  by  a  mere  wilful 
act. — Poth.  de  Js'an.,  Jfo.  33.     Story  on  Bailm.,  232. 

18.  What  is  the  rule  as  to  the  right  of  the  pledger  to  redeem  % 

In  mortgages  of  personal  property,  although  the  prescribed  condition 
has  not  been  fulfilled,  there  exists,  as  in  mortgages  of  lands,  an  equity  ot 
redemption,  which  may  be  asserted  by  the  mortgagor,  if  he  brings  his  bill 
to  redeem  within  a  reasonable  time. — Kemp  v.  Westhrook,  1  Ves.,  278. 
Hart  V.  Ten  Eyck,  2  Johns.  Ch.  Rep.,  100.  Harrison  v.  Hart,  Comyn's 
Rep.,  391. 

In  cases  of  pledges,  if  a  time  for  the  redemption  is  fixed  by  the  con- 
tract, still  the  pledger  may  redeem  afterwards,  if  he  applies  w^ithin  a  rea- 
sonable time.  But  if  no  time  is  fixed  for  the  payment,  the  pledger  has  his 
whole  life  to  redeem  unless  he  is  called  upon  by  the  pledgee  ;  and  in  case 
of  the  death  of  the  pledgee  without  such  demand,  his  personal  representa- 
tives may  redeem. — 4  Ken^s  Com.,  138.  Slory  on  Bailm.,  236.  2  Story 
on  Eq.  Jurisp.,  297.  2  Kent\s  Com.,  581.  Cortdyou  v.  Lansing,  2  Caines^ 
Cas.  in  Err.,  300.  Garlick  v.  Jones,  12  Johns.  Rep.,  146.  Vanderzee 
V.  Willis,   3   Bro.  Ch.  Rep.,  21.     Kemp  v.    Westbrook,    1  Ve^.,  278.     De- 
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maniryv.  Metcalf,  Prec.in  Chan.,  419.  Jones  v.  Smiik,2  Ves.  Jun.,  372- 
Glanville,  lib.  10,  cap.  6. 

But  generally  speaking,  a  bill  in  equity  will  not  lie  on  behalf  of  the 
pledger  or  his  representatives,  to  redeem,  as  his  remedy  upon  a  tender  is 
at  law.  But  if  any  special  ground  be  shown,  as  if  an  account  or  discovery 
is  wanted,  or  there  has  been  an  assignment  of  the  pledge,  a  bill  will  lie. — 
Kemp  V.  Westbrook,  1  Ves.,  278.  Jones  v.  Smith,  2  Ves.  Jun.,  372.  2 
Story  on  Eq,  Jurisp.,  298. 

U^  at  the  time  the  pledger  applies  to  redeem,  the  pledge  has  been 
sold  by  the  pledgee,  without  any  proper  notice  to  the  former,  no  tender  of 
the  debt  due  need  be  made  before  bringing  an  action  therefor,  for  the 
party  has  incapacitated  himself  to  comply  with  his  contract  to  return  the 
pledge.  The  same  rule  applies,  where  the  pledgee  dispenses  with  a  ten- 
der ;  as  if  he  refuses,  under  any  circumstances,  to  restore  the  pledge. — 
Cortehjou  v.  Lansing,  2  Caines*  Cas.  in  Err.,  200.  McLean  v.  Walker,  10 
Johns.  Rep.,  492. 

But  if  an  action  is  brought,  he  may  recover  his  debt  in  the  damages. 
— Jarvis  V.  Rogers,  15  Mass.  Rep.,  389. 

The  owner  has  a  right  to  sell  or  assign  his  property  in  the  pawn  ; 
and  in  such  a  case  the  vendee  will  be  substituted  for  the  pledger  and  the 
pledgee  will  be  bound  to  allow  him  to  redeem,  and.  to  account  with  him 
for  the  pledge  and  its  proceeds. — Ratcliffe  v.  Vance,  2  S.  Car.  Const.  Rep., 
239.  Hunt  v.  Holtan,  13  Pick.  Rep.,  220,  Tuxworth  v.  Moore,  9  Pick. 
Rep.,  347.     Whitaker  v.  Sumner,  20  Pick.  Rep.,  395. 

Where  a  stranger  comes  into  possession  under  a  wrongful  title  from 
the  paw^nee,  the  owner  having  a  right  to  consider  the  bailment  for  many 
purposes  at  an  end,  if  not  for  all,  may  recover  against  the  stranger  and 
hold  him  liable  for  damages. — Jfewson  v.  Thornton,  6  East  Rep.,  7.  Mar- 
tini V.  Coles,  1  Maule  8f  Selw.,  140.  Pickering  v.  Rusk,  15  East,  38. 
McCombre  v.  Davis,  6  East  Rep.,  153.  Dillinbeck  v.  Jerome,  7  Cowen, 
294.     Smith  v.  Jones,  7  Cowen,  328.     Story  on  Agency,  sec.  113. 

But  where  there  is  any  injury  or  conversion  by  a  stranger,  for  which 
an  action  lies,  both  by  the  pawner  and  the  pawnee,  a  recovery  by  either 
of  them  will  oust  the  other  of  his  right  to  recover. — Booth  v.  Wilson,  1 
Barn.  Sf  Aid.,  59.  Bush  v.  Lyon,  9  Cowen,  52.  Smith  v.  James,  7  Cowen, 
328.  J^ichols  v.  Bustard,  2  Crompi.  Meese  Sr  Rose,  659.  Sto?-y  on  Bailm., 
238. 

Where  the  pledgee  is  ousted  of  his  possession  by  a  mere  stranger,  it 
is  said  that  he  is  entitled  to  recover  the  full  value  of  the  pledge. — Lyle  v. 
Barker,  5  Binn.  Rep.,  457.  Ingersoll  v.  Von  Bokkelin,  7  Cowen,  670. 
Pomeroy  v.  Smith,  17  Pick.  Rep.,  85. 


19.  Are  pawned  goods  liable  to  be  taken  in  execution? 

As  a  general  rule  they  are  not,  in  an  action  against  the  pawner,  at 

least,  not  until  the  bailment  is  terminated  by  payment  of  the  debt,  or  some 

extinguishment  of  the  pawnee's  title. — Coggs  v.  Bernard,  Holt's  Rep.,  528. 

Badlam  v.  Tucker,  1  Pick.  Rep.,  389.     Bige/ow  v.  Wilson,  1  Pick.  Rep., 
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425.  Marsh  v.  Lawrence^  4  CowerCs  Rep.,  466.  Pomeroy  v.  Smith,  17 
Pick.,  85. 

By  a  special  statute  provision  in  Massachusetts,  pledges  may  be  at- 
tached by  the  creditors  of  the  pledger  upon  tender  of  the  amount  due  on 
the  pledge,  or  the  pledgee  maybe  summoned  as  his  trustee  to  answer  for 
the  surplus. — Rev.  stat.,  1836,  ch.  90,  sec.  79. 

In  Louisiana  a  pledge  may  be  attached  and  sold  by  the  creditors  of 
the  pledger,  without  making  any  tender,  but  the  pledgee  will  have  aright 
of  priority  to  the  amount  of  his  debt,  in  the  distribution  of  the  proceeds. — 
Williams  et  al.  v.  The  Schooner  St.  Stephens,  13  Mart.  Lou.  Rep.,  417. 

It  does  not  appear  to  be  settled  whether,  in  case  of  a  pledge  of  per- 
sonal property,  the  property  can  be  levied  on  under  an  execution  by  a 
creditor  of  the  pledgee,  so  as  to  pass  the  title  of  the  pledgee.  But  in  the 
case  of  a  mortgage  of  personal  property,  it  has  been  held,  that  after  a 
forfeiture,  by  non-payment  of  the  debt,  the  property  may  be  levied  on  un- 
der an  execution  by  a  creditor  of  the  mortgagee,  even  although  the  pro- 
perty is  in  the  possession  of  the  mortgagor. — Ferguson  v.  Lee,  9  Wendell, 
258.      Wheeler  v.  McFarland,  10  Wendell,  318. 

20.  What  is  the  rule  as  to  the  obligations  of  the  pawner,  in  regard  to 
the  title  to  the  thing  pawned  % 

By  the  act  of  pawning  the  pawner  enters  into  an  obligation  or  war- 
ranty, that  he  is  the  owner  of  the  property  pawned  ;  and  unless  he  gives 
notice  of  a  different  interest,  that  he  is  the  general  owner ;  and  that  he 
has  good  right  to  pass  the  pawn.  If  he  violates  this  engagement,  either 
by  a  tortious  or  by  an  innocent  bailment  of  property  which  is  not  his  own, 
or  by  exceeding  his  interest  therein,  he  is  liable  to  the  pawnee  in  damages. 
— Pothier  de  JSTantiss.,  Jfo.  54.     Dig.,  lib.  13,  Hi.  7,  /.  32. 

If  the  pawn  has  a  defect  unknown  to  the  pawnee,  which  destroys 
its  value,  the  French  law  gives  him  a  right  of  action  for  another  pawn 
instead. — Pothier  de  JVaniiss.,  Jfo.  57. 

The  common  law  does  not  give  this  right.  But  in  such  case  an 
action  will  lie  at  the  common  law  against  the  pawner  upon  his  implied 
engagement  or  warranty  of  title ;  and  a  fortiori,  if  any  fraud  is  practised 
by  the  pawner,  an  action  for  damages  will  doubtless  lie  against  him. 
Perhaps  the  whole  contract  may,  under  such  circumstances,  at  the  option 
of  the  pawnee,  be  rescinded  by  a  court  of  equity. 

The  pawner  is,  in  all  cases  of  this  sort,  bound  to  good  faith,  and  is 
responsible  for  all  frauds,  not  only  in  the  title,  but  in  the  concoction  of 
the  contract. — Pothier,  J^antiss.,  JVb.  59. 

As,  if  he  should  pledge  a  vase,  brass,  asserting  it  to  be  gold,  he 
would  be  liable  therefor  ;  for  it  is  a  rule  of  the  common  law  that  fraud 
vitiates  every  contract. 

The  like  rule  prevails  in  the  Roman  law  ;  and,  indeed,  fraud  is  there- 
in denounced  with  studied  reprobation. — Dig-,  lib.  13,  tit.  7,  /.  16.  Potk. 
Pand.,  lib.  13,  tit.  7,  JVo.  27.  Pothier  de  JSTantiss.,  JVb,  58.  Story  on 
Bailm.,  240. 
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21.  In  what  manner  may  a  pledge  or  mortgage  be  extinguished  ] 

1.  By  the  full  payment  of  the  debt,  or  the  discharge  of  the  other  en- 
gagements, for  which  the  pledge  was  given. — Si  dominus  solverit  pecuniam, 
pignus  quoque  perimitur. — 1  Domat^  b.  3,  tit.  1,  sec.  7.  Potk.  Pand.,  lib. 
20,  tit.  6.     ^yliffe,  b.  4,  p.  536. 

2.  By  satisfaction  of  the  debt,  in  any  other  mode,  either  in  fact  or  by 
operation  of  law  ;  as  for  instance,  by  receiving  other  goods  in  payment  or 
discharge  of  the  debt. — Item  liberatur  pignus,  sive  solutum  est  debitum,  sive 
eo  nomine  satisfactum  est. — Dig;  lib.  20,  tit.  6,  /.  6. 

3.  An  extinguishment  of  the  right  of  pledge  may  also  be  by  taking 
a  higher  security  for  the  debt  [as  for  example,  a  bond  or  obligation,  for  a 
promissory  note,]  without  any  agreement  that  the  pledge  shall  be  retained 
therefor. — JYovata  autem  debiti  obligatio  pignus  peremit,  isi  convenit  ut 
pignus  repetatur. — 1  Domat,  b.  3,  tit.  7,  sec.  7.  PotL  Pand.,  lib.  20,  tit.  3. 
Ayliffe,  Pand.,  b.  4,  p.  536. 

But  as  no  novation  has  the  effect  to  extinguish  a  prior  debt,  unless 
such  is  the  intention  of  the  parties,  it  follows,  that  a  mere  change  of  se- 
curities will  not  extinguish  the  right  to  the  pledge,  without  the  express  or 
implied  assent  of  both  parties. —  I  Domat,  b.  3,  tit.  7,  sec.  1,  art.  3.  Poth. 
Pand.,  lib.  20,  tit.  6,  sec.  1,  I.  8. 

4.  Whatever  by  operation  of  law  extinguishes  the  debt,  will  extinguish 
the  pledge  also.  Therefore,  if  in  a  suit  brought  by  the  pledgee  for  the 
debt,  the  pledger  obtains  a  judgment  in  his  favor  which  bars  any  future 
recovery  of  the  debt,  that  will  extinguish  the  right  to  the  pledge. — 1  Domat, 
b.  3,  tit.  7,  sec.  1.     Poth.  Pand.,  lib.  20,  tit.  6. 

5.  If  the  right  to  the  debt  is  barred  by  prescription,  it  is  said  in  the 
Roman  law,  that  the  right  to  the  pledge  is  gone. — 1  Domat,  b.  3,  tit.  7, 
sec.  1,  art.  9.     Poth.  Pand.,  lib.  20,  tit.  6,  sec.  5,  /.  37. 

This  is  equally  the  rule  in  the  common  law,  when,  from  the  length  of 
time,  there  arises  a  presumption  of  payment.  But,  if  there  is  merely  a 
positive  bar  by  the  statute  of  limitations  against  a  personal  action  for  the 
debt,  it  may  deserve  consideration  how  far  this  will  oust  the  party  of  his 
right  to  retain  the  pledge  towards  satisfaction  of  the  debt. — Story  on  Bail- 
ments, 242. 

If  the  pledger  admits  the  existence  of  the  pledge,  and  brings  a  bill  to 
redeem,  he  can  do  so  only  upon  payment  of  the  debt,  although  the  statute 
of  limitations  might  otherwise  be  pleaded  as  a  bar  to  it. — Story  on  Bail- 
ments, 243. 

6.  The  right  to  the  pledge  is  gone  when  the  thing  perishes,  or  if  it 
undergoes  any  permanent  and  essential  transmutation.  Thus,  if  a  wood 
should  be  delivered  as  a  pledge,  and  a  ship  should  afterwards  be  built  of 
the  trees,  the  ship  would  not  be  pledged.  This  is  the  civil  law  rule. — 
Dig.,  lib.  13,  tit.  7,  /.  18. 

And  it  does  not  hold  in  the  common  law,  for  by  the  common  law,  as 
far  as  property  can  be  traced,  it  will  still  be  held  a  pledge,  whatever  trans- 
mutations it  may  have  undergone  without  the  assent  of  the  pledgee. — 
Taylor  v.  Plumer,  3  Maule  df  Selw.,  526.  Story  on  Agency,  sec.  224. 
Story  on  Bailm.,  244. 
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7.  The  right  is  extinguished  by  any  act  of  the  pledgee,  which  announts 
to  a  release  or  waiver  of  the  pledge.  This  may  be  by  a  release,  in  solemn 
form,  of  the  debt,  or  by  any  other  discharge  of  the  right  of  the  pledge. 
But  a  release  of  a  part,  or  of  an  undivided  portion  of  the  things  pawned, 
will  operate  as  a  release  pro  tanto. 

If  the  pledgee  yields  the  pledge  up  to  the  possession  of  the  pledger, 
or  consents  that  the  latter  shall  alienate  it,  or  pledge  it  to  another  per- 
son, either  of  these  acts  will  amount  to  a  waiver  of  his  right  to  the  pledge. 
—Path.  Pand.,lib.  20,  tit.  6,  sec.  4.  1  Domal,  b.  3,  tit.  1,  sec.  7,  art.  l2. 
Story  on  Bailm.,  244. 

OF  SATISFACTION  OF  THE  MORTGAGE. 

1.  What  length  of  time  is  sufficient  to   raise  a  presumption  of  a  dis- 
charge of  a  mortgage  '? 

Twenty  years,  unless  circumstances  can  be  shown  to  repel  the  pre- 
sumption, as  payment  of  interest,  a  promise  to  pay,  an  acknowledgment 
by  the  mortgagor  that  the  mortgage  is  still  subsisting,  and  the  like. — 
Hughs  V.  Edwards,  9  Wheaton,  489.  Cook  v.  Soltan,  2  Sim.  S,'  Siu.,  154. 
Weaver  v.  Maule,  2  Russ.  4*  Mylne,  97.  Stewart  v.  Mchols,  Tarn.,  307. 
David  V.  Graham,  3  Har.  Sr  GilPs  Rep.,  94. 

The  limitation  of  law  and  equity  is  usually  the  same  with  the  allow- 
ance of  the  same  time  for  disabilities. — 4  Kent''s  Com.,  187.  Jenner  v. 
Tracy,  3  P.  Will.,  287.  Belch  v.  Harvey,  Ibid.  3  Atkinson's  Rep.,  313. 
Aggas  V.  Pickerell,  3  Atk.  Rep.,  225.  Smiih  v.  Clay,  3  Bro.  Ch.  Rep., 
639.  Bonney  v.  Ridgard,  cited,  17  Ves.,  99.  Hodle  v.  Healey,  1  Ves.  S,' 
Beames,  536.  Chalmer  v.  Bradley,  1  Jac.  Sf  Walker,  83.  Lyttle  v.  Row- 
ton,  1  Marsh.  Rep.,  519.  Cholmondely  v.  Lord  Clinton,  2  Jac.  Sf  Walker, 
191,  S.  C.  4  Bligh.,  JV.  S.,  1.  Corbet  v.  Barker,  1  A?ist.  Rep.,  138,  S. 
G.  3  Anst.  Rep.,  755.  White  v.  Parnther,  1  Knapp's  Rep.,  228.  De- 
marset  v.  Wynkoop,  3  Johns.  Ch.  Rep.,  129.  Kane  v.  Bloodgood,  7  Johns. 
Ch.  Rep.,  90.  Slee  v.  Manhattan  Co.,  1  Paige's  Rep.,  48.  Lamar  v. 
Jones,  3  Har.  4'  McHenry,  328.  Elmendorffv.  Taylor,  10  Wheaton,  168. 
Lewis  et  al.  v.  Barksdale,  2  Brock.  Rep.,  436.  Wetzell  v.  Bussard,  1 1 
Wheaton,  309.  Leww  v.  Marshall,  5  Peters'  S.  C.  i2e/>.,  470.  £u;2ng-  v. 
fi?imei',  11  Pe/ers'  S.  C.  /2ep.,  41. 

Where  a  mortgage  had  been  executed  forty  years,  and  thirty-five 
years  had  elapsed  from  the  time  the  estate  was  supposed  to  have  acquired 
an  interest  in  it  by  attainder  of  the  mortgagee,  and  there  had  been  no  in- 
terest paid  or  demanded,  the  mortgage  was  presumed  to  have  been  satis- 
fied.— Giles  V.  Barrymore,  5  Johns.  Ch.  Rep.,  545. 

A  mortgage  may  be  satisfied  by  a  forgiveness  of  the  debt,  and  this 
may  be  either  in  writing  or  by  parol.  The  forgiving  the  debt  will  draw 
the  lands  after  it,  as  a  consequence. — Wentz  v.  Dehaven,  1  Serg.  Sr 
Rawle,  312. 

In  all  cases  where  the  principal  debt  is  extinguished,  the  mortgage 
disappears  also. — Civil  Code  of  Lou.,  art.  3253. 
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Although  the  nullity  of  the  principal  obligation  includes  that  of  the 
mortgage,  this  is  understood  with  respect  to  the  person  giving  the  mort- 
gage for  another,  only  in  so  far  as  the  principal  is  rescinded  by  an  abso- 
lute nullity  ;  for  if  the  principal  debtor  has  only  obtained  a  rescission  by 
a  plea  merely  personal,  such  as  minority  or  coverture,  the  mortgage  given 
for  him  by  a  third  person  is  not  less  valid,  and  shall  have  its  full  and  entire 
effect. — Civil  Code  of  Lou.,  art.  32fi6. 

Where  the  mortgagor  enters  for  the  breach  of  one  condition,  there 
being  several,  the  mortgagor,  by  tending  the  performance  of  the  condi- 
tion which  has  been  broken,  may  prevent  a  foreclosure.  Upon  a  bill  in 
equity  he  will  be  entitled  to  a  judgment  of  possession,  unless  the  mortga- 
gee, in  answer  to  the  bill,  sets  up  his  general  right  under  the  mortgage, 
or  has  declared  that  he  holds  for  the  breach  of  another  condition  ;  in  which 
case  a  special  decree  may  relieve  the  effects  of  the  breach  for  which  the 
entry  was  made,  and  leave  the  mortgagee  in  possession  of  his  legal  rights. 
— Saunders  v.  Frost,  5  Pick.  Rep.,  259, 

Tender  of  money  in  a  bag,  made  at  the  window  of  a  house,  to  redeem 
a  mortgage,  the  creditor  being  at  the  window  and  not  admitting  the  debtor 
within  the  house,  is  sufficient.  But  such  tender  made  after  daylight  is 
gone,  is  too  late. — Wing  v.  Davis,  7  Greenl.  Rep.,  31. 

After  the  mortgagee  has  entered  for  a  condition  broken,  the  mortga- 
gor, upon  payment  of  the  sum  due  on  the  mortgage,  may  maintain  a  bill 
in  equity  to  recover  possession  ;  for  in  legal  contemplation  his  possession 
is  that  of  the  mortgagee. — Hicks  v.  Bingham,  11  Jlfass.  Rep.,  300.  Breck- 
enridge  v.  Ormsby,  1  J.  J.  Marsh.,  257. 

A  mortgagor  cannot  maintain  a  bill  to  redeem,  without  averring  and 
proving  a  tender  of  the  sum  actually  due,  which  he  must  ascertain  at  his 
peril  5  unless,  in  fact,  it  should  appear  that  the  rents  and  profits  amounted 
to  the  sum  due  by  the  mortgagor. — Terrillv.  Merrill,  11  Mass.  Rep.,  117 
Saunders  v.  Frost,  5  Pick.  Rep.,  259. 

2.  From  what  time  does  the  prescription  begin  to  run  against  the 
mortgagor  % 

From  the  moment  the  mortgagee  takes  possession  in  his  character 
as  such  ;  and  if  it  has  once  begun  to  run,  and  no  subsequent  admission  is 
made  by  the  mortgagor,  it  continues  to  run  against  all  persons  claiming 
under  the  mortgagor,  whatever  may  be  the  disabilities  to  which  they  may 
be  subjected. — Raffety  v.  King,  1  Keen's  Rep.,  602.  Cholmondeley  v. 
Clinton,  2  Jac.  <§•  Walker,  191.  4  Bligh.  JV".  S.,1.  Corbettx.  Barker,  1 
Anst.  Rep.,  138.  White  v.  Parnther,  1  Knapp^s  Rep.,  228.  Stewart  v. 
J^ichols,  Tarn.,  307.  Cook  v.  Soltan,  2  Sim.  Sr  Stu.,  154.  Lewis  v. 
Barkesdale,  2  Brock.  Rep.,  436. 

,  But  if  the  mortgagee  enters,  not  in  his  character  of  mortgagee  only, 
but  as  purchaser  of  the  equity  of  redemption,  he  must  look  to  the  title  of 
the  vendor  and  the  validity  of  the  conveyance  which  he  takes. 

So  that  if  the  conveyance  be  such  as  gives  him  the  estate  of  a  tenant 
for  life  only,  in  the  equity  of  redemption,  then,  as  he  unites  in  himself  the 
characters  of  mortgagor  and  mortgagee,  he  is  bound  to  keep  down  the 
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interest  of  the  mortgage  like  any  other  tenant  for  life,  for  the  benefit  of 
the  persons  entitled  to  the  remainder  ;  and  time  will  not  run  against  the 
remainder-man  during  the  continuance  of  the  life  estate. — R^ffeiy  v.  King, 

1  Keen's  Rep.,  601.     Corbett  v.  Barker,  1  Anst.  Rep.,  138.    Reeve  v.  Hicks, 

2  Sim.  Si-  Stu.  Rep.,  403.  Ranald  v.  Russell,  1  Young's  Rep.,  19.  2 
Story's  Eq.  Jurisp.,  296. 

3.  When  does  prescription  commence  against  the  mortgagee  % 

From  the  breach  of  the  condition;  and  if  the  mortgagee  has  suffered 
the  mortgagor  to  remain  in  possession  for  twenty  years  after  the  breach, 
without  payment  of  interest  or  admission  of  the  debt,  or  of  the  duty,  the 
right  to  lile  a  bill  for  foreclosure  will  generally  be  deemed  to  be  barred  and 
extinguished.  However,  in  cases  of  this  sort,  as  the  bar  is  not  positive, 
but  founded  on  a  presumption  of  payment,  it  is  open  to  be  rebutted  by 
circumstances. — Stewari  v.  Mickols,  1  Taml.  Rep.,  307.  Christophers  v. 
Spark,  2  Jac.  Sf  Walker  Rep.,  223.  Trash  v.  White,  3  Bro.  Ch.  Rep., 
2S9.  Toplis  V.  Baker,  ^  Cox's  Rep.,  119.  White  v.  Parnther,  1  Knapp's 
Rep.,  228.  Hughs  v.  Edwards,  9  Wheaton,  489.  Cook  v.  Saltan,  2  Sim. 
Sf  Stu.  Rep.,  154.  2  Story's  Com,,  on  Eq.  Jurisp.,  296.  4  Kent's  Com., 
189.  Barron  v  Martin,  Cooper^s  Eq.  Rep.,  189.  Ross  v.  Jforvell,  1 
Wash.  Rep.,  14. 

In  Louisiana,  mortgages  cease  to  be  of  any  effect,  even  between  the 
contracting  parties,  after  the  expiration  of  ten  years,  reckoning  from  their 
date,  unless  the  inscription  or  record  shall  have  been  renewed  before  the 
expiration  of  that  time,  in  the  manner  in  which  they  were  first  made. — 
Lou.  Civil  Code,  art.  3333.     Shields  v.  Brundige,  4  Lou.  Rep.,  326. 

But  this  rule  does  not  take  place  with  regard  to  mortgages  to  which 
husbands  are  subjected  for  the  dower  and  other  claims  of  wives,  and 
tutors  and  curators  towards  minors,  interdicted  and  absent  persons  whose 
estate  they  administer. — Ibid. 

4.  What  is  the  rule   as  to  what  fund  shall  be  subjected  to  redeem  a 
mortgage  % 

The  rule  is,  that  where  a  man  gives  a  bond  and  mortgage  for  his  debt, 
it  is  only  a  collateral  security.  But  if  a  purchaser  or  devisee  of  land  en- 
cumbered with  a  mortgage,  renders  himself  personally  liable  to  the  credi- 
tor for  payment,  the  land,  as  far  as  relates  to  the  marshalling  of  assets, 
is  the  primary  fund  for  payment,  unless  a  contrary  be  clearly  shown. 
The  purchaser,  by  express  directions  in  his  will,  may  throw  the  incum- 
brance upon  his  personal  assets. — Duke  of  Cumberland  v.  Godrington,  2 
Johns.  Co.  Rep.,  252.  Aldrich  v.  Cooper,  8  Ves.,  388.  Selby  v.  Selby, 
4  Russ.,  336.  Sproule  v.  Prior,  8  Sim.  Rep.,  189.  Lomas  v.  Wright,  2 
Jllylne  £>-  Keen,  769.     Scott  v.  Scott,  1  Eden,  458. 

5.  What  is  the  rule  in  equity  as  to  the  time  within  which  the  defend- 
ant may  be  allowed  to  redeem  upon  a  bill  of  foreclosure  % 

On  a  bill  of  foreclosure  of  a  mortgage,  the  time  allowed  for  the  re- 
demption is  not  certain,  but  rests  in  the  discretion  of  the  court.  The  time 
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may  be  changed  from  six  months  to  six  months,  or  from  three  months  to 
three  months,  upon  equitable  terms,  and  under  the  special  circumstances 
of  the  case  ;  but  this  rule  of  practice  applies  only  to  cases  of  strict  fore- 
closure, where,  by  the  decree,  the  equity  of  redemption  is  barred,  and  the 
complete  title  is  vested  in  the  mortgagee ;  and  not  to  cases  of  decrees 
for  the  sale  of  the  mortgaged  premises,  according  to  the  usual  practice 
of  the  court. — Ferine  v.  Dunn,  -t  Johns.  Ch.  Rep.,  141. 

A  sale  of  the  premises  was  postponed  for  eight  weeks,  to  give  the 
mortgagor  an  opportunity  to  comply  with  the  proposal  of  the  mortgagee, 
such  delay  being  equally  beneficial  to  both  parties. — Astor  v.  Romayne,  1 
Joh7is.  Ch.  Rsp.,  310. 

6.  What  time  will  be  allowed  upon  a  bill  to  redeem  % 

On  a  bill  to  redeem,  the  time  of  redemption  is  not  fixed,  but  rests  in 
the  discretion  of  the  court.  The  usual  time  is  six  months  from  the  liqui- 
dation of  the  debt  by  the  master's  report ;  and  it  seems  that  the  time  will 
not  be  afterwards  enlarged. 

Where  the  party  fails  to  redeem  v/ithin  the  time  allowed,  the  usual 
decree  is,  that  the  bill  be  dismissed  ;  and  such  dismissal  amounts  to  a  bar 
of  the  equity  of  redemption. — Ferine  v.  Dunn,  4  Johns.  Ch.  Rep.,  140. 

7.  Within  what  time  may  a  bill  to  redeem  be  brought  1 

Mortgages  are  not  within  the  statute  of  limitations,  but  the  courts 
have  adopted  the  time  of  limitation  as  the  period  at  which  the  right  of 
redemption  is  presumed  to  have  been  deserted,  unless  circumstances  are 
shown  to  account  for  the  neglect. 

And  an  infant  is  allowed  twenty  years  after  he  comes  of  age,  to  file 
his  bill. — Lamar  v.  Jones,  3  Har.  Si  McHen.  Rep.,  328. 

Length  of  time  can  be  a  bar  to  a  bill  to  redeem,  only  where  the  par- 
ties entitled  to  the  equity  of  redemption  have  been  tenants  in  fee  simple  ; 
otherwise  the  conveyance  of  the  equity  of  redemption  cannot  be  presumed, 
— Cowne  V.  Douglass,  McCle.  Sr  You.,  274-. 

A  mortgagor  cannot  redeem  after  a  lapse  of  twenty  years  after  for- 
feiture, and  possession  by  the  mortgagee. — Hughs  v.  Edwards,  9  Wkeaion, 
489. 

Twenty  years'  possession  by  a  mortgagee,  without  account  or  ac- 
knowledgment of  any  subsisting  mortgage,  is  a  bar  to  all  equity  of  re- 
demption, unless  the  mortgagor  can  bring  himself  within  the  process  of 
the  statute  of  limitations,  the  construction  of  which  is  the  same  in  equity 
as  at  law. — Demarset  v.  Wynkoop,  3  Johns.  Ch.  Rep.,  129.  Slee  v.  Man- 
hattan Co.,  1  Faige's  Rep.,  48.  Fenwick  v.  Macey,  1  Dana's  Rep.,  279. 
Overton  v.  Bigelow,  3  Yerger's  Rep.,  513.  Benzein  v.  Robinett,  Deve.  Eg. 
Cas.,  444.  Hoodie  v.  Healey,  6  Jkad.  Rep.,  181.  Reyner  v.  Castler,  Idem, 
274. 

A  slave  being  mortgaged  in  1784,  and  the  parties  living  in  the  same 
neighborhood  all  the  time,  the  mortgagor  never  applied  to  redeem  till  1805. 
The  mortgagee,  in  answer  to  the  application,  said  "  he  was  old  and  un- 
willing to  have  a  lawsuit,  and  he  would  deliver  up  the  negro  if  the  mort- 
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gagor  would  pay  the  money  loaned,  with  interest,  and  charge  nothing  for 
the  hire  of  the  negro."  Tliis  is  a  recognition  of  a  then  subsisting  unsa- 
tisfied mortgage.— iS'/^eppert/  v.  Murdoch,  3  jMurph.  Rep.,  218. 

The  time  is  to  be  computed  from  the  last  period  at  which  the  parties 
treated  the  transaction  as  a  mortgage. — Idem. 

No  lensfth  of  time  is  a  bar  to  a  redemption  of  a  mortgagor,  where 
there  is  fraud  in  the  transaction,  or  where,  by  the  agreement  of  the  parties 
at  the  time,  the  mortgagee  is  to  enter  and  keep  possession  until  he  is  paid 
out  of  the  profits. — Marks  v.  Pell,  1  Johns.  Ch.  Rep.,  594.  Quint  v. 
Little,  4  Greeiil.  Rep.,  495. 

If  the  mortgagee  enters  in  the  life-time  of  the  tenant  for  life  of  the 
mortgaged  estate,  the  remainder-man  will  be  barred  of  his  right  to  re- 
deem, after  twenty  years  from  such  entry. — Harrison  v.  Hollins,  1  Sim.  Sf 
Stu.  Rep.,  471. 

Fifteen  years'  possession,  where  no  statutory  disabilities  or  special 
circumstances  exist,  will  bar  an  equity  of  redemption. — Panderson  v. 
Brown,  1  Day'' s  Rep.,  93.  S kinner  v.  Smith,  Idem,  124^.  Lockwood  v.  Lock- 
wood,  Idem,  295.     Mallory  v.  Aspinwall,  2  Darfs  Rep.,  280. 

If  A.  advance  money  to  B,,  and  B.  thereupon  convey  lands  to  trus- 
tees in  trust  to  convey  the  same  to  A.  in  fee,  in  case  B.  should  fail  to  re- 
pay the  money  on  the  day  limited ;  and  thereupon  the  trustees  convey 
the  land  to  A.,  B.  has  no  equity  of  redemption. — Conway  v.  Alexander,  7 
C ranch,  219. 

Where  D.,  the  owner  of  premises  which  were  subject  to  a  mortgage 
given  by  a  previous  owner,  gave  two  mortgages  to  the  complainant  j  and 
afterwards  a  judgment  was  recovered  against  D.,  in  favor  of  V.,  and  the 
premises  then  sold  under  a  statute  foreclosure  of  the  prior  mortgage,  and 
V.  afterwards  took  a  conveyance  from  the  purchaser,  and  then  conveyed 
the  premises  to  S.,  with  warranty  :  Held,  that  the  purchase  of  the  premi- 
ses by  v.,  under  the  statute  foreclosure,  and  the  subsequent  conveyance 
with  warranty,  operated  as  a  release  extinguishment  of  his  right  to  redeem 
the  premises  by  virtue  of  the  judgment ;  and  that  S.  took  the  whole  legal 
and  equitable  title  to  the  land,  subject  only  to  the  right  of  the  plaintiff  to 
redeem  by  virtue  of  his  mortgages. —  Vroom  v.  Ditmas,  4  Paige's  Rep., 
526. 

Under  ordinary  circumstances,  a  purchaser  of  a  mortgage  stands  in 
the  place  of  the  mortgagee,  and  must  submit  to  redemption  on  the  same 
terms  ;  for  though  he  may  purchase  for  a  large  sum,  and  though  he  has 
the  legal  title,  yet  he  has  not  equal  equity  with  the  mortgagor,  for  he  buys 
with  notice.  His  title  being  on  its  face  for  the  security  of  money,  should 
put  him  upon  inquiry  ;  and  anything  which  puts  one  on  inquiry  is  suffi- 
cient notice. — Henderson  v.  Stewart,  4  Hawk.  Rep.,  256. 

There  are  cases,  however,  where  a  different  rule  prevails ;  as  where 
the  purchaser  advances  the  money  and  takes  a  conveyance  for  the  benefit 
of  the  mortgagor  or  his  heirs,  and  not  for  his  own  benefit. — Idem. 

By  virtue  ot  the  act  of  Tennessee,  of  1820,  ch.  11,  a  mortgagor  may 

redeem  within  two  years  after  a  confirmation  of  the  sale  by  the  master 

under  a  decree  of  foreclosure. — Henderson  v.  Lowrey,  5  Yergcr''s  Rep.,  240. 

Where  mortgaged  negroes  were,  by  an  agreement  endorsed  on  the 
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mortgage  left  in  possession  of  the  mortgagee,  and  to  continue  there  in 
Jieu  of  interest,  until  the  debt  is  paid,  no  length  of  time  will  bar  the  ritrht 
of  redemption. —  Wurtz  v.  Thymes,  2  HilVs  Ch.  Rep.,  178.  Shepperd  v. 
Murdoch,  3  Murph.,  218.     Quint  v.  Little,  4  Greenlf.  Rep.,  495. 


MISTAKE. 

1.  What,  in  equity  jurisprudence,  is  understood  by  the  word  mistake  X 

Some  unintentional  act,  or  omission,  or  error,  arising  from  ignorance, 
surprise,  imposition,  or  some  misplaced  confidence. — 1  Story  on  Equity 
Jurisp.,  121. 

2.  Into  what  two  kinds  are  mistakes  divided! 

Into  mistakes  of  law,  and  mistakes  in  matters  of  facts.  Story  on 
Eg.  Jurisp.,  121. 

3.  What  is  understood  by  mistake,  in  law  1 

It  is  where  the  party  had  full  knowledge  of  the  facts  upon  which  he 
acted,  but  misunderstood,  or  misapplied,  the  law  arising  upon  such  a  state 
of  facts. — Jeremy  on  Eq.  Jurisp.,  358. 

4.  What  is  the  rule  in  equity  as  to  ignorance  of,  or  a  mistake  in,  law  % 

The  maxim,  both  in  law  and  equity,  is,  Ignorantia  legis  neminem 
excusat. — 1  Fonbl.  Eq.,  B.  1,  ch.  2,  sec.  7.  1  Story  on  Eq.  Jurisp.,  121. 
Hunt  V.  Rousmanier,  8  Wheaton,  174.  2  Jdason,  343.  3  JUason,  294. 
1  Peters'  S.  C.  Rep.,  1.  United  States  Bank  v.  Daniel,  12  Peters'  S.  C 
Rep.,  32. 

Ignorance  of  law  will  furnish  no  excuse  for  any  person,  either  for  a 
breach,  or  for  the  omission  of  a  duty. — Bilbie  v.  Lumley,  2  East's  Reports, 
469.  Stevens  v.  Linch,  12  East's  Rep.,  38.  Frank  v.  Frank,  1  Chancery 
Cas.,  84. 

In  courts  of  equity,  ignorance  of  the  law  shall  not  affect  agreements, 
nor  excuse  from  the  legal  consequences  of  particular  acts. — 1  Fonbl.  Eq., 
B.  1,  ch.  2,  sec.  7.  1  Jfadd.  Ch.  Pr.,  60.  East  v.  Thornby,  3  P.  Will., 
127.  Currie  v.  Gould,  2  Madd.  Rep.,  163.  Smith  v.  Msop,  1  JWadd. 
Rep.,  623.  Bingham  v.  Bingham,  1  Ves.,  126.  Stores  v.  Barker,  6  John. 
Ch.  Rep.,  169.  Shotwell  v.  Murray,  I  Johns.  Ch.  Rep.,  512.  Clark  v. 
Butcher,  9  Cowen,  674.  May  v.  Coffin,  4  Mass.  Rep.,  342.  Warder  v. 
Tucker,  7  Mass.  Rep.,  452,  478.  Haven  v.  Foster,  9  Pick.  Rep.,  112. 
Goodman  v.  Sayers,  2  Jac.  Sr  Walk.  Rep.,  263.  Brisbane  v.  Davis,  5 
Taunt.  Rep.,  143.     East  Ind.  Co.  v.  Tritton,  3  Barn.  <§•  Cresw.,  280. 

The  ground  for  the  rule  is,  that  otherwise  there  is  no  saying  to  what 
extent  the  excuse  of  ignorance  might  not  be  carried. — Bilbie  v.  Lumley,  2 
East's  Rep.,  469. 

The  presumption  is,  that  every  one  is  acquainted  with  his  own  rights, 

Ox 
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provided  he  has  had  a  reasonable  opportunity  to  know  them.  And  nothing 
can  be  more  liable  to  abuse,  than  to  permit  a  person  to  reclaim  his  prop- 
erty upon  the  mere  pretence,  that  at  the  time  of  parting  with  it  he  was 
ignorant  of  the  law  ucting  upon  his  title. — Stors  v.  Barker^  6  Johns.  Ch. 
Rep.,  1G9. 

The  rule  of  the  Roman  law  was,  Cum  quis  jus  ignorans  indehitaiam 
pecuniam  solvent,  cessat  repetitio,  per  ignora?itiam  enim  facti  tantum  repeti- 
tionevi  indebiti  soluti  competere  tibi  notum  est. — Code,  lib.  1,  tit.  18,  /.  10. 
Potk.  des  Obi.,  Pt.  4,  c/i.  3,  sec.  1,  no.  834..  Poth.  ad  Pand.,  lib.  22,  tit. 
6,  /.  9.  Cujaccii  Opera,  Tom.  4,  p.  502.  1  Boinat,  Civil  Law,  B.  1,  tit. 
18,  sec.  1,  no.  13  a  17. 

One  of  the  most  common  cases  put  to  illustrate  the  doctrine,  is  :  two 
are  bound  by  a  bond,  and  the  obligee  releases  one,  supposing,  by  mistake 
of  law,  that  the  other  will  remain  bound.  In  such  a  case,  the  obligee  will 
not  be  relieved  in  equity  upon  the  mere  ground  of  his  mistake  of  the  law  ; 
for  there  is  nothing  equitable  in  the  co-obligor's  availing  himself  of  his 
legal  rights,  nor  of  the  other  obligor's  insisting  upon  his  release,  if  they 
have  both  acted  bona  fide. —  1  Story  on  Eg.  Jurisp.,  12-t.  1  Fonbl.  Eq. 
B.  1,  ch.  2,  sec.  7.  Ex  parte  Gifford,  6  Ves.,  805.  Cann  v.  Cann,  1  P- 
Will.,  723.  Mcholson  v.  Reve/l,  6  Mv.  S,'  Mann,  192.  4  Adolph  Hf  Ellis. 
675,  Hunt  v.  Rousmaiiier,  1  Peters'  S.  C.  Rep.,  1.  United  States  Bank 
V.  Daniel  et  al.,  12  Peters^  S.  C.  Rep.,  32. 

The  principle  applies  to  agreements  made  in  good  faith,  but  under  a 
mistake  of  law.  They  are  generally  held  valid,  and  obligatory  upon  the 
parties.  Thus,  where  a  clause  containing  a  power  of  redemption  granting 
annuity,  after  it  had  been  agreed  to,  was  deliberately  excluded  by  the 
parties  upon  a  mistake  of  law,  that  it  would  render  the  contract  usurious, 
the  court  of  chancery  refused  to  restore  the  clause  or  to  grant  relief. — Ld. 
Irnham  v.  Child,  1  Bra.  Ch.  Cas.,  92. 

So  where  a  devise  was  gWen  upon  condition  that  a  woman  married 
with  consent  of  her  parents,  and  she  married  without  such  consent, 
whereby  a  forfeiture  accrued  to  the  parties,  who  afterwards  executed  an 
agreement  respecting  the  estate,  whereby  the  forfeiture  was  in  effect 
waived,  the  court  refused  any  relief,  although  it  was  contended  that  it  was 
upon  a  mistake  of  law. — Marquis  of  Townshend  v.  Strangroom,  6  Ves., 
332.  Lord  Pasmore  v.  Morris,  2  Bro.  Ch.  Cas.,  219.  Worral  v.  Jacob, 
3  Merriv.  Rep.,  271. 

Also,  where  a  species  of  security  is  agreed  upon  by  the  parties,  and 
given  under  a  misunderstanding  of  its  legal  character,  a  court  of  equity 
can  give  no  relief,  by  directing  a  new  security  of  a  different  character  to 
be  given,  or  by  decreeing  that  to  be  done  which  the  parties  supposed 
would  have  been  effected  by  the  instrument  agreed  upon,  if  they  were  not 
misled  by  ignorance  of  any  fact  connected  with  the  agreement.  The 
general  rule  is,  that  a  mistake  of  law  is  not  a  ground  for  reforming  a  deed 
founded  on  such  a  mistake  ;  and  whatever  exceptions  there  may  be  to 
this  rule,  they  are  not  only  few  in  number,  but  will  be  found  to  have 
something  peculiar  in  their  characters. — Hunt  v.  Rousmanier,  1  Peters' 
S.  C.  Rep.,  14..  United  Stales  Bank  v.  Daniel  et  al,  12  Peters'  S.  C. 
Rep.,  32.     Hepburn  v,  Dunlop,  10  Wheaton,  179.     Shatwell  v.  Murray, 
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Johns.  Ch.  Rep.,  512.     Lyon  v.  Richmond,  2  Johns.  Ch.  Rep.,  51.     Storrs 
V.  Barker,  6  Johns.  Ch.  Rep.,  169. 

It  is  rarely  that  a  mistake  in  law,  with  a  full  knowledge  of  the  facts, 
can  afford  ground  for  relief,  or  be  considered  as  a  sufficient  indemnity 
against  the  injurious  consequences  of  deception  practised  upon  mankind. 
— Storrs  V.  Barker,  6  Johns.  Ch.  Rep.,  169. 

5.  What  are  the  exceptions  to  the  above  rule  1 

The  most  general  class  of  cases  relied  on  as  exceptions  to  the  rule, 
is  that  class  where  the  party  has  acted  under  a  misconception  or  ignorance 
of  his  title  to  the  property,  respecting  which  some  agreement  has  been 
made,  or  conveyance  executed. 

So  far  as  ignorance  in  point  of  fact  of  any  title  in  the  party,  is  an 
ingredient  in  any  of  these  cases,  they  fall  under  a  very  different  consider- 
ation.— Ramsden  v.  Hyton,  2  Ves.,  SOi.  Cann  v.  Cann,  1  P.  Will.,  727. 
Farewell  v.  Croker,  2  Meriv.,  269.  McCarthy  v.  Decaix,  2  Russ.  <S" 
J\Iylne,  614.. 

But  so  far  as  the  party,  knowing  all  the  facts,  has  acted  upon  a  mis- 
take of  the  law  applicable  to  his  title,  they  are  proper  to  be  discussed  in 
this  place.  Upon  a  close  survey,  many,  though  not  all,  of  these  cases  in 
the  latter  predicament,  Vv^ill  be  found  to  have  turned,  not  upon  the  con- 
sideration of  a  mere  mistake  of  law,  stripped  of  all  other  circumstances, 
but  upon  an  admixture  of  other  ingredients,  going  to  establish  misrepre- 
sentation, imposition,  undue  confidence,  undue  influence,  mental  imbe- 
cility, or  that  sort  of  surprise  which  equity  uniformly  regards  as  a  just 
ground  for  relief.     1  Story  on  Eq.  Jurisp.,  133. 

It  has  been  held,  that  relief  for  mistakes  of  law  could  only  be  granted 
under  the  following  circumstances  :  1st.  The  mistake  must  be  of  a  plain, 
well  settled  principle  of  law.  2d.  The  mistake  must  go  to  the  whole 
consideration  of  the  agreement ;  or,  in  other  words,  there  must  be  no 
other  consideration  than  the  mistaken  legal  liability.  Arguendo,  Bank 
of  the  United  States  v.  Daniel  el  al.,  12  Peters''  S.  C.  Rep.,  42.  Citing 
a  case  from  Kentucky,  not  yet  reported.  Lewis  v.  Cooper,  Cook^s  Rep., 
467.  Brown  v.  Armstead,  6  Rand.  Rep.,  594.  Taylor  v.  Patrick,  1 
Bibb.,  168. 

Where  a  husband  renounced  his  title  to  his  wife's  property,  from 
whom  he  had  been  divorced,  under  a  mistake  in  point  of  law,  that  the 
divorce  -was  valid,  and  he  had  no  longer  any  title  to  her  property,  and 
under  a  mistake  of  the  fact  as  to  the  amount  of  the  property  renounced, 
the  information  of  which  the  other  party  knew  and  withheld  from  him ; 
Lord  Chancellor  Brougham  held  that  he  was  entitled  to  relief. — McCarthy 
V.  Decaix,  2  Russ.  S,'  Mylne,  614. 

It  has  been  laid  down  as  unquestionable  doctrine,  that  if  a  party, 
acting  in  ignorance  of  a  plain  and  settled  principle  of  law,  is  induced  to 
give  a  portion  of  his  indisputable  property  to  another  under  the  name  of 
a  compromise,  a  court  of  equity  will  relieve  him  from  the  effect  of  his 
mistake. — 1  Story  on  Eq.  Jurisp.,  134.  JVaylor  v.  Winch,  1  Sim.  Sr  Stu., 
555.      Leonard  v.  Leonard,  'H  Ball  6f  Beatt.,  180.  ..  Dunning  v.  White,  1 
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Swanst.^  137.  Hunt  v.  Rousmanier,  8  Wheaion,  211.  1  Peters^  S.  C. 
Rep.,  1. 

But  where  a  doubtful  question  arises,  such  as  a  question  respecting 
the  true  construction  of  a  will,  a  diflbrent  rule  prevails;  and  a  compro- 
mise fairly  entered  into  with  due  deliberation,  will  be  upheld  in  a  court 
of  equity,  as  reasonable  in  itself  to  terminate  the  differences  by  dividing 
the  stake,  and  as  supported  by  the  principles  of  public  policy. — 1  Story  on 
Eq.  Juris]}.,  134.     2  Jac.  Sr  Walk.,  205. 

A  party  can  hardly  be  said  to  intend  to  part  with  a  right  or  title,  of 
whose  existence  he  is  wholly  ignorant ;  and  if  he  does  not  so  intend,  a 
court  of  equity  will,  in  ordinary  cases,  relieve  him  from  the  legal  effects 
of  instruments  which  surrender  such  unsuspected  right  or  title. — 1  Story 
on  Eq.  Jurisp.,  135. 

Where  there  is  a  plain  and  established  doctrine  on  the  subject,  so 
generally  known  and  of  such  constant  occurrence  as  to  be  understood  by 
the  community  at  large,  as  a  rule  of  property,  such  as  the  common  canons 
of  descent,  there,  a  mistake  in  ignorance  of  the  law,  and  of  title  founded 
on  it,  may  well  give  rise  to  a  presumption,  that  there  has  been  some  undue 
influence,  imposition,  mental  imbecility,  surprise,  or  confidence  abused. 
But,  in  such  case,  the  mistake  in  the  law  is  not  the  foundation  of  relief, 
but  it  is  the  medium  of  proof  to  establish  some  other  proper  ground  of 
relief.     1  Story  on  Eq.  Jurisp.,  143. 

6.  What  is  the  rule  as  to  the  validity  of  compromises  of  doubtfu' 
rights  1 

The  whole  doctrine  of  doubtful  rights  rests  on  this  foundation  : 

If  the  party  releasing  is  ignorant  of  his  right  to  the  estate,  or  if  hi? 
right  is  concealed  from  him  by  the  person  to  whom  the  release  is  made, 
this  is  good  r'^ison  for  setting  aside  the  release.  But  the  mere  fact,  that 
the  party  making  the  release  had  the  right,  and  was  controverting  it  with 
the  other  party,  can  furnish  no  ground  for  setting  aside  the  release. — 
Cann  v.  Cann,  1  P.  Will.,  727.  Leonard  v.  Leonard,  2  Ball  Sc  JBeatt., 
180.  Brown  v.  Pring,  1  Ves.,  407.  U?iderwood  v.  Lord  Courtown,  2  Sch. 
<S'  Lef.,  67. 

If  compromises  are  otherwise  unobjectionable,  they  will  be  binding, 
and  the  right  will  not  prevail  against  the  agreement  of  the  parties  ;  for  the 
right  must  always  be  on  one  side  or  the  other,  and  there  would  be  an  end 
of  compromises,  if  they  might  be  overthrown  upon  any  subsequent  ascer- 
tainment of  rig-ht  contrary  thereto. — Goodman  v.  Sayers,  2  Jac.  S)'  Walk., 
263.     J\''aylory.  Winch,  1  Sim.  4'  Stu.,  555. 

If,  therefore,  a  compromise  of  a  doubtful  right  is  fairly  made  between 
the  parties,  its  validity  cannot  depend  upon  any  future  adjudication  of  thai 
right. — Dunnage  v.  White,  1  Swanst.,  151.  Harvey  v.  Cook,  4^  Russell,  34 
Leonard  v.  Leonard,  2  Ball  S)'  Beatt.,  179.  Shotwell  v.  J\Iurray,  1  Johns 
Ch.  Rep.,  516.     Lyon  v.  Lyon,  2  Johns.  Ch.  Rep.,  51. 

And  where  compromises  of  this  sort  are  fairly  entered  into,  whether 
the  uncertainty  rests  upon  a  doubt  of  fact,  or  a  doubt  in  point  of  law,  if  both 
parties  are  in  the  same  ignorance,  the  compromise  is  equally  binding,  and 
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cannot  be  affected  by  any  subsequent  investigation  and  result.  But  if  the 
parties  are  not  mutually  ignorant,  the  case  admits  of  a  very  different  con- 
sideration, whether  the  ignorance  be  of  a  matter  of  fact  or  of  law.  It  has 
been  emphatically  said,  that  no  man  can  doubt  that  the  court  of  chancery 
will  never  hold  parties,  acting  upon  their  rights,  to  be  bound,  unless  they 
act  with  full  knowledge  of  all  the  doubts  and  difficulties  that  do  arise. 
But  if  parties  will,  with  full  knowledge,  act  upon  them,  though  it  turns  out 
that  one  gains  an  advantage  froui  a  mistake  in  point  of  law,  yet  if  the 
agreement  was  reasonable  and  fair  at  the  time,  it  shall  be  binding. — Gib- 
bojis  V.  Gaunt,  4  Ves.  Rep.,  849.     DunrmgeY.  White,  1  Swamt.,  137. 

There  are  cases  of  family  compromises,  where,  upon  principles  of 
policy,  for  the  honor  or  peace  of  families,  the  doctrine  sustaining  com- 
promises has  been  carried  further.  And  it  has  been  truly  remarked,  that 
in  such  cases  the  court  of  chancery  has  administered  an  equity,  which  is 
not  applied  to  agreements  generally.  Such  compromises,  fairly  and  rea- 
sonably made,  to  save  the  honor  of  a  family,  as  in  cases  of  suspected  ille- 
gitimacy, to  prevent  family  disputes,  and  family  forfeitures,  are  upheld 
with  a  strong  hand  ;  and  are  binding  when,  in  cases  between  mere  stran- 
gers, the  like  agreements  would  not  be  enforced. — Stapilton  v.  Stapilton, 
1  .^tk.  Rep.,  2.  Cann  v.  Cann,  1  P.  Will.,  127.  Stockeley  v.  Stockeley, 
1  Ves.  Si'  Beames,  30.  Covy  v.  Covy,  1  Ves.,  19.  Leonard  v.  Leonard,  2 
Ball  Si'  Beatt.,  171.  Gordon  v.  Gordon,  3  Swanst.,  463.  Harvey  v.  Cook, 
4  RusselPs  Rep.,  34. 

7.  What  is  the  rule  in  cases  of  surprise  ? 

Cases  of  surprise,  mixed  up  with  a  mistake  in  point  of  law,  stand 
upon  a  ground  peculiar  to  themselves,  and  independent  of  the  general  rule. 
— 1  Story  on  Eq.  Jurisp.,  149. 

In  such  cases,  the  agreements  or  acts  are  unadvised  and  improvident, 
and  without  due  deliberation ;  and  therefore,  they  are  held  invalid  upon 
the  common  principle  adopted  by  courts  of  equity,  to  protect  those  who 
are  unable  to  protect  themselves,  and  of  whom  undue  advantage  is  taken. 
— Ev-ans  v.  Llewellyn,  1  Cox's  Rep.,  333.  Marquis  of  Townshend  v. 
Strangroom,  6  Ves.,  333.  Chesterfield  v.  Johnson,  2  Ves..,  155.  Ormond 
V.  Hutchinson,  13  Ves.,  51. 

Where  the  surprise  is  mutual,  there  is  of  course  a  still  stronger 
ground  to  interf^  re,  for  neither  party  has  intended  what  has  been  done. 

Contracts  made  in  mutual  error,  under  circumstances  material  to 
their  character  and  consequences,  seem,  upon  general  principles,  invalid. 
— Willan  V.  Willati,  16  Ves.,  72.  Clanes  v.  Higginson,  1  Ves.  4'  Beames, 
52  L  Farewell  \.  Coker.  2  Meriv.  Rep.,'2,G9.  1  Story  on  Eq.  Jurisp.,  149. 
Poth.  Traite  des  Obligations,  Pt.  1,  ch.  I,  art-.  3,  sec.  1,  no.  16.  1  Domat, 
Civil  Law,  B.  1,  tit.  1,  sec.  5,  no.  10.  Id.,  tit.  18,  sec.  2.  Dig.,  lib.  50, 
tit.  17,  /.  116,  sec.  2. 

There  arc  also  other  cases  of  peculiar  trust  and  confidence,  and  rela- 
tion between  the  parties,  which  give  rise  to  a  qualification  of  the  general 
doctrine.  Thus,  where  a  mortgagor  had  mortgaged  an  estate  to  a  mort- 
gagee, who  was  his  attorney,  and  in  settling  an  account  with  the  latter,  he 
had  allowed  him  poundage  for  having  received  the  rents  and  profits  of  the 
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estate,  in  ignorance  of  the  law,  that  a  mortgajree  was  not  entitled  to  such 
an  allowance,  which  was  professionally  known  to  the  attorney:  it  was 
held,  that  the  allowance  should  be  set  aside. — Longstaff  v.  Fenwick,  10 
Ves.,  405. 

There  are  also  some  other  cases  in  which  relief  has  been  granted  in 
equity,  apparently  upon  the  ground  of  mistake  in  law.  But  they  will  be 
found,  upon  examination,  rather  to  be  cases  of  defective  execution  of  the 
intent  of  the  parties,  from  ignorance  of  law  as  to  the  proper  mode  of  fram- 
ing the  instrument.  Thus  where  a  husband,  upon  his  marriage,  entered 
into  a  bond  to  his  wife,  without  the  intervention  of  trustees,  to  leave  her  a 
sum  of  money,  if  she  should  survive  him  ;  the  bond,  though  released  by 
the  marriage,  was  held  good,  as  an  agreement  in  equity,  entitling  the  wife 
to  satisfaction  out  of  the  husband's  assets. — Jlctnn  v.  Pierce^  2  Vern.,  480. 

And  so  e  contra,  where  a  wife,  before  marriage,  executed  a  bond  to 
her  husband  to  convey  all  her  lands  to  him  in  fee,  it  was  upheld  in  favor 
of  the  husband,  after  the  marriage,  as  an  agreement  defectively  executed 
to  secure  to  the  husband  the  land  as  her  portion. — Cannelv.  Buckle,  '■Z  P. 
Will.,  443.     J^ewl.  on  Cont.,  345.     1  Fofibl.  Eg.,  B.  1,  ch.  1,  sec.  7. 

We  have  thus  gone  over  the  principal  cases,  which  are  supposed  to 
contain  exceptions  to  the  general  rule,  that  ignorance  of  the  law,  with  a 
full  knowledge  of  the  facts,  furnishes  no  ground  to  rescind  agreements,  or 
to  set  aside  solemn  acts  of  the  parties.  Without  undertaking  to  assert 
this,  that  there  are  none  of  these  cases  which  are  inconsistent  with  the 
rule,  it  may  be  affirmed  that  the  real  exceptions  to  it  are  few  and  generally 
stand  upon  some  very  urgent  pressure  of  circumstances. — 1  Story  on  Eq. 
Jurisp.,  151. 

The  rule  prevails  in  England  in  all  cases  of  compromise  of  doubtful, 
and  perhaps  in  all  cases  of  doubted  rights  ;  and  especially  in  all  cases  of 
family  arrangements.  It  is  relaxed  in  cases  where  there  is  a  total  ignor- 
ance of  title,  founded  in  the  mistake  of  a  plain  and  settled  principle  of  law, 
and  in  cases  of  imposition,  misrepresentation,  undue  influence,  misplaced 
confidence  and  surprise. — 1  Storij  on  Eq.  Jurisp.,  152.  Jeremy  on  Eq. 
Plead.,  140.  Madd.  Chan.  Prac,  60.  Mitford  Eq.  Plead.,  129.  JVcw- 
Innd  on  Contracts  in  Eq.,  432.  Marshall  v.  Colld,  1  Younge  Sc  Coll.,  283. 
Cocker  ill  v.  Cholmely,  1  Russ.  4*  Mylne,  418.  McCarthy  v.  Decaise,  2 
Russ.  Sf  Myhie,  614. 

In  the  United  States  the  general  rule  has  been  recognized  as  found- 
ed in  sound  wisdom  and  policy,  and  fit  to  be  upheld  with  a  steady  confi- 
dence. And  hitherto  the  exceptions  to  it  (if  any)  will  be  found  not  to  rest 
upon  the  mere  foundation  of  a  naked  mistake  of  law,  however  plain  and 
settled  the  principle  may  be,  nor  upon  mere  ignorance  of  title  founded  up- 
on such  mistake. —  1  Story  on  Eq.  Jurisp.,  153.  Shortwell  v.  Murray,  1 
Johns.  Ch.  Rep.,  512.  Lyi.n  v.  Richmond,  2  Johns.  Ch.  Rep.,  51.  Storrs 
V.  Barker,  6  Johns.  Rep.,  169.  Hunt  v.  Rousmanier,  8  Wheaton,  211. 
Same  case,  1  Peters^  S.  C.  Rep.,  1.  United  States  Bank  v.  Daniel  et  al., 
12  Peters'  S.  C.  Rep.,  32.  Taylor  v.  Patrick,  1  Bibb.,  168.  Lewis  v. 
Cooper,  Cooke's  Rep.,  467.     Brown  v.  Armstead,  6  Rand.  Rep.,  594. 

Domat  lays  down  the  following  rules  as  containing  the  doctrine  of  the 
Civil  Law  as  to  the  effect  of  error  or  ignorance  of  law  upon  contracts. 
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1.  If  error  or  ignorance  of  law  be  such  that  it  is  the  only  cause  of  a 
contract,  in  which  one  obliges  himself  to  a  thing  to  which  he  is  otherwise 
not  bound,  and  there  be  no  other  cause  for  the  contract,  the  cause  proving 
false,  the  contract  is  null. 

2.  This  rule  applies,  not  only  in  preserving  the  person  from  suffering 
loss,  but  also  in  hindering  him  from  being  deprived  of  a  right,  which  he 
did  not  know  belonged  to  him. 

3.  But  if,  by  an  error  or  ignorance  of  the  law,  one  has  done  himself 
prejudice,  which  cannot  be  repaired  without  breaking  in  upon  the  right  of 
another,  the  error  shall  not  be  corrected  to  the  prejudice  of  the  latter. 

4.  If  the  error  or  ignorance  of  the  law  has  not  been  the  only  cause  of 
the  contract,  but  another  motive  has  intervened,  the  error  will  not  annul 
the  contract. — 1  Domat,  b.  l,tit.  18,  .sec.  1,  art.  13  a  17. 

There  has  been  much  discussion,  and  the  civilians  do  not  agree  as 
to  the  effect  of  error  of  law. — Ayliffe  Pand.,  b.  2,  tit.  15,  p.  116.  Poth 
Pand.,  lib.  22,  tit.  6.     2  Evans,  Poth.  oa  Obi,  408 

The  general  rule  of  the  civil  law  was,  that  error  of  law  shall  not 
profit  those  who  are  desirous  of  acquiring  advantage  or  right  ;  nor  shall 
it  prejudice  those  who  are  seeking  their  own  right. — Dig->  lib.  22,  tit.  6, 
/.  7.    PuLh.  Pand.,  lib.  22,  tit.  6,  sec.  2. 

9.  What  is  the  rule  as  to  the  effect  of  a  mistake  of  matters  of  fact  upon 
contracts  1 

The  general  rule  is,  that  an  act  done  or  contract  made  under  a  mis- 
take or  ignorance  of  a  material  fact,  is  voidable  and  relievable  in  equity. 
The  ground  of  this  distinction  between  ignorance  of  law  and  ignorance  of 
fact,  seems  to  be,  that  as  every  man  of  reasonable  understanding  is  pre- 
sumed to  know  the  law,  and  act  upon  the  rights  which  it  confers  or  sup- 
ports, when  he  knows  all  the  facts,  it  is  culpable  negligence  to  do  an  act,  or 
make  a  contract,  and  then  set  up  his  ignorance  of  law  as  a  defence.  The 
general  maxim  here,  as  in  other  cases,  is  that  the  law  aids  those  who  are 
vigilant,  and  not  those  who  slumber  over  their  rights. — 1  Fonbl.  Eq.,  b.  1, 
c/i.  2,  sec.  7.  Poth.  Pand.,  lib.  22,  tit.  6,  no.  3.  Ayliffe  Pand.,  b.  2,  tit. 
l5,  p.  116.  1  Domat,  b.  1,  tit.  18,  sec.  1.  1  Story  on  Eq.  Jurisp.,  155. 
Pooley  v.  Ray,  1  P.  Will.,  355.  Cashing  v.  Pratt,  1  Fes.,  406.  Hitch- 
cock v.  Giddings,  4  Price  Rep.,  135.  Leonard  v.  Leonard,  2  Ball  <§•  Beatt., 
171.  Peason  v.  Lord,  6  Mass.  Rep.,  81.  Garland  v.  Salem  Bank,  9  Mass. 
Rep.,  408. 

But  no  person  can  be  presumed  to  be  acquainted  with  all  the  matters 
of  facts  ;  neither  is  it  possible  by  any  degree  of  diligence,  in  all  cases,  to 
acquire  that  knowledge,  and  therefore,  an  ignorance  of  facts  does  not  im- 
part culpable  negligence. 

And  the  rule  applies,  not  only  to  cases  where  there  has  been  a  studied 
suppression  or  concealment  of  the  facts  by  the  other  side,  which  would 
amount  to  fraud;  but  also  to  many  cases  of  innocent  ignorance  and  mis- 
take on  both  sides. 

Ignorance  of  fact,  and  mistake  of  fact,  are  not  quite  equivalent  ex- 
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pressions.  Mistake  of  facts  always  supposes  some  error  of  opinion  as  to 
the  real  facts  ;  but  ignorance  of  facts  may  be  without  any  error,  but  result 
in  mere  want  of  knowledge  or  opinion.  Thus,  a  man  knowing  that  he  has 
some  interest  in  a  parcel  of  land,  may  suppose  it  to  be  a  life  estate,  when 
it  is  a  fee.  That  is  error  or  mistake.  But  if  he  is  ignorant  that  there 
exists  any  such  land,  and  that  he  had  any  title  to  it,  thiit  very  ignorance 
may  lead  him  to  form  no  opinion  whatever  on  the  subject. — 1  iitory  071 
Eq.  Jurisp.,  156. 

The  rule,  as  to  ignorance  or  mistake  of  fact  entitling  the  party  to  re- 
lief, has  the  important  qualification  that  the  fact  must  be  material  to  the 
act  or  contract,  that  is,  that  it  must  be  essential  to  its  character,  and  an 
efficient  cause  of  its  concoction.  For  though  there  may  be  an  inciden- 
tal ignorance  or  mistake  of  fact,  yet,  if  the  act  or  contract  is  not  materi- 
ally affected  by  it,  the  party  claiming  relief  will  be  denied  it. — Bingham 
V.  Bingham,  1  Fes.,  126.     Calenly  v.  Williams,  1  Ves.  Jr.,  210. 

In  cases  of  mutual  mistakes,  going  to  the  essence  of  the  contract,  it 
is  by  no  means  necessary  that  there  should  be  any  presumptive  fraud. 
On  the  contrary,  equity  will  often  relieve,  however  innocent  the  parties 
jnay  be. — Domum  emis,  cum  earn,  et  ego,  et  venditor  combustam  ignoramus. 
JVerva,  Sabinus,  Cassius,  nihil  vcnisse,  quamvis  area  maneat,  pecuniumquc 
sohttam  condici posse  aiunt. — Dig.,  lib.  18,  tit.  1,  I.  57.  2  Kent's  Com., 
468.  Grotiua  de  Jure  Belli,  b.  2,  ch.  11,  sec.  6.  Path,  de  Venie,  no.  4. 
It  will  make  no  difference  in  the  application  of  the  principle,  that  the 
subject  matter  of  the  contract  be  known  to  both  the  parties  to  be  liable 
to  a  contingency,  which  may  destroy  it  immediately;  for  if  the  contin- 
gency has,  unknown  to  the  parties,  already  happened,  the  contract  will  be 
void,  as  founded  upon  natural  mistake  of  matter  constituting  the  basis  of 
the  contract. — Hitchcock  v.  Giddings,  4  Price's  Rep.,  135.  Daniels'Rep.,  1. 
It  is  laid  down,  that  where  there  is  an  error  in  the  thing  for  which  an 
individual  bargains,  the  contract  is  null ;  in  such  case  the  parties  are  sup- 
posed not  to  have  given  their  assent. — Puff.  Leges  Jfat.  et  Gent.,  b.  1,  ch. 
'd,  sec.  12.  1  Fonbl.  Eq.,  114.  Allen  v.  Hammond,  11  Peters'  S.  C. 
Rep.,  63. 

The  facts  of  the  last  cited  case  were  as  follows  :  Hammond  was  the 
owner  and  master  of  the  brig  Ann,  of  Boston  ;  Allen  was  a  commission 
merchant  at  Providence,  Rhode  Island,  and  had  acted  as  agent  for  the 
appellee  in  effecting  insurances,  &c. 

In  1830  the  brig  Ann,  while  on  a  voyage  from  New  Orleans  to  Goree, 
was  illegally  captured  off  the  Western  Islands,  by  a  Portuguese  squadron. 
Notice  of  the  capture  was  given  to  the  American  government,  but  the 
vessel  and  cargo  were  condemned. 

Such  remonstrances  were  made  by  the  American  government,  that, 
on  the  19th  of  January,  1832,  the  claim  of  the  appellee  was  admitted,  to 
the  amount  of  $33,700,  by  the  Portuguese  government. 

On  the  27th  January,  1832,  the  parties  entered  into  a  contract  under 
seal,  in  which  Hammond  agreed  to  pay  Allen  ten  per  cent,  on  all  sums 
which  he  should  recover  up  to  $8,000,  and  thirty-three  percent,  on  any 
sum  above  that  amount,  as  commissions. 

Per  Cur.  Allen  is   not  chargeable  with  fraud  in  entering  into  the  con- 
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tract,  or  in  using  the  most  persevering  efforts  to  get  possession  of  the 
instalment  paid. 

Tiiat  the  contract  was  entered  into  by  both  parties,  under  a  mistake, 
is  unquestionable.  Neither  of  them  knew  that  the  Portuguese  govern- 
ment had  allowed  the  claim.  Can  a  court  of  equity  enforce  such  a  con- 
tract 1  Can  it  refuse  to  cancel  it  1  That  the  agreement  was  without  con- 
sideration is  clear.  Services  long  and  arduous  were  contemplated  as 
probable,  by  both  parties,  at  the  time  the  contract  was  executed.  But 
the  object  of  the  pursuit  was  already  attained.  No  services  were  required 
under  the  contract,  and  for  those  which  Allen  had  rendered  to  Hammond 
prior  to  it,  regular  charges  seem  to  have  been  made. 

It  is  true  that  the  amount  of  services  required  of  the  agent  was  un- 
certain ;  he  took  upon  himself  this  contingency,  and  had  not  the  claim  been 
allowed  by  the  Portuguese  government  until  after  the  contract,  he  would 
have  been  entitled  to  his  commissions,  however  small  his  agency  might 
have  been  in  producing  the  result.  This,  it  may  be  supposed,  was  a  con- 
tingency within  the  contemplation  of  the  parties  at  the  time  of  the  con- 
tract, so  that,  unconnected  with  other  circumstances,  the  smallness  of 
the  service  rendered  could  have  constituted  no  ground  on  which  to  set 
aside  tlie  contract. 

But  no  one  can  believe  that  Hammond  intended  to  give  his  agent 
nearly  $10,000,  on  the  mere  contingency  of  his  claim  having  been  allow- 
ed at  the  time  of  the  contract.  And  it  is  equally  clear  that  his  agent, 
under  such  circumstances,  had  no  expectation  of  receiving  that,  or  any 
other  amount  of  compensation. 

The  contract  does  not  provide  for  such  a  case  ;  and  it  could  not  have 
been  within  the  contemplation  of  either  party.  Services  were  made  the 
basis  of  the  compensation  agreed  to  be  paid  ;  but  an  allowance  of  the  claim 
superseded  all  services  in  the  case. — Decree  of  the  circuit  court,  that  the 
contract  be  delivered  up  to  be  cancelled,  affirmed. 

It  is  upon  the  same  ground  that  the  court  proceeds,  where  an  instru- 
ment is  so  general  in  its  terms,  as  to  release  the  rights  of  the  party  to  pro- 
perty, to  which  he  was  wholly  ignorant  that  he  had  any  title,  and  which 
was  not  within  the  contemplation  of  the  bargain  at  the  time  when  it  was 
made.  In  such  cases  the  court  restrains  the  instrument  to  the  purposes 
of  the  bargain,  and  confines  the  release  to  the  right  intended  to  be  releas- 
ed or  extinguished. — 1  Story  on  Eq.  Jurisp.,  159.  Ramsden  v,  Hylton, 
2  Ves.,  304. 

It  is  not,  however,  sufficient  in  all  cases  to  give  the  party  relief,  that 
the  fact  is  material  ;  but  it  must  be  such  as  he  could  not  by  reasonable 
diligence  get  knowledge  of,  when  he  was  put  upon  inquiry. — Penney  v. 
Martin^  4  Johns.  Ch.  Rep.,  566.  Sed  facti  ignorant ia  ita  demum  cuique 
non  nocet^  si  non  sciant  quod  ille  solus  ignorat  ?  Et  recte  Labeo  dejinit 
scienliam  neque  curiosissimi  neque  ncgUgentissimi  hominis  accipiendam  ; 
veruin  ejus,  qui  earn  rem  diligenter  inquinndo  notam  habere  potest.  Dig., 
lib.  22,  tit.  6,  /.  9.  Poth.  Pand.,  lib.  22,  til.  6 ;  this  was  the  rule  of  the 
Roman  law. 

Nor  is  it  every  case  where  even  a  material  fact  is  mistaken  or  un- 
32 
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known,  without  any  default  of  the  parties,  that  a  court  of  equity  will  in- 
terpose. 

If  the  fact  be  known  to  one  party  and  unknown  to  the  other,  that  will 
in  many  cases  afford  a  solid  ground  for  relief;  as,  for  instance,  where  it 
operates  as  a  surprise,  or  a  fraud,  upon  the  ignorant  party. 

But  in  these  cases,  the  ground  of  relief  is,  not  the  mistake  or  igno- 
rance of  material  facts  alone;  but  the  unconscientious  advantage  taken 
of  the  party  by  the  concealment  of  them. — East  India  Company  v.  Danald, 
Ves.,  275. 

10.  What  circumstances  must  concur  in  order  to  entitle  a  party  to  re- 
lief against  a  contract,  by  reason  of  concealment  ? 

It  is  necessary,  not  only,  that  an  advantage  should  be  taken  ;  but  it 
must  arise  from  some  obligation  in  the  party  to  make  the  discovery ;  not 
an  obligation  in  point  of  morals  only,  but  of  legal  duty.  In  such  a  case 
the  court  will  not  correct  the  contract,  merely  because  a  man  of  nice  mor- 
als and  honor  would  not  have  entered  into  it.  It  must  fall  within  the  defi- 
nition of  fraud  or  surprise. — Fox  v.  Markreih,  2  Bro.  Ch.  Rep.,  420.  Earl 
of  Bath  S)'  Montague's  case,  3  Ch.  Cos.,  56.  1  J\[add.  Ch.  Pr.,  63.  1 
Fonbl.  Eq.,  b.  1,  ch.  3,  sec.  4.  1  Story  on  Eg.  Jurisp.,  160.  jYelson  v. 
Scudarth,  1  Hen.  Sf  Munf.,  350.  Alexander' s  Exrs.  v.  Muirhead,  2 
Dessau.  Rep.,  162.  Roosvelt  v.  Fulton,  2  Cowen,  129.  Bradbury  v.  White, 
4  Greenl.  Rep.,  391.  Dacre  v.  Gorges,  2  Sim.  Sf  Stu.,  454.  Beaumont  v. 
Bromley,  1  Turn.  <S'  Russ.,  41. 

The  rules  of  law  must  be  so  drawn  as  not  to  affect  the  general  trans- 
actions of  mankind,  or  to  require  that  all  persons  should  in  all  respects  be 
upon  the  same  level,  as  to  information,  diligence,  and  means  of  judgment. 
Equity  as  a  practical  system,  though  it  will  not  aid  immorality,  does  not 
affect  to  enforce  mere  moral  duties.  But  its  policy  is  to  administer  relief 
to  the  vigilant,  and  to  put  all  parties  upon  a  searching  diligence.  Where 
confidence  is  reposed,  or  the  party  is  intentionally  misled,  relief  may  be 
granted;  but  in  such  a  case  there  is  the  ingredient  of  what  the  law  deems 
a  fraud. — Leonard  v.  Leonard,  2  Ball  <S'  Beatt.,  179.  Gordon  v.  Gordon, 
3  Swanst.  Rep.,  463.  Jeremy  on  Eq.  Jurisp.,  384.  1  Madd.  Ch.  Pr., 
204.  Smith  v.  The  Bank  of  Scotland,  1  Dow.  Pari.  Cas.,  294.  Piddock 
V.  Bishop,  3  Barn.  8f  Cresw.,  605.  Pothier  de  Ventr,  no.  233.  Laidlow 
V.  Organ,  2  Wheaton,  178.  Elting  v.  The  Bank  of  the  United  States,  11 
Wheaton,  59. 

The  rule  is,  that  mistake  or  ignorance  of  facts  in  parties  is  the  proper 
subject  of  relief,  only  when  it  constitutes  a  material  ingredient  in  the  con- 
tract of  the  parties,  and  disappoints  their  intention  by  mutual  error  ;  or 
where  it  is  inconsistent  with  good  faith,  and  proceeds  from  a  violation  of 
the  obligations  which  arc  imposed  by  law  upon  the  conscience  of  either 
party. — Jeremy  on  Eq.  Jurisp.,  358.     1  Story  on  Eq.  Jurisp.,  164. 

11.  What  is  the  rule  as  to  granting  relief  against  written  instruments'! 

That  relief  will  be  granted  only  where  there  is  a  plain  mistake, 
clearly  made  out  by  satisfactory  proofs. — Jeremy  on  Eq.  Jurisp.,  368. 
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fitory  on  Eq.  Jurisp.^  169.  Henkle  v.  The  Royal  Exchange  Assurance 
Co.,  1  Ves.,  137.  Gillespie  v.  Moon.,  2  Johns.  Ch.  Rep..,  595.  Lyman  v. 
The  United  Ins.  Co.,  2  Johns.  C/i.  Rep.,  630.  Towns/tend  v.  Strangroon, 
6  Fes.,  228.     /f«;z^  v.  Rousmanier,  1  Peters^  S.  C.  Rep.,  12. 

In  the  last  case,  the  court  observed — there  are  certain  principles  of 
equity  applicable  to  this  question  (relief  against  a  written  instrument), 
which,  as  general  principles,  we  hold  to  be  incontrovertible.  The  lirst  is, 
that  where  an  instrument  is  drawn  and  executed,  which  professes,  or 
is  intended  to  carry  into  execution  an  agreement,  whether  in  writing  or 
by  parole,  previously  entered  into,  but  which,  by  mistake  of  the  draughts- 
man, either  as  to  fact  or  law,  does  not  fulfil,  or  which  violates  the  mani- 
fest intention  of  the  parties  to  the  agreement,  equity  will  correct  the  mis- 
take, so  as  to  produce  a  conformity  of  the  instrument  to  the  agreement. 
The  reason  is  obvious.  The  execution  of  agreements,  fairly  and  legally 
entered  into,  is  one  of  the  peculiar  branches  of  equity  jurisdiction  ;  and  if 
the  instrument  which  is  intended  to  execute  the  agreement,  be  from  any 
cause  insufficient  for  that  purpose,  the  agreement  is  as  much  unexecuted 
as  if  one  of  the  parties  had  refused,  altogether,  to  comply  with  his  engage- 
ment ;  and  a  court  of  equity  will,  in  the  exercise  of  its  acknowledged  juris- 
diction, afford  relief  in  the  one  case  as  well  as  in  the  other,  by  compelling 
the  delinquent  party  fully  to  perform  his  agreement,  according  to  the  terms 
of  it,  and  to  the  manifest  intention  of  the  parties. 

So,  if  the  mistake  exist,  not  in  the  instrument  which  is  intended  to 
give  effect  to  the  agreement,  but  in  the  agreement  itself,  and  is  clearly 
proved  to  have  been  the  result  of  ignorance  of  some  material  fact,  a  court 
of  equity  will  in  general  grant  relief  according  to  the  nature  of  the  par- 
ticular case  in  which  it  is  sought. 

A  court  of  equity  would  be  of  little  value,  if  it  could  suppress  only 
positive  frauds,  and  leave  mutual  mistakes  innocently  made,  to  work  in- 
tolerable mischiefs,  contrary  to  the  intention  of  the  parties.  It  would  be 
to  allow  an  act  originating  in  innocence,  to  operate  ultimately  as  a  frand, 
by  enabling  the  party  who  received  the  benefit  of  the  mistake,  to  resist  the 
claims  of  justice  under  the  shelter  of  a  rule  formed  to  promote  it. 

In  a  partial  view  there  would  be  as  much  mischief  done  by  refus- 
ing relief  in  such  cases,  as  there  would  be  introduced  by  allowing  parol 
evidence,  in  all  cases,  to  vary  written  contracts. — Pitcairne  v.  Ogbor?ie,  2 
Ves.,  377.  Starkie  on  Evidence,  1018.  Townshend  v.  Strangroon,  6  Fes., 
336.  Joynes  v.  Statham,  3  .^tk.  Rep.,  385.  Gillespie  v.  Moon,  2  Johns. 
Rep.,  596.  Ramsbottom  v.  Golden,  1  Ves.  Sc  Be.ames,  168.  Clowese  v. 
Higginson,  1  Ves.  Sc  Beames,  526.  Ball  v.  Storie,  1  Sim.  Sr  Stuart,  210. 
Mitf.  on  Eq.  PL,  129.  1  Fonbl.  on  Eq.,  b.  1,  ch.  2,  sec.  11.  Davis  v. 
Simmonds,  1  Cox^s  Rep.^  4-04.  Lord  Lrnham  v.  Child,  1  Bro.  Ch.  Rep.,  92. 
1  Story  on  Eq.  Jurisp.,  188. 

Courts  of  equity  will  grant  relief  in  cases  of  mistake  in  written  contracts, 
not  only  when  the  fact  of  the  mistake  is  expressly  established,  but  also  when 
it  is  fairly  implied  from  the  nature  of  the  transaction.  Thus,  in  cases  where 
there  has  been  a  joint  loan  of  money  to  two  or  more  obligors,  and  they  are 
by  the  instrument  made  jointly  liable,  but  not  jointly  and  severally,  the 
court  has  reformed  the  bond  and  made  it  joint  and  several,  upon  the  rea- 
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sonable  presumption,  from  the  nature  of  the  transaction,  that  it  was  so  m- 
tended  by  the  parties,  and  was  omitted  by  want  of  skill  or  by  mistake. — 
Simpson  v.  Vaiig/ian,  2  ^^(k.  Rep.,  33.  Bishop  v.  Church,  2  Ves.,  100. 
Thomas  v.  Frazer,  3  Ves.,  399.  Devaynes  v.  jYoble,  1  Meriv.  Hep.,  53S. 
Sumner  v.  Powell,  2  Meriv.  Rep.,  39.  Hoioev.  Contecin,  1  Bro.  Ch.  Cas., 
27.  J?a?  parte  Kendall,  17  Fes.,  519.  Underhill  v.  Howard,  10  Fe*.,  209. 
i^x  par^e  Symonds,  1  Cox  iJc;?.,  200.  5w/7i  v.  Burn,  3  Fe^.,  573.  Weaver 
V.  Schyork,  6  Serg.  <§•  Rawle,  262.  ifttn;;  v.  Rousmanier,  8  Wheatoti, 
212. 

The  debt  being  joint,  the  natural  if  not  the  irresistible  inference  in 
such  cases  is,  that  it  is  intended  by  all  the  parties,  that  in  every  event, 
the  responsibility  should  attach  to  each  obligor,  and  to  all  equally.  This 
can  be  done  only  by  making  the  bond  several  as  well  as  joint ;  for  other- 
wise, in  case  of  the  death  of  one  of  the  obligors,  the  survivor  or  survivors 
only  would,  at  law,  be  liable  for  the  debt. — Weaver  v.  iichyork,  6  Serg.  Sc 
Rawh,  262. 

Indeed,  it  seems  now  well  established  as  a  general  principle,  that 
every  contract  for  a  joint  loan  is,  in  equity,  deemed  as  the  parlies  borrow- 
ing, a  joint  and  several  contract,  whether  the  transaction  be  of  a  mercan- 
tile nature  or  not.  Hence,  if  one  of  the  borrowers  should  die,  the  creditor 
has  a  right  to  proceed  for  immediate  relief  out  of  the  assets  of  the  deceas- 
ed party,  without  claiming  against  the  surviving  joint  contractors,  and  with- 
out showing  that  the  latter  are  unable  to  pay  by  reason  of  their  insolvency. — 
Thorpe  V.  Jackson,  2  Younge  cf  Coll.,  553.  Wilkinson  v.  Henderson,  1 
Mylne  cV  Keene,  582. 

The  following  are  some  of  the  principal  cases  that  have  been  decided 
in  England  and  the  United  States,  upon  the  admissibility  of  parol  evidence 
to  modify  or  control  a  written  agreement  by  showing  fraud  or  mistake. — 
Ld.  Cheney^s  case,  5  Coke  Rep.,  68.  JUtham's  case,  8  Coke  Rep.,  155.  Tho- 
mas V.  Thomas,  6  Term.  Rep.,  671.  Earl  of  JJnglesea  v.  Annesley,  4  Bro. 
Pari.  Cas.,  421.  Legal  v.  Millar,  2  Ves.,  299.  Price  v.  Dyer,  17  Ves. 
Junr.,  856.  Rich  v.  Jackson,  ^  Bro.  Ch.  Cas.,  514.  6  Ves.  Junr.,  334.. 
0^ Connor  v.  Spraight,  1  Scho.  6f  Lefr.,  305.  Omeroid  v.  Hardman,  5 
Ves.  Junr.,  T22.  Jordan  v.  Sawkins,  3  Bro.  Ch.  Cas.,  388.  Hodges  v. 
Horsfall,  1  Russ.  Sr  Mylne,  116.  Bar  stow  v.  Kilvington,  5  Ves.  Junr., 
593.  Rob.  v  Butterwick,  2  Price,  190.  Beaumont  v.  Branley,  1  Turner, 
41.  Stratford  v.  PoweU,  1  Ball  Si'  Beatty,  1.  Taylor  v.  Radd,  5  Ves. 
Junr.,  395.  Jackson  v.  Catnr,  5  Ves.  Junr.,  688.  Lord  Portmore  v.  Mor- 
ris, 2  Bro.  Ch.  Ca.,  168.  Rosa?nond  v.  Lord  Melsington,  3  Ves.  Junr.,  40. 
Countess  of  Shelhourne  \.  Earl  of  Inchiquin,  1  Bro.  Ch.  Cas.,  338.  Pri- 
chard  v.  Quinchant,  Ambler,  147.  Marquis  of  Townshend  v.  Strangroom, 
6  Ves.  Junr.,  328.  Richards  v.  Killam,  10  Mass.  Rep.,  239.  Stevens  v. 
Cooper,  \  Johns.  Ch.  Rep.,  4^25.  Jackson  v.  Still,  11  Johns.  Rep.,  201. 
Paine  v.  Mclntire,  1  Mass.  Rep.,  69.  Revere  v.  Leonard,  1  Mass.  Rep., 
91.  Storer  v.  Freeman,  6  Mass.  Rep.,  435.  Stackpole  v.  Arnold,  1 1  Mass. 
Rep.,  27.  Dwight  v.  Fomeroy,  17  Mass.  Rep.,  303.  Thompson  v.  White, 
1  Dull,  424.  CHara  v.  //«//,  4  Da//.,  434.  McDermot  v.  t/?«Ve</  /t^s 
Co.,  3  Sc7-^.  8f  Rawle,  609.  Spea/ce  v.  The  United  States,  9  Crunch,  28. 
Pierson  v.  Hooker,  3  Jo/m^.  jRep.,  68.     Howse   v.  Barker,  3  /oAns.   iJep., 
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506.  Jackson  v.  Croy,  12  Johns.  Rep.,  427.  Thompson  v.  Ketchum,  8 
Johns.  Rep.,  14.6.  Fitzhue  v.  Runyon,  8  Joh?is.  Rep.,  292.  Movan  v. 
/fay.?,  1  JoAns.  CA.  Rep.,  339.  S?i3/(/er  v.  S«?/c/er,  6  £mn.  i2ep.,  483.  Lcc 
V.  Biddis,  1  Yeai-es,  8.  Vandervoort  v.  SmaV/j,  2  Caines^  Rep.,  155.  /fam- 
zV/'o/i  V.  Cawood,  3  /far.  4'  McHen.,  437.  Dupree  v.  McDonald,  4  Dessau., 
209.  Barret  v.  Barrel,  4  Dessau.,  447.  Sessions  v.  Barjield,  2  5a?/,  94. 
Milling  V.  Crankford,  1  McCurd,  261.  SomM  Carolina  Society  v.  JoAn- 
son,  1  M'Cord,  41.  Jackson  v.  Bowen,  1  Caines^  Rep.,  358.  i2oss  v.  JVbr- 
lye//,  1  Jf'asA.  iJep.,  14.     Flemming  v.  ^F-z7/w,  2  Ca/Z.,  5.     Jl/an?i  v.  Mann, 

1  Johns.  Ch.  Rep.,  231.     i/ert?  v.  Bissell,  1  i?oo^,  260.     Dunham  v.  ^a^er, 

2  Da?/,  137.  Treadwell  v.  Bullock,  4  Da^,  395.  SmVA  v.  Femier,  1  Ga/- 
/mow,  170.  Holmes  v.  Simonds,  3  Dessau.,  149.  LzrtZe  v.  Henderson,  2 
Yea/es,  295.  Griffin's  Exrs.  v.  Xo^^es,  5  Jlfar.  Low.  i?ep.,  162.  Teller's 
Heirs  V.  Cropper,  9  Jlfar.  Low.  iJep.,  51.  Morgan  v.  Daw's,  4  Lom.  i2ep., 
142.  Brown's  Syndics  v.  Ferguson,  4  Low.  iJep.,  261.  Brunei  v.  Dw- 
verge's  Syndics,  5  Low.  i2ep.,  126.  Morrison  v.  Leec/s,  6  Low.  i2ep.,  594. 
G7a?ii;  V.  J^aylor,  4  Crunch,  334.  iTwio-  v.  Biddle,  7  Crunch,  171.  C/eTW- 
e«^so7i  V.  Williamson,  8  Crunch,  74.  Harris  v.  Knickbocker,  5  Wendell, 
636.  i/m  V.  L'yj?,  10  Wendell,  436.  Morgan  v.  Morgan,  2  fFAeafo?i,  302. 
Gerrish  v.  Washburn,  9  Ptc-t.  -Rep.,  338. 

12.  What  is  the  rule  as  to  the  persons  for  whom  equity  will  interfere 
to  correct  mistakes  in  written  instruments  1  s, 

The  rule  is  that  a  court  of  equity  will  interfere  in  any  case,  only  as 
between  the  original  parties,  or  those  claiming  under  them  in  privity  ;  such 
as,  personal  representations,  heirs,  devisees,  legatees,  assignees,  voluntary 
grantees,  or  judgment  creditors,  or  purchasers  from  them  with  notice  of 
the  facts. — Warwick  v.  Warwick,  3  ^tk.  Rep.,  293. 

As  against  bond  fide  purchasers  for  a  valuable  consideration  without 
notice,  courts  of  equity  will  grant  no  relief;  because  they  have,  at  least, 
an  equal  equity  to  the  protection  of  the  court. — 1  Fonbl.  Eq.,  b.  1,  ch.  1, 
sec.  7.  JSTewland  on  Contracts,  344.  Sugden  on  Vendors  Sr  Pur.,  186. 
Amer.  from  dth  London  Edition. 

Equity  will  grant  relief  in  cases  of  written  instruments,  to  prevent 
manifest  injustice  and  wrong,  and  to  suppress  fraud  ;  it  will  also  grant  re- 
lief and  supply  defects,  where,  by  mistake,  the  parties  have  omitted  any 
acts  or  circumstances  necessary  to  give  due  validity  and  effect  to  written 
instruments.  Thus,  equity  will  supply  any  defect  of  circumstances  in  con- 
veyances, occasioned  by  mistake  ;^  as  liberty  of  seisin  in  the  passing  of  a 
freehold,  or  of  a  surrender  in  case  of  copyhold  or  the  like  ;  so  also  mis- 
prisions and  omissions  in  deeds,  awards,  and  other  solemn  instruments 
whereby  they  are  defective  at  law. 

It  will  also  interfere  in  cases  of  mistakes  in  judgments  and  other 
matters  of  record,  injurious  to  the  rights  of  the  parties. — Jeremy  Eq. 
Juris.,  492.  1  Madd.  Ch.  Prac,  42.  J^ewland  on  Contracts,  392,  et  seq. 
1  Fonbl.  Eq.,  b.  1,  ch.  1,  sec.  7.  Comyv's  Digest,  ch.  2.  W.  Sugden  on 
Vendors  and  Pur.,  ch.  3,  sec,  4,  tit.  Parol  Evidence,  2,  ante  vol.  1.  1  Story 
on  Eq.  Jurisp.,  179. 
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13.  What  is  the  rule  in  equity  as  to  mistakes  in  the  execution  of  pow- 
ers 1 

That  where  there  is  a  defective  execution,  or  an  attempt  at  the  exe- 
cution of  a  power,  equity  will  interpose  and  supply  the  defect ;  not  univer- 
sally indeed,  but  in  favor  of  parties,  for  whom  the  person  entrusted  with 
the  execution  of  the  power  is  under  a  moral  or  legal  obligation  to  provide 
by  an  execution  of  the  power.  Thus,  such  a  defective  execution  will  be 
aided  in  favor  of  persons  standing  upon  a  valuable  or  meritorious  consider- 
ation ;  such  as  a  bond  fide  purchaser  for  a  valuable  consideration,  a  credi- 
tor, a  wife  and  a  legitimate  child  ;  unless  such  aid  of  the  defective  execu- 
tion would,  under  the  circumstances,  be  inequitable  to  other  persons. — 
Jeremy  on  Eg.  Jurisp.,  376.  Szigden  on  Powers,  ch.  6,  sec.  3.  1  Story's 
Eq.  Jurisp.,  181.  Brown  v.  Higgs,  8  Ves.,  570.  Holmes  v.  Cogbill,  1 
Ves.,  4-99.  Moody  v.  Reid,  1  Madd.  Rep.,  416.  Ellis  v.  Mrnco,  1  Lloyd 
Sr  Gould's  Rep.,  34-8. 

Equity  will  not  interpose  in  any  case  where  there  has  been  a  non- 
execution  of  a  power  as  contradistinguished  from  a  trust,  but  only  in  case 
of  a  defective  execution. — Toilet  v.  Toilet,  2  P.  Will.,  490.  Crossling  v. 
Crossling,  2  Cox  Rep.,  396.     Sugden  on  Poicers,  315. 

14.  What  will  constitute  such  an  execution,  or  attempt  at  an  execution, 
as  will  entitle  a  court  of  equity  to  interfere  ? 

Some  steps  must  be  taken  or  some  acts  done,  with  this  definite  in- 
tention, and  be  such  as  are  referable  to  the  power. — 2  Chance  on  Powers, 
ch.  23,  sec.  3,  art.  3005,  3011.     Sugden  on  Powers,  ch.  6,  sec.  2. 

All  that  is  necessary  is,  that  the  intention  to  execute  the  power 
should  clearly  appear  in  writing  ;  and  relief  will  be  granted,  not  only  when 
the  defect  arises  from  an  informal  instrument,  not  within  the  scope  of  the 
power,  but  also  when  the  defect  arises  from  the  improper  execution  of  the 
appropriate  instrument.  Thus,  if  the  donee  of  a  power  merely  covenant 
to  execute  it,  or,  by  his  will,  desire  the  remainder-man  to  create  the  es- 
tate, or  enter  into  a  contract,  not  under  seal,  to  execute  the  power  ;  or  by 
letters  promise  to  grant  an  estate,  which  he  can  execute  only  by  the  in- 
strumentality of  the  power ;  in  all  these  and  the  like  cases,  equity  will 
supply  the  defect.  And  even  an  answer  to  a  bill  in  equity,  stating  that 
the  party  does  appoint,  and  intends  by  writing  in  due  form  to  appoint,  will 
be  an  execution  of  the  power  sufficient  for  this  purpose  — Carter  v.  Carter, 
Mos.  Rep.,  365. 

An  act  done,  not  strictly  according  to  the  terms  of  the  power,  but 
consistent  with  its  intent,  will  be  upheld  in  equity.  But  an  act  which  vio- 
lates the  very  purpose  for  which  the  power  was  created,  and  the  very 
control  over  it,  which  is  to  vest  in  the  donee,  is  repugnant  to  it,  and  can- 
not be  deemed,  in  any  just  sense,  to  be  an  execution  of  it. — Reid  v.  Sher- 
gold,  10  Ves.,  370.     Bainbridge  v.  Smith,  8  Sim.  Rep.,  86. 

If  a  power  is  required  to  be  executed  in  the  presence  of  three  wit- 
nesses, and  it  is  executed  in  the  presence  of  two  only,  equity  will  interfere. 
So,  if  the  instrument,  whether  it  be  deed  or  will,  is  required  to  be  signed 
and  sealed,  and  it  is  without  a  seal  or  signature,  equity  will  relieve. — Sug- 


MISTAKE.  255 

den  on  Powers,  369.  2  Chance  on  Powers,  501  to  510.  Wade  v.  Paget, 
1  Bro.  Ch.  Rep.,  363. 

Equity  will,  in  many  cases,  grant  relief  where,  by  mistake,  a  differ- 
ent kind  of  estate  or  interest  is  given  from  that  which  is  authorized  ;  or 
where  there  is  an  excess  of  the  power. — 2  Chance  on  Powers,  610.  Sug- 
den  on  Powers,  ch.  6,  sec.  1,  ch.  9,  sec.  8.  Jeremy  on  Eq.  Jurisdiction, 
373. 

In  all  these  cases  it  is  to  be  understood  that  the  intention  and  objects 
of  the  power  are  not  defeated  or  put  aside,  but  that  they  are  only  attempted 
by  the  party,  to  be  carried  into  effect. 

But  where  there  is  a  defeat  in  substance,  in  the  execution  of  the 
power,  such  as  the  want  of  co-operation  of  all  the  proper  parties  in  the 
act,  there  equity  will  not  aid  the  defect. — 2  Chance  on  Powers,  402,  507. 
Sugden  on  Powers,  353,  358,  4^A  edit. 

15.  What  is  necessary,  in  all  cases,  to  entitle  a  party  to  relief  against 
written  instruments  1 

The  rule  is,  that  in  all  cases  of  relief,  by  aiding  and  correcting  de- 
fects or  mistakes  in  the  execution  of  instruments  and  powers,  the  party 
asking  relief  must  stand  upon  some  superior  equity  to  that  of  the  party 
against  whom  it  is  asked.  If  the  equities  are  equal,  a  court  of  equity  is 
silent  and  passive. — 1  Mitf.  on  Eq.  PL,  274.  1  Madd.  Ed.  Pr.,  4-5.  Sug- 
den 071  Powers,  352.  2  Chance  on  Powers,  502,  507.  1  Story  on  Eq.  ■ 
Jurisp.,  187. 

16.  What  is  the  rule  in  equity  as  to  correcting  mistakes  in  wills  % 

Courts  of  equity  have  jurisdiction  to  correct  mistakes  in  wills,  when 
they  are  apparent  upon  the  face  of  the  will,  or  may  be  made  out  by  due 
construction  of  its  terms  ;  for  in  wills  the  intention  will  prevail  over  the 
words.  But  then  the  mistake  must  be  apparent  on  the  face  of  the  will, 
otherwise  no  relief  can  be  granted. — Swinburne  on  Wills,  p.  7,  ch.  5,  sec. 
13.  Godolphin,  p.  3,  477.  Milner  v.  .Milner,  1  Ves.  Rep.,  166.  Dig., 
lib.  30,  tit.  1,  I.  15. 

To  lead  to  relief  there  must  be  a  clear  mistake,  or  a  clear  omission, 
demonstrable  from  the  structure  and  scope  of  the  will.  Thus,  if  in  a  will 
there  is  a  mistake  in  the  computation  of  a  legacy,  it  will  be  rectified  in 
equity. 

So,  if  there  is  a  mistake  in  the  name,  or  description,  or  the  number 
of  the  legatees  intended  to  take,  or  of  the  property  intended  to  be  bequeath- 
ed, equity  will  correct  it. —  Danvers  v.  Manning,  3  Bro.  Ch.  Cas.,  18.  Door 
V.  Geary,  1  Ves.,  255.  Giles  v.  Giles,  1  Keen  Rep.,  692.  Stebbing  v. 
Walkey,  2  Bro.  Ch.  Cas.,  85.  Parsojis  v.  Parsons,  1  Ves.  Jr-,  266.  Hamp- 
shire V.  Pierce,  2  Fes.,  216.     Bradwin  v.  Harper,  .Ambler,  374. 

But  in  such  case  the  mistake  must  be  clearly  made  out,  for  if  it  is 
left  in  doubt,  equity  will  not  interfere.  And  so  if  the  words  of  the  bequest 
are  plain,  evidence  of  a  different  intent  is  inadmissible  to  establish  a 
mistake. 
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Neither  will  equity  rectify  a  mistake,  if  it  does  not  appear  what  the 
testator  would  have  done  in  the  case  if  there  had  been  no  mistake. — S7nith 
V.  Maitland,  1  Ves.,  3(j3.  Door  v.  Geary,  1  Ves.,  250.  Selwoud  v.  Mil- 
diuoy,  3  Ves.,  306.  Holmes  v.  Cusklance,  12  Ves.,  279.  Chambers  v. 
Minckin,  4  Ves.,  67G.  To?inereau  v.  Poyntz,  1  5rr;.  CA.  Cas.,  472.  Powell 
V.  Manchett,  6  Madd.  Rep.,  216.  Smz/A  v.  Streatfield,  1  Meriv.  Rep.., 
358. 

The  same  principle  applies  where  a  legacy  is  revoked,  or  is  given 
upon  a  manifest  mistake  of  facts. — Campbell  v.  French,  3  Fe*.,  321.  Ken- 
ncll  V.  ^iio«,  4  Ves.,  808.  G//es  v.  Gi7es,  1  Keen's  Rep.,  685,  693.  1 
Story  on  Eq.  Jurisp.,  192. 

NATURALIZATION. 

1.  What  are  the  provisions  made  by  Congress  in  pursuance  of  the  arti- 
cle in  the  Constitution  of  the  United  States,  vesting  in  that  body  the  power 
to  establish  uniform  rules  of  naturalization"? 

In  pursuance  of  this  authority  Congress  have  passed  several  laws  on 
this  subject,  which,  as  they  are  of  general  interest,  are  here  transcribed  as 
far  as  they  are  in  force. 

1.  An  act  to  establish  an  uniform  rule  of  naturalization,  and  to  repeal 
the  acts  heretofore  passed  on  that  subject. 

§  1.  Be  it  enacted,  Sfc.  That  any  alien,  being  a  free  white  person, 
may  be  admitted  to  become  a  citizen  of  the  United  States,  or  any  of  them, 
on  the  following  conditions,  and  not  otherwise  :     First,  That  he  shall 
have  declared,  on  oath  or  affirmation  before  the  supreme,  superior,  dis- 
trict, or  circuit  court,  of  some  one  of  the  states,  or  of  the  territorial  dis- 
tricts of  the  United  States,  or  a  circuit  or  district  court  of  the  United  States, 
three  years,  at  least,  before  his  admission,  that  it  was,  bona  fide,  his  inten- 
tion to  become  a  citizen  of  the  United  States,  and  to  renounce  for  ever 
all  alleo^iance  and  fidelity  to  any  foreign  prince,  potentate,  state,  or  sove- 
reignty, whatever,  and  particularly,  by  name,  the  prince,  potentate,  state, 
or  sovereignty,  whereof  such  alien  may,  at  the  time,  be  a  citizen  or  sub- 
ject.    Secondly,  That  he  shall,  at  the  time  of  his  application  to  be  admit- 
ted, declare,  on  oath  or  affirmation,  before  some  one  of  the  courts  afore- 
said, that  he  will  support  the  constitution  of  the  United  States,  and  that 
he  doth  absolutely  and  entirely  renounce  and  abjure  all  allegiance  and 
fidelity  to  every  foreign  prince,  potentate,  state,  or  sovereignty,  whatever, 
and  particularly,  by  name,  the  prince,  potentate,  state,  or  sovereignty, 
whereof   he  was  before  a  citizen  or  subject  ;  which  proceedings  shall  be 
recorded  by  the  clerk  of  the  court.     Thirdly,  That  the    court    admitting 
such  alien  shall  be  satisfied  that  he  has  resided  within  the  United  States 
five  years,  at  least ;  and  within  the  state  or  territory  where    such  court  is 
at  the  time  held,  one  year,  at  least,  and  it  shall  further  appear  to  their  sat- 
isfaction,   that  during  that  time,  he  has  behaved  as  a  man  of  good  moral 
character,    attached  to    the    principles  of  the  constitution  of  the  United 
States,  and  well  disposed  to  the  good  order  and  happiness  of  the  same : 

Provided,  That  the  oath  of  the  applicant  shall,  in  no  case,  be  allowed 
to  prove  his  residence.  ^Fourthly,  That  in  case  the  alien,  applying  to  be 
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admitted  to  citizenship,  shall  have  borne  any  hereditary  title,  or  been  of 
any  of  the  orders  of  nobility,  in  the  kingdom  or  state  from  which  he  came, 
he  shall,  in  addition  to  the  above  requisites,  make  an  express  renunciation 
of  his  title  or  order  of  nobility,  in  the  court  to  which  his  application  shall 
be  made,  which  renunciation  shall  be  recorded  in  the  said  court : 

Provided,  That  no  alien,  who  shall  be  native  citizen,  denizen,  or  sub- 
ject, of  any  country,  state,  or  sovereign,  with  whom  the  United  States 
shall  be  at  war,  at  the  time  of  his  application,  shall  be  then  admitted  to 
be  a  citizen  of  the  United  States  : 

Provided,  also,  That  any  alien  who  was  residing  within  the  limits, 
and  under  the  jurisdiction  of  the  United  States,  before  the  twenty-ninth, 
day  of  January,  one  thousand  seven  hundred  and  ninety-five,  may  be  ad- 
mitted to  become  a  citizen,  on  due  proof  made  to  some  one  of  the  courts 
aforesaid,  that  he  has  resided  two  years,  at  least,  within  and  under  the  ju- 
risdiction of  the  United  States,  and  one  year,  at  least,  immediately  preced- 
ing his  application,  within  the  state  or  territory  where  such  court  is  at  the 
time  held  ;  and  on  his  declaring  on  oath,  or  affirmation,  that  he  will  sup- 
port the  constitution  of  the  United  States,  and  that  he  doth  absolutely  and 
entirely  renounce  and  abjure  all  allegiance  and  fidelity  to  any  foreign 
prince,  potentate,  state,  or  sovereignty,  whatever,  and  particularly,  by 
name,  the  prince,  potentate,  state,  or  sovereignty,  whereof  he  was  before 
a  citizen  or  subject ;  and,  moreover,  on  its  appearing  to  the  satisfaction  of 
the  court,  that,  during  the  said  term  of  two  years,  he  has  behaved  as  a 
man  of  good  moral  character,  attached  to  the  constitution  of  the  United 
States,  and  well  disposed  to  the  good  order  and  happiness  of  the  same ; 
and  where  the  alien,  applying  for  admission  to  citizenship,  shall  have  borne 
any  hereditary  title,  or  been  of  any  of  the  orders  of  nobility  in  the  kingdom 
or  state  from  which  he  came,  on  his  moreover  making  in  the  court  an  ex- 
press renunciation  of  his  title  or  order  of  nobility,  before  he  shall  be  en- 
titled to  such  admission:  all  of  which  proceedings,  required  in  this  pro- 
viso to  be  performed  in  the  court,  shall  be  recorded  by  the  clerk  thereof: 

Jlnd  provided,  also,  That  any  alien  who  was  residing  within  the  limits, 
and  under  the  jurisdiction  of  the  United  States,  at  any  time  between  the 
said  twenty -ninth  day  of  January,  one  thousand  seven  hundred  and  ninety- 
five,  and  the  eighteenth  day  of  June,  one  thousand  seven  hundred  and 
ninety-eight,  may,  within  two  years  after  the  passing  of  this  act,  be  ad- 
mitted to  become  a  citizen  without  a  compliance  with  the  first  condition 
above  specified. 

§  3.  And  whereas,  doubts  have  arisen  whether  certain  courts  of  record, 
in  some  of  the  states,  are  included  within  the  description  of  district  or  cir- 
cuit courts  :  Beit  further  enacted.  That  every  court  of  record,  in  any  indi- 
vidual state,  having  common  law  jurisdiction,  and  a  seal,  and  clerk  or  pro- 
thonotary,  shall  be  considered  as  a  district  court  within  the  meanino-  of 
this  act ;  and  every  alien,  who  may  have  been  naturalized  in  any  such 
court,  shall  enjoy,  from  and  after  the  passing  of  the  act,  the  same  rights 
and  privileges  as  if  he  had  been  naturalized  in  a  district  or  circuit  court 
of  the  United  States. 

§  4-.  That  the  children  of  persons  duly  naturalized  under  any  of  the 
laws  of  the  United  States,  or  who,  previous  to  the  passing  of  any  law  on 
33 
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that  subject  by  tbo  crovernment  of  the  United  States,  may  have  become 
citizens  of  any  one  of  the  said  states,  under  the  laws  thereof,  being  under 
the  age  of  twenty-one  years,  at  the  time  of  their  parents'  being  so  natu- 
rahzed  or  admitted  to  the  rights  of  citizenship,  shall,  if  dwelling  in  the 
United  States,  be  considered  as  citizens  of  tlie  United  States ;  and  the 
children  of  persons  who  now  are,  or  have  been,  citizens  of  the  United 
States,  shall,  though  born  out  of  the  limits  and  jurisdiction  of  the  United 
States,  be  considered  as  citizens  of  the  United  States  : 

Provided,  That  the  right  of  citizenship  shall  not  descend  to  persons 
whose  fathers  have  never  resided  within  the  United  States  : 

Provided,  also,  That  no  person  heretofore  proscribed  by  any  state,  or 
who  has  been  legally  convicted  of  having  joined  the  army  of  Great  Bri- 
tain during  the  late  war,  shall  be  admitted  a  citizen,  as  aforesaid,  without 
the  consent  of  the  legislature  of  the  state  in  which  such  person  was  pro- 
scribed. 

§  5.  That  all  acts  heretofore  passed  respecting  naturalization,  be, 
and  the  same  are  hereby  repealed. 

2.  An  act  in  addition  to  an  act,  entitled  "  An  act  to  establish  an  uni- 
form rule  of  naturalization  ;  and  to  repeal  the  acts  heretofore  passed  on 
that  subject."     App.  March  26,  1804. 

§  1.  Be  it  enacted,  Sf'C,  That  any  alien,  being  a  free  white  person, 
who  was  residing  within  the  limits,  and  under  the  jurisdiction  of  the  Unit- 
ed States,  at  any  time  between  the  eighteenth  day  of  June,  one  thousand 
seven  hundred  and  ninety-eight,  and  the  fourteenth  day  of  April,  one 
thousand  eight  hundred  and  two,  and  who  has  continued  to  reside  within 
the  same,  may  be  admitted  to  become  a  citizen  of  the  United  States,  with- 
out a  compliance  with  the  first  condition  specified  in  the  first  section  of 
the  act,  entitled  "An  act  to  establish  an  uniform  rule  of  naturalization, 
and  to  repeal  the  acts  heretofore  passed  on  that  subject." 

§  2.  That  when  any  alien  who  shall  have  complied  with  the  first 
condition  specified  in  the  first  section  of  the  said  origina.  act,  and  who 
shall  have  pursued  the  directions  prescribed  in  the  second  section  of  the 
said  act,  may  die  before  he  is  actually  naturalized,  the  widow  and  the 
children  of  such  alien  shall  be  considered  as  citizens  of  the  United  States ; 
and  shall  be  entitled  to  all  rights  and  privileges  as  such,  upon  taking  the 
oaths  prescribed  by  law. 

3.  An  act  for  the  regulation  of  seamen  on  board  the  public  and  pri- 
vate vessels  of  the  United  States. 

§  12.  That  no  person  who  shall  arrive  in  the  United  States,  from  and 
after  the  time  when  this  act  shall  take  effect,  shall  be  admitted  to  become 
a  citizen  of  the  United  States,  who  shall  not,  for  the  continued  term  of 
live  years,  next  preceding  his  admission  as  aforesaid,  have  resided  within 
the  United  States,  without  being,  at  any  time  during  the  said  five  years, 
out  of  the  territory  of  the  United  States.     App.  March  3,  1813. 

4.  An  act  supplementary  to  the  acts  heretofore  passed  on  the  subject 
of  an  uniform  rule  of  naturalization.     App.  July  30,  IS  13. 

§  1.  Be  it  enacted,  Si'C.  That  persons  resident  within  the  United 
States,  or  the  territories  thereof,  on  the  eighteenth  day  of  June,  in  the 
year  one  thousand  eight  hundred  and  twelve,  who  had,  before  that  day, 
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made  a  declaration,  according  to  law,  of  their  intentions  to  become  citi- 
zens of  the  United  States,  or  who,  by  the  existing  laws  of  the  United  States, 
Avere,  on  that  day^  entitled  to  become  citizens  without  making  such  decla- 
ration, may  be  admitted  to  become  citizens  thereof,  notwithstanding  they 
shall  be  alien  enemies,  at  the  times  and  in  the  manner  prescribed  by  the 
laws  heretofore  passed  on  that  subject : 

Provided,  That  nothing  herein  contained  shall  be  taken  or  construed 
to  interfere  with,  or  prevent  the  apprehension  and  removal,  agreeable  to 
law,  of  any  alien  enemy  at  any  time  previous  to  the  actual  naturalization 
of  such  alien. 

5.  An  act  relative  to  evidence  in  case  of  naturalization.  App.  March 
22,  1816. 

§  2.  That  nothing  herein  contained  shall  be  construed  to  exclude 
from  admission  to  citizenship,  any  free  white  person  who  was  residing 
within  the  limits  and  under  the  jurisdiction  of  the  United  States  at  any 
time  between  the  eighteenth  day  of  June,  one  thousand  seven  hundred  and 
ninety-eight,  and  the  fourteenth  day  of  April,  one  thousand  eight  hundred 
and  two,  and  who,  having  continued  to  reside  therein,  without  having  made 
any  declaration  of  intention  before  a  court  of  record  as  aforesaid,  may  be 
entitled  to  become  a  citizen  of  the  United  States  according  to  the  act  of 
the  twenty-sixth  of  March,  one  thousand  eight  hundred  and  four,  entitled 
"  An  act  in  addition  to  an  act,  entitled  '  An  act  to  establish  an  uniform 
rule  of  naturalization,  and  to  repeal  the  acts  heretofore  passed  on  that  sub- 
ject.' "  Whenever  any  person,  without  a  certificate  of  such  declaration 
of  intention,  as  aforesaid,  shall  make  application  to  be  admitted  a  citizen 
of  the  United  States,  it  shall  be  proved,  to  the  satisfaction  of  the  court, 
that  the  applicant  was  residing  within  the  limits  and  under  the  jurisdic- 
tion of  the  United  States  before  the  fourteenth  day  of  April,  one  thousand 
eight  hundred  and  two,  and  has  continued  to  reside  Avithin  the  same,  or 
he  shall  not  be  so  admitted.  And  the  residence  of  the  applicant  within 
the  limits  and  under  the  jurisdiction  of  the  United  States,  for  at  least  five 
years  immediately  preceding  the  time  of  such  application,  shall  be  proved 
by  the  oath  or  affirmation  of  citizens  of  the  United  States  ;  which  citizens 
shall  be  named  in  the  record  as  witnesses.  And  such  continued  resi- 
dence within  the  limits  and  imder  the  jurisdiction  of  the  United  States, 
when  satisfactorily  proved,  and  the  place  or  places  where  the  applicant 
has  resided  for  at  least  five  years,  as  aforesaid,  shall  be  stated  and  set 
forth,  together  with  the  names  of  such  citizens,  in  the  record  of  the  court 
admitting  the  applicant ;  otherwise  the  same  shall  not  entitle  him  to  be 
considered  and  deemed  a  citizen  of  the  United  States. 

6.  An  act  in  further  addition  to  "An  act  to  establish  an  uniform  rule 
of  naturalization,  and  to  repeal  the  acts  heretofore  passed  on  that  sub- 
ject."    App.  May  26,  1824. 

§  1.  iBe  it  enacted^  <S'C.  That  any  alien,  being  a  ivee  white  person 
and  a  minor,  under  the  age  of  twenty-one  years,  who  shall  have  resided 
in  the  United  States  three  years  next  preceding  his  arriving  at  the  age  of 
twenty-one  years,  and  who  shall  have  continued  to  reside  therein  to  the 
time  he  may  make  application  to  be  admitted  a  citizen  thereof,  may,  after 
he  arrives  at  the  age  of  twenty-one  years,  and  after  he  shall  have  resided 
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five  years  within  the  United  States,  including  the  three  years  of  his  mi- 
nority, be  admitted  a  citizen  of  the  United  States,  witliout  having  made 
the  declaration  required  in  the  first  condition  of  the  first  section  of  the  act 
to  which  this  is  in  addition,  three  years  previous  to  his  admission  : 

Provided^  such  alien  shall  make  the  declaration  required  therein  at 
the  time  of  his  or  her  admission  ;  and  shall  further  declare,  on  oath,  and 
prove  to  the  satisfaction  of  the  court,  that,  for  three  years  next  preceding, 
it  has  been  the  bo7i(i  fide  intention  of  such  alien  to  become  a  citizen  of 
the  United  States  ;  and  shall,  in  all  other  respects,  comply  with  the  laws 
in  regard  to  naturalization. 

§  2.  That  no  certificates  of  citizenship,  or  naturalization,  heretofore 
obtained  from  any  court  of  record  within  the  United  States,  shall  be 
deemed  invalid,  in  consequence  of  an  omission  to  comply  with  the  requi- 
sition of  the  first  section  of  the  act,  entitled  "An  act  relative  to  evidence 
in  cases  of  naturalization,"  passed  the  twenty-second  day  of  March,  one 
thousand  eight  hundred  and  sixteen. 

§  3.  That  the  declaration  required  by  the  first  condition  specified  in 
the  first  section  of  the  act,  to  which  this  is  in  addition,  shall,  if  the  same 
has  been  bona  fide  made  before  the  clerks  of  either  of  the  courts  in  the 
said  condition  named,  be  as  valid  as  if  it  had  been  made  before  the  said 
courts  respectively. 

§  4.  That  a  declaration  by  any  alien,  being  a  free  white  person,  of 
his  intended  application  to  be  admitted  a  citizen  of  the  United  States, 
made  in  the  manner  and  form  prescribed  in  the  first  condition  specified  in 
the  first  section  of  the  act  to  which  this  is  in  addition,  two  years  before  his 
admission,  shall  be  a  sufficient  compliance  with  said  condition  ;  anything 
in  the  said  act,  or  in  any  subsequent  act,  to  the  contrary  notwithstanding. 

7.  An  act  to  amend  the  acts  concerning  naturalization.  App.  May 
24.,  1828. 

§  1.  Beit  enacted,  Sfc.  That  the  second  section  of  the  act,  entitled 
"  An  act  to  establish  an  uniform  rule  of  naturalization,  and  to  repeal  the 
acts  heretofore  passed  on  that  subject."  which  was  passed  on  the  four- 
teenth day  of  April,  one  thousand  eight  hundred  and  two,  and  the  first 
section  of  the  act,  entitled  "  An  act  relative  to  evidence  in  cases  of  na- 
turalization," passed  on  the  twentj^-second  day  of  March,  one  thousand 
eight  hundred  and  sixteen,  be,  and  the  same  are  hereby  repealed. 

9  2.  That  any  alien,  being  a  free  white  person,  who  has  resided 
within  the  limits  and  under  the  jurisdiction  of  the  United  States,  between 
the  fourteenth  day  of  April,  one  thousand  eight  hundred  and  two,  and  the 
eighteenth  day  of  June,  one  thousand  eight  hundred  and  twelve,  and  who 
has  continued  to  reside  within  the  same,  may  be  admitted  to  become  a 
citizen  of  the  United  States,  without  having  made  any  previous  declaration 
of  his  intention  to  become  a  citizen  : 

Provided,  That  whenever  any  person  without  a  certificate  of  such 
declaration  of  intention,  shall  make  application  to  be  admitted  a  citizen  of 
the  United  States,  it  shall  be  proved  to  the  satisfaction  of  the  court,  that 
the  applicant  was  residing  within  the  limits,  and  under  the  jurisdiction  of 
the  United  States,  before  the  eighteenth  day  of  June,  one  thousand  eight 
hundred  and  twelve,  and  has  continued  to  reside  within  the  same,  or  he 
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shall  not  be  so  admitted ;  and  the  residence  of  the  applicant  within  the 
limits  and  under  the  jurisdiction  of  the  United  States,  for  at  least  five 
years  immediately  preceding  the  time  of  such  application,  shall  be  proved 
by  the  oath  or  affirmation  of  citizens  of  the  United  States,  which  citizens 
shall  be  named  in  the  record  as  witnesses  ;  and  such  continued  residence 
within  the  limits  and  under  the  jurisdiction  of  the  United  States  when 
satisfactorily  proved,  and  the  place  or  places  where  the  applicant  has  re- 
sided for  at  least  five  years  as  aforesaid,  shall  be  stated  and  set  forth,  to- 
gether with  the  names  of  such  citizens,  in  the  record  of  the  court  admit- 
ting the  applicant ;  otherwise  the  same  shall  not  entitle  him  to  be  con- 
sidered and  deemed  a  citizen  of  the  United  States. 

2.  What  is  the  rule  as  to  evidence  of  a  five  years'  residence  1 

The  statute  does  not  prescribe  the  evidence  which  shall  be  satisfac- 
tory. The  report  is  required  to  be  exhibited  on  the  application  for  natur- 
alization as  evidence  of  the  time  of  arrival  in  the  United  States. 

The  law  does  not  say  the  report  shall  be  the  sole  evidence  ;  nor  does 
it  require  that  the  alien  shall  report  himself  within  any  limited  time  after 
arrival.  Five  years  may  intervene  between  the  time  of  arrival  and  the 
report,  and  yet  the  report  be  valid.  The  report  is  undoubtedly  conclu- 
sive evidence  of  the  arrival ;  but  it  is  not  made,  by  law,  the  only  evidence 
of  the  fact. 

James  Spratt  was  admitted  a  citizen  of  the  United  States  by  the  cir- 
cuit court  for  the  county  of  Washington,  District  of  Columbia,  and  ob- 
tained a  certificate  in  the  usual  form.  The  act  of  the  court  admitting 
James  Spratt  as  a  citizen,  was  a  judgment  of  the  court ;  and  this  court 
(the  supreme  court  of  the  U.  S.)  cannot  look  behind  it  and  inquire  on 
what  testimony  it  was  pronoimced. 

The  various  acts  upon  the  subject  submit  the  decision  to  courts  of 
record.  They  are  to  receive  testimony,  to  compare  it  with  the  law,  and 
judge  both  of  the  law  and  fact. 

If  their  judgment  is  entered  on  record  in  legal  form,  it  closes  all  in- 
quiry ;  and  like  any  other  judgment,  is  complete  evidence  of  its  own  va- 
lidity.— Spratt  V.  Spratt,  4>  Peters''  S.  C.  Rep.,  393.  Starkie  v.  The  Chesa- 
peake Ins.  Co.,  7  Crunch,  420.  Campbell  v.  Gordon,  6  Cranch,  176.  1 
Kent's  Com.,  76,  80. 

3.  What  effect  has  the  naturalization  of  the  father  upon  his  children  \ 

The  children  of  persons  duly  naturalized,  being  under  the  age  of 
twenty-one  years  at  the  time  of  their  father's  naturalization,  shall,  if  re- 
siding within  the  United  States,  be  considered  as  citizens  of  the  United 
States. — Campbell  \.  Gordon,  6  Cranch,  176.  Sergt.  on  Const,  Law,  318. 
2  Kent's  Com.,  51. 
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NE  EXEAT  REGNO. 

1.  What  is  a  ne  exeat  regno  ? 

It  is  a  writ  issued  out  of  chancery,  directed  to  the  sheriff,  reciting 
that  the  defendant  in  the  case  is  indebted  to  the  complainant,  aad  that  he 
desio-ns  going  quickly  into  parts  without  the  state,  to  the  damage  of  the 
complainant,  and  then  demanding  to  cause  the  defendant  to  give  bail  in 
a  certain  sum,  that  he  will  not  leave  the  state,  without  leave  of  the  court ; 
and  for  want  of  such  bail,  that  he,  the  sheriff,  do  commit  the  defendant  to 
prison. — 2  Rentes  Com.,  'A2.  Beanies'  J\'e  Exeat.  1  Svpp.  to  Ves.  Jun., 
33,  352,  464-.  1  Black.  Com.,  138.  Blake's  Ch.  Pr.,  Index,  h.  t.  Dun- 
ham v.  Jackson,  1  Paige,  629.  Gunon  v.  Boccaline,  2  Wash.  C.  G.  Rep., 
130. 

2.  In  what  cases  will  this  writ  be  granted  % 

In  general,  the  writ  of  ne  exeat  regno  will  not  be  granted  unless  in 
cases  of  equitable  debts  and  claims ;  for  in  regard  to  civil  rights,  it  is 
treated  as  in  the  nature  of  equitable  bail. — Beames'  JVe  Exeat,  30.  Sey- 
mour v.  Hagard,  1  Johns.  Ch.  Rep.,  1.  Ex  parte  Brunker,  3  P.  Will., 
312.  Atkinsonv.  Leonard,  3  Bro.  Ch.  Rep.,  218.  Jackson  v.  Petrie,  10 
Ves.,  163.  Whitehouse  v.  Partridge,  3  Swanst.  Rep.,  377.  Dawson  v. 
Dawson,!  Ves.,  173.  Haffey  v.  Haffey,  14  Ves.,  261.  Stewart  \ .  Gra- 
ham, 19  Ves.,  313.  Hyde  v.  Whitefield,  9  Ves.,  341.  Flack  v.  Holm,  1 
Jac.  <S'  Walker,  405.  Jenkins  v.  Parkinson,  2  Mylne  Si'  Keen,  5.  Mitchell 
V.  Bunch,  2  Paige,  606.  Johnson  v.  Clendenin,  5  Gill  Sc  Johns.  Rep.,  463. 
De  Rivafinalli  v.  Corsetti,  4  Paige,  264.  Rhodes  v.  Cousins,  6  Rand. 
Rep.,  188.  Lucas  V.  Hickman,  2  Stewart's  Rep.,  11.  Bryon  v.  Pittey,  1 
Bland.,  182.  Brown  v.  Haff,  5  Paige,  235.  Gibbs  v.  Mennard,  6  Paige, 
258.     Buford  v.  Francisco,  3  Dana,  68.     2  Story''s  Eq.  Jurisp.,  690. 

If,  therefore,  the  debt  be  such  as  that  it  is  demandable  in  a  suit  at 
law,  the  writ  will  be  refused  ;  for,  in  such  case,  the  remedy  at  law  is  open 
to  the  party. — Dawson  v.  Dawson,  7  Ves.,  173.  Russell  v.  Ashby,  5  Ves., 
96.  Blaydes  v.  Calvert,  2  Jac.  tV  Walk.,  21 1.  Smedbery  v.  Jlonk,  6  Johns. 
Ch.  Rep.,  138,  Brown  v.  //«^,  5  Paige,  235.  Burford  v.  Francisco,  3 
Dana,  68.     Crosley  v.  J\Tarriott,  2  Dick.,  609. 

A  writ  of  726  ea;ea^  cannot  be  issued  unless  :  1.  There  is  a  precise 
amount  of  debt  positively  due ;  2.  It  must  be  an  equitable  demand  on 
which  the  plaintiff  cannot  sue  at  law,  except  in  cases  of  account,  and  a  few 
others  of  concurrent  jurisdiction  ;  3.  The  defendant  must  be  about  to  quit 
the  country,  proved  by  affidavits  as  positive  as  those  required  to  hold  to 
bail  at  law. — Rhodes  v.  Cousins,  6  Rand.  Rep.,  188.  Lucas  v.  Hinckman, 
2  Stewart's  Rep.,  11.  Dunham  v.  Jackson,  2  Paige,  629.  Porter  v.  Spen- 
cer, 2  Johns.  Ch.  Rep.,  169.  Mattacks  v.  Tremain,  3  Johns.  Ch.  Rep.,  75. 
Gilbert  v.  Co/<,  1  Hopkins'  Rep.,  500.  Smedbery  v.  Mack,  6  Johns.  Ch. 
Rep.,  138.  T/^om  v.  i/a/se?/,  7  JoAns.  C7i.  7?e/j.,  18U.  Coa:  v,  Scott,  5 
Har.  4  Johns.  Rep.,  384-.     Michell  v.  Bunch,  2  Paige,  606. 
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A  ne  exeat  may  be  granted  in  a  suit  between  foreigners,  and  in  re- 
gpect  to  demands  arising  abroad. — Michell  v.  Bunch,  2  Paige,  606. 

In  England,  a  nc  exeat  will  not  be  granted  in  cases  of  alimony,  unless 
alimony  has  been  already  decreed  ;  and  then  only  to  the  extent  of  what  is 
due. — Shaftoe  v.  Shaftoe,  7  Ves.,  171.  Dawson  v.  Dawson,  7  Ves.,  173. 
Haffey  v.  Haffey,  14  Ves.,  251.  Angier  v.  Angier,  Prec.  in  Chan.,  4-97. 
Cooper^  Eq.  PL,  149.  Stones  v.  Cook,  8  Sirn.  Rep.,  321.  Vandergueht 
V.  l)e  Blaquiere,  8  Sm.  i?ep.,  315.  Coylar  v.  Coylar,  1  Fe^.  J«ra.,  94. 
&Vree^  v.  Street,  1  7'Mrw.  4*  Russ.,  322. 

A  «e  ea-eaif  will  not  lie  in  a  case  where  the  demand  is  of  a  general 
unliquidated  nature,  or  is  in  the  nature  of  damages. — Etches  v.  Lane,  7 
Ves.,  417.  Cock  v.  Ravie,  6  Ves.,  283.  Whitehouse  v.  Partridge,  3 
SwaJist.,  377.  Blaydes  v.  Calvert,  2  /ac.  4'  Walker,  212.  Groves  v. 
Griffith,  1  Jffc.  <§•  Walker,  326.     i^/as/e  v.  /fo/?re,  1  Jac.  4*  IFa/A;er,  405. 

The  equitable  debt  need  not,  however,  be  directly  created  between 
the  parties.  It  will  be  sufficient  if  it  be  fixed  and  certain.  Thus,  the 
cestui  que  trust,  or  assignee  of  a  bond,  may  have  a  writ  of  ne  exeat  against 
the  obligor. — Leake  v.  Leake,  1  Jac.  4'  Walker,  585.  Gi-ant  v.  Grant,  3 
Russ.  Rep.,  598. 

Citizens  of  other  states,  and  foreigners,  are  liable  to  a  writ  of  ne  exeat, 
while  in  the  state  of  New  York.  The  court  determines  the  amount  in 
which  the  defendant  shall  be  held  to  bail ;  and  the  sheriff  must  take  the 
bond  in  the  amount  directed  as  the  penal  sum. — Gilbert  v.  Colt,  Hopkins^ 
Rep.,  496. 

Where  a  wife  had  filed  a  bill  for  alimony,  &c.,  against  her  husband, 
and  it  appeared  that  he  had  abandoned  her,  without  any  support,  and 
threatened  to  leave  the  state,  the  court,  on  the  petition  of  the  wife,  granted 
a  writ  of  7ie  exeat  repuhlica  against  the  husband. — Denton  v.  Denton,  1 
Johns.  Ch.  Rep.,  264. 

To  entitle  the  complainant  to  a  writ  of  ne  exeat,  upon  a  bill  for  a  spe- 
cific performance  of  a  contract  against  the  vendee,  he  must  show  a  debt 
actually  due  ;  and  must,  therefore,  show  affirmatively  that  he  is  able  to 
make  a  good  title  to  the  premises  agreed  to  be  sold. — Brow?i  v.  Haff^  5 
Paige,  235. 

3.  What  effect  has  the  act  abolishing  imprisonment  for  debt,  upon  the 
right  to  grant  a  ne  exeat  ? 

It  has  not  deprived  the  court  of  chancery  of  the  power  to  issue  a 
writ  of  ne  exeat,  in  cases  of  equitable  cognizance,  where  such  writ  would 
have  been  allowed  previous  to  the  passage  of  the  act. — Brown  v.  HaW,  5 
Paige,  235.     Gibbs  v.  J\'Iennard,  6  Paige,  258. 

A  writ  of  ne  exeat  may  be  granted  prior  to  any  decree  for  alimony. 
— Buford  V.  Francisco,  3  Dana,  68. 

But  it  will  not  be  granted  without  a  petition  or  bill  previously  filed* 
Mattocks  V.  Tremain,  3  Johns.  Ch.  Rep.,  75. 

Where  the  defendant  in  a  ne  exeat  cannot  procure  such  security  as 
will  satisfy  the  sheriff,  or  if  he  leave  the  state  before  the  termination  of  the 
suit,  his  proper  course  is,  to  apply  to  the  court  to  discharge  the  writ  of  nc 
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sxeat,  upon  his  giving  sufficient  security  to  answer  the  complainant's  bill, 
and  to  render  himself  amenable  to  the  process  of  the  court  during  the 
progress  of  the  suit,  and  such  as  may  be  issued  to  compel  the  performance 
of  the  final  decree.  And  upon  such  application,  the  court  will  take  such 
security  as  it  may  deem  sufficient,  und  will  discharge  the  sheriff  from 
liability. — Brayton  v.  Smii/i,  6  Paige,  -iSD. 

Where  a  defendant,  in  a  bill  for  an  account  and  payment  of  demands 
founded  on  contract,  has  been  discharged  under  the  non-imprisonment  act, 
a  writ  of  ne  exeat  against  him  will  be  discharged. — Jlshworlh  v.  Wn'gley, 
6  Pajge^  301. 

Where  L.  had  been  arrested  on  a  ne  exeat,  and  had  gi\'en  the  usual 
bail  to  the  sheriff  upon  such  arrest,  and  afterwards  by  an  agreement  be- 
tween him  and  the  complainant,  the  ne  ext.at  was  discharged  upon  his  ex- 
ecuting the  usual  bond  to  answer  the  bill  and  abide  the  decree — it  was 
held,  that  as  L.  had  not  in  his  arrangement  reserved  his  right  of  question- 
ing the  proprietjr  of  issuing  the  ne  exeat,  he  was  precluded  from  moving 
that  the  bond  be  given  up  to  be  cancelled  upon  the  ground  that  the  ne  exeat 
was  improvidently  issued. — Jessup  v.  Hill,  7  Paige,  95. 

It  is  matter  of  course,  to  order  the  ne  exeat  to  be  discharged  upon 
the  defendant's  giving  security  to  answer  the  complainant's  bill,  and  ren- 
dering himself  amenable  to  the  process  of  the  court,  pending  the  litigation. 
— McKamara  v.  Dwier,  7  Paige,  239.  Johnson  v.  Clendenin,  5  Gill  4* 
Johns.  Rep.,  463 

Where  the  defendant,  in  a  writ  of  ne  exeat,  has  been  proceeded 
against  and  committed  to  jail  for  not  complying  with  a  final  decree  of  the 
court,  in  the  cause,  and  afterwards  escapes  from  custody,  his  securities 
upon  the  ne  ea:eai;bond  are  not  responsible,  and  the  court,  as  respects  them, 
may  order  the  bond  to  be  cancelled. — Johnson  v.  Clendenin,  5  Gill  Sf 
Johns.  Rep.,  463. 

The  sheriff  is  answerable  for  the  sufficiency  of  the  bail  which  he 
takes  upon  a  writ  of  ne  exeat.  But  where  he  has  taken  bail  upon  the 
writ,  if  the  defendant  leaves  the  state,  the  court  will  allow  the  sheriff  a 
reasonable  time  to  produce  the  defendant ;  or  in  case  he  cannot  be  pro- 
duced, will  allow  reasonable  time  to  the  sheriff' to  prosecute  the  bond,  and 
to  recover  the  amount,  which  the  sheriff  is  ordered  to  pay. — Braylon  v. 
Smith,  6  Paige,  489. 
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Motions  for  new  trials  are  addressed  to  the  sound  legal  discretion  of 
the  court,  and  should  not  be  granted,  unless  the  application  discloses  mat- 
ters sufficient  to  render  it  probable  that  justice  has  not  been  done. — Rob- 
ertsv.  Rodes,  15  Mar.  Lou.  Rep.,  101.  Randall  v.  Bayon,  16  J\'lar.  Lou. 
Rep.,  132.     j\IcLannahan  v.  Union  Ins.  Co.,  1  Peters''  S.  C.  Rep.,  183. 

New  trials  may  be  granted  ex  officio  in  the  sound  discretion  of  the 
court. — Gale  v.  Kemper^s  Heirs,  10  Lou.  Rep.,  209. 

Where  the  justice  of  the  case  is  strongly  in  favor  of  the  plaintiff,  but 
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owing  to  a  defect  of  the  pleadings,  there  is  a  verdict  against  him,  the 
court  may,  in  tlie  exercise  of  its  discretion,  grant  a  new  trial  to  enable 
him  to  correct  the  errors  of  his  attorney,  by  amending  the  petition. — 
jYichoh  V.  Alsop,  11  Lou.  Rep.,  409. 

When  a  case  turns  mainly  on  questions  of  fact,  and  the  court  is  un- 
able to  pronounce  finally  on  some  one  of  the  pleas,  it  will  be  remanded 
for  a  new  trial. —  Varion  v.  Bell.,  12  Lou.  Rep..,  384. 

Where  the  evidence  is  insufficient  to  decide  a  case  on  the  merits,  it 
Avill  be  remanded  for  a  new  trial. — Hood  v.  McCorJde,  12  Lou.  Rep..,  573. 

A  motion  for  a  new  trial  is  always  addressed  to  the  discretion  of  the 
court,  and  this  court  (the  supreme  court  of  U.  S.)  will  not  control  the 
exercise  of  that  discretion  by  circuit  courts,  either  by  mandamus,  or  on  a 
certificate  of  division  between  the  judges. — Life  and  Fire  Ins.  Co.  of  jYew 
York  V.  Wi/son,  8  Peiers'  S.  C.  Rep.,  291. 

1.  What  is  the  rule  as  to  granting  new  trials  for  the  misconduct  of  the 
party  ] 

A  new  trial  will  be  granted  where  indirect  measures  have  been  re- 
sorted to,  to  prejudice  the  jury,  or  disingenuous  attempts  to  suppress  or 
stifle  evidence,  or  thwart  the  proceedings,  or  to  obtain  an  unconscious 
advantage,  or  to  mislead  the  court  and  jury. —  1  Brad.  Sc  Bing.,  272.  7 
Moore's  Rep.,  87.  7  Easfs  Rep.,  108.  1 1  Mod.  Rep.,  108.  1 1  Mod.  Rep.., 
141.     Grah.  JVew  Trial,  56.     4  Ck.  Prac,  59. 

Where  the  party,  or  any  one  on  his  behalf,  directly  approach  a  juror, 
or  the  subject  of  the  trial. — Cro.  Eliz.,  189. 

Or  if  papers  not  previously  submitted,  are  surreptitiously  handed  to 
the  jury,  being  material  to  the  point  at  issue,  a  new  trial  will  be  granted. 
—Co.  Liu.,  227.  1  Sid.,  235.  Richie  v.  Holbrook,  7  Serg.  4'  Rawle's  Rep., 
458.  Knight  v.  Freeport,  13  Mass.  Rep.,  218.  Cottle  v.  Cottle,  6  Greenl. 
Rep.,  140.     Morgan  v.  Bell,  4  Mar.  Lou.  Rep.,  619. 

But  if  the  party  is  aware  of  such  attempts,  and  he  neglects  to  correct 
them  when  in  his  power,  this  will  not  be  a  sufficient  reason  for  granting 
a  new  trial. — 11  Mod.  Rep.,  118. 

2.  What  is  the  rule  for  granting  a  new  trial  by  reason  of  the  miscon- 
duct of  the  jury '? 

That  a  new  trial  will  be  granted,  for  any  misconduct  of  the  jury  which 
may  go  to  the  prejudice  of  justice;  and,  with  respect  to  the  conduct  of 
the  jury  among  themselves  previous  to  the  verdict,  the  testimony  of  the 
juror  may  be  admitted ;  as  to  overt  acts,  which  may  be  the  subject  of 
legal  inquiry,  each  member  of  the  jury  may  be  a  competent  witness.  And 
when,  upon  such  evidence,  any  gross  misbehavior  or  legal  impropriety 
of  conduct  sufficient  to  destroy  the  credit  of  a  verdict,  shall  be  made  to 
appear,  a  verdict  thus  invalidated  ought  to  be  set  aside, — Grennell  v. 
Philips,  1  Mass.  Rep.,  530.  Castairs  v.  Stein,  4  Muule  S,-  Selw.,  192.  Rex 
v.  Burr,  5  Price's  Rep.,  173.     Hill  v.  Yates,  12  East's  Rep.,  229. 

Where  the  jurors,  after  an  ineffectual  attempt  to  agree,  left  it  to  lot 
whether  the  verdict  should  be  for  the  plaintifl^  or  defendant,  by  placing 
34 
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ballots  in  a  hat,  some  marked  prize  and  others  blank,  to  be  drawn  out  by 
the  jurors,  and  if  more  prizes  than  blanks  were  thus  drawn  out  of  the  hat, 
it  was  agreed  that  the  verdict  should  be  for  the  plaintiff,  otherwise  for  the 
defendant :  it  was  held,  tl)at  the  verdict  was  manifestly  the  result  of  the 
lottery,  and  not  of  the  deliberations  of  the  jury,  and  that  it  must  be  set 
aside. — Mitchell  and  Wife  v.  Ehele  and  Wife,  10  Wendell,  595.  ^ylett  v. 
Jewell,  2  //.  Bine,  1299. 

The  general  rule  is,  that  affidavits  are  not  to  be  received  to  impeach 
a  verdict,  but  they  may  be  received  in  exculpation  of  the  jurors,  and  in 
support  of  their  verdict. — Dana  v.  Tucker,  4  Johns.  Rep.,  487. 

Where,  upon  a  motion  for  a  new  trial,  the  counsel  offered  the  affidavit 
of  the  foreman  of  the  jury  who  tried  the  cause,  stating  that  he,  with  three 
of  his  brethren,  were  opposed  to  the  verdict,  but  that  believing  it  to  be 
their  duty  to  yield  their  opinion  to  that  of  the  majority,  they  had  joined 
in  returning  the  verdict  for  the  tenant.  But  the  court  ruled,  that  the 
jurors  should  not  be  received  to  testify  to  the  motives  or  inducements 
upon  which  they  had  joined  in  a  verdict. — Bridge  v.  Eggleston,  14  Mass. 
Rep.,  248. 

Where  the  affidavit  of  certain  of  the  jurors  was  ofTered  in  support  of 
a  motion  for  a  new  trial,  stating  they  were  mistaken  and  thought  the  ver- 
dict was  for  the  plaintiff  instead  of  the  defendant :  Held,  that  the  practice 
permitting  such  affidavits  ought  not  to  be  tolerated. — Cire  et  at.  v.  Righter, 
11  Lou.  Rep.,  141. 

The  following  cases  are  upon  the  point  of  admitting  jurors  to  prove 
prejudice  or  misconduct,  and  generally  deny  the  right. —  Slate  v.  Freeman, 

5  Conn.  Rep.,  348;  in  which  case  the  court  say:  "The  opinion  of  almost 
the  whole  legal  world  is  adverse  to  the  reception  of  the  testimony  in  ques- 
tion, and  that  upon  invincible  foundations." — Cluggage  v.  Swann,  4  Bitin. 
Rep.,  150.  Cochran  v.  Street,  1  Wash.  Rep.,  79.  Price  v.  Warren,  1  Hen. 
Si'  Mun.,  385.  Dana  v.  Tucker,  4  Johns.  Rep.,  487.  Brewster  v.  Thompson, 
Cox.  Rep.,  32.  Schenck  v.  Stevenson,  1  Fenn.  Rep.,  387.  Dan  v.  McJlllis- 
ter,  2  Halst.  Rep.,  46.  Bridge  v.  Eggleston,  14  Mass.  Rep.,  248.  Doran  v 
Shau;  3  Monroe's  Rep.,  415.  Tayloy  v.  Greenly,  3  Greenl.  Rep.,  204.  Ilix 
v.  Drury,  5  Pick.  Rep.,  296. 

The  improprieties  of  jurors  will  frequently  subject  them  to  punish- 
ment, and  not  affect  their  verdict. — Yancy  v.  Downer,  5  Litt.  Rep.,  11. 

If  a  juror,  previous  to  the  trial,  has  been  heard  to  express  a  strong 
opinion  in  favor  of  the  gaining  party,  and  the  other  party  was  ignorant  of 
such  expression,  upon  due  proof  made,  a  new  trial  will  be  granted,  even 
where  the  juror  makes  affidavit  denying  that  he  had  formed  any  such  pre- 
vious opinion. — French  v.  Smith,  4>  Vermont  Rep.,  363-.  Evans  v.  McKinsey, 

6  Litt.  Rep.,  266. 

Where,  upon  a  trial  for  receiving  stolen  goods,  after  the  jury  had  re- 
tired to  their  room,  one  of  them  stated  to  the  rest,  which  they  regarded  as 
evidence,  that  the  defendant  had  stolen  a  hog  in  the  county,  and  made 
other  statements  which  he  had  heard,  and  verified  before  them,  which 
were  not  given  in  evidence  upon  the  trial.  The  court  held,  that  although 
the  act  of  this  juror  in  making  these  statements,  and  that  of  the  others 
being  at  all  influenced  by  them,  was  very  irregular,  improper,  and  contrary 
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to  law — and  although  it  does  not  appear  on  the  face  of  the  affidavits  that 
any  malice  or  ill  design  influenced  the  relator  of  these  matters,  to  make 
the  disclosure  stated  in  them,  and  it  might  have  proceeded  from  ignorance, 
and  even  a  belief  that  in  conscience  he  was  bound  to  tell  all  he  knew  or 
heard  about  the  defendant — yet  be  this  as  it  may,  their  evident  tendency 
was  to  injure  the  defendant,  and  tlie  affidavits  show  this  result,  for  they 
state  that  the  rest  of  the  jury  regarded  them  as  evidence,  and  they  wore  a 
strong  inducement,  and  partly  the  cause  of  their  finding  a  verdict  against 
the  defendant.  This  verdict  is  too  palpably  vicious  to  require  the  citing 
of  authorities  to  prove  that  it  ought  not  to  stand.  New  trial  granted. — 
Booby  v.  The  State,  4  Yerger^s  Rep.,   111. 

On  a  motion  for  a  new  trial,  the  misbehavior  complained  of  was 
this  :  The  jury  were  sent  out  under  charge  of  an  officer  ;  they  agreed 
upon  a  verdict,  but  the  court  having  adjourned,  they  wrote  their  verdict, 
and  then  separated  without  leave  of  the  court.  In  the  afternoon  when  the 
court  met,  the  jury  came  in  and  gave  the  written  verdict  to  the  clerk,  but 
it  was  not  received  or  read.  Held,  not  a  sufficient  reason  to  set  aside  the 
verdict. — Wright  v.  Buskfield,  3  Ham.  Ohio  Rep.,  56. 

It  seems  to  be  settled,  that  a  mere  separation  of  the  jury,  of  itself, 
does  not  vitiate  a  verdict ;  but  in  the  cases  where  this  principle  was  es- 
tablished, the  separation  was  probably  for  a  short  time,  and  it  would  not 
be  adopted  where  the  time  was  so  long  as  from  Saturday  till  Monday. — 
Winslow  V.  Draper,  8  Pick.  Rep.,  171. 

3.  What  is  the  rule  as  to   allowing  a  new  trial,   where  the  verdict  is 
imperfect  or  uncertain  1 

Where  the  verdict  is  not  expressed  with  sufficient  certainty  to  enable 
the  court  to  enter  judgment,  a  new  trial  will  be  awarded.  As  where  the 
action  was  on  a  bill  single,  and  the  jury  found  a  verdict  for  the  plaintiff, 
but  for  no  specific  sum  ;  judgment  was  reversed,  and  a  venire  de  novo 
awarded. — Miller  v.  Hower,  2  RawWs  Rep.,  53. 

Where  the  verdict  in  an  action  for  freight  and  demurrage,  was  in 
these  words  :  "  We  find  for  the  plaintiff,  and  are  of  opinion  that  the  plain- 
tiff has  already  received,  out  of  the  property  of  the  defendant,  payment  in 
full  for  the  amount  of  freight  to  which  he  is  entitled  ;"  it  was  set  aside 
and  a  new  trial  awarded.  The  finding  must  be  positive. — Dield  v.  Evans, 
1  Serg.  8f  Rawle,  367.  Malin  v.  Malin,  15  Johns.  Rep.,  293.  Garish  v. 
Train,  3  Pick.  Rep.,  124'.  Patterson  et  al.  v.  Butterworth,  4  Yerger's  Rep., 
158. 

A  new  trial  will  not  be  granted  on  the  ground  that  it  cannot  be  known 
)n  what  the  jury  based  their  verdict,  nor  what  part  of  the  plaintiff's  ac- 
count was  rejected,  nor  what  allowed. — Harrod  v.  Lafrage,  10  Mar.  Lou~ 
Rep.,  21. 

4.  What  is  it  necessary  for  the  party  to  show,  in  order  to  obtain  a  new 
irial  upon  the  ground  of  surprise  1 

It  is  necessary  that  the  party  show  himself  to  be  injured  by  the  de- 
cision complained  of;  show  by  affidavit  of  counsel,  or  by  adducing  the 
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proof,  that  he  can  disprove  the  fact  by  which  he  is  surprised. — Dow  v. 
Hiiiesbvrgh  et  aL,  1  Jliki?i's  Rep.,  35. 

Witli  respect  to  granting  a  new  trial  on  the  ground  of  newly  disco- 
vered evidence,  there  are  certain  principles  which  must  be  considered 
settled  :  1.  The  testimony  must  have  been  discovered  since  the  former 
trial ;  2.  It  must  appear,  that  the  new  testimony  could  not  have  been  ob- 
tained with  reasonable  diligence,  on  the  former  trial ;  3.  It  must  be  mate- 
rial to  the  issue  ;  4-.  It  must  go  to  the  merits  of  the  case,  and  not  to  im- 
peach the  character  of  a  former  witness  ;  5.  It  must  not  be  cumulative. — 
The  People  v.  The  Superior  Court  of  JVew  York,  10  Wendell,  291.  The 
Philadelphia  Bank,  5  Serg.  Sf  Rawle,  41.  Rowly  6f  Smith  v.  Kinney, 
14  Johns.  Rep.,  186.  Guyott  v.  Butts  et  al.,  4  Wendell,  579.  Savnjer  v. 
Merrill,  10  Pick.  Massachusetts  Rep.,  16.  Bond  v.  Cutler,  1  Mass.  Rep., 
205.  Pike  v.  Evans,  15  Johns.  Rep.,  132.  Drayton  v.  Thompson,  1 
Bay's  Rep.,  263.  Evans  v.  Rogers,  2  jYott  S)'  McCord,  563.  Porter  v. 
Wood,  2  Car.  Law  Rep.,  258.  Peebles  et  al.  v,  Overton,  2  Murph.  Rep., 
384.  Jones  v.  Lollicoffer,  2  Hawks^  Rep.,  492.  Euvin's  Exrs.  v.  Trion, 
2  Loti.  Rep.,  306.  Slonn  v.  Clifford,  5  Lou.  Rep.,  11.  j\^ichols  v.  Jllsop, 
11  Lou.  Rep.,  409.  Skillmanv.  Loverich,  11  Lou.  Rep.,  520.  Gravier's 
Cur.  V.  Rapp,  12  Lou.  Rep.,  162. 

Motion  for  a  new  trial  on  the  ground  of  surprise.  It  appeared,  that 
the  attorney  for  the  plaintiff  had  in  his  possession  a  deed  important  to  the 
rights  of  the  defendant ;  and  before  the  trial,  delivered  it  to  a  third  person, 
without  apprising  his  adversary,  who  subpcenaed  the  attorney,  and  also 
gave  notice  to  him  to  produce  the  deed ;  and  on  the  trial  first  learned 
that  it  was  not  in  his  possession.  Per  Cur.  There  can  be  no  question 
that  a  new  trial  should  be  granted,  on  the  ground  of  surprise. — Constan- 
tine  V.  Warford,  7  Wendell,  62.     Horde  v.  Dishman,  5  CalVs  Rep.,  279. 

Where  a  party  plaintiff  is  surprised  for  want  of  a  knowledge  of  his 
adversary's  title,  which  if  disclosed,  he  would  have  defeated,  he  should 
show  this  by  affidavit,  as  ground  for  a  new  trial. — Gravier^s  Curator  v. 
Rapp,  12  Lou.  Rep.,  162. 

The  disappointment  of  a  party  in  being  deprived  of  the  testimony  he 
wanted,  by  the  misconduct  of  a  witness  on  the  day  of  trial,  presents  good 
ground  for  a  new  trial. — Leckie  v.  Crain  et  al.,  12  Lou.  Rep.,  432. 

The  sickness  of  a  witness  not  summoned,  and  the  absence  of  the 
attorney  trying  a  suit  in  another  court,  are  no  grounds  for  a  continuance, 
or  for  a  new  trial. — Soey's  Heirs  v.  Soey^s  Curator,  13  Lou.  Rep.,  424. 

Surprise  alone,  arising  out  of  circumstances  unknown  to  the  party, 
and  without  his  control,  is  of  itself  sufficient  to  authorize  a  new  trial. — 
Leibnints  v.  Greenland,  2  McCord' s  Rep.,  313.  Felden  v.  Johnson,  1 
Bailey's  Rep.,  624. 

But  surprise  is  not  a  ground  for  a  new  trial,  when  it  is  the  conse- 
quence of  negligence  of  the  party. — Barry  v.  Wilbourne,  2  Bailey's  Rep., 
91.     Erwin  v.  Trion,  2  Lou.  Rep.,  306. 

A  new  trial  for  surprise  can  only  be  granted  in  the  court  where  the 
trial  was  had,  and  a  refusal  to  grant  one,  it  being  a  discretionary  power, 
cannot  be  examined  upon  appeal. — Lindsay  v.  Lee,  1  Dcv.  Rep.,  464. 
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5.  What  is  the  rule  as  to  granting  a  new  trial  on  the  ground  of  surprise 
in  matters  of  law  1 

That  it  will  be  sometimes  granted,  as  where  the  question  is  really  a 
doubtful  one. — Welbornc  v.  Younger^  3  Hawks''  Rep.,  205.  3  Black.  Com., 
390.  J\''ewburn  Bank  v.  Pugh,  2  Hawks''  R^p.,  389.  State  Bank  v.  Hunf- 
ter,  1  Dev.  Rep.,  100.     Sorrence  v.  Graham,  1  Dev.  Sr  Batt.  Rep.,  284-. 

A  judgment  will  not  be  reversed  for  mistakes  which  did  not  or  could 
not  afi'eet  the  rights  of  him  who  complains  of  them. — Ingram  v.  Watkins, 

1  Dev.  4"  Batt.  Rep.,  442.     Durant  v.  JIekinso7i,  2  Bailey'^s  Rep.,  18. 

Where  a  party  is  surprised  by  unexpected  evidence,  although  he  can- 
not object  to  it,  he  will  be  relieved  on  his  affidavit  upon  an  application 
for  a  new  trial. — Skillman  v.  Leverick  et  al.,  11  Lou.  Rep.,  520. 

6.  What  is  the  rule  for  granting  a  new  trial  on  the  ground  of  newly  dis- 
covered testimony  1 

That  the  party  who  demands  a  new  trial  on  the  ground  of  newly  dis- 
covered testimony,  must  show  not  only  the  previous  use  of  due  diligence, 
but  also  that  the  evidence  is  competent  and  material. — Ingram  v.  Croft,  7 
Lou.  Rep.,  84. 

Affidavits  of  discovery,  for  the  purpose  of  obtaining  a  new  trial, 
ought  to  be  received  under  great  restriction ;  they  should  designate  the 
witnesses,  and  a  certain  and  clear  knowledge  of  what  they  will  prove. — 
Yocum  V.  Bullitt,  6  jY.  S.  Mart.  Lou.  Rep.,  327.  Sorbe  v.  Salavignac,  7 
Idem,  125. 

But  the  affidavit  need  not  state  that  the  testimony  wanted,  could  not 
have  been  procured  before  the  trial. — Flower  v.  O'Connor,  8  Jf.  S.  Lou. 
Rep.,  593.     Stone  et  al.  v.  Carter,  5  Loti.  Rep.,  452. 

A  new  trial  should  not  be  granted  on  an  affidavit  of  newly  discovered 
testimony,  since  the  first  trial,  where  the  facts  disclosed  related  to  matters 
which  have  not  been  pleaded. — Cox  v.  Bethany,  10  Lou.  Rep.,  155.  Price 
v.  Jenkins,  1  JVott  S,-  McCord,  285.  Faber  v.  Baldrick,  1  Tread.  Const. 
Rep.,  374.    Eifert  v.  Desboudres,  1  Mill.  Const.  Rep.,  69.    Evans  v.  Rogers, 

2  jYott  S>-  McCord,  563.     Daniel  v.   Will,  2  Bibb.,  550. 

A  party  cannot  avail  himself  of  the  plea  of  newly  discovered  evi- 
dence, with  a  view  to  prove  a  fact  on  the  second  trial  which  he  might  have 
proved  in  his  answers  to  the  interrogatories  of  his  adversary. — Rhodes  v. 
Beaman  et  al.,  10  Lou.  Rep.,  371.  Wilbor  v.  McGilliwiddy,  3  Lou.  Rep.. 
383. 

7.  What  is  the  rule  for  granting  a  new  trial  on  the  ground  of  the  admis- 
sion of  improper  evidence  1 

The  rule  is,  that  when  a  witness  is  improperly  admitted,  on  excep- 
tion, a  new  trial  may  be  awarded;  but,  on  a  special  verdict,  judgment 
must  go. — Powell  v.  Waters,  8  Cowen,  669.  Supervisors  of  Cheriango  v. 
Birdsall,  4  Wendell,  458.  Jackson  ex  dem.  Bowman  v.  Christman,  4  Wen- 
dell, 211. 
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A  new  trial  will  not  be  granted  on  the  ground  of  the  admission  of  im- 
proper evidence  on  the  trial,  unless  there  be  probable  grounds  to  believe 
that  injustice  has  been  done  by  the  admission  of  such  testimony. — Crary 
V.  Sprngue,,  12  Wendell.,  41. 

Where  evidence  which  may  improperly  influence  the  verdict,  is  ad- 
mitted, a  new  trial  will  be  granted. — Strang  v.  W/iite/iead,  12  We7iJe/l, 
64t.  ATurden  v.  S.  C.  Ins.  Co.,  1  Mills'  Const.  Rep.,  200.  Kinlock  v. 
Palmer  et  al.,  1  Mills'  Const.  Rep.,  216.  Mackley  v.  Amos,  2  Bailey's  Rep., 
603.  State  v.  Alltn,  1  Hawks'  Rep.,  6.  State  v.  Jackson,  2  Dev.  Rep., 
563.  State  v.  May,  4-  Dev.  Rep.,  328.  State  v.  Benton,  2  Dev.  Sf  Bat., 
196.     White  v.  White,  257. 

The  admission  of  improper  testimony,  without  an  objection,  is  not  a 
sufficient  reason  for  granting  a  new  trial.' — Green  v.  Hurman,  ^  Dev.  Rep., 
158.  Ingram  v.  Watkins,  1  Dev.  4"  i?aif.,  44'2.  Gilson  v.  Parlee,  2  Dey. 
«S-  ^a^,  530.  JFfftV  v.  Maxwell,  5  P«cA:.,  217.  /T/a?  v.  Drury,  5  PicA-., 
296.  Whitney  v.  Whitman,  5  Mass.  Rep.  Peytavin  v.  Winter,  6  Zou. 
iJcp.,  559.     Barnes  v.  Dickenson,  1  Z)eu.  /?ep.,  346. 

It  is  well  settled,  that  the  admission  of  immaterial  evidence  is  no 
ground  for  granting  a  new  trial. — Strong  et  al.  v.  Whitehead,  12  Wendell, 
64.  Saulet  v.  Loiseau,  6  Mart.  Lou.  Rep.,  511.  Brashear  v.  Baralino  et 
al.,  8  J/ar.  Low.  iZe;;.,  680.     Morgan  v.  Buckle,  14  JVfar.  Low.  i?c;).,  377. 

Where  evidence  improperly  admitted,  may  possibly  have  had  an  ef- 
fect upon  the  minds  of  the  jury,  the  case  will  be  remanded  for  a  new  trial. 
— Gaillard  v.  Aceline,  10  Mart.  Lou.  Rep.,  481.  Peytacin  v.  Maurir,  2 
Lou.  Rep.,  306.  Whitney  v.  Whitman,  5  Mass.  Rep.,  405.  Hamblett  v. 
Hamblett,  6  .A'etw  llamp.  Rep.,  333.  Jewctt  v.  Stevens,  6  JVei^J  Hampshire 
Rep.,  80.  Wiggi/i  v.  Damrell,  9  PVcA:.  Tie/).,  176.  Prine  v.  Shepherd,  6 
Cowen,  445. 

If  a  paper  furnishing  material  evidence  in  favor  of  the  party  prevail- 
ing, go  to  the  jury  through  mistake,  a  new  trial  will  be  granted. —  Whitney 
V.  Whitman,  5  J/as5.  i2ep.,  405. 

8.  What  is  the  rule  where  proper  evidence  is  rejected  1 

The  principle  is,  that  where  prejudice  may  have  resulted  from  the 
error  of  the  judge,  a  new  trial  will  be  granted. — Wardell  v.  Hughs  et  al., 
3  Wendell,  418.     Kinloch  v.  Palmer,  1  'Mills'  Const.  Rep.,  216. 

But  where  the  trial  could  be  of  no  benefit  to  the  party,  it  will  not  be 
granted. — Duncan  v.  Dubois,  3  Johns.  Cas.,  125.  Dygart  v.  Bradley,  8 
Wendell,  469.  Lansing  v.  Van  Alstyne,  2  Wendell,  561.  Jones  v.  Zolle- 
coffer,  2  Hawks'  Rep.,  492.  Grice  v.  Ricks,  3  Dew.  -RfjP.,  62.  Graham  v. 
Houston,  4  Dev.  iJf/?.,  232.     Gj'kon  v.  PaWee,  2  Deu.  (S"  Bat.,  530. 

Where  competent  testimony  is  excluded,  and  the  court  cannot  see 
that  it  could  have  no  effect  upon  the  verdict,  a  new  trial  will  be  granted. 
— McElwee  v.  Sutton,  2  Bailey's  Rep.,  128.  Morion  v.  Fairbanks,  11  Pick. 
Rep.,  368. 

The  refusal  of  the  court  to  permit  a  witness  to  be  re-examined,  is  no 
ground  in  the  supreme  court  for  a  new  trial,  it  being  discretionary  with 
the  court  below. — Barton  v.  Morphis,  4  Dev.  Rep.,  244. 
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9.  What  if  the  judge  misdirect  the  jury  1 

A  new  trial  may  be  asked  for  on  a  case  made,  on  the  ground  of  mis- 
direction of  the  judge,  although  no  exception  was  taken  to  the  charge  of 
the  judge  on  the  trial. — Archer  v.  Hubbdl,  4  Wendell,  ^I'i.  Flemmingv. 
Gilbert,  3  Johns.  Rep.,  528.  Dole  v.  Lijon,  10  Johns.  Rep.,  447.  War- 
liell  V.  Hughs,  3  Wendell,  418.  Utica  Ins.  Co.  v.  Badger,  3  Wendell, 
102.  Be?iham  v.  Gary.  11  Wendell,  83.  The  People  v.  Holmes,  5  Wen- 
dell, 191.  Morton  v.  Fairbanks,  11  Pick.  Mass.  Rep.,  368.  Stale  v.  Jack- 
son, 2  Det'.  Rep.,  563.  S^aife  v.  Lipsey,  3  De?;.,  485.  &Va^e  v.  Miller,  1 
i>ei'.  <§•  ^a?".,  500.     State  v.  Benton,  2  2)et;.  4*  iSa^^-,  196. 

It  is  no  objection  to  the  charge  of  the  judge,  that  in  commenting  upon 
the  testimony,  he  points  out  the  discrepancies  in  the  relation  given  by 
witnesses  at  different  times,  of  the  facts  of  the  case. — The  People  v.  Ge- 
nang,  1 1  Wendell,  18. 

Where  evidence  is  competent,  if  uncontradicted,  it  is  sufficient  to 
warrant  a  verdict ;  and  where  a  judge,  on  such  evidence,  directs  a  ver- 
dict, instead  of  submitting  the  question  of  sufficiency  of  the  evidence  to 
the  jurv,  a  new  trial  will  not  be  granted. — JVichols  v.  Goldsmith,  7  Wen- 
dell, 160. 

10.  What  is  the  rule  for  granting  a  new  trial,  where  the  verdict  is 
against  the  evidence  1 

The  rule  is,  that  a  verdict  will  not  be  set  aside  as  Contrary  to  evi- 
dence, unless  there  is  a  decided  preponderance  against  it. — Smith  v.  Hicks, 
5  Wendell,  48.  Maliin  et  al.  v.  Rose,  12  Wendell,  258.  Bradstreet  v. 
Clark,  12  Wendell,  602.  Crafts  v.  Plumb,  11  Wendell,  2.  Fowler  v. 
Loomis,  12  Wendell,  27.  Perry  v.  Smith  et  a/.,  4  Yerger's  Rep.,  326. 
Asior  v.  Union  Ins.  Co.,  7  Cowen,  202.  Grubb  v.  McClatchey,  3  Yerger^ 
442.  Talcot  v.  Wilcox,  9  Conn.  Rep.,  134.  Gassels  v.  The  State,  4- 
Yergei-^s  Rep.,  149.  Sellars  v.  Davids,  Idem,  503.  State  v.  Buntin,  2 
J^ott  <S-  McCord,  441.  State  v.  Kane,  1  McCord's  Rep.,  482.  State  v. 
Larumbo,  Harp.  Rep.,  183.  State  v.  Wilson  S;  Davis,  3  McCord's  Rep., 
187.  S^a^e  V.  Bowen,  4  McCord's  Rep.,  254.  JV/organ  v.  ificA;/e,  2  JV.  S. 
.¥ar.  Lozi.  i?ej9.,  377.  Sanchez  v.  Gonzalez,  11  Jl/or.  Low.  i2e;?.,  207. 
Harrod  Y.  Lafrage,  12  Jlfcrr.  Low.  i?e/j.,  21.  Cire  et  al.  v.  Lighter,  11 
LoM.  jRep.,  141.     Allen  v.  Jordon,  2  Haywood,  132.     Mclanis  v.  Mclnnis, 

1  Car.  Lat«  iJep.,  541.  ^z/ig-  v.  i/z/Z,  JV.  C.  TerM  72e/j.,  211.  Dm  ea? 
(/cot.  v,  Wagstaff,  2  Hawks'*  Rep.,  45.  C/ar/:  v.  Blount  et  al.,  3  Hawks'* 
Rep.,  208.  Sifft/e  i?a7i/c  v.  Hunter,  1  De?;.  i?ep.,  100.  Simpson  v.  Blount, 
3  Dev.  7?e/).,  34.  »S7aie  v.  Jeffreys,  3  Murph.  R-ep.,  480.  iVa^e  v.  Martin, 
3  Hawks*  Rep.,  381.  iSWe  v.  Lipsey,  3  -Deu.  i?e/j.,  563.  Livingsworth 
V.  i^ox,  2  5ff2/'5  -Re/).,  520.  Hudson  v.  Williamson,  1  Tread.  Const.  Rep., 
360.  Loi?a7/  V.  Cromwell  et  al.,  2  jfreac/.  Cows;?.  i2ep.,  593.  iJmg  v.  //M7i^ 
ington,  1  il/i/Zs'  Co?2s^.  iJe/?,,  162.  Dariy  v.  Calhoun,  1  »¥?7/s'  Co;^s^ 
i?ep.,  398.  Cowrse  v.  Prince,  1  JlfiZ/i:'  Cons^  i?ep.,  413.  Philips  v.  j¥c- 
Dowell,  2  Mills'*  Const.  Rep.,  71.  Starke  v.  Cockerd,  2  Mills^  Const.  Rep., 
337.     SiaiJe  v.  Fisher,  2  JVo«  <§"  McGord,  261.     Everingham  v.  Langdon, 

2  McCord^s  Rep.,  157.     Lmo?4  v.  Billings,  3  McCord* s  Rep.,  51.     CAi^r. 
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V.  Kecklcy,  1  Bailey's  Rep.,  479.  Mofhy  v.  Montgomery,  2  Baihifs  Rep., 
H.  Frum/m  <S"  <SVn»VA  v.  Peay,  2  Bailey's  Rep.,  394-.  Lavender  v.  Laven- 
der, 2  /////'*  7?^p.,  524. 

In  an  action  for  a  libel,  where  the  jury  find  a  verdict  for  the  defend, 
ant;  and  there  is  no  otiier  ground  for  the  motion  than  that  the  jury  have 
misunderstood  or  disregarded  the  evidence,  the  general  rule  is  not  to  grant 
a  new  trial. — Hurtiti  v.  Hopkins,  9  Johns.  Rep.,  36.  Jarvis  v.  Hatheway, 
3  Johns.  Rep.,  130.  Foiiclair  v.  Shottenkirk,  3  Johns.  Rep.,  170.  Felter 
V.  Whipple,  8  Johns.  Rep.,  369.     Ex  parte  Bailey,  2  Cowen,  479. 

A  new  trial  will  not  be  granted  in  a  penal  action,  where  there  is  a 
verdict  for  tlie  defendant,  merely  because  the  verdict  is  against  evidence  ; 
the  court  will  not  interfere,  unless  some  irregularity  or  tampering  with 
the  jury  is  shown. — Overseers  of  the  Poor  of  Rochester  v.  Lunt,  15  Wen- 
dell, 565. 

Where  the  evidence  is  contradictory,  making  it  the  duty  of  the  jury 
to  decide  upon  the  credibility  of  the  witness,  the  court  will  not  set  aside 
a  verdict  as  against  the  weight  of  evidence,  although  it  seems  to  prepon- 
derate asfainst  the  finding  of  the  jury. — Douglass  v.  Tousey,  2  Wendell, 
352. 

Where,  after  the  lapse  of  forty-eight  years,  fifteen  witnesses  testify 
that  a  soldier  who  served  in  the  revolutionary  army,  survived  the  war, 
and  one  testified  that  he  fell  in  battle  during  the  war,  whose  testimony 
was  corroborated  by  documentary  evidence,  it  was  held,  that  the  testimony 
thus  corroborated  was  entitled  to  more  credit  than  that  which  rested  solely 
upon  the  memory  of  the  witnesses  ;  and  a  verdict  having  found  that  the 
soldier  died  during  the  war,  the  court  refused  to  grant  a  new  trial. — Jack- 
son V.  Loomis,  12  Wendell,  27. 

Where  a  jury  determines  by  the  weight  of  presumptions  that  are 
plausible,  their  verdict  is  not  to  be  disturbed  by  nicely  scrutinizing  the 
views  they  may  have  taken  of  the  testimony. — Miller  v.  Simpson  ct  al.,  2 
Mills'  Const.  Rep.,  431.  Howard  v.  Aiken,  3  AlcCord's  Rep.,  467.  Tay- 
lor V.  Sturginger,  2  Mills'  Const.  Rep.,  367.  Scolon  v.  Turner,  1  Bniley^s 
Rep.,  421.  Motley  v.  Montgomery,  2  B alley'' s  Rep.,  11.  State  v,  Sims,  2 
Bailey's  Rep.,  29.  State  v.  Hooper,  2  Bailey  s  Rep.,  37.  McElwee  v. 
Sutton,  2  Bailey's  Rep.,  128.     State  v.  Anderson,  2  Bailey's  Rep.,  565. 

The  court  will  seldom  interfere  with  the  verdict  of  a  jury.  The 
general  rule  is,  that  such  verdict  will  not  be  disturbed,  but  where  it  is 
manifest  that  the  verdict  is  without  evidence  to  sustain  it,  in  the  further- 
ance of  justice  a  new  trial  will  be  granted  ;  and,  in  such  case,  the  opinion 
of  the  judge  below,  against  the  verdict,  is  of  great  importance,  as  furnish- 
ing the  best  means  of  knowing  that  it  is  not  sustained  by  the  evidence 
which  appeared  on  the  trial,  but  which  cannot  be  show^n  on  paper. — La- 
vender V.  Lavender,  2  Hill's  Rep.,  524.  Simpson  v.  Blount,  3  Dev.  Rep., 
34.  Jones  v.  Cook,  ^  Dev.  Rep.,  112.  Graham  v.  Houston,  4- Dev.  Rep., 
232.     Ingram  v.  Watkins,  1  Dev.  Sf  Bat.,  442. 

11.  What   is  the  rule  for  granting  a  new  trial,  where  the  verdict  is 
against  law  \ 
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That  a  new  trial  will  always  be  granted,  where  the  verdict  is  con- 
trary to  law.  When  the  law  is  solemnly  settled  by  the  court,  if  it  were 
possible  that  a  thousand  verdicts  would  be  given  against  the  decision, 
they  would  still  be  wrong,  and  would  be  set  aside. — McCrath  et  al.  v. 
Isaacs,  2  McCorcfs  Rep.,  26.  Turnhull  v.  Rivers,  3  McCord^s  Rep.,  13^. 
Siate  V.  Slack,  1  Bailey's  Rep.,  330.  Smyrl  v.  JYiolon,  2  Bailey's  Rep., 
421.     Mackley  v.  .^imos,  2  Bailey's  Rep.,  603. 

In  any  case  where  the  law  is  not  clear,  and  may  have  been  mistaken, 
that  alone  is  a  reason  why  there  should  be  another  investigation,  and  a 
better  opportunity  given  to  collect  the  necessary  information,  which  will 
enable  the  court  to  pronounce  satisfactorily,  and  with  judgment,  upon  the 
rights  of  the  parties  concerned. — Wilsom  v.  Smith,  5  Yerger's,  379.  1 
Burr.,  293.  Walker  v.  Smith,  1  Wash.  C.  C,  Rep.,  202.  State  v.  Jack- 
son, 2  Dev.  Rep.,  563. 

The  jury  are  bound  to  conform  to  the  rules  of  law,  and  if  they  Ao 
not,  their  verdict  will  be  set  aside  5  and  a  verdict  without  evidence  is  con- 
trary to  lav/,  and  the  court  will  ahvays  exercise  the  controlling  power  of 
granting  a  new  trial ;  and  a  similar  finding  of  a  second  jury  cannot  alter 
the  law,  and  the  court  will  continue  to  grant  new  trials. — Means  et  al.  v. 
Moore  et  al.,  3  McCord's  Rep.,  2S2.  City  Council  v.  Corleis,  2  Bailey's 
Rep.,  186.  Trammel  v.  Salmon,  2  Bailey's  Rep.,  308.  Silva  v.  Low,  1 
Johns.  Cas.,  336. 

Where,  in  submitting  the  case  to  the  jury,  the  judge  instructed  them 
that  they  may  find  a  verdict  for  the  defendant  upon  either  of  two  distinct 
grounds,  and  the  charge  upon  one  of  the  questions  is  erroneous  in  point 
of  law,  a  verdict  for  the  defendant  will  be  set  aside,  as  for  aught  appear- 
ing it  may  be  based  upon  untenable  grounds. — Sayre  v.  Townsend,  15  Wen- 
dell, 647. 

12.  What  is  the  rule  for  granting  a  new  trial,  on  the  ground  of  exces- 
sive damages'? 

That  courts  have  a  legal  right  to  grant  new  trials  on  the  ground  of 
excessive  damages ;  but  the  court  will  not  exercise  the  right  unless  the 
amount  is  so  flagrantly  outrageous  and  extravagant  as  to  show  that  the 
jury  acted  corruptly,  or  under  the  influence  of  passion,  partiality  or  pre- 
judice.— Douglass  v.  Toussey,  2  Wendell,  352.  Kurn  v.  JVorth  et  al.,  10 
Serg.  Sr  Rawle,  399.  McConnel  v.  Hampton,  12  Jo/ms.  Rep.,  234.  Sum- 
ner V.  Witt,  4  Serg.  Sf  Rawle,  27.  Coleman  v.  Southwick,  9  Johns.  Rep., 
45.  Southwick  v.  Stevens,  10  Johns.  Rep.,  443.  Wood  v  Cunston,  Styles, 
462.  Ash  V.  Ash,  Comb,  357.  Chambers  v.  Robinson,  1  Strange,  692. 
Clerks  v.  Udall,  Salk.,  649.  Jones  v.  Spurron,  5  Burn.  Sf  East,  257. 
Sharp  V.  Brice,  2  Black.  Rep.,  949.  Plcydell  v.  Lord  Dorchester,  7  Durn. 
c\  East,  527.     Rex  v.  Manley,  6  Durn.  Sr  East,  619. 

In  slander,  a  new  trial  will  not  be  granted  on  the  ground  of  excessive 

damages,  if  there  are  no  grounds  to  believe  the  jury  were  influenced  by 

passion,   prejudice  or  partiality. — Moody  v.  Baker,  5  Cowen,  351.  Douglass 

V.  Toussey,  2  Wendell,  352.     Jfeal  v.  Lewis,  2  Bay's  Rep.,  204.     Davis  v. 

35 
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Davis,  2  Mott  St-  McCord,  81.     Dodd  v.  Hamilton  et  al.,  JV.   Car.   Term 
Rep.,  31.     Shepperd  v.  Lark,  2  Bailey's  Rep.,  576. 

13.  What  is  the  rule  for  granting  new  trials,  on  the  ground  of  exces- 
sive damages,  in  cases  of  crim.  con.  ? 

The  general  rule  is,  that  a  new  trial  will  not  be  granted  on  the  ground 
of  excessive  damages,  in  an  action  for  crim.  con. — Torre  v.  Summers,  2 
J^oU  Sr  McCord,  267. 

Ahliough  it  is  conceded  that  the  courts  have  the  power  to  grant  new 
trials,  on  the  ground  of  excessive  damages,  in  cases  of  crim.  con.,  still,  it 
seems  such  power  has  never  been  exercised.  Where  the  verdict  was 
$3,000  damages,  although  it  appeared  that  the  plaintiffhad  reason  to  know 
o(  the  improper  conduct  of  his  wife,  suspected  her,  and  yet  took  no  mea- 
sures to  prevent  intercourse  between  her  and  the  defendant,  the  court  re- 
fused to  grant  a  new  trial  on  the  ground  of  excessive  damages,  but  granted 
one  on  the  ground  of  newly  discovered  evidence. — Smith  v.  Marsten,  15 
Wendell,  270. 

A  new  trial  will  not  be  granted  for  the  excessiveness  of  the  damages, 
where  a  jury  gave  $150,  although  property  was  sold  only  to  the  amount 
of  $35,  in  a  case  of  distress  for  rent,  where  the  affidavit  was  not  conform- 
able to  the  statute. -^Marquisse  v.  Ormston,  15  Wendell,  368. 

The  court  will  not  be  disposed  to  interfere  with  the  finding  of  the 
jury  on  the  ground  of  high  damages,  where  a  wanton  aggravated  trespass 
has  been  committed  on  the  property  of  the  plaintiff.-  -Mathews  v.  West,  2 
KottSc  McCord,  267. 

In  an  action  for  the  plaintiff,  a  hale  young  man,  in  the  bloom  of  life, 
for  an  assault  by  Neilly  Ryan,  an  old  body  of  upwards  of  fifty  years,  the 
jury  gave  a  verdict  for  the  plaintiff  for  $275.  The  court  refused  to  grant 
a  new  trial  on  the  ground  of  exceiissive  damages  — Scott  v.  Ryan  and  wife, 
2  Tred.  Const.  Rep.,  500. 

14.  What  is  the  rule  for  setting  aside  a  verdict,  for  smallness  of  dam- 
ages % 

It  is  a  maxim  of  law,  not  to  do  it,  nor  will  the  court  depart  from  it, 
unless  very  peculiar  circumstances  indeed  appear  to  justify  it. — Rourke 
V.  Balow,  1  Bay''s  Rep.,  49.  Taunton  Manvf.  Co.  v.  Smith,  9  Pick.,  11. 
Bacot  V.  Keith,  2  Bay's  Rep.,  466.     Ford  v.  Goodwin,  13  Mass.  Rep.,  187. 

The  defendant  shot  the  plaintiff's  slave,  while  he  was  stealing  pota- 
toes from  the  bank  at  night,  and  killed  him.  In  an  action  for  trespass,  the 
court  held  the  defendant  liable  for  the  value  of  the  negro,  and  the  jury 
having  found  but  one  dollar,  granted  a  new  trial. — Richardson  v.  Dukes,  4 
McCord's  Rep.,   156. 

Where  the  jury,  in  an  outrageous  assault,  gave  only  one  dollar  dam- 
ages, the  court  ordered  a  new  trial  without  costs. — Bacot  v.  Keith,  2  Bay's 
Rep.,  466. 

Damages  being  small,  is  not  a  ground  for  a  new  trial. — Hayward  v. 
J^ewton,  2  Stra.,  940.  Unless  there  has  been  some  mistake  in  point  of 
law. — Markham  v.  Middleton,  2  Strange,  1259.    Or  where  the  jury  mistake 
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the  law. — Snell  v.  Trimble,  1  Strange,  642.     A  trick,  or  unfair  practice,  is 
a  ground  for  a  new  trial.     Rex  v.  Bear,  2  Salk.,  646. 

15.  What  is  the  rule  as  to  the  authority  of  a  court  of  equity  to  grant  a 
new  trial  at  law  ] 

That  xipon  a  sufficient  case  nnade  out,  a  court  of  equity  may  grant  a 
new  trial  at  law. — Lawless  v.  Ross,  3  Bibb.,  486.  Ross  v.  Pynes,  3  CulPs 
Rep.,  568.  Wagoner  v.  McKimiey,  1  Jl.  K.  Marsh.,  481.  Daniel  v.  Daniel, 
2  /.  J.  Marsh.,  52. 

The  jurisdiction  of  the  court  is  now  rarely  exercised  in  cases  of  new 
trials,  and  never  except  in  a  very  clear  case  of  fraud  or  injustice,  or  upon 
newly  discovered  evidence,  vvhich  could  not  possibly  have  been  produced 
on  the  first  trial. — Floyd  v.  Jayne,  6  Johns.  Rep.,  479.  ^pthorp  v.  Corn- 
stock,  2  Paige,  482.  Smith  v.  Lowrey,  1  Johns-  CA.  Rep.,  320.  Bishop  v. 
Dtincan,  3  Dana,  15.  Banet  v.  Belshe,  4  Bibb.,  349.  Sheppard  v.  Mclntire, 
5  Dana,  576.  Barrow  v.  Page,  5  Haywood,  97.  Baldwin  v.  J{orton,  2  Conn. 
Rep.,  161.  Pegram  v,  iiTmg-,  2  Hawks,  605.  Go«  e;  a/,  v.  Can*,  6  Gi//  <^ 
Jo/m^.,  309.  A-ewif  v.  O'Hara,  7  Gz//  ct  JoAns.,  212.  Singleton's  Will,  8 
Dana,  349.     £t/sA  v.  Craig,  4  Bibb.,  168. 

After  a  trial  at  law,  a  court  of  equity  will  not  grant  a  new  trial  merely 
because  injustice  has  been  done  ;  but  the  party  applying  must  show  that 
he  has  done  everything  that  could  reasonably  be  expected  from  him,  to 
obtain  relief  at  law. — Faulkner  v.  Harwood,  4  Randolph,  125.  Roots  v. 
Brown,  1  Bibb.,  354.  Gales  v.  Shipp,  2  Bibb.,  241.  Sheppard  v.  Mclntire, 
5  Dana,  576.     5msA  v.  Craig,  4  5?i6.,  168. 

Where  an  appeal  bond  is  defective,  occasioned  by  the  act  of  the  clerk 
taking  it,  and  the  supreme  court,  for  that  reason,  quash  the  appeal,  upon 
showing  probable  ground  that  the  applicant  had  merits  at  law,  equity  will 
interfere  and  grant  a  new  trial. — Oliver  v.  Pray,  4  Hammond,  190. 

After  a  verdict  and  judgment  at  law,  equity  will  not  grant  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  unless  the  applicant  has  used 
proper  diligence  to  procure  such  evidence  before  the  trial  at  law,  or  the 
case  is  involved  in  great  doubt  and  obscurity. — Arthur  v.  Chavis,  1  Johns. 
Ch.  Rep.,  142. 

Surprise  is  sometimes  a  ground  upon  which  equity  will  grant  a  new 
trial,  but  never  in  a  case  where  relief  might  have  been  had  at  law. — Har- 
rison V.  Harrison,  1  Litt.,  140.      Veech  v.  Pennebaker,  2  Bibb.,  326. 

Equity  vi'ill  not  grant  a  new  trial  at  law,  on  the  ground  of  newly  dis- 
covered testimony,  unless  it  be  such  as  would  have  produced  a  different 
result  on  the  former  trial ;  nor  when  it  goes  only  to  impeach  the  testi- 
mony of  the  other  party's  witnesses. — Banet  v.  Belshe,  4  Bibb.,  349. 
Yancy  v.  Downer,  5  Litt.  Rep.,  9.  Smith  v.  Lowrey,  1  Johns.  Ch.  Rep., 
479.  Barrow  v.  Jones,  1  J.  J.  Marsh.,  470.  Mullock  v.  Mullock,  1  Ed- 
wards' Rep.,  14. 

Where  an  issue  is  directed  out  of  chancery,  to  be  tried  at  law,  such 
issue  is  to  inform  the  conscience  of  the  chancellor,  and  an  application  for 
a  new  trial  must  be  made  to  him. — Jlpthorp  v.  Comstock,  2  Paige,  482. 


276  NEW  TRIAL. 

16.  What  is  the  rule  for  granting  a  new  trial,  in  a  qui  tarn  action  1 

That  it  will  not  be  granted,  except  on  the  application  of  the  defend- 
ant.— ^teel  qui  tain  v.  Roach,  1  Bny\  Rep.,  63. 

A  new  trial  will  not  be  granted  on  motion  of  a  defendant  convicted 
in  a  criminal  case,  on  the  ground  that  a  co-defendant,  tried  at  the  same 
time  and  acquitted,  was  a  material  witness  for  the  defendant. — The  People 
V.  Vermihjea,  7  Cowen,  369. 

A  new  trial  was  refused  in  a  criminal  case,  where  the  complaint  was, 
that  the  judge,  although  requested,  declined  to  charge  the  jury,  there 
being  no  dispute  as  to  the  law  of  the  case ;  the  trial  closing  so  late  on 
Saturday  night,  that  had  the  jury  been  charged,  they  must  either  have 
been  dismissed  or  kept  over  the  Sabbath  ;  and  the  verdict  being  fully  sup- 
ported by  the  evidence. — People  v.  Gray,  6  Wendell,  289. 

17.  What  is  the  rule  for  granting  new  trial  on  the  motion  of  the  prose- 
cution, in  criminal  cases  ? 

The  general  rule  is,  that,  for  offences  greater  than  a  misdemeanor,  a 
new  trial  cannot  be  granted,  whether  the  accused  be  convicted  or  acquit- 
ted.— The  People  v.  Comstock,  8  Wendell,  549. 

After  an  acquittal  of  a  defendant,  in  a  state  prosecution,  a  new  trial 
cannot  be  granted. — Stale  v.  Taylor,  1  Hawks'  Rep.,  462.  State  v.  Martin^ 
3  Hawks^  Rep.,  381.     Commonwealth  v.  Green,  17  Mass.  Rep.,  515. 

In  England,  a  new  trial  will  only  be  granted  in  cases  of  misdemeanor. 
— Rex  V.  Mawley,  6  Durn.  Sf  East,  619.  Rex  v.  Waddington,  1  East, 
143. 

But  in  no  case  will  a  new  trial  be  granted,  where  the  defendant  has 
been  acquitted. — Rex  v.  Pread,  4  Burr,  2267.  Rex  v.  Teal,  1 1  East,  307. 
Rex  V.  Mann,  4  Mavle  S,-  Selw.,  337.  State  v.  Wright,  2  Tread.  Const. 
Rep.,  517.  State  v.  De  Hart,  2  Halst.  Rep.,  172.  State  v.  Reily,  2  J^ott  Sr 
McCord,  13. 

This  rule  applies  to  all  cases  upon  penal  statutes,  and  #pon  indict- 
ments and  informations  for  misdemeanors,  as  well  as  for  felonies. — Stale 
V.  Wright,  2  Tread.  Const.  Rep.,  517.  State  v.  Bowen,  4  McCord's 
Rep.,  254. 

No  case  can  be  found  where  a  new  trial  has  been  granted  after  an 
acquittal,  unless  where  it  has  been  effected  by  the  fraud  or  artifice  of  the 
accused. — State  v.  Edwards,  2  JSTott  Sf  McCord,  4#1. 

A  conviction  of  larceny  on  the  oath  of  one  witness  onlj'',  and  the 
testimony  shaken  by  circumstances,  set  aside  and  a  new  trial  granted. — 
State  v.  Wood,  1  Mills'  Const.  Rep.,  29. 

Where  a  person  was  indicted  for  horse-stealing,  and  the  jury  found  a 
verdict,  "guilty  of  petty  larceny,"  the  court  held,  that  judgment  could  not 
be  pronounced  on  the  prisoner,  and  ordered  him  back  for  trial. — State  v. 
Spurgin,  1  McCord'' s  Rep.,  252.     State  v.  Larumbo,  Harp.  Rep.,  183. 

18.  What  is  the  difference  between  a  new  trial  and  a  venire  de  novo  ? 
A  venire  facias  de  novo,  and  a  new  trial,  are  very  different  things, 
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though  alike  in  some  jioints ;  they  agree  in  this,  that  a  new  trial  takes 
place  in  both,  and  that  the  court  may  or  may  not  grant  either  ;  they  differ 
in  this,  that  the  venire  facias  is  the  ancient  proceeding  of  the  common  law, 
the  new  trial  a  modern  invention  to  mitigate  the  severity  of  proceeding 
by  attaint.  New  trials  are  generally  granted  where  a  general  verdict  is 
found  ;  a  venire  de  novo,  upon  a  special  verdict.  The  most  material  dif- 
ference between  them  is  this,  that  a  venire  must  be  granted  upon  matter 
appearing  upon  the  record  j  but  a  new  trial  may  be  granted  upon  things 
out  of  it,  as  if  the  verdict  be  contrary  to  the  evidence,  or  the  judge  has 
given  wrong  instruction.  But  a  venire  can  only  be  granted  in  one  of  two 
cases :  1.  If  it  appear  upon  the  face  of  the  verdict,  that  it  is  so  imperfect 
that  no  judgment  can  be  given  upon  it ;  2.  Where  it  appears  that  the  jury 
ought  to  have  found  the  facts  differently. — Witham  v.  Lewis,  1  Will.  Rep. ^ 
5i.  Brown  v.  Ralston,  4  Rand.,  504.  State  v.  Miller,  1  Dev.  Sf  Bat.,  500. 
State  v.  Benton,  2  Dev.  iSf  Bat.,  196. 


NUISANCE. 

1.  What  is  understood  in  law  to  be  a  nuisance  % 

Anything  that  worketh  hurt,  inconvenience  or  damage. — 3  Black 
Com.,  216. 

2.  Into  what  kinds  are  nuisances  distinguished  % 

Into  public  or  common,  and  private  nuisances. 

A  public  or  common  nuisance  is  such  an  inconvenience  or  trouble- 
some offence,  as  annoys  the  whole  community  in  general,  and  not  merely 
some  particular  person. — 1  Hawk,  P.  C,  197.  4  Blac.  Com.,  166.  3 
Chitty^s  Crim.  Law,  607. 

A  private  nuisance  is  anything  done  to  the  hurt  or  annoyance  of  the 
lands,  ter\fiments  or  hereditaments,  of  another. — 3  Blue.  Com.,  215. 
French  Ldw,  188.     9  Co.,  58. 

If  a  man  builds  a  house  so  close  to  mine,  that  his  roof  overhangs  my 
roof,  and  throws  his  water  off  his  roof  on  to  mine,  this  is  a  nuisance. 
Likewise  to  erect  a  house  or  other  building  so  near  mine  as  to  obstruct 
my  ancient  lights,  is  a  nuisance.  Also  if  a  person  keeps  his  hogs  or 
other  noisome  animals,  so  near  the  house  of  another,  that  the  stench  of 
them  incommodes  and  makes  the  air  unwholesome,  this  is  an  injurious 
nuisance,  as  it  tends  to  deprive  him  of  the  use  and  benefit  of  his  house. 

A  like  injury  is^  if  one's  neighbor  sets  up  an  offensive  trade,  as  a 
tanner's,  a  tallow-chandler's,  or  the  like  ;  for  though  these  are  lawful 
trades,  yet  they  should  be  exercised  in  remote  places. — 3  Blac.  Com.,  115. 
Cross  V.  Lewis,  2  Barn.  6c  Cresw.,  186.  4  Daw.  Sr  Ry.,  234.  Cotterell 
v.  Griffiths,  4  Esp.  Rep.,  69.  Chandler  v.  Thompson,  3  Campb.  Rep.,  80. 
Winter  v.  Brockwell,  8  East's  Rep.,  308.  Back  v.  Stacy,  2  Car.  Sr  Fay7ie, 
485.  Compton  v.  Richards,  1  Price  Rep.,  27.  Rivieri  v.  Bower,  1  Ry. 
Sr  Moody,  24^.  Lawrence  v.  Obee,S  Campb.,  bU.  I  Burr.,  337.  2  Strange, 
1167.      Georgetown  v.   Taylor,  2  Bay's  Rep.,  282.      State  v.  Purse,  4 
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McCord's  Rep.,  472.  Miller  v.  Truchart,  4  Leigh.  Rep.,  5G9.  Trustees 
V.  Cowcn,  !•  Paige,  510.  Lasala  v.  llolbronk,^  Paige,  169.  //oj//  v.  Mayor, 
3  Paige,  213.  Berris  v.  Upham,  13  P/cA;.  i?ep.,  169.  People  v.  J'art  Re/isse- 
laer  el  ul.,  15  Weiultll,  113.  Comm.  v.  Newbury  Port  Bridge,  9  Pn/c,  142. 
ifoj/  V.  Sterrett,  2  rr««s'  /?e/;.,  331. 

As  to  incorporeal  hereditaments,  the  law  carries  with  the  same 
equity.  If  I  have  a  way  annexed  to  my  estate,  over  another's  land,  and 
he  obstructs  me  in  the  use  of  it,  either  by  totally  stopping  it,  or  putting 
logs  across  it,  or  ploughing  over  it,  it  is  a  nuisance. 

Also,  if  I  am  entitled  to  hold  a  fair  or  market,  and  another  person 
sets  up  a  fair  or  market  so  near  mine  that  he  does  me  a  prejudice,  it  is  a 
nuisance  to  the  freehold  which  I  have  in  my  fair  or  market. 

If  a  ferry  is  erected  on  a  river  so  near  another  ancient  ferry,  as  to 
draw  away  its  custom,  it  is  a  nuisance  to  the  owner  of  the  old  one. — 3 
Black.  Comm.,  219.  Saunders  v.  jYewman,  1  Barn.  Sr  ^^Id.,  258.  Wright 
V.  Williams,  1  Meeson  Sf  Welshy,  77.  Bright  v.  Walker,  1  Crom.  Mte. 
4"  Ros.,  211.  Grijjilhs  v.  Matthews,  5  Durn.  Sf  East,  296.  Morgan  v. 
Curtiss,  3  Mun.  cV  Ry.,  389.  Byerly  v.  Windus,  5  Barn.  S;  Cres.,  1. 
Mainwaring  v.  Giles,  5  Barn.  Si"  Aid.,  356.  Price  v.  Littlewood,  3  Camp., 
288.  Harris  v.  Drewe,  2  Barn.  <§•  Jldolph.,  164.  Aruson  v.  Wiley,  10 
Pick.  Rep.,  310.  Commonwealth  v.  Aburgee,  1  Wharton,  469.  Mills  v. 
Halls,  9  Wendell,  316.  Canham  v.  PisA:,  2  Tyr.  Pe;?.,  155.  Thomas  v. 
Thomas,  5  T?/?-.  Pep.,  804.  2  Cro?«.  Jl/ee.  <S-  Pos.,  34.  Baptist  Church 
V.  Witherell,  3  Pafge,  296.  PzsAer  v.  G/o^'eJ•,  4  JV.  Hamp.  Rep.,  180. 
Hathorn  v.  Stinson,  1  Fairf.  Rep.,  224.  Simpson  v.  Seavey,  8  Greenl- 
Rep.,  138.  Sior?/  v.  Hammond,  4  OAzo  Pe/;.,  376.  Commonwealth  v. 
Stevens,  10  Pjc/c.  Pc/?.,  247.  Howell  v.  McCoy,  3  Pazf/e,  256.  //o^g-  v. 
Zanesville  Co.,  5  OAzo  Pe/?.,  421.  Meeker  v.  Van  Rensselaer,  15  Wendell, 
397.  Barter  v.  Commonwealth,  3  Pe»?^.  Pep.,  257.  Rogers  v.  Rogers,  14 
Pic/fc.  Pe/).,  131.  Fare  Wormer  v.  T/ie  J^/a^/or  of  Albany,  18  Wendell,  169. 
Cary  V.  Brooks,  1  Hill's  Rep.,  365. 

It  would  be  an  endless  task  to  enumerate  the  instances  of  nuisance, 
for  which  an  action  may  be  maintained. 

The  principle  upon  which  the  law  proceeds,  is,  52C  w^cre  <mo,  i<^  no;i 
/ffi(Zff5  alienum. — 9  Rep.,  59. 

An  action  cannot  be  maintained  for  a  thing  done  merely  to  the  incon- 
venience of  another.  The  building  a  wall  which  merely  interrupts  the 
prospect  of  another,  without  obstructing  the  light,  is  not  actionable.  So 
the  opening  of  a  window,  whereby  the  privacy  of  a  neighbor  is  disturbed, 
is  not  actionable. — Martin  v.  J^Futkin,  2  P.  Will.,  268.  Com.  Dig.  Action 
on  the  case,  nuisaiice,  C. 

The  erection  of  a  mill  above  another  mill,  whereby  the  owner  of  the 
lower  mill  is  obliged  to  extend  his  dam,  and  is  subjected  to  inconvenience 
in  floating  timber  to  his  mill,  but  which  does  not  afTect  his  supply  of  water, 
is  not  actionable. — Palmer  v.  Mulligan,  2  Caines^  Rep.,  307.  Sackrider  v. 
Beers,  10  Joh?is.  Rep.,  321.     Sliles  v.  Hooker,  7  Pick.  Rep.,  266. 

The  erection  of  anything  in  the  upper  part  of  a  stream  of  water, 
which  poisons,  corrupts,  or  renders  it  ofl^ensive  or  unwholesome,  is  action- 
able, as  a  tan-yard. — Howell  v.  McCoy,  3  Rawle^s  Rep.,  256. 
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A  dam  erected  across  a  navigable  stream,  under  a  statute  imposing 
certain  conditions,  is  a  nuisance,  if  they  are  not  complied  with. — Hoggv. 
Zanesville  Co.,  5  Ohio  Rep.,  421. 

The  erection  of  a  building  on  a  public  square,  in  a  town  or  city,  is  a 
nuisance  which  may  be  abated  by  the  party  aggrieved,  if  done  peaceably 
and  without  riot. — Rnny  v.  Shoneberger,  2  WaUs,  23. 

So  also  of  a  floating  store  boat,  moored  in  a  harbor,  and  the  corpora- 
tion is  the  aggrieved  party. — Hart  v.  Mayor,  9  Wendell,  571.  3  Paige^ 
213.     Gates  v.  Blincoe,  2  Dana,  158. 

Chancery  will  restrain  the  erection  of  a  nuisance  on  a  public  square. 
— Trustees  v.  Cowen,  4  Paige,  510. 

It  is  not  only  the  right,  but  the  duty,  of  every  corporation  to  remove 
every  nuisance  that  may  endanger  the  health  of  the  citizens,  and  their 
decision  is  conclusive,  unless  they  transcend  their  charter,  or  violate  the 
constitution. — Baker  v.  Boston,  12  Pick.  Rep.,  184. 

3.  What  is  the  proper  remedy  for  obstructing  a  highway  1 

By  an  indictment. — Commiss.  of  Georgetown  v.  Taylor,  2  Bay'^s  Rep.^ 
282.     Gary  v.  Brooks,  1  HilPs  Rep.,  365. 

A  building  erected  within  the  limits  of  a  public  highway,  cannot  be 
abated  by  individuals  as  a  nuisance,  unless  it  actually  obstruct  the  passage. 
— Hopkins  V.  Crombie,  4  JV.  Hamp.  Rep.,  520. 

Public  nuisances  may  be  abated  by  the  mere  act  of  an  individual.-— 
Wetmore  v.  Tracy,  14  Wendell,  250. 

It  is  a  nuisance  to  overflow  a  public  highway,  in  actual  use,  by  the 
erection  of  a  dam,  although  erected  under  the  statute  regulating  mills. — 
Commonwealth  v.  Stevens,  10  I'ick.,  247. 

An  action  lies  for  the  erection  of  a  mill-dam  which  affects  the  health 
of  the  plaintiff  and  his  family,  by  overflowing  the  adjacent  lands  and  ren- 
dering the  air  impure  and  unhealthy. — Story  v.  Hammond,  4  Ohio  Rep., 
376.  Nor  is  it  any  defence  that  it  is  a  public  nuisance. — Simpson  v. 
Seavy,  8  Greenl.  Rep.,  138. 

A  dwelling-house  cut  up  into  small  apartments,  inhabited  by  a  crowd 
of  poor  people  in  a  filthy  condition,  and  calculated  to  breed  disease,  is  a 
public  nuisance,  and  may  be  abated  by  individuals  residing  in  the  neigh- 
borhood, by  tearing  it  down,  especially  during  the  prevalence  of  a  disease 
like  the  Asiatic  cholera. — Meeker  v.  Va7i  Rensselaer,  15  Wendell,  397. 

Every  individual  who  suffers  actual  damage,  whether  direct  or  con- 
sequential, from  a  common  nuisance,  may  maintain  an  action  for  his  own 
particular  injury,  although  there  may  be  many  others  equally  damnified. 
— Lansi?ig  v.  Smith,  4  Wendell,  9. 

An  individual  has  not  a  right,  upon  his  own  mere  motion,  to  abate  as 
a  nuisance  a  few  loads  of  ashes  laid  in  the  highway,  near  his  dwelling. — 
Rogers  v.  Rogers,  14  Wendell,  131. 

4.  What  is  the  rule  as  to  liability  of  corporations  for  committing 
nuisances  1 

An  indictment  lies  against  a  corporation,  for  neglecting  to  do  what 
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the  common  good  requires  ;  as  where  the  corporation  of  a  city  have  power 
to  direct  the  excavating,  deepening  or  cleansing  of  a  basin  connected  with 
a  river,  and  neglect  to  take  the  necessary  measures  in  that  respect  after 
such  basin  becomes  foul  by  the  aggregation  of  mud  and  other  substances, 
so  that  the  water  is  corrupted  and  the  air  infected  by  noisome  and  un- 
wholesome stenches,  and  thus  a  nuisance  created. — The  People  v.  The 
Corporation  of  ^ilha7iy,  11  Wendell,  537. 

Where  there  is  a  direct  special  damage,  an  action  on  the  case  lies 
for  not  repairing,  as  well  as  for  a  nuisance  in  a  highway,  if  any  individual 
is  liable  to  repair  ;  but  otherwise  where  the  county  or  parish  is  to  repair 
the  highway. — Rose  v.  Miles,  4  jMaule  Sf  Sehv.,  101.  Russell  v.  Men  of 
Devon,  2  Durn.  Sf  East.,  671. 

Where  one  erected  a  dam  across  a  navigable  river,  so  that  the  plain- 
tiff's raft  of  timber  was  stopped  from  going  down,  it  was  holden  that  an 
action  would  lie  ;  the  river  being  a  highway,  and  the  stopping  the  raft  a 
special  damage. — Hughs  v.  Heiser,  1  Binn.  Rep.,  463.  Burr  v.  Stevens,  1 
Bibb.,  393.  Harrison  v.  Sterret,  4  Har.  Sr  McHen.,  540.  Pierce  v.  Dart, 
7  Cowen,  609. 

In  an  indictment  for  erecting  and  keeping  a  house  which  is  a  nuisance 
to  the  neighborhood,  two  things  only  are  necessary  to  be  stated :  1  That 
from  the  nature  of  the  establishment  it  may  be  an  annoyance  ;  2.  That 
from  its  situation  it  has  actually  become  so. — State  v.  Purse,  4  McCorcTs 
Rep.,  472. 

If  the  nuisance  be  to  the  damage  of  the  reversionary,  as  well  as  the 
possessory  interest,  an  action  may  be  brought  as  well  by  the  reversioner 
as  by  the  tenant  in  possession,  and  each  will  be  entitled  to  recover  dama- 
ges commensurate  with  the  injury  which  their  respective  interests  have 
sustained. — Young  v.  Spencer,  10  Barn.  Sr  Cresw.,  152.  Alston  v.  Scales, 
9  Bingham,  3.  Shadwell  v.  Huchinson,  2  Barn.  4'  -^idolph.,  97.  Baxter  v. 
Taylor,  4  Barn.  4*  Adolph.,  72.  1  JV'eu.  Sf  Man.,  13.  Shaw  v.  Cunnusky, 
7  Pick.  Rep.,  76. 

Tenants  in  common  may  join  in  an  action  to  recover  damages  for  a 
nuisance  which  concerns  the  tenements  which  they  hold  in  common. — 
5  Rep.,  100. 

If  one  of  two  tenants  in  common  of  a  mill,  use  it  to  the  nuisance  of 
the  plaintiff,  the  other  is  not  liable,  if  not  actually  participating  in  the 
wrong. — Simpson  v.  Seavy,  8  Greenl.  Rep.,  138.  Baynton  v.  Rees,  9  Pick. 
Rep.,  528. 

The  action  may  be  maintained  against  the  person  who  erects  the 
nuisance,  or  his  alienee,  whe  permits  the  nuisance  to  be  continued. — 5 
Rep.,  100.  Rosnell  v.  Prior,  Sulk.,  460.  Leslie  v.  Pounds,  4  Taunt.  Rep., 
649.     Alston  V.  Scales,  9  Bingham,  3. 

5.  What  is  the  rule  as  to  the  evidence  necessary  to  support  the  action  1 

The  plaintiff  must  be  prepared  to  prove  his  possession  of  the  land, 
house,  &c.,  affected  by  the  nuisance,  and  the  continuance  or  erection  of 
the  nuisance  by  the  defendant,  as  the  circumstances  of  the  case  may  re- 
quire ;  and  also  the  injury  thereby  sustained.     The  action  being  loca.  m 
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its  nature,  the  nuisance  must  be  proved  to  have  been  committed  in  the 
county  where  the  venue  is  laid. — Warren  v.  Webb,  1  Taunt.  Rep.,  379. 
Jeffries  v.  Duncumbe,  11  East,  226.  Salmon  v.  Bensley,  1  Ry.  4"  Moody, 
189. 

Notice  to  remove  a  nuisance,  left  at  the  premises,  is  evidence  against 
a  subsequent  occupier. — Liggens  v.  Inge,  7  Bingham,  682.  Blanchard  v. 
Bridges,  4  Adolph  Sf  Ellis,  195.  Long  v.  Long,  5  Watts^  Rep.,  102. 
Olijuhant  v.  Smith,  3  Penn.  Rep.,  180.  Thompson  v.  Crocker,  9  Pic/c.  i2e/?., 
59.  McKellip  v.  Mcllhenney,  4  ^FaW*'  i?e/).,  317.  Beidleman  v.  Foulk,  5 
W' a«s'  i?ep.,  308.  Hepburn  v.  McDowell,  17  Lee  <^  /2aw;/e,  383.  Hathorn 
V.  Stinson,  3  Fairf.  Rep.,  183.  Stevens  v.  Morse,  5.  Greenl.  Rep.,  26. 
SIterre  v.  Hodgeson,  3  Rawle's  Rep.,  211.  Cousin  v.  Morton,  10  j5ar?i.  4* 
Cresw.,  731.     Hewlins  v.  Shippam,  5  5arn.  4*  Cresw.,  221. 

NONSUIT. 

1.  What  is  a  nonsuit  1 

It  is  the  name  of  a  judgment  given  against  the  plaintiff,  when  he  is 
unable  to  prove  his  case,  or  when  he  refuses  or  neglects  to  proceed  to 
trial  of  a  cause  after  it  has  been  put  at  issue.  It  is  either  voluntary  or 
involuntary.  A  voluntary  nonsuit  is  an  abandonment  of  his  cause  by  the 
plaintiff,  and  an  agreement  that  the  judgment  for  costs  be  entered  against 
him.  An  involuntary  nonsuit  takes  place  when  the  plaintiff,  on  being 
called,  when  his  case  is  before  the  court  for  trial,  neglects  to  appear,  or 
when  he  has  given  no  evidence  upon  which  a  jury  could  find  a  verdict. — 
Grah.  Prac,  269.  3  Chii.  Prac,  910.  1  Sell.  Prac,  463.  1  Arch. 
Prac,  787. 

2.  What  is  the  rule  for  granting  a  nonsuit  for  failure  of  evidence  1 

The  correct  rule  is,  that  where  there  is  a  total  failure  of  evidence,  or 
only  trivial  or  slight  presumptions  to  support  an  action,  the  judge  ought  to 
direct  a  nonsuit ;  but  where  there  is  testimony,  though  of  a  doubtful  nature, 
or  depending  on  a  long  train  of  circumstances  or  facts,  contradictory  in 
themselves,  or  which  admit  of  different  interpretations  ;  in  such  case  the 
court  should  submit  such  matter  to  the  jury  to  determine  between  the  par- 
ties, and  not  cut  the  plaintiff  off  from  a  chance  of  justice. — Brown  v.  Frost, 
2  Bay'' s  Rep.,  126.  Hopkins  \.  DeGraffenreid,  2  Bay''s  Rep.,  i^^l.  Rogers 
V.  Madden,  2  Bailey'' s  Rep.,  321.  Lipford  v.  McCollum,  1  Hill's  Rep., 
82.     Hatchell  v.  Odam,  2  Dev.  Sf  Beatt.,  302. 

The  practice  of  ordering  a  nonsuit  ininvitum  for  defect  of  evidence, 
is  to  be  pursued  with  great  caution  ;  if  the  plaintiff  has  any  prima  facie 
testimony,  he  has  aright  to  the  verdict  of  a  jury  upon  it. — Rogers  v.  Mad- 
de/i,  2  Bailey's  Rep.,  321.  Leipford  v.  McCollom,  1  Hill's  Rep.,  82.  Spald- 
ing V.  Congdon,  18  Wendell,  543.     Fort  v.  Collins,  21  Wendell,  109. 

A  variance  between  the  declaration  and  proof,  as  to  the  terms  of  sale, 
is  not  a  ground  for  nonsuit,  if  the  declaration  be  amendable. — Boorman  v. 
Jennings,  12  Wendell,  566. 
36 


282  OBLIGATIONS. 

Where  a  plaintifThas  been  nonsuited  for  defect  of  proof,  the  nonsuit 
will  be  set  aside  on  payment  of  costs,  although  properly  granted  by  the 
circuit  judge. — The  People  v.  Bar ?ies  c^  a/.,  12  Wendell,  492.  Cogswell 
V.  ]\leech,  12  Wendell,  l-i7.  Rightmyer  v.  Raymond,  11  Wendell,  51. 
Forbes  v.  Luystcr,  2  HaWs  Rep.,  403.  McDonough  v.  Hart  ei  at.,  3  Lou 
Rep..,  458.     Lindsey  v.  Jamison,  4  M' Cord's  Rq>.,  93. 

3.  What  is  the  rule  where  the  declaration  does  not  contain  a  sufficient 
cause  of  action  ? 

The  proper  way  of  taking  advantage  of  it  is  to  demur,  or  move  in  ar- 
rest of  judgment;  but  where  a  nonsuit  had  been  ordered  in  such  a  case,  the 
court  refused  to  set  it  aside,  on  the  ground  of  convenience,  as  it  was  clear 
the  plaintifl' could  not  support  a  judgment. — Boyd  v.  Brent,  1  Tread.  Const. 
Rep.,  101.     Martin  v.  Mitchell  et  al.,  Harp.  Rep.,  455. 


OBLIGATIONS. 

1.  What  is  an  obligation  1 

The  term  obligation  has  two  significations.  In  its  more  extensive 
signification  it  is  synonymous  with  duty,  and  comprises  imperfect  as  well 
as  perfect  obligations. — Pothier  des  Obligations,  1.  Civil  Code  Lou.,  art. 
1749. 

2.  Into  what  general  classes  are  obligations  divided  1 

Into  imperfect  obligations,  natural  obligations,  and  perfect  or  civil 
obligations. — Civil  Code  Lou.,  art.  1750. 

Those  obligations  are  called  imperfect,  for  which  we  are  accountable 
to  God  only  ;  and  of  which  no  person  has  a  right  to  require  the  perform- 
ance. Such  are  the  duties  of  charity  and  gratitude.  The  giving  of  alms, 
for  instance,  from  our  superfluities,  is  a  real  obligation,  and  the  neglect  of 
it  is  a  high  oflTence  ;  but  it  is  an  imperfect  obligation,  as  we  are  accountable 
for  it  to  God  only :  when  the  obligation  is  discharged,  the  person  who  is 
the  object  of  it  receives  the  alms,  not  as  a  debt,  but  as  a  benefit.  It  is  the 
same  with  the  duty  of  gratitude  j  he  who  has  received  a  signal  benefit,  is 
obliged  to  render  his  benefactor  all  the  services  in  his  power  when  oc- 
casion oflers  for  his  doing  so ;  and  it  is  sinful  and  dishonorable  to  neglect 
it  ;  but  the  benefactor  has  no  right  to  claim  such  services  ;  and  when  they 
are  rendered,  he  receives  them  in  his  turn  as  a  benefit.  If  mj^  bene- 
factor had  a  right  to  demand  that  I  should  render,  upon  the  like  occasion, 
the  same  service  which  he  has  rendered  me,  the  assistance  I  received 
would  be  no  longer  a  benefit  but  a  bargain,  and  the  service  which  I  ren- 
der in  return  would  no  longer  be  entitled  to  the  name  of  gratitude,  the 
essence  of  which  consists  in  its  being  voluntary. — Poih.  des  Obi.,  Jfo.  1. 

A  natural  obligation  is  one  which  cannot  be  enforced  by  action,  but 
which  is  binding  on  the  party  who  makes  it,  in  conscience  and  natural 
justice. 

A  civil  obligation  is  a  legal  tie  which  gives  the  party  with  whom  it  is 
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contracted,  the  right  of  enforcing  its  performance  by  law. — Civil  Code 
Lou.,  art.  1750. 

Obligatio  est  juris  vinculum,  quo  necessitate  astringimur  alicujus  rei 
solvendas  secundum  ?iostr(B  civ itads  jura. — Inst.  Just.,  lib.  3,  tit.  14. 

The  term  obligation,  in  a  more  proper  and  confined  sense,  comprises 
only  perfect  obligations,  which  are  also  called  personal  engagements,  and 
which  give  the  person  with  whom  they  are  contracted,  a  right  to  demand 
their  performance. — Poth.  des  Obi.,  1. 

3.  What  are  essential  requisites  to  an  obligation  % 

1.  There  must  be  a  cause  from  which  the  obligation  proceeds. 

2.  Persons  between  whom  it  is  contracted. 

3.  Something  which  is  the  object  of  it. 

The  causes  of  obligations  are  :  1.  Contracts.  2.  Quasi  contracts, 
or  engagements  in  the  nature  of  contracts.  3.  Injuries.  4.  Qwasi  injuries, 
or  acts  in  the  nature  of  injuries.  5.  Sometimes  the  mere  authority  of 
the  law,  or  the  mere  force  of  natural  equity. — Pothier  des  Obi.,  JVo.  2. 

4.  What  may  be  the  object  or  matter  of  an  obligation  \ 

The  object  of  an  obligation  may  be  either  a  thing,  in  the  proper  and 
confined  signification  of  the  term,  which  the  debtor  obliges  himself  to  give, 
or  an  act  which  the  debtor  obliges  himself  to  do  or  not  to  do.  The  mere 
use  or  possession  of  a  thing  may  also  be  the  object  of  an  obligation.  For 
instance,  when  a  man  hires  anything,  it  is  the  use  of  the  thing  rather  than 
the  thing  itself  which  is  the  object  of  the  obligation. 

When  a  person  engages  to  give  me  anything,  by  way  of  pledge,  the 
object  of  the  obligation  is  the  possession  of  the  thing  rather  than  the  thing 
itself. — Pothier  des  Obligations,  JVo.  129.     Inst.  Jus.,  lib.  3,  tit.  16,  seel. 

All  things  which  are  in  commerce  may  be  the  object  of  an  obligation. 
•—Inst.  Jus.,  lib.  3,  tit.  20,  sec.  2. 

Not  only  a  certain  determinate  subject,  as  a  particular  house,  but  also 
sometimes  indeterminate,  may  be  the  object  of  an  obligation. 

It  is  necessary,  however,  that  it  should  have  in  its  indetermination,  a 
certain  moral  consideration,  oportet  genus  quod  debetur  habeat  certam  fini- 
tionem,  as  a  promise  of  a  horse,  a  cow,  a  hat  in  general ;  but  if  the  inde- 
termination is  such  as  to  reduce  the  thing  to  almost  nothing,  there  will  be 
no  obligation,  for  want  of  something  to  form  the  object  and  matter  of  it, 
because,  morally  speaking,  almost  nothing  is  regarded  as  nothing,  e.  g. 
money,  corn,  wine,  without  the  quantity  being  determined,  or  determina- 
ble, cannot  be  the  object  of  an  obligation,  because  it  may  be  reduced  to 
almost  nothing,  as  a  farthing,  a  grain  of  corn,  a  drop  of  wine. 

It  is  not,  however,  necessary  that  the  quantity  which  forms  the  obli- 
gation should  be  actually  determined  when  the  obligation  is  contracted, 
provided  it  be  determinable. 

Things  which  are  not  yet  in  existence,  but  which  are  expected  to 
exist  hereafter,  may  be  the  object  of  an  obligation.  The  obligation  must, 
however,  depend  upon  the  condition  of  their  future  existence. 

Even  things  which  do  not  ociong  to  the  debtor  but  to  another  person, 
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may  be  the  object  of  an  obligation,  as  he  is  thereby  obliged  to  purchase  or 
otherwise  procure  them,  in  order  to  fulfil  his  engagement ;  and  if  the  real 
owner  will  not  part  witli  thcni,  the  debtor  cannot  insist  that  he  is  dis- 
charged from  his  obligation,  under  the  pretext  that  no  man  can  be  obliged 
to  perform  an  impossibility.  For  this  excuse  is  only  valid  in  case  of  an 
absolute  impossibility;  but  where  the  thing  is  possible  in  itself,  the  obli- 
gation subsists,  notwithstanding  it  is  beyond  the  means  of  the  person  who 
is  obliged  to  accomplish  it ;  and  he  is  liable  for  th-e  damages  resulting 
from  the  non-performance  of  his  agreement. 

An  obligation  cannot  be  contracted  towards  a  person  incapable  of  en- 
joying it,  as  a  servitude  on  my  land  to  a  person  not  the  owner  of  the  ad- 
joining land. 

But  it  is  not  necessary  that  the  obligor  should  be  capable  of  holding 
or  enjoying  the  thing  promised,  provided  the  obligee  is  capable  of  receiv- 
ing ii.— Path,  des  Obi.,  132,  14-5. 

For  an  act  to  be  the  object  of  an  obligation,  it  is  necessary  that  it 
should  be  possible,  for  impossibilium  nulla  obligatio  est. 

An  act  contrary  to  law  or  good  manners,  is  regarded  as  an  impossi- 
bility, and  cannot  be  the  object  of  an  obligation. 

For  an  act  to  be  the  object  of  an  obligation,  it  must  be  something  de- 
terminate, therefore  the  2d  law.  If.,  sec.  5,  de  eo  quod  certo  loco,  decides, 
that  if  a  person  promises  another  to  build  a  house,  without  saying  where, 
he  does  not  contract  any  obligation. 

The  party  in  whose  favor  the  obligation  is  contracted,  ought  to  have 
an  appreciable  interest  in  the  act  being  done.  An  obligation  being  a  legal 
tie,  there  can  be  no  obligation  if  the  person  promising  may  violate  his 
promise  with  impunity  ;  and  it  is  evident  that  he  may  do  so  when  the 
other  party  has  no  appreciable  interest  in  the  performance  o  rnon-perform- 
ance  of  it,  for  there  cannot  arise  any  damages. 

But  though  an  act,  in  which  the  person  to  whom  the  promise  is  made 
has  no  interest,  cannot  be  the  object  of  an  obligation,  it  may  be  the  condi- 
tion of  one. 

Upon  this  principle  it  was  ruled  that  a  promise  from  a  nephew  to  his 
uncle  to  desist  from  play,  under  the  penalty  of  three  hundred  livres,  was 
valid,  and  induced  an  obligation  to  pay  the  money,  in  case  he  failed  in  his 
promise. — Path,  des  ObL,  No.  136,  139. 

5.  What  are  the  rules  deduced  in  the  civil  law  for  the  interpretation  of 
obligations  1 

1.  The  agreement  in  the  contract  is  the  law  of  it. — Dig-,  lib.  16,  Ht. 
3,  /.  1,  sec.  6. 

2.  The  beginning  and  consideration  of  every  contract  is  to  be  con- 
sidered.— Dig;  lib.  17,  tii.  1,  /.  8.  Hoc  observabilur  quod  initio  convenil, 
— Dig.,  lib.  50,  tit.  17,  /.  23.  Cujusque  rei  polissima  pars  principium  est. 
—Dig.,  lib.  \,tit.  2,/.  1. 

3.  If  the  sense  of  the  contract  is  obscure,  that  sense  must  be  followed 
which  is  most  likely  and  probable,  or  most  according  to  common  practice. 
—Dig.,  lib.  o(),tit.  n,l.  114.. 
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4.  In  douDtful  cases  the  mildest  interpretation  is  safest. — Semper  in 
duhiis  benigniora  prceferenda. — Dig;  lib.  50,  tit.  17,  /.  56.  Dig.,  lib.  50,  tit. 
17,  /.  192.  Semper  in  obscuris  quod  minimum  est  sequimur. — Dig.,  lib.  53, 
tit.  17,  /.  9.  Eligendum  est  quod  minimu?n  habet  iniquitatis. — Dig.,  lib. 
50,  tit.  17,  /.  200. 

5.  All  parts  of  the  contract  ought  to  be  explained,  one  by  the  other, 
and  regard  ought  to  be  had  to  the  preamble  of  it, — Digest,  lib.  45,  tit.  1, 
/.  134. 

6.  If  the  intention  of  the  parties  evidently  appear,  the  intention  ought 
to  be  followed  rather  than  the  words  or  literal  sense  ;  and  sometimes  re- 
gard ought  to  be  had  to  the  custom  of  the  country. — Dig.,  lib.  50,  tit.  17, 
/.  96.     Dig.,  lib.  50,  tit.  16, 1.  219.     Dig.,  lib.  50,  tit.  11,1.  32. 

7.  If  the  terms  of  the  contract  are  equivocal,  that  meaning  ought  to 
be  followed  which  relates  to  the  subject  of  the  agreement. — Dig.,  lib.  50, 
tit.  17,  /.  67.     Dig.,  lib.  41,  tit.  1,  /.  80. 

Interpretation  ought  to  be  in  favor  of  him  who  is  obliged  by  the  cove- 
nant. For  it  may  be  presumed  that  he,  who  is  obliged,  designed  to  per- 
form the  least.  And  it  was  the  other's  fault  that  he  did  not  express  him- 
sself  in  better  terms. — Digest,  lib.  45,  tit.  1,  I.  30.     Digest,  lib.  2,  I.  39. 

8.  If  an  agreement  is  in  the  disjunctive,  he  that  is  bound  hath  his 
election. — Dig.,  lib.  50,  tit.  17,  /.  110. 

9.  Sometimes  conjunctive  words  are  to  be  taken  in  the  disjunctive, 
where  the  sense  leads  to  it. — Dig.,  lib.  50,  tit.  16,  /.  21. 

10.  Those  expressions  which  cannot  be  understood  in  any  sense 
ought  to  be  rejected,  as  if  they  had  never  been  written. — Dig.,  lib.  50,tit^ 
17,  /.  73. 

11.  Superfluous  words  do  not  make  a  ^vriting  void. — Dig.,  lib.  50,  tit. 
17,  /.  94.     Dig.,  lib.  50,  tit.  17,  /.SI. 

12.  Express  words  sometimes  are  prejudicial,  which  if  omitted  had 
done  no  harm. — Dig.,  lib.  50,  tit.  Ill,  I.  195. 

13.  If  the  error  of  the  notary  in  writing,  is  apparent,  the  contract 
ought  to  be  supported. — Dig.,  lib.  50,  tit.  17,  I.  J>2. 

14.  In  all  contracts,  where  no  day  of  performance  is  added,  the  per- 
formance ought  to  be  presently. — Dig.,  lib.  50,  tit.  17,  /.  14. 

15.  He  that  is  to  pay  or  deliver,  is  in  no  delay,  until  after  the  last 
moment  of  the  day  appointed. — Inst.  Just.,  lib.  3,  tit.  16,  sec.  2. 

16.  A  time  is  fixed  for  the  sake  of  him  that  is  to  be  obliged. — Dig., 
lib.  50,  tit.  17,  l.  17. 

17.  No  one  ought  to  be  liable  for  inevitable  accidents,  unless  he  cove- 
nanted to  stand  to  them. — Dig.,  lib.  50,  tit.  17,  /.  23. 

18.  Everything  may  be  dissolved  by  an  act  contrary  to  that  which 
first  made  it.— D^.,  lib.  50,  tit.  17,  /.  35.  Dig.,  lib.  50,  tit.  17,  /.  100. 
Dig.,  lib.  60,  tit.  17,  /.  153. 

19.  No  one  can  do  an  act  to  himself ;  as  one  cannot  mortgage  to  him- 
self, or  sell,  or  buy,  &c.,  what  is  his  own. — Dig.,  lib.  50,  tit.  17,  /.  45. 

20.  The  agreements  of  private  persons  are  not  valid  if  they  are  de- 
rogatory to  the  public  interest. — Dig.,  lib.  50,  tit.  17,  /.  45.  Code,  lib.  12^ 
at.  63,  I.  3. 
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21.  Those  that  do  mistake  do  not  consent. — Dig.y  lib.  50,  tit.  17,  /. 
116.     Dig.,  lib.  U,  tit.  7,  I.  55. 

22.  What  is  prejudicial  to  the  parties  contracting  is  prejudicial  to 
their  heirs  or  successors. — Di<r.,  lib.  50,  tit.  17,  /.  MS  et  175. 

23.  No  man  is  cheated  who  knows  it  and  consents  to  it. — Dig.,  lib. 
50,  tit.  17,  /.  14.5. 

24".  An  obligation  to  perform  what  is  impossible,  is  void. — Dig.,  lib. 
50,  tit.  17,  /.  185,  135,  182  et  188. 

25.  He  who  is  to  bear  the  loss  of  anything,  ought  to  receive  the 
profits  of  it.— Dig.,  lib.  50,  lit.  17,  /.  10.     Id.,  149. 

26.  He  who  contracts  with  another  ought  to  know  who  he  deals  with, 
his  state  and  condition. — Dig.,  lib.  50,  tit.  17,  /.  19. 

27.  An  agreement  to  cheat  is  not  valid. — Dig.,  lib.  50,  tit.  17,  /.  23. 

28.  No  one  ought  to  enrich  himself  by  doing  injustice  to  others. — 
Dig.,  lib.  50,  lit.  17,  /.  206. 

No  man  shall  take  a  benefit  from  his  own  \vrong. — Dig.,  lib.  50,  tit. 
17,  /.  134. 

29.  Contracts  against  law  and  good  morals  are  not  to  be  observed, — • 
Dig.,  lib.  2,  tit.  14,  /.  27. 

30.  No  one  ought  to  be  sufiered  to  act  against  his  own  agreement. — 
Code,  lib.  2,  tit.  3,  I.  29. 

31.  If  one  confirms  what  has  been  done  in  his  own  name,  he  shall 
be  deemed  to  have  given  a  commission  for  it. — Dig.,  lib.  50,  tit.  17,  /.  60. 

32.  The  solemn  form  of  contracts  cannot  be  altered  by  private 
agreement,  though  the  accidental  circumstances  may  be  altered. — Dig.^ 
lib.  50,  tit.  17,  /.  27. 

33.  A  legal  contract  may  continue  in  force,  though  a  case  arise  af- 
terwards from  whence  it  could  not  commence. — Dig.,  lib.  50,  tit,  17,  /. 
38.     Id.,  85. 

34.  A  debtor  is  rather  to  be  favored  than  a  creditor. — Dig.,  lib.  50, 
tit.  17,  /.  36.     Id.,  158. 

35.  Creditors  upon  good  consideration,  ought  to  be  paid  before  those 
who  claim  by  gift. — Dig.,  lib.  50,  tit.  17,  I.  41. 

36.  He  who  has  forgiven  a  debt  may  be  supposed  to  have  received 
so  much  money. — Dig.,  lib.  50,  tit.  17,  /.  115. 

37.  It  is  one  thing  to  sell  and  another  thing  to  consent  to  a  sale; 
where  there  is  a  different  reason  for  it,  or  where  the  consent  is  to  be  from 
a  different  person. — Dig.,  lib.  50,  tit.  17,  /.  26. 

38.  He  who  may  alienate  may  consent  to  the  alienation,  where  there 
is  the  same  reason  for  the  one  as  well  as  the  other. — Dig.,  lib.  50,  tit.  17, 
/.  65. 

39.  He  that  may  give  a  thing,  may  sell  it,  unless  a  particular  law 
forbids  it.— Dig.,  lib.  50,  tit.  17,  /.  163. 

40.  No  one  takes  a  thing  by  force  that  pays  a  full  price  for  it. — Dig., 
lib.  50,  tit.  17,  Z.  126. 

41.  The  creditor  of  my  creditor  cannot  make  a  demand  of  me  by 
paying  my  debt. — Dig.,  lib.  50,  tit.  17,  /.  171.  Inst.  Just.,  lib.  3,  tit.  20,  sec.  5. 

42.  He  that  delays  to  pay  what  is  due,  pays  less  than  is  due. — Dig., 
lib.  50,  iit.  16,  /.  12. 
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43.  He  ceases  to  be  a  debtor  who  has  a  good  plea  in  his  defence. — 
Dig.,  lib.  50,  ti(.  17,  /.  63. 

44.  He  does  not  delay  payment  who  is  willing  and  urgent  to  try  the 
right.— Dig.,  lib.  50,  tit.  17,  /.  63. 

45.  The  creditors  are  not  defrauded  if  a  debtor  does  not  improve  his 
estate,  but  when  he  alienates  a  part  of  it. — Dig.,  lib.  50,  til.  17,  /.  134. 

46.  He  is  defrauded  who  is  hindered  from  advantages  that  might 
have  been  made,  as  well  as  from  present  profit. — Digest,  lib.  50,  tit.  17, 
^.73. 

47.  In  buying  and  selling,  the  law  of  nations  connives  at  some  cun- 
ning and  over-reaching  in  respect  to  the  price. — Digest,  lib.  4,  tit.4<,  I.  16. 

48.  No  one  is  supposed  to  be  deceived  while  he  acts  according  to 
law.— Dig-.,  lib.  50,  til.  17,  /.  116. 

49.  The  same  thing  cannot  be  demanded  twice  of  the  same  person, 
for  the  same  obligation. — Dig.,  lib.  50,  tit.  17,  /.  43  et  57. 

50.  In  contracts  the  heir  is  answerable  for  the  frauds  of  the  deceased, 
where  there  is  a  covenant  to  bind  him. — Dig.,  lib.  50,  tit.  17,  /.  152. 

51.  No  one  can  have  a  title  by  the  fraud  of  another  who  acts  for  him. 
—Dig.,  lib.  50,  lit.  17,  I.  49. 

52.  Fraud  is  not  to  be  judged  by  the  event  only,  but  also  by  the  de- 
sign.—Dig.,  lib.  50,  tit.  17,  /.  79. 

53.  He  who  is  persuaded  that  he  has  a  right,  may  be  guilty  of  a  mis- 
take and  not  of  a  deceit. — Dig.,  lib.  50,  tit.  17,  /.  177. 

54.  He  that  promises  to  pay,  must  have  so  much  time  allowed  for 
payment,  as  the  distance  of  the  place,  or  the  nature  of  the  thing  promised, 
does  require. — Dig.,  lib.  50,  tit.  17,  /.  186. 

55.  A  madman  cannot  contract  at  all,  no  not  with  the  consent  of  his 
guardian  ;  but  a  minor,  above  seven  years  of  age,  may  contract  by  himself 
where  it  is  to  his  advantage  ;  and  in  all  cases  with  the  consent  of  his  guar- 
dian, when  he  is  above  that  age. — Dig.,  lib.  50,  tit.  17, 1.  5.  Wood^s  Civil 
Law,  207.     Cooper's  Inst.  Just.,  587. 
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The  duties  of  parents  to  their  children,  as  being  their  natural  guar- 
dians, consist  in  maintaining  and  educating  them  during  the  season  of  in- 
fancy and  youth,  and  in  making  reasonable  provision  for  their  future  use- 
fulness  and  happiness  in  life,  by  a  situation  suited  to  their  habits,  and  com- 
petent provision  for  the  exigencies  of  that  situation. — Paley''s  Moral  Phil. 
213.  Taylor's  Elements  of  the  Civil  Law,  383.  P^ff^-  Droit  de  la  Nature, 
b.  4,  ch.  11,  sec.  4.  2  Kent's  Com.,  189.  Lou.  Civil  Code,  sec.  4.  Duties 
of  Parents,  art.  254,  ei  seg. 

The  wants  and  the  weakness  of  children  render  it  necessary  that 
some  person  should  maintain,  and  the  voice  of  nature  has  pointed  out  the 
parent  as  the  most  fit  and  proper  person. 

The  laws  and  customs  of  all  nations  have  enforced  this  plain  precept 
of  universal  law. 

The  Athenian  and  Roman  laws  were  so  strict  in  enforcing  the  per- 
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formnnce  of  this  natural  obli2:ation  of  the  parent,  that  they  would  not  allow 
the  father  to  disinherit  the  child  from  passion  or  prejudice,  but  oidy  for 
substantial  reasons,  to  be  approved  of  in  a  court  of  justice. — Dig.,  lib.  2S, 
tit.  2,  /.  30.     Potter's  Jlnt.,  vol.  2,  p.  351.     Xovdl,  115,  ch.  3. 

The  oblisjation  of  the  parent  to  maintain  the  child,  continues  until  the 
latter  is  in  a  condition  to  provide  for  its  own  maintenance  ;  and  it  extends 
no  further  than  to  a  necessary  support. 

The  obligation  of  parental  duty  is  so  well  secured  by  the  strength  of 
parental  affection,  that  it  seldom  requires  to  be  enforced  by  human  laws. 
— 2  Kent''s  Com.,  190. 


OF  THE  RIGHTS  OF  PARENTS. 

1.  From  what  do  the  rights  of  parents  result  1 

From  their  duties.  As  they  are  bound  to  maintain  and  educate  their 
children,  the  law  has  given  them  a  right  to  such  authority  ;  and  in  the 
support  of  such  authority,  a  right  to  the  exercise  of  such  discipline  as 
may  be  requisite  for  the  discharge  of  their  sacred  trust.  This  is  the  true 
foundation  of  parental  power  ;  and  yet  the  ancients  generally  carried  the 
power  of  the  parent  to  a  most  atrocious  extent,  over  the  person  and  lib- 
erty of  the  child. 

The  Persians,  Egyptians,  Greeks,  Gauls,  and  Romans,  allowed  to 
the  fathers  a  very  absolute  dominion  over  their  offspring  ;  but  the  Romans, 
according  to  Justinian,  exceeded  all  other  people,  and  the  liberty  and 
lives  of  the  children  were  placed  within  the  power  of  the  father.  Jus  ati- 
tem  jiotestatis,  quod  in  liberos  /iabc?nus,  proprium  est  Romanorum ;  nulli 
enim  alii  sunt  homines,  qui  talem  in  liberos  habcant  potestatem,  qualem  non 
habemus. — Inst.  Just.,  lib.  1,  iif.  9,  sec.  3. 

It  was  not,  however,  an  absolute  license  of  power  among  the  Romans, 
to  be  exercised  in  a  wanton  and  arbitrary  manner.  It  was  a  regular  do- 
mestic jurisdiction,  though,  in  many  instances,  this  parental  power  was 
exercised  without  the  forms  of  justice. 

The  power  of  the  father  over  the  life  of  the  child  was  weakened 
greatly,  in  public  opinion,  by  the  time  of  Augustus,  under  the  silent  opera- 
tion of  refined  manners  and  cultivated  morals.  It  was  looked  upon  as  ob- 
.solete  when  the  pandects  were  compiled.  Bynkershoeck  was  of  opinion 
that  the  power  ceased  under  the  Emperor  Hadrian.  The  Emperor  Con- 
stantino made  the  crime  capital  as  to  adult  cliildren. 

In  the  age  of  Tacitus  the  exposing  of  infants  was  unlawful,  but  mere- 
ly holding  it  to  be  unlawful  was  not  sufficient.  When  the  crime  of  ex- 
posing and  killing  infants  was  made  capital,  under  Valentinian  and  Valens, 
then  the  practice  was  finally  exterminated,  and  the  paternal  power  re- 
duced to  the  standard  of  reason  and  of  our  own  municipal  law,  which  ad- 
mits only  \X\c  jus  domesticce  emendationis,  or  the  right  of  inflicting  moderate 
correction  under  the  exercise  of  a  sound  discretion. — 2  Kent's  Com.,  203. 
Taylor's  Elements  of  the  Civil  Law,  395.  Gibbon  s  History,  vol.  8,  pp.  55, 
57.     Sallust.  Bel.  Cat.,  ch.  39.     Tacit,  de  Mor.  Ger.,  ch.    19.     Jiynker- 
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schoecic  Opera,  tome  1,  p.  346.  Heinecc.  Syn.  ArU.  Rom.  Jur.,  lib.  1,  tit.  9. 
Opera,  tome  4. 

2.  What  is  the  rule  as  to  the  right  of  the  father  to  the  custody  of  his 
children  X 

That  the  father  is  entitled  to  the  custody  of  his  infant  children,  and 
where  differences  exist  between  the  parents,  the  right  of  the  father  is  pre- 
ferred to  that  of  the  mother  ;  but  he  may  forfeit  it  by  misconduct,  and  may 
be  controlled  in  the  exercise  of  his  parental  power,  and  under  certain  cir- 
cumstances, the  care  and  custody  of  the  children  may  be  committed  to 
the  mother. — The  People  v.  Chegery,  18  Wendell,  637. 

In  cases  of  this  kind,  in  the  exercise  of  its  discretion,  the  wishes  of 
the  children  will  be  considered  by  the  court. — Id. 

The  father  is  the  natural  guardian  of  his  infant  children,  and  in  the 
absence  of  ill  usage,  grossly  immoral  principles  or  habits,  or  want  of  abil- 
ity to  provide  for  his  children,  is  entitled  to  their  custody,  care,  and  edu- 
cation ;  and  cannot,  at  common  law,  be  controlled  by  the  court  in  the  exer- 
cise of  his  paternal  rights. — The  People  v. ,  19  Wendell,  16. 

Bermudez  v.  Bermudez,  2  Mart.  Lou.  Rep.,  183.  Myers  v.  Myers  2 
McCord's  Ch.  Rep.,  255.  King  et  al.  v.  Johnson,  et  al.,  2  Hill's  Rep.,  626. 
Jemison  v.  Graves,  2  Blackf.  Rep,,  441.  Van  Epps  v.  Van  Duezer  4> 
Paige,  64.  Rhodes  v.  Cook,  2  Sim.  Sr  Stu.,  488.  Lyons  v.  Benken,  1  Jac. 
Rep.,  245.  Matter  of  Westmeath's  Children,  1  Jac.  Rep.,  251.  Wellesly 
V.  Wellesly,  1  Dow  Sr  Clark,  152.     2  Bligh  JV*.  S.,  124.     2  Russ.  Rep.,  1. 

The  father,  and  on  his  death,  the  mother,  is  generally  entitled  to  the 
custody  of  the  infant  children,  inasmuch  as  they  are  their  natural  protect- 
ors, for  maintenance  and  education.  But  the  courts  of  justice  may,  in 
their  sound  discretion,  and  when  the  morals,  or  safety,  or  interest  of  chil- 
dren strongly  require  it,  withdraw  the  infants  from  the  custody  of  the  father 
or  mother,  and  place  the  care  and  custody  of  them  elsewhere. — United 
States  V.  Green,  3  Mason's  Rep.,  482.  Commonwealth  v.  Addicks,  5  Binn. 
Rep.,  520.  Matter  of  Wollonscrapt,  4  Johns.  Ch.  Rep.,  80.  The  State  v. 
Smith,  6  Gree?ilf.  Rep.,  462.     2  Kent's  Com.,  205. 

The  court  of  chancery,  for  just  cause,  may  interpose  and  control  the 
authority  and  discretion  which  a  father  has  in  general  in  the  education 
and  management  of  his  children. 

In  De  Manneville  v.  De  Manneville,  10  Fes.,  52,  Lord  Eldon  re- 
strained a  father  from  doing  iiny  act  towards  the  removal  of  his  infant  child 
out  of  the  kingdom,  and  he  said  that  the  jurisdiction  of  the  court  of  chan- 
cery to  control  the  right  of  the  idiihev  prima  facie  to  the  person  of  his  child, 
was  unquestionably  established. 

In  the  case  Wellesly  v.  The  Duke  of  Beaufort,  2  Russ.  Rep.,  1,  the 
Lord  Chancellor,  after  a  very  able  and  thorough  investigation,  refused  to 
restore  to  a  father  the  custody  of  his  infant  children,  on  the  ground  that 
his  character  and  immoral  conduct  rendered  him  unfit  to  be  their  o-uar- 
dian,  and  the  decision  was  affirmed  in  the  House  of  Lords. — 1  Dow  jY,  S 
152.     2  Kent's  Com.,  220. 

The  power  of  the  father  ceases  on  the  arrival  of  the  child  at  the  aee 
37  ^ 
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of  majoritj'-,  which  has  been  variously  established  in  different  countries, 
but  with  us  is  fixed  at  the  age  of  twenty-one,  and  this  is  the  period  of  ma- 
jority now  fixed  by  the  French  Civil  Code,  art.  488. — De  Chassat  Com., 
iome  1,  p.  245. 

In  ilie  case  of  the  death  of  the  father  during  the  minority  of  the  child, 
his  authority  and  duty,  by  the  principles  of  natural  law,  devolve  upon  the 
mother  ;  and  some  nations,  and  particularly  the  French,  in  their  new  code, 
art.  390,  have  so  ordained. 

The  father  is,  however,  under  the  French  law,  allowed,  by  will,  to 
appoint  an  adviser  to  the  mother,  without  whose  advice  she  can  do  no  act 
relating  to  the  guardianship  of  the  child.  This  is  analogous  to  our  law, 
which  allows  the  father  and  the  father  only,  to  create  a  testamentary 
guardian  for  the  child.  But  if  there  be  no  such  testamentary  disposition, 
the  mother,  after  the  father's  death,  is  entitled  to  the  guardianship  of  the 
person,  and  in  some  cases,  of  the  estate  of  the  infant,  until  it  arrives  at  the 
ajre  of  fourteen. — Litt.,  sec.  123.  3  Co.,  38.  Lite,  84..  2  Kent's  Com., 
206. 

In  cases  of  trespass  on  the  person  of  the  infant,  the  infant  and  not 
the  parent,  is  entitled  to  remuneration,  and  the  parent,  in  that  character, 
can  maintain  no  action  for  the  injury,  but  in  actions  on  a  contract  it  may 
be  a  question  whether  the  parent  may  not  be  ultimately  entitled  to  the 
money  recovered,  but  this  would  form  no  objection  to  the  recovery  of  it  in 
the  name  of  the  infant,  by  its  guardian  ox  prochein  ami. — Pepoon  v.  Clark, 
1  MilPs  Const.  Rep.,  137. 

2.  What  is  the  rule  as  to  the  right  of  the  father  to  the  services  or  earn- 
ings of  his  children '? 

That  the  father  is  entitled  to  the  earnings  of  his  child,  being  a  minor, 
where  there  is  no  agreement  expressed  or  implied,  that  payment  may  be 
made  to  the  child. 

And  an  action  for  work,  labor,  and  services  of  such  child,  must  be 
brought  in  the  name  of  the  parent. — Shute  v.  Dorr,  5  Wendell,  204'.  Rus- 
sell V.  Scott,  9  Cowen,  279.  Burlingame  v.  Burlingame,  7  Cowen,  92. 
Valentine  v.  Bladen,  Harp.  Rep.,  9.  Merritt  v.  Williams,  Harp.  Rep.,  306. 
Eubanks  v.  Peake,  2  Bailey's  Rep.,  497. 

Where  an  infant  works  for  another,  with  the  consent  of  his  father,  on 
a  promise  to  pay  the  infant,  he  (the  infant)  may  maintain  an  action  on  the 
contract  in  his  own  name. — Burlingame  v.  Burlingame,  7  Cowen,  72. 
Shulev.Dorr,5  Wendell,  204^.  Whiting  v.  Earle,  2  Pick.  Rep.,  201. 
JVightingale  v.  Willington,  15  Mass.  Rep.,  273.  Morse  v.  Wclton,  6  Conn. 
Rep.,  547.  Keen  v.  Sprague,  3  Greenlf.  Rep.,  77.  Manchester  v.  Smith, 
et  al.,  12  Pick.  Rep.,  113.     Hyde  v.  Stone,  7  Wendell,  354. 

3.  What  is  the  rule  as  to  the  liabilities  of  parents  for  their  children  % 

A  parent  is  bound  to  provide  his  infant  children  with  necessaries  ; 
and  if  he  neglect  to  do  so,  a  third  person  may  supply  them  and  charge  the 
amount. —  Van  Valkenlurgh  v.  Watson,  13  Johns.  Rep.,  480. 

Parents  by  the  very  act  of  marrying,  contract  together  the  obligation 
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of  supporting  and  maintaining  their  children. — Civil  Code  Lou,,  art.  243. 
Code  Jfap.,  art.  203.     Partidas,  559. 

The  commissioners  of  the  poor  may  maintain  an  action  against  a  parent 
for  money  paid,  laid  out,  and  expended  by  them,  in  the  maintenance  of 
his  indigent  child. — Commiss.  v.  B&oling,  1  Bailey's  Rep.,  73. 

Where  the  infant  lives  with  his  parents  and  is  provided  for  hy  them, 
a  third  person  furnishing  the  infant  with  necessaries,  cannot  charge  the 
parent  with  them. — Van  Valkenburg  v.  Watso7i,  13  Johns.  Rep.,  480. 
Connolly  v.  HulPs  Ass.,  3  McCordh  Rep.,  6. 

When  a  child  voluntarily  leaves  his  father's  house  to  seek  his  fortune 
abroad,  or  to  avoid  the  restraint  of  family  government,  he  carries  with 
him  no  credit  ;  and  the  parent  is  under  no  obligation  to  support  him. — 
Arigel  V.  McKeJlen,  16  Mass.  Rep.,  28. 

A  promise  to  pay  the  debt  of  a  son  of  full  age,  not  living  with  the 
father,  though  the  debt  were  incurred  by  sickness  which  ended  in  the 
death  of  the  son,  without  a  previous  request,  has  never  been  held  binding. 
—Mills  V.  Wyman,  3  Pick.  Rep.,  201.  Fink  v.  Cox,  18  Johns.  Rep.,  145. 
Schoonmaker  v.  Roosa,  17  Johns.  Rep.,  301. 

Parents  under  a  natural  obligation  to  maintain  their  children  will  not 
be  allowed  for  their  support  of  the  children's  estate,  except  where  the 
distressed  circumstances  of  the  parents  require  it. — Chapline  v.  Moore,  7 
Monroe's  Rep.,  173. 

When  the  father  is  in  indigent  circumstances  and  the  children  wealthy, 
the  court  will  allow  for  maintenance,  otherwise  the  parent  must  support 
liis  child. — Myers  v.  Myers,  2  AlcCord^s  Ch.  Rep.,  255.  Myers  v.  Wade, 
6  Randolph,  444.  Vance  v.  Campbell,  1  Dana,  231.  Wilson  v.  Rogers,  6 
Johns.  Rep.,  566.  Tanner  v.  Davidson,  3  Bibb.,  456.  Van  Epps  v.  Van 
Deusen,  4  Paige,  64.  Caldwell  v.  Taggart,  4  Peters^  S.  G.  Rep.,  190. 
Matter  of  Bostwick,  4  Johns.  Ch.  Rep.,  104.  Meacher  v.  Younge,  2  Mylne 
Sr  Keen,  490.  Wellesley  v.  Wellesley,  2  Bligh,  Jf.  S.,  128.  Butler  v. 
Freeman,  Ambler  Rep.,  320.  Roach  v.  Carven,  1  Ves.,  160.  Bradshaio 
V.  Bradshaw,  1  Jac.  Sf  Walker,  647.  Haysham  v.  Haysham,  1  Cox  Rep., 
179.  In  Re  England,  1  Russ.  Sr  Mylne,  498.  Ex  parte  Swift,  1  Russ.  <S(- 
Mylne,  547.  2  Fo?ibl.  Eg.,  b.  2,  pt.  2,  ch.  2,  sec.  1.  1  Madd.  Chan.  Pr., 
275.     Ex  parte  Green,  1  Jac.  6f  Walker,  253. 

A  parent  may  be  allowed  out  of  an  infant's  estate  for  past  mainte- 
nance.— Matter  of  Bostwick,  4  Johns.  Ch.  Rep.,  104.  Wilkins  v.  Rogers, 
6  Johns.  Rep.,  566.     Tanner  v.  Davidson,  3  Bibb.,  456. 

The  construction  put  upon  the  statute  43  Eliz.,  renders  it  applicable 
only  to  relations  by  blood,  and  the  husband  is  not  liable  for  the  expense 
of  maintaining  the  child  of  his  wife  by  a  former  husband,  nor  for  the  ex- 
penses of  his  wife's  mother. — Tubb  v.  Harrison,  4  Term.  Rep.,  118.  Gay 
V.  Ballon,  4  Wendell's  Rep.,  403. 

If,  however,  he  takes  the  child  into  his  own  house,  he  is  then  con- 
sidered as  standing  in  loco  parentis,  and  is  responsible  for  the  mainte- 
nance and  education  of  the  child  so  long  as  it  lives  with  him,  for  by  that 
act  he  holds  the  child  out  to  the  world  as  part  of  his  family. — Billingsly 
V.  Crichet,  1  Bro.  Rep.,  268.  Cooper  v.  Martin,  4  East's  Rep.,  76.  2  Kent's 
Com.,  190. 
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4.  What  is  the  general  principle  as  to  the  duties  of  children  1 

The  duties  that  are  enjoined  upon  children  to  their  parent?,  are  obe- 
dience and  assistance  during'  their  own  minority,  and  gratitude  and  rever- 
ence during  the  rest  of  their  lives.  This,  as  well  as  the  other  primary 
duties  of  domestic  life,  have  generallj'^  been  the  objects  of  nmnicipal  law. 

Disobedience  to  parents  was  punished  under  the  Jewish  law  with 
death.— Dew^,  ch.  21,  18. 

With  the  Hindoos  it  was  attended  with  the  loss  of  the  child's  por- 
tion. 

The  ancient  Greeks  considered  the  neglect  of  filial  gratitude  to  be 
extremely  impious  and  attended  with  the  most  certain  ellects  of  divine 
vengeance. — Iliad,  b.  9,  v.  ib4.  Odys..  b.  2.  v.  134-.  Oper.  Hesiod.,  b.  1, 
V.  IS 3. 

Solon  ordered  all  persons  who  refused  to  make  due  provisions  for 
their  parents  to  be  punished  with  infamy  ;  and  the  same  penalty  was  in- 
curred for  personal  violence  towards  them. — Patterns  Greek  Antiq.,  vol.  2, 
p.  347. 

The  common  law  imposes  no  obligation  on  the  child  to  support  his 
parents. 

The  Civil  Code  of  Lou,  art.  245,  declares,  that  children  are  bound  to 
maintain  their  father  and  mother  and  other  ascendants,  who  are  in  need  ; 
and  the  relatives  in  the  direct  line  are  likewise  bound  to  maintain  their 
needy  descendants,  this  obligation  being  reciprocal. 

They  are  also  bound  to  render  all  the  services  which  their  situation 
can  require,  if  they  should  become  insane.  The  Code  jYap,,  art.  205,  207, 
makes  a  similar  provision. 

The  Statutes  of  New  York,  1  Rev.  Stat.,  614,  leave  it  in  the  power 
of  the  parent,  at  his  discretion,  totally  to  disenherithis  ungrateful  children, 
and  also  compel  the  children  (being  of  sufficient  ability)  of  poor,  old, 
lame,  or  impotent  persons,  not  able  to  maintain  themselves,  to  relieve  and 
maintain  them.  Legal  provision  to  this  extent  is  made  by  the  statute  law 
of  every  state  in  the  Union. 

It  has  more  than  once  been  decided  in  this  country,  after  a  critical 
examination  of  the  authorities,  that  a  moral  obligation,  without  some  pre- 
existing legal  obligation  applicable  to  the  subject  matter,  was  not  a  sufH- 
cient  consideration  for  the  promise  of  a  son  to  pay  for  past  expenses  in  re- 
lief of  an  indigent  parent. — Mills  v.  Wyman,  3  Pick.  Rep.,  207.  Cook  v. 
Bradley,  6  Conn.  Rep.,  57.     2  KenVs  Com.,  20S. 

5.  What  are  the  obligations  of  parents  towards  their  illegitimate  chil- 
dren ? 

The  mother,  or  reputed  father,  is  generally,  in  this  country,  charge- 
able by  law  with  the  maintenance  of  the  bastard  child. 

The  father  of  a  bastard  child  is  liable,  upon  his  implied  contract  for 
its  necessary  maintenance,  without  any  compulsory  order  being  made  upon 
him,  provided  he  has  adopted  the  child  as  his  own,  and  acquiesced  in  any 
particular  disposition  of  it. — Hesketh  v.  Gowing,  Esp.  Rep.,  131. 

The  adoption  must  be  voluntary  and  with  the  consent  of  the  mother, 
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for  the  putative  father  has  no  legal  right  to  the  custody  of  a  bastard  child, 
in  opposition  to  the  claim  of  the  mother  5  and,  except  in  cases  of  the  in- 
tervention of  town  officers,  under  the  statute  provisions  or  under  the  im- 
plied contract  founded  upon  the  adoption  of  the  child,  the  mother  has  no 
power  to  compel  the  putative  father  to  support  the  child.  She  has  a  right 
to  the  custody  and  control  of  it  against  the  putative  father,  and  is  hound 
to  maintain  it  as  its  natural  guardian. — Rex  v.  Soper^  5  Term.  Rep.,  278. 
Ex.  parte  ^inne  Knee,  4  Bos.  Sf  Pull.,  148.  The  People  v.  Landt,  2  Johns. 
Rep.,  375.  Carpeider  v.  Whitman,  15  Johns.  Rep.,  208.  Wright  v. 
Wright,  2  Jilass.  Rep.,  109.  ^costa  v.  Robin,  7  JV*.  S.  Marl.  Lou.  Rep., 
387. 

Perhaps  the  putative  father  might  assert  a  right  to  a  custody  of  the 
child  as  against  a  stranger. — Rex  v.  Comworlh,  Strange' s  Rep.,  1162.  2 
Kent's  Com.,  215. 

By  the  Roman  law,  the  French  and  Spanish  laws,  the  potestas 
patria  does  not  extend  to  illegitimate  children.  In  potentate  nostra  sunt 
liberi  nostri,  quas  ex  nuptiis  procreavimus. — Inst.  Jus.,  lib.  1,  tit.  9.  Code, 
lib.  8,  tit.  47.  Dig.,  lib.  1,  tit.  6.  Code  Civile  Franc,  art.  5,  p.  58.  Paillet 
sur   le  Code   JS^ap.,   art.   3S9.     TouL,  tome  2,   lib.    1,   tit.    10,  JVo.    1090. 

Merlin  Rep.   de  Jurisp.,  ■ Puissa7ice  Paternelle,  343.     Partidas,  lib.  4, 

tit.  17,  /.  2.  Febrero,part  1,  cap.  12,  sec.  3,  JVo.  17.  The  law  of  Loui- 
siana follows  the  Spanish  law. — Jlcosta  v.  Robin,  7  Mart.  Lou.  Rep.,  387. 

There  are  cases  in  which  courts  of  equity  have  regarded  bastards  as 
having  strong  claims  to  equitable  protection,  and  have  decreed  a  specific 
performance  of  voluntary  settlements  made  by  the  father  in  favor  of  the 
mother  of  her  natural  child. — Marchioness  of  jinnandale  v.  Harris,  2  P. 
Will.,  432.  Horten  v.  Gibson,  4  Dessau.  Rep.,  139.  Bunn  v.  Winthrop, 
1  John.  Ch.  Rep.,  338.     King  v.  Moore,  1  Sim.  <^  Stu.,  61. 

A  devise  by  a  father  to  an  unborn  illegitimate  child,  in  which  the 
mother  is  described,  is  valid. — Pratt  v.  Flamer,  5  Har.  Sf  Johns.  Rep.,  10. 
Beachcroft  v.  Beachcroft,  1  Madd.  Rep.,  234.  Gardener  v.  Heyer,  2  Paige 
Rep.,  11. 

By  the  Civil  Code  of  Louisiana,  fathers  and  mothers  owe  alimony  to 
their  natural  children,  when  they  are  in  need.  And  natural  children  owe, 
likewise,  alimony  to  their  father  and  mother,  if  they  are  in  need,  and  if 
they  themselves  have  the  means  of  providing  it. 

Natural  children  have  a  right  to  claim  this  alimony,  not  only  from 
their  father  and  mother,  but  even  from  their  heirs  after  their  death. 

But  in  order  that  they  may  have  a  right  to  sue  for  this  alimony  they 
must : — 

1.  Have  been  legally  acknowledged  by  birth  their  parents,  or  by  either 
of  them  from  whom  they  claim  alimony  ;  or  they  must  have  been  declared 
their  natural  children  by  a  judgment  duly  pronounced,  in  cases  in  which 
they  may  be  admitted  to  prove  their  paternal  or  maternal  descent. 

2.  They  must  prove  in  a  satisfactory  manner  that  they  stand  in  need 
of  such  alimony  for  their  support. — Civil  Code,  Jlrt.  256-7. 
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PARTITION. 

1.  What   is  the  rule  of  the  law  as  to   the  right  of  joint  owners  to 
have  a  partition  of  their  joint  property  1 

The  rule  of  the  connnnon  law  is,  J^emo  enim  invitus  compellitur  ad 
communionem. — 2  Blac.  Com.,  185. 

The  lanfTuatre  of  the  civil  law  is,  In  communione  vel  societate  nemo 
compellitur  invitus  detinere. — Code,  lib.  3,  tit.  37,  /.  5. 

And  therefore  a  decree  of  partition  might  always  be  insisted  on,  even 
when  some  of  the  owners  did  not  desire  it.  Communi  dividendo  judicium 
idea  necessarium  fuit,  quod  pro  socio  actio  magis  ad  personates  invicem 
prcBstationes  pertinet  quam  ad  communium  rerum  divisionem. —  1  Domat,  B. 
2,  tit.  6,  sec.  6. 

2.  In  what  manner  is  the  partition  effected"? 

It  may  be  by  an  action  of  partition  at  law,  wherein  the  exigency  of  the 
writ  is,  that  the  sheriff  do  cause  by  a  jury  of  twelve  men,  the  partition  to 
be  made  upon  the  premises  between  the  parties,  regard  being  had  to  the 
value  thereof.— L«^.  §  251.     Co  Lift.  167,  p.     Com.  Dig.  pled.  3,  F.  4. 

Or  it  may  be  by  bill  in  equity  ;  in  such  case,  the  court  ascertains  the 
rio-hts  of  the  parties,  and  then  issues  a  commission  to  make  the  parti- 
tion required,  and  upon  the  return  of  the  commissioners  and  con- 
firmation of  that  return  by  the  court,  the  partition  is  finally  completed  by 
mutual  conveyances  of  the  allotments  made  to  the  several  parties. — Milf. 
on  Eq.  PI.  by  Jereiny,  120. 

The  remedy  bill  is  more  extensive  and  complete  than  the  action  of  par- 
tition ;  which,  being  governed  by  technical  rules,  is  incapable  of  acting  on 
the  special  circumstances  of  particular  cases.  Courts  of  law  are  re- 
strained to  the  mere  partitions  of  the  lands  and  other  real  estate,  be- 
tween the  parties,  according  to  their  respective  interests  in  the  same, 
and  havino-  regard  to  the  true  value  thereof;  this  may  many  times  work 
an  injury  to  some,  or  even  all  the  parties  in  partition,  as,  where  the  es- 
tate cannot  be  divided  without  materially  abating  its  value.  Courts  of 
equity  may  go  further,  and  not  only  decree  a  partition  but  also  a  com- 
pensation to  one  of  the  parties  for  equality  of  partition,  so  as  to  prevent 
injustice  or  any  unavoidable  inequality  of  partition. —  1  Story  on  Eq. 
Jurisp.,60d.  Calmady  V.  Calmady,'!  Vcs.  Jun.,  blO.  Earl  of  Clarendon 
V.  Hornby,  1  P.  Will,  44-6.  Warner  v.  Baynes,  Ambler,  539.  Story  v. 
Johnson.  1  Young  Sf  Coll,  538.  S.  C.  Idem,  586.  Wilkin  v.  Wilkin,  1 
Johns.  Ch.  Rep.,  116.  Phelps  v.  Green,  3  Johns.  Ch.  Rep.,  302.  Larkin 
Sr  Mann,  2  Paige,  72. 

The  ground  of  equity  jurisdiction  in  cases  of  partition  is  that  the  re- 
medy at  law  is  inadequate  and  imperfect,  without  the  aid  of  a  court  of 
equity,  to  promote  a  discovery,  or  to  remove  obstructions  to  the  right,  or  to 
grant  some  other  equitable  redress. — jMuralon  v.  Squire,  2  Freeman,  26. 
Agarv.  Fairfax,  19  Fe.?.,  551.  Watson  v.  Duke  of  Jforthumberland,  11 
Ves.y  153.     Jeremy  on  Eq.  Jurisp.,  303. 
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Partition  at  law,  and  in  equity,  are  different  things.  The  first 
operates  by  the  judgment  of  a  court  of  law,  and  delivering  up  possession 
in  pursuance  of  it  5  which  concludes  all  the  parties  to  it.  Partition  in 
equity  proceeds  upon  conveyances  to  be  executed  by  the  parties  ;  and  if 
the  parties  are  not  competent  to  execute  the  conveyances,  the  par- 
tition cannot  be  effectually  had.  Hence  if  the  infancy  of  the  parties,  or 
other  circumstances,  prevent  such  mutual  conveyances,  the  decree 
can  only  extend  to  make  the  partition,  give  possession,  and  order  enjoy- 
ment accordingly,  until  effectual  conveyances  can  be  made.  If  the  defect 
arise  from  infancj^,  the  infant  must  have  a  day  after  attaining  twenty-one 
to  show  cause  against  the  decree.  If  a  contingent  remaindernot  barrable 
or  extinguishable,  is  limited  to  a  person  not  in  existence,  the  conveyance 
cannot  be  made  until  he  comes  into  being,  and  is  capable,  or  until  the  con- 
tingency is  determined.  An  executory  devise  may  occasion  a  similar 
embarrassment.  And  in  either  of  these  cases  a  supplemental  bill  will 
be  necessary  to  carry  the  original  decree  into  execution. — Mitf.  on  Eg. 
PL  by  Jeremy,  122.  jltiy.  Gen.  v.  Hamilton,  1  J\Iadd.  Rep.,  214.  Wills  v. 
Slade,  6  Ves.,  498,  Gaskell  v.  Gaskell,  6  Simmons  Rep.,  643.  Whaley 
V.  Dawson,  2Scho.  Sr  Lef.^  371.     jlgar  v.  Fairfax,  17  Ves.,  351. 

It  is  essential  to  a  partition  in  equity,  that  the  legal  title  should  be 
before  the  court ;  it  would  be  a  decisive  answer  that  the  equitable  title 
only  was  before  the  court,  for  then  how  could  the  conveyances  be  made 
if  it  should  be  necessary. — Miller  S^  Warmingto?i,  1  Jac.  Sf  Walker,  493. 

But  if  a  bill  be  founded  upon  a  mere  equitable  title,  a  court  of  equity 
may  determine  it ;  or  otherwise  it  would  be  without  remedy. — Cartwright 
V.  PouUeney,  2  JJtk.  Rep.,  380. 

It  does  not  institute  any  objection  in  equity,  that  the  partition  does 
not  or  may  not  finally  conclude  the  interests  of  all  persons  ;  as  where 
the  partition  is  asked  only  against  the  tenant  for  life,  or  where  there  are 
contingent  interests  to  rest  in  persons  not  in  esse. — Gaskell  v.  Gaskell,  6 
Simmons  Rep.,  643. 

For  the  court  will  still  proceed  to  make  the  partition  between  the  par- 
ties before  the  court,  who  possess  competent  present  interests;  such  as  a 
tenant  for  life  or  for  years. 

But  under  such  circumstances,  the  partition  is  binding  only  upon  the 
parties  who  are  before  the  court,  and  those  whom  they  virtuallj'^  represent, 
and  the  interests  of  third  persons  are  not  affected. — Slade  v.  Wills,  5  Ves.^ 
498.  Burning  Sr  Jfash,  1  Ves.  S)-  Beames,  555.  Gaskell  v.  Gaskell,  6  Sim- 
mons Rep.,  643.  ^gar  <S*  Fairfax,  19  Ves.,  544.  Wottoji  v.  Oopeland, 
9  Ch.  Rep.,  140.  Slriker  Sr  Molt,  2  Paige,  387.  Woodworth  v.  Camp- 
hell,  5  Paige,  518.  Story  on  Eq.  Plead.,  §  144  to  148.  1  Eq.  Jurisp., 
609. 

In  suits  on  equity  for  the  partition,  various  other  equitable  rights,  and 
adjustments,  will  be  made,  which  are  beyond  the  reach  of  courts  of  law. 
Thus,  if  improvements  have  been  made  by  one  tenant  in  common,  a  suit- 
able compensation  will  be  made  him  upon  the  partition,  or  the  property 
upon  which  the  improvements  have  been  made,  assigned  to  him. 

So  courts  of  equity  will  assign  to  the  parties  respectively,  such  parts 
of  the  estate  as  will  best  accommodate  them,  and  be  of  most  value  to  them, 
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with  reference  to  their  respective  situations  in  relation  to  the  property  be- 
fore the  partition.  For  in  all  cases  of  partition  a  court  of  equity  does  not 
act  merely  in  a  ministerial  character,  and  in  obedience  to  the  call 
of  the  parties,  who  have  a  right  to  partition ;  but  it  founds  itself 
upon  its  genernl  jurisdiction,  as  a  court  of  equity,  and  administers 
relief  ex  aquo  ct  bono,  according  to  its  own  notions  of  general  justice  and 
equity  between  the  parties.  It  will,  therefore,  by  its  decree,  adjust  all  the 
equitable  rights  of  the  parties  interested  in  the  estate  ;  and  will,  if  neces- 
sary for  this  purpose,  give  special  instructions  to  the  commissioners, 
and  nominate  commissioners,  mstead  of  allowing  them  to  be  nominated 
by  the  parties. — Story  v.  Johnson,  1  Young  4*  Coll,  53.  S.  C,  2  Young  8c 
Coll,  586. 

The  Legislatures  of  the  several  states  of  the  Union  have  made  pro- 
visions as  to  the  partition  of  estates  and  directed  the  form  of  proceeding. 
These  may  be  found  in  the  digests  of  the  different  states,  and  are  too  spe- 
cial and  too  much  in  detail  to  come  within  the  design  of  this  work. 


OF  PARTNERS. 

OF  THE    CONSTITUTION   OF   PARTNERSHIPS  AS   BETWEEN 

THE  PARTIES. 

1.  What  is  a  partnership  defined  to  be  1 

It  is  a  contract  of  two  or  more  persons,  to  place  their  money,  effects, 
labor  and  skill,  or  some  or  all  of  them,  in  lawful  commerce  or  business, 
and  to  divide  the  profit  and  bear  the  loss,  in  certain  proportions. — 2  Rentes 
Com.,  23.  Potfi.  Cont.  de  Socittd,  no.  1.  Puffd.  Droit  de  la  Mat.,  liv.  5, 
ch.  8,  sec.  1,  par  Barb.  Merlin  Reper.  Jur.  art.  Socieit.  Inst.  Just.,  lib. 
3,  tit.  26. 

Societas  est  contractus  quo  inter  aliquos  res  aut  opera  communiantur, 
lucri  in  commune faciendi  gratia. — Vinn.  Com.,  lib.  3,  tit.  26.  Voet  Com., 
lib.  17,  tit.  2,  sec.  1.     Dig.  17,  tit.  2.     Dig.,  fib.  22,  tit.  4,  sec.  5. 

Le  contrat  de  socicteest  un  conlrat  du  droit  naturel,  qui  se  forme  et  se 
gouverne  par  les  seules  regies  du  droit  nnturel. — Poth.  de  Soc  ,  ch.  1,  no  4. 

Partnership  is  a  cynalagmatic  and  commutative  contract,  made  be- 
tween two  or  more  persons,  for  the  mutual  participation  in  the  profits 
which  may  accrue  from  property,  credit,  skill  or  industry,  furnished  in  de- 
termined proportions  by  the  parties. — Lou.  Civil  Code,  art.  2772.  Duran- 
ton  Contrat  de  Societe,  liv.  3,  tit.  9,  no.  316.     ^Isso  <S*  Manuel,  B.  2,  tit.  15. 

2.  W^hat  is  understood  by  universal  partnership '? 

Universal  partnership  is  a  contract  by  which  the  parties  agree  to 
make  a  common  stock  of  all  the  property  they  respectively  possess  ;  they 
may  extend  it  to  all  property  real  or  personal,  or  restrict  it  to  personal 
only  ;  they  may,  as  in  other  partnerships,  agree  that  the  property  itself 
shall  be  common  stock,  or  that  the  fruits  shall  only  be  such  j  but  property 
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which  may  accrue  to  one  of  the  parties,  after  entering  into  the  partner- 
ship, by  donation,  succession  or  legacy,  does  not  become  common  stock, 
and  any  stipulation  to  that  effect,  previous  to  obtaining  the  property  afore- 
said, is  void. — Lou.  Civil  Code,  art.  2800.  Duranton,  I)u  Coni.  de  Soc, 
liv.  3,  tit.  9,  ch.  11. 

Lasocil'te  universorum  bonorum  est  cdlepar  laq^ielle  les  parties  conlrac- 
tantes  conviennent  de  mettre  en  commun  tons  lew  biens  presents  et  a  venir. 

Les  parties  qui  ont  contractees  societe  ensemble  ne  sont  censees  avoir 
voulu  contracter  cette  espece  de  societe  si  elles  ne  s^en  sont  formellement  ex- 
pliquees. 

This  co-partnership  maybe  contracted  between  persons,  though  one 
is  much  more  wealthy  than  the  other.  Hac  societas  coire  potest  etiam 
inter  eos  qui  nan  sunt  CBquis  facuUatibus.  The  reason  given  is,  that  the 
skill  and  industry  of  the  one  who  is  poor,  may  be  even  more  than  an 
equivalent  to  the  capital  of  the  wealthy.  But  even  if  this  reason  does 
not  exist,  as  if  one  brings  neither  superior  skill  nor  capital,  the  partner- 
ship is  not  the  less  valid.  The  inequality  only  shows  that  the  wealthy 
partner,  being  willing  to  advance  the  interests  of  the  other,  has  allowed 
this  advantage  by  way  of  donation  ;  and  though  a  contract  of  partnership 
be  partly  a  gratuity  on  one  side,  it  is  yet  valid. — Path.  Traite  du  Contrat 
de  Societe,  ch.  1,  no.  17,  29,  30. 

It  is  peculiar  to  this  species  of  partnership,  that  all  the  property  of  each 
partner  becomes,  from  the  instant  of  the  contract,  common  between  the 
partners,  each  being  constituted  possessor  in  the  name  of  the  partnership. 
In  societate  omnium  bonorum,  omnes  res  quce  coeuntium  continuo  communi- 
cantur  ;  quia  licet  specialiter  traditio  non  interveneat,  tacito  tamen  creditur 
intervenire. — Dig-,  lib.  17,  tit.  2,  pro.  Soc,  I.  1. 

La  seconde  espece  de  societe  universelle  est  celle  qui  est  appelee  en  droit 
universorum  qum  ex  qucestu  veniunt. 

It  is  also  this  species  of  partnership,  when  the  parties  agree  to  form 
a  community  of  all  the  gains  and  profits  which  they  shall  make. 

This  partnership  being  generally  of  all  the  acquisitions  which  the 
parties  shall  make  during  the  continuance  of  the  partnership,  so  that 
whatever  is  acquired,  by  a  commercial  title,  by  one  of  the  parties,  falls 
into  the  partnership,  even  when  the  title  of  acquisition  does  not  appear 
to  be  on  partnership  account. 

Or  further,  if  it  appear  expressly  that  the  acquisition  was  made  by 
a  partner  on  his  private  account,  his  co-partners  may  compel  him  to  bring 
into  the  community  the  thing  thus  acquired. 

Inheritances  and  exchanges  of  property  are  excepted,  though  acquir- 
ed by  commercial  title. 

As  regards  the  debts  which  are  contracted  by  the  partners  during 
the  partnership,  the  company  are  only  bound  for  such  as  are  contracted  in 
the  business  of  the  partnership. — Dig.  pro  Soc,  I.  12.  Poth.  Traite  du 
Contrat  de  Societe,  ch.  2,  no.  43  a  52.  Reynaud^s  Heirs  v.  Peytavin^s 
Extrs.,  13  Lou.  Rep.,  124. 

3.  What  is  a  particular  partnership  % 
38 
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Particular  partnerships  are  such  as  are  formed  for  any  business  not 
of  a  commercial  nature. — Lou.  Civil  Code,  art.  2806.  Duranlon,  liv.  3, 
tit.  9,  ch.  11,  sec.  11,  no.  SS-i.     Flower  v.  Williams,  3  Lou.  Rep.,  22. 

The  untechnical  and  irregular  manner  of  expressing  the  different 
species  of  partnership,  causes  no  little  confusion  in  the  English  books. 
Tiie  two  kinds  which  occupied  the  most  conspicuous  position  in  the 
Roman  law  (Societas  universorum  bonorum  and  Societas  universorum  qua 
ex  quceslu  veniunt),  are  almost  unknown  in  English  jurisprudence  ;  con- 
sequently the  terms  universal  partnership,  and  general  partnership,  though 
frequently  used  in  the  cases,  are  seldom  expressive  of  the  true  character 
of  an  English  partnership. 

The  other  species  of  partnership,  and  which  are  well  known  in  the 
English  law,  are  denominated  in  the  books,  without  any  nice  regard  to 
the  real  character  of  the  particular  association  referred  to,  special  partner- 
ships, limited  partnerships,  particular  partnerships,  joint  stock  companies, 
and  part-ownerships.  This  habit  of  using  promiscuously,  phrases  which 
should  be  technical,  and  so  have  a  definite  meaning,  deprives  them  of  that 
value,  and  renders  some  circumlocution  necessary  in  every  attempt  to 
distinguish  the  different  species  of  partnership  in  the  English  law. 

Pothier  has  made  the  following  classification,  and  always  uses  the 
same  terms  to  express  the  same  relation  :  Universal  partnerships  (Soci- 
ites  universelles),  which  are  of  two  kinds,  societe  universorum  bonorum 
zxiA.  societe  universorum  qucB  ex  qucestu  veniunt ;  Particular  partnerships 
(Societes  particulieres)  ;  by  this  he  means  partnerships  which  are  limited 
to  some  particular  trade  or  occupation,  which  the  partners  have  contract- 
ed to  conduct  together  for  their  mutual  benefit. 

This  general  division  he  subdivides  into  three  classes : 

1.  Partnerships  of  particular  things  {societes  de  certaines  choses.) 
This  partnership  may  consist  even  of  a  particular  thing,  societas  contra- 
hatur  unius  rei, — (Dig.  pro  Soc,  I.  5,) — as  where  two  neighbors  agree  to 
purchase  a  cow  at  their  common  expense,  to  feed  in  common  and  to  di- 
vide the  profits  between  them.  It  may  consist  of  any  number  of  specified 
things,  or  it  may  consist  in  receiving  the  use  and  fruits  of  the  things  only  ; 
as  if  two  neighbors,  who  have  each  a  cow,  have  agreed  that  the  cows 
shall  be  common  between  them  ;  this  constitutes  a  partnership  in  the  things 
themselves.  They  loose  their  separate  property,  and  become  owners  in 
common  of  the  two  cows  ;  so  that  if  one  cow  dies,  the  loss  falls  upon 
both.  But  if  the  two  neighbors  have  only  contracted  together,  that  they 
shall  receive  in  common  all  the  fruits  and  profits  which  shall  proceed 
from  their  two  cows,  it  is  not  the  cows  which  are  in  partnership,  but  the 
fruits  and  profits  only  ;  each  of  the  partners  remains  the  separate  owner 
of  his  cow,  and  in  case  of  her  death,  must  bear  the  loss.  So  likewise 
where  two  persons  have  agreed  to  form  a  partnership  for  the  purpose  of 
selling  things  which  belong  to  each  separately,  and  to  share  the  price  ; 
their  intention  must  be  closely  examined.  If  this  has  been  to  bring  into 
the  partnership  the  things  themselves,  the  partnership  shall  be  of  the 
things  ;  and  if  one  of  those  things  perishes  before  the  sale,  the  loss  must 
be  borne  in  common.  But  if  their  intention  has  been  to  bring  into  the 
partnership,  not  the  things  themselves,  but  the  price  they  should  sell  for, 


OF  PARTNERS.  299 

the  loss  will  fall  on  the  partner  to  whom  the  thing  belonged.     Quum  ires 

equos  haberes,  et  ego  unum,  socieiatem  coimus,  ut  accepto  cquo  meo  quadrigam 
venderes,  ei  ex  pretio  quariam  viihi  redderes.  Si  ante  venditionem  equus 
meus  mortuus  sit,  non  putare  se  Ce/sus  ail  societatem  manere,  nee  ex  pretio 
equorum  tuorum  partem  deberi  ;  non  enim  habendce  quadrigce,  sed  vendendm 
coitam  societatem.  Ceterum  si  id  actum  dicatur  ut  quadrig(B  foret,  eaque 
communicaretur ,  utique  in  ea  tres  partes  haberes,  ego  quartam,  no7i  dubie 
adhuc  socii  sumus. — Dig-  pro  Soc,  I.  58. 

2.  Partnerships  for  the  exercise  of  a  profession,  that  take  place, 
where  several  persons  of  one  profession  or  trade  associate  themselves 
together  for  the  purpose  of  carrjnng  on  their  profession  or  trade  together, 
and  to  bring  into  one  mass  all  the  gains  which  shall  arise  therefrom,  and 
then  to  be  divided  between  them. 

These  partnerships  are  legal,  provided  they  do  not  tend  to  a  bad  ef- 
fect, such  as  arbitrarily  raising  the  price  of  labor. 

3.  Commercial  partnerships.  This  is  the  most  important  class,  and 
is  divided  by  Savary,  and  after  him  by  Pothier,  into  three  species :  les 
sociites  en  nom  collectif,  les  societes  en  commendite,  et  les  societes  anonymes 
et  inconnues. 

La  societe  en  nom  colleciif  is  where  two  or  more  persons  form  a 
partnership,  and  adopt  a  common  name  for  all  the  partners,  as  A.  B. 
&Co. 

This  partnership  consists  only  of  such  things  as  the  partners  brought 
in  at  the  time  of  forming  the  association,  and  of  those  which  each  of  them 
acquire  afterwards  by  contracting  in  the  name  of  the  firm,  whether  the 
thing  is  acquired  with  the  funds  of  the  partnership  or  those  of  the  con- 
tracting partner.  But  those  things  which  a  partner  acquires  on  his  own 
private  account,  though  it  be  during  the  partnership  and  with  partnership 
funds,  do  not  fall  to  the  association.  Si  patruus  t%ius  ex  communibus  bonis 
res  comparavit,  non  omnium  bonorum  socius  constitutus. — Code,  Com.  utr. 
jur.,  I.  4>. 

But  a  partner  cannot  serve  his  own  interest,  to  the  disadvantage  of 
the  partnership  ;  and  if  he  makes  a  purchase  of  articles  in  which  it  is  the 
partnership  business  to  deal,  he  may  be  compelled,  at  the  election  of  the 
co-partners,  to  bring  them  into  the  partnership  account.  As,  if  two 
persons  form  a  partnership  for  the  purpose  of  keeping  a  tavern,  and  one 
should  purchase  a  quantity  of  such  wines  as  they  used  in  their  business, 
with  the  funds  of  the  partnership  ;  if  the  firm  had  not  much  wine  on  hand, 
and  it  was  for  the  interest  of  the  concern  that  the  purchase  should  have 
been  on  partnership  account,  it  must  be  so  considered.  But  if,  at  the 
time  the  purchase  was  made,  the  tavern  was  furnished  with  wines  suffi- 
cient for  a  long  time,  and  the  purchase  was  on  private  account,  to  be  re- 
sold in  gross  in  the  hope  of  profit,  the  object  of  their  trade  not  being  to 
sell  in  gross,  the  co-partner  can  have  no  pretence  to  participate  in  the 
profits  of  the  transaction. 

2  La  societe  en  commendite  est  une  societe  qu'un  marchand  contract 
avec  un  par  ticulier  pour  un  commerce  qui  sera  fait  au  nom  seul  du  marchand, 
et  auquel  Vautre  contractant  contribue  seulement  un  certain  somme  d'argent 
qu'il  apporte  pour  servir  a  composer  le  fonds  de  la  societe  sous  la  convention 
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qu'il  aura  une  certaine  part  au  profit,  s^il  y  en  a,  et  qu'il  portera  dans  h  cos 
contraire,  la  mime  part  des  perles,  dont  il  ne  pourra  neamnoins  etre  te/iu  que 
junqu'  a  concurrence  du  fonds  quHl  a  apportc  en  la  society}.  See,  post, 
Part,  in  Commendam,  for  the  particular  rules  governing  this  species  of 
partnership. 

3.  La  soc'iete  anonyme  ou  inconnve,  qu'on  appelle  aussi  compte  en  pari i- 
cipation,  est  cell e par  laquelle  deux  ou plusieurs personnes  cnnvienncnt  d^ehe 
de  part  dans  une  certaine  ncgocialion  qui  sera  faite  par  Vun  d\ntre  elles 
en  son  nom  seul.  This  is  called  in  the  English  law,  secret  partnership  ; 
the  term  secret  partner,  is  also  frequently  used  instead  of  dormant  partner, 
but  this  is  not  technically  correct;  and  though  the  distinction  between  a 
secret  partnership  and  a  partnership  in  which  there  are  dormant  partners 
may  not  be  very  material,  yet  there  is  a  real  distinction  which  is  worth 
observino^.  A  secret  partnership  is,  as  described  above  by  Pothier, 
where  one  of  the  members  transacts  all  the  business  of  the  partnership 
in  his  individual  name,  as  if  no  partnership  existed ;  there  being  no  part- 
nership name,  and  no  partners  known  to  the  dealers  with  the  firm,  it  is  a 
secret  partnership.  The  case  of  dormant  partners,  properly  so  called, 
exists  where  a  partnership  consists  of  two  or  more  open  or  acting  mem- 
bers, who  conduct  the  aflairs  of  the  concern  in  a  partnership  name,  as  A. 
B.  &  Co.,  and  also  of  one  or  more  persons  who  do  not  publicly  appear 
in  transacting  the  partnership  business,  and  who  are  not  generally  known 
to  those  who  deal  with  the  firm,  as  being  partners  in  it ;  these  are  dor- 
mant partners.  This  distinction,  if  kept  in  view,  would  perhaps  be  of 
some  assistance  to  the  student  in  examining  the  many  and  not  very  uni- 
form decisions  on  the  subject  of  a  dormant  and  secret  partner's  liability 
for  the  contracts  of  the  managing  partners.  It  is  said  in  many  of  the 
cases,  that  a  dormant  partner  is  liable,  because  he  receives  the  profits  of 
the  concern  and  thereby  diminishes  the  ability  to  pay ;  this  is  properly 
applied  to  the  case  of  a  secret  partner,  who  is  not  liable  unless  it  is  shown 
that  he  participated  in  the  consideration  of  the  contract.  The  liability 
of  a  dormant  partner  is  more  extensive ;  he  is  liable  on  all  contracts  en- 
tered into  by  the  acting  partner  in  the  partnership  name  and  in  the  course 
of  the  partnership  business,  whether  the  consideration  came  into  the  part- 
nership account  or  not. — See,  Winship  v.  The  Bank  of  the  United  States,  5 
Peters'  S.  C.  Rep.,  529.  3  Kent^s  Com.,  18.  Va?i  Reimsdyke  v.  Kane,  2 
Gall.  Rep.,  30.  LeRoy,  Baijard  Sr  Co.  v.  Johnson,  2  Peters^  S.  C.  Rep., 
186.  Mech.  S,-  Man/.  Bank  v,  Winship,  5  Pick.,  19.  Evans  v.  Drummond, 
4  Esp.  Rep.,  89.  Pinderv.  Wilkes,  5  Taunt.  Rep.,  612.  Carter  v.  Whallij, 
4  Barn.  £,'  Adolph.,  11.  Wintle  v.  Crowther,  1  Crompt.  dr  Jerv.,  316. 
Vere  v.  Ashhy,  10  Barn.  Si  Cresw.,  288.  Ex  parte  Cellar,  1  Rose,  297. 
Froumont  v.  Coupland,  2  Bing.,  171.  Lloyd  v.  Ashby,  2  Car.  S)'  Payne, 
138.  Robertson  v.  Wilkinson,  3  Price,  .538.  Cothey  v.  Fennel,  10  Bar?i. 
Sr  Cresw.,  671.  Kell  v.  J^ainby,  10  Barn.  Sr  Cresw.,  20.  Mitchell  v.  Ball, 
2  Har.  6r  Gill,  159.  Clarkson  v.  Carter,  3  Cowen,  8t.  Lord  v,  Baldwin, 
6  Pick.,  348.  Barstow  v.  Gray,  3  Greenlf.  Rep.,  409.  Wilson  v.  Wal- 
lace, 8  Serg.  Sr  Rawle,  53.  Boardman  v.  Kceler,  2  Vermont  Rep.,  65. 
Champion  v.  Bostwick,  18  Wendell,  175.  Vigers  et  al.  v.  Sainett,  13  Lou. 
Rep.,  303. 
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4.  What  is  a  commercial  partnership  ? 

Commercial  partnerships  are  such  as  are  formed :  1.  For  the  pur- 
chase of  any  personal  property,  and  the  sale  thereof,  either  in  the  same 
state  or  changed  by  manufacture  ;  2.  For  buying  or  selling  any  personal 
property  whatever,  as  factors  or  brokers  ;  3.  For  carrying  personal  pro- 
perty for  hire,  in  ships  or  other  vessels. — Lou.  Civil  Code,  2795-6.  Beal 
V.  McKiernan,  6  Lou.  Rep.,  407.  Baca  v.  Ramos,  10  Lou.  Rep.,  417. 
Dur anion,  liv.  3,  tit.  9,  sec.  1,  no.  346. 

5.  What  are  the  leading  principles  of  the  contract  of  partnership  I 

A  common  interest  in  the  stock  of  the  company,  and  a  personal  re- 
sponsibility for  the  partnership  engagements. — 3  Kent's  Com.,  24. 
II  est  de  r essence  du  contrat  de  societe : 

1.  Que  chactine  des  parties  apporte  ou  s'' oblige  d'apporter  quelque  chose 
a  la  societe,  ou  de  Pargent,  ou  des  autres  effets,  ou  son  travail  et  son  indus- 
trie.  Societatem  uno  pecuniam  conferente,  alio  operam,  posse  contrahi  magis 
obtinuit. — C.  1,  Code  pro  Siori. 

2.  11  est  de  Pessence  de  ce  contrat  que  la  societe  soit  contractee  pour 
I'interit  commun  des  parties.  Lorsque  dans  un  convention  o?i  n'  a  envisage 
que  r  inter  et  particulier  de  Pune  de  parties  ce  n'est  pas  un  contrat  de  societe, 
mais  un  contrat  de  mandat  sujet  a  revocation. 

3.  //  est  de  Pessence  du  contrat  de  societ^  que  les  parties  se  proposent 
pour  le  contrat  de  faire  un  gai?i  ou  profit,  dans  lequel  chacune  des  parties 
contractantes  puisse  esperer  d'avoir  part,  a  raison  de  ce  qu'elle  a  apporte  a  la 
societe. — Poth.  Traite  du  Contrat  de  Societe,  ch.  1,  n.  8  a  10.  ^ 

6.  What  is  necessary  in  order  to  constitute  parties  partners  inter  se  ? 

There  must  be  a  voluntary  contract,  and  each  party  must  engage  to 
bring  into  the  common  stock  something  that  is  valuable.  A  mutual  con- 
tribution of  that  which  has  value,  and  can  be  appreciated,  is  of  the  es- 
sence of  the  contract. — 3  Kent''s  Com.,  25.  Poth.  de  Socie.,  no.  8  a  10. 
Feriere  sur  PInst.,  liv.  3,  tit.  26. 

The  object  of  the  association  must  be  lawful. — Armstrong  v.  Lewis, 
4  Moore  Sf  Scott,  1.  Briggs  v.  Lawrence,  3  Term.  Rep.,  454.  Hubert  v. 
Maze,  2  Bos.  6f  Pull,  371.  Griswold  v.  Waddington,  16  Johns.  Rep., 
489.  Poth.  Traitt  de  Soc,  n.  14.  Big.,  lib.  18,  tit.  1,  /.  35.  Adams  v. 
his  Creditors,  14  Lou.  Rep.,  454.     Churchman  v,  Davis,  6  Wharton,  146. 

If  one  person  advances  funds,  and  another  furnishes  his  personal 
skill,  in  carrying  on  the  trade,  and  is  to  share  in  the  profits,  it  amounts  to 
a  partnership. — 3  Rentes  Com.,  24.  Dods  v.  Halsey,  16  Johns.  Rep.,  34. 
Inst.  Just.,  lib.  3,  tit.  26.  Middleton  Bank  v.  Magill,  5  Conn.  Rep.,  49. 
Crumpston  v.  McJVair,  1  Wendell,  457.  Burchctt  et  al.  v.  Boiling,  5 
Munf.  Rep.,  442. 

A  partner  may  agree  to  take  a  share  of  the  profits,  and  not  be  ac- 
countable for  any  part  of  the  loss. — Inst.  Just.,  lib.  3,  tit.  21.  But  it  must 
be  so  understood,  that,  if  profit  accrue  from  one  species  of  things,  and  loss 
from  another,  only  what  remains  after  the  loss  is  compensated,  shall  be 
considered  as  profit. — Idem,  sec.  2. 
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There  must  be  a  communion  of  profits  to  constitute  a  partnership 
between  the  parties.  They  must  not  be  jointly  concerned  in  the  pur- 
chase only,  but  jointly  concerned  in  the  future  sale. 

The  shares  must  be  joint,  thoujrh  it  is  not  necessary  that  they  should 
be  equal. — Coope  v.  Eyre,  1  //.  Black.  Rep.,  37.  Fereday  v.  Hordorn, 
Jac.  Rep.,  14.4.  2  W.  Black.  Rep.,  999.  Dry  v.  Boswel,  1  Camp.  Rep., 
329.     Cheap  v.  Crammond,  4  Barn.  Sf  Md.,  663. 

If  two  persons  jointly  agree  to  do  a  particular  piece  of  work,  but 
the  money  received  for  such  is  not  to  be  employed  on  their  joint  account, 
the  persons  so  contracting  are  not  partners. — F ruckle  v.  Stacy,  Sel.  Cas. 
in  Ch.,  9.     Wilkinso7i  v.  Jett,  7  Leigh,  115. 

But  where  two  persons  are  engaged  in  running  a  coach,  one  of  them 
finding  horses  for  one  part  of  the  road,  and  the  other  for  the  other  part, 
and  the  profits  of  each  party  are  to  be  calculated  according  to  the  number 
of  miles  covered  by  his  own  horses,  and  one  party  receives  the  fares  and 
renders  an  account  thereof  to  the  other  party  every  week — these  parties 
are  partners. — Froumont  v.  Coupland,  2  Bing.,  171.  9  Moore,  319.  1 
Carr.  Sf  Payne,  275.     Champion  v.  Bostwick,  18  Wendell,  175. 

So  where  parties  agree  together  to  burn  a  lime  kiln,  and  one  of  them 
was  to  fill  the  kiln,  the  other  to  furnish  the  wood  and  burn  the  kiln,  and 
the  lime  was  to  be  equally  divided  between  them :  held,  that  a  technical 
partnership  existed  as  to  the  lime. — Musier  v.  Trunpbour,  5  Wendell,  274. 

B.  and  four  others  were  owners  of  a  cargo  in  distinct  proportions, 
and  the  cargo  was  sold  in  Calcutta,  and  the  proceeds  invested  in  a  return 
cargo  ;  there  was  no  agreement  between  the  parties  to  share  in  the  future 
sale  of  the  return  cargo  ;  and  B.  carried  on  business  for  himself,  uncon- 
nected with  the  other  persons  ;  it  was  held,  that  they  were  not  partners. 
— Holmes  v.  The  United  Ins.  Co.,  2  Joh7is.  Cos.,  329.  Post  v.  Kimberly, 
9  Johns.  Rep.,  4.70.     Walden  v.  Sherburne,  15  Johns.  Rep.,  409. 

Ross  employed  Drinker  to  procure  consignments  for  him,  and  act  as 
his  agent  in  certain  mercantile  business  to  be  carried  on  in  the  name  of 
Ross,  and  keep  his  books.  Drinker,  as  a  compensation  for  his  services, 
was  to  receive  half  the  profits  of  the  business  ;  but  he  had  no  authority  to 
contract  debts  in  the  name  of  Ross,  nor  was  he  to  be  liable  to  third  per- 
sons for  his  debts :  it  was  held  that  this  agreement  did  not  constitute  a 
partnership  between  them. — Ross  v.  Drinker,  2  HalPs  Rep.,  415.  Miller 
V.  Bartlett  et  al.,  15  Sergt.  dr  Rawle,  137.  Murray  v.  Whitney,  10  Johns. 
Rep.,  226.  Rice  v.  Austin,  17  Mass.  Rep.,  197.  Taylor  v.  Taylor,  2 
Murph.  Rep.,  70.     Osborne  v.  Breunar,  2  JSTott  Sf  McCord's  Rep.,  427. 

Three  persons  agree  to  run  a  line  of  stages  from  Albany  to  Utica, 
and  to  each  of  them  a  portion  of  the  road  was  assigned  ;  each  was  to 
furnish  his  own  horses  and  carriages,  at  his  own  expense  and  risk  ;  but 
extra  expenses  for  extra  carriages  were  to  be  borne  by  all  the  parties 
jointly.  A.  was  to  receive  the  money  earned  by  the  western  part  of  the 
line,  and  B.  and  C.  that  earned  by  the  eastern  part.  On  a  statement  of 
accounts  by  a  common  agent,  it  appeared  that  the  balance  was  due  frorn 

B.  to  C.     Held,  that  there  was  no  such  partnership  between  A.,  B.,  and 

C,  as  would  prevent  an  action  of  assumpsit  for  the  above  balance. — 
Whelmore  v.  Baker,  9  Johns.  Rep.,  307. 
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But  where  A.  agreed  with  B.  to  carry  the  mail  between  N.  and  B,, 
and  to  pay  his  proportion  of  the  expense,  the  money  received  for  the 
same  to  be  provided  between  them,  and  the  damage  arising  from  the  loss 
of  parcels  to  be  born  in  equal  proportion  :  held,  that  this  agreement  con- 
stituted a  partnership  inter  se. — Green  v.  Reersley,  2  Bing.,  JV.  S.,  180. 
Boyer  v.  Anlerson,  2  Leigh.  Rep.,  550. 

The  facts  that  several  persons  associated  together  to  run  a  line  of 
stage  coaches,  that  they  had  a  general  meeting,  and  that  debts  were  con- 
tracted oa  account  of  the  company,  do  not  prove  a  partnership  as  between 
themselves. — Chandler  v.  Brainanl,  14  Pick.  Rep.,  285. 

A.  owning  a  mill,  agrees  with  B.  to  work  it,  and  divide  the  gross 
earnings  equally.  They  are  not  partners,  B.'s  share  being  only  a  com- 
pensation for  his  labor. — Ambler  v.  Bradley,  6  Vermont  Rep.,  119.  Tur- 
ner V.  Bissell,  14*  Pick.,  192. 

A  contractor  for  conveying  the  mail,  agreed  with  a  sub-contractor, 
that  he  shall  perform  half  the  service  and  be  entitled  to  half  the  compen- 
sation :  held,  that  this  agreement  did  not  constitute  a  partnership  between 
the  parties, — Wilkinson  v.  Jett,  1  Leigh.,  115.  Churchman  x.  Davis,  Q 
Wharton,  146. 

Where  two  persons  are  jointly  concerned  in  building  a  mill,  the 
promise  of  one  to  pay  for  advances,  will  not  bind  the  other.  The  com- 
munity of  interest  does  not  create  them  partners.  To  constitute  them 
such,  there  must  be  an  agreement  ultimately  to  share  in  the  profits. — 
Porter  v.  McClure,  15  Wendell- 

Between  the  partners  of  a  commercial  partnership  and  clerk,  who,  in 
addition  to  his  yearly  salary,  is  to  receive  a  share  of  the  profits,  there  is 
no  partnership  created. — St.  Victor  v.  Danbert,  9  Lou.  Rep.,  314.  Smith, 
V.  Craven,  1  Cramp.  Sr  Jer.,  5O0.  Jfdthan  v.  Gardere,  1 1  Lou.  Rep.,  262. 
Coe  V.  Cook,  3  Whart.,  569.  Miller  v.  Bartlett  8f  Harding,  15  Sergt.  Sf 
Rawle,  137.  Murray  v.  Whitney,  10  Johns.  Rep.,  226.  Rice  v.  Austin, 
16  Mass.  Rep.,  197.  Purviance  v.  McClintee,  6  Sergt.  Sr  Rawle^  259. 
Taylor  v.  Taylor,  3  Murphy  Rep.,  70. 

The  deriving  a  certain  emolument  from  trade,  does  not  constitute  a 
partnership;  but  if  this  emolument  depends  on  profit  and  loss,  then  it  is  a 
partnership. — Simpso7i  v.  Feltz,  1  McCord's  Ch.  Rep.,  218.  Chase  v. 
Barrett,  4  Paige,  148.     Bostwick  v.  Champion,  18  Wendell,  175. 

A.,  B.  and  C.  were  common  carriers  from  L.  to  F.,  a  separate  por- 
tion of  the  road  being  allotted  to  each;  and  it  having  been  stipulated 
also,  that  no  partnership  should  exist  between  them;  A.  for  himself  and 
the  other  parties,  agreed  with  the  mint  to  carry  coin  from  L.  to  F.,  and 
afterwards  makes  other  agreements  with  the  mint  to  carry  coin  to  places 
not  on  the  road  :  held,  that  all  the  parties  were  entitled  to  share  in  the 
profits  of  these  agreements. — Russell  v,  Jlustwik,  1  Sim.  Rep.,  52.  Brooks 
V.  Lourey,  2  McCord's  Rep.,  421.  Smilh  v.  Watson,  2  Barn.  S,~  Cresw.,  400. 
3  Dowl.  Si-  Ryl.,  751.  Read  v.  Hollinshead,  4  Barn.  Si-  Cresw.,  867.  7 
Dowl.  S{  Ryl.,  444. 

An  agreement  between  merchants  to  set  up  a  store,  and  for  one  to 
superintend  the  business  and  to  receive  one-third  of  the  profits  realized, 
(he  putting  in  no  stock),  constitutes  a  partnersLip. — Simpson  v.  Feltz,  1 
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McCord's  Rep.,  218.  C/iase  v.  Barrett,  4>  Paige,  MS.  Taylor  v.  Terme, 
3  Har.  <S-  Johns.  Rep.,  505.  Muzzy  v.  W/iilney,  10  Johns.  Rep.,  226. 
Hesket/i  v.  Blanchard,  4  East's  Rep.,  M^.  Geddes  v.  Wallace,  2  hligh., 
270. 

T.  and  R.  were  partners  in  an  adventure  to  Cadiz,  and  before  the 
whole  of  the  adventure  was  disposed  of,  the  parties  entered  into  a  new 
agreement,  under  the  following  nnernorandum :  I  agree  to  give  T.  half 
the  profits  he  makes  on  my  goods,  instead  of  a  commission,  after  ship- 
ping, freight  and  other  expenses  paid  ;  I  pay  T.'s  passage  out  :  held,  that 
the  parties  under  this  agreement,  were  partners. — Ex  parte  Richardson,  1 
Rose,  91.  Coll.  on  Part.,  18.  Ex  parte  Langdule,  18  Ves.,  300.  Ex 
parte  Hamper,  17  Ves.,  ^Oi.  Ex  parte  Rowlandnon,  1  Rose,  91.  Ex  parte 
Watson,  19  Ves.,  459.  Mair  v.  Glennie,  4  jMaule  4'  Selw.,  240.  Withing- 
ton  v.  Herring,  3  Moore  dc  Payne,  30.  Waugh  v.  Carver,  2  //.  Black.  Rep., 
235.  Wilkinson  v.  Eazier,  4  jEi/;.,  1S2.  Chase  v.  Barrett,  4  Paige,  14S. 
Baxter  v.  Rodman,  3  P?cA;.  A'e/).,  435. 

The  party,  in  order  to  constitute  him  partner,  must  have  such  an  in- 
terest in  the  profits  as  will  entitle  him  to  an  account,  and  give  him  a  spe- 
cific lien  or  preference  in  payment  over  other  creditors. — Champion  v. 
Bosiwick,  18  Weiidell,  175.     Pothier  de  Socicte,  no.  13.     Ex  parle  Chuck, 

1  Moore  Si-  Scott,  615.  Fox  v.  Clift,  2  Moore  Sr  Scott,  146.  Ex  parle 
Digby,  and  Ex  parte  Buckton,  1  Deacon,  341.  2  Montague  Sr  Jiyrion,  735. 
J^erot  v.  Burnand,  4  Russell,  247.  Barklie  v.  Scott,  1  Hudson  Sf  Brooks^ 
Rep.,  83. 

A  reasonable  expectation  of  profit  will  be  sufficient  to  constitute  a 
person  a  partner  ;  as  where  a  party  is  employed  to  sell,  and  to  have  a 
share  of  the  profits  if  they  exceed  a  certain  sum. — Dig.,  lib.  17,  tit-  2,  /. 
44.     Polh.  Cont.  de  Sociele,  no,  13. 

A  contract  by  which  an  actor  is  to  receive  a  certain  proportion  of  the 
receipts  each  night  he  plays,  does  not  render  him  a  partner  of  the  mana- 
ger ;  it  is  a  contract  for  hire. — Clinc  v.  Caldwell,  4  Lou.  Rep.,  420. 

Between  the  partners  of  a  commercial  firm,  and  a  clerk,  who,  in  ad- 
dition to  his  monthly  salary,  is  to  receive  a  share  of  the  profits,  there  is 
no  partnership  created. — St.  Victor  v.  Danbert,  9  Lou.  Rep.,  317. 

7.  How  are  part  o^^^lers  of  ships  considered,  as  regards  their  interest 
in  the  ship  X 

They  are  generally  tenants  in  common  and  not  partners  or  joint 
tenants  ;  yet  there  may  be  a  special  partnership  in  the  ship  as  well  as 
the  cargo,  in  regard  to  a  particular  adventure. — Mumford  v.  JVicholl,  20 
Johns.  Rep.,  611. 

The  several  part  owners  of  a  ship  are  not  partners,  but  tenants  in 
common. — Ex  parte  Young,  2  Ves.  <5f  Beames,  242-     Ex  parte  Harrison, 

2  Rose  Ca,s.  in  B.,  76.  Ex  parte  Gibson,  1  Montagu  on  Part.,  192.  Mer- 
rill V.  Bartlett,  6  Pick.,  47.  Jackson  v.  Robinsofi,  3  Mason,  138.  Scotlin 
V.  Stanly,  1  Dall.  Rep.,  129.  U.  S.  Ins.  Co.  v.  Scott,  1  Johns.  Rep.,  106, 
Wright  V.  Hunter,  I  East^s  Rep.,  20.  French  v.  Backhouse,  5  Burr., 
2727.  Sands  v.  Childs,  Salk.  Rep.^  31.  Max  v.  Roberts,  12  East's 
Rep.,  89. 
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Though  the  general  rule  is,  that  part  owners  of  ships  are  tenants  in 
common,  and  not  partners,  nor  liable  in  solido,  nor  entitled  to  a  settle- 
ment of  accounts  on  the  principle  of  partnership,  yet  vessels,  as  well  as 
other  chattels,  may  be  held  in  strict  partnership,  with  all  the  control  in 
each  partner  incident  to  commercial  partnerships. — Abbott  on  S/iij)p.,  81. 
Doddington  v.  Hillet,  1  Ves.^  497.  Jficholl  v.  Mumford,  20  Johns.  Rep., 
611.  Valines  Com..,  tome  1,  584.  Lamb  v.  Durante  12  Mass.  Rep.,  54. 
Phillip  V.  Burryma?}.,  3  Sliepley''s  Rep.,  425. 

In  Seabrook  v.  Rose,  2  HilVs  Ch.  Rep.,  555,  the  question  is  consider- 
ed, whether  owning  a  ship  employed  in  trade,  by  several  indistinct  shares, 
constitutes  a  partnership  ;  and  Chan.  Dessaussnre  was  of  opinion  that  it 
constitutes  a  partnership,  and  carries  with  it  all  its  incidents. — S.  P.  Her- 
man Sf  Son  V.  Lou.  St.  Ins.  Co.,  8  Lou.  Rep.,  267.  Vigers  v.  Sainett,  13 
Lou.  Rep.,  303. 

When  a  person  is  to  be  considered  as  a  part  owner,  or  as  a  partner, 
depends  upon  circumstances.  The  former  is  the  general  relation  between 
ship  owners ;  and  the  latter  the  exception,  and  requires  to  be  specially 
shown. — Wright  v.  Hunter,  1  East's  Rep.,  20.  Scottin  v.  Stanly,  1  Ball. 
Rep.  129.  E.  Holt  on  Shipp.  Int.,  p.  53.  Holder/iess  v.  Shackless,  8  Barn. 
Sf  Cresw.,  612.  3  Kent's  Com.,  155.  Thompson  v.  Snow,  4  Greenl.  Rep.^ 
264.     Jackson  v.  Robinson,  3  Mason's  Rep.,  138. 

The  cases  recognize  a  clear  and  settled  distinction  between  part 
owners  and  partners.  A  part  owner  has  only  a  disposing  power  over  his 
own  interest  in  the  ship,  and  he  can  convey  no  greater  title  ;  but  a  partner 
may  sell  the  whole  vessel ;  and  the  vendee,  in  a  case  free  from  fraud,  will 
have  an  indefeasible  title  to  the  whole  ship. — 3  Kent's  Com.,  155. 

8.  What  is  the  rule  where  lands  are  held  for  partnership  purposes  1 

The  rule  in  law  is,  that  it  creates  a  joint  tenancy.  But  in  equity, 
where  real  estate  is  acquired  with  partnership  funds,  for  partnership 
purposes,  it  will  be  regarded  as  partnership  stock,  and  liable  to  all  the 
incidents  of  partnership  'property.  It  may  also,  by  agreement  of  the 
parties,  be  held  as  personal  stock  of  the  company. — Sigourney  v.  Munn, 
7  Conn.  Rep.,  11. 

Where  partners  purchase  real  estate  for  the  purposes  of  the  partner- 
ship, it  is  usually  conveyed  to  them  as  tenants  in  common.  Therefore, 
upon  the  decease  of  one  of  several  partners,  to  whom  the  land  has  been 
conveyed,  the  legal  estate  in  such  partner's  share  will  descend  to  his  heir, 
who  will  be  tenant  in  common  with  the  surviving  partners.  In  this  case, 
if  under  all  the  circumstances  it  appear  that  the  heir  is  to  have  a  benefi- 
cial interest,  the  widow  of  the  deceased  partner  will  be  entitled  to  dower. 
—Collyer  on  Part.,  68.     Bell  v.  Phyn,  7  Ves.,  453. 

It  has  been  decided  in  Tennessee,  Louisiana,  and  Kentucky,  that 
real  estate  held  by  partners  for  partnership  purposes,  descends  and  vests 
in  the  heirs  at  law  of  the  deceased  partner,  as  real  estate  in  other  cases. 
— Yeaiman  v.  Woods,  6  Yerger  Rep.,  20.  Baca  v.  Ramos  et  al.,  10  Lou. 
Rep.,  417.  Anderson  v.  Tompkins,  1  Brack.  Rep.y  456.  Hart  v.  Hawkins^ 
3  Bibb.,  506. 
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OF  THE  EIGHTS  OF  PARTNERS  INTER  SE. 

1.  What  is  the  rule  as  to  the  interest  which  each  partner  has  in  the 
partnership  propertj'  1 

The  rule  is,  that  the  interest  of  each  partner  is  his  share  in  the  sur- 
plus, after  the  partnership  accounts  are  settled,  and  all  just  clainns  satis- 
fied.— J\''icholl  V.  Muniford,  4  Johns.  Ch.  Rep.,  522.  Fox  v.  Hanbury, 
Cowp.  Rep.,  445.  Taylor  v.  Fields,  4  Ves.,  396.  15  Ves.,  559.  Pierce  v. 
Jackson,  6  Mass.  Rep.,  242.  United  States  v.  Hark  el  al.,  8  Peters^  S.  C. 
Rep.,  271. 

2.  "What  is  the  rule  in  equity  as  to  the  obligation  of  partners  in  their 
conduct  towards  each  other  ? 

There  is  an  implied  obligation  among  partners,  to  use  the  property 
for  the  benefit  of  those  whose  property  it  is. — 15  Ves.,  229. 

Not  only  gross  frauds,  but  ti-ansactions  of  a  more  plausible  nature, 
such  as  intrigues  for  priv^ate  benefit,  are  clearly  offences  against  the  part- 
nership at  large,  and  as  such  are  relievable  in  a  court  of  equity. — Call, 
on  Part.,  95.  Marshall  v.  Coleman,  2  Jac.  8f  Walker,  266.  Homerville  v. 
Mackay,  16  Ves.,  382.  McCauly  v.  McFarlane,  2  Dessau,  239.  Honore 
V.  CoLmesnel,  1  J.J.  Marsh.,  519.  Glassinglonv.  Thwaites,  1  Sim.  Sf  Stu., 
124.  J^erot  v.  Burnard,  4  Russ.,  247.  S.  C,  2  Bligh.  JV.  S.,  215.  Davie 
V.  John,  1  McCle.,  206,  S.  C.  13  Price  Exch.  Rep.,  406.  Heart  v.  Corning, 
3  Paige,  566.  Taylor  v.  Taylor,  2  Murph.  Rep.,  70.  Craushay  v.  Collins, 
2  Russ.,  341.  Feredayv.  Wightvjick,  1  Russ.  S;  Mylne,-i:b.  S.  C.  Tamlyn, 
250.     Russell  v.  Austwick,  1  Sim.  Rep.,  52. 

Where  a  partner  who  superintended  exclusively  the  accounts  of  the 
concern,  agreed  to  purchase  his  co-partner's  share  of  the  business,  for  a 
sum  which  he  knew,  from  accounts  in  his  possession,  but  which  he  con- 
cealed from  his  co-partners,  was  an  inadequate  consideration,  the  agree- 
ment was  set  aside. — Maddeford  v.  Jlustwick,  1  Sim.,  29. 

The  plaintiff  and  Fenwick  were  partners  at  will  in  the  business  of 
glass  manufacturers,  and  for  that  purpose  had  taken  a  lease  of  some  glass 
houses  and  a  freestone  quarry.  Fenwick's  son  having  afterwards  been 
admitted  into  the  partnership,  he  and  his  father  applied  for  a  renewal  of 
the  lease,  in  their  own  names  alone,  without  communicating  the  fact  to 
the  plaintiff.  They  stated  to  the  agent  of  the  owner,  that  they  had  deter- 
mined to  have  no  further  connection  in  trade  with  the  plaintiff,  though  at 
that  moment  they  had  not  apprised  him  of  their  intention  to  dissolve  the 
partnership.  The  lease  was  renewed  in  the  name  of  the  Fenwicks,  from 
the  22d  of  Nov.  following.  The  Fenwicks  then  gave  the  plaintiff  notice 
of  their  intention  to  dissolve  the  partnership  on  the  same  22d  day  of  Nov. 
Sir  Wm.  Grant  held,  that  the  lease  so  renewed  was  the  property  of  the 
partnership  of  the  plaintiff  and  the  Fenwicks.  It  is  clear,  he  said,  tlia! 
one  partner  cannot  treat  privately,  and  behind  the  backs  of  his  co-partners, 
for  a  lease  of  the  premises  where  the  joint  trade  is  carried  on,  for  his  own 
individual  benefit  j  if  he  does  so  treat,  and  obtains  a  lease  in  his  own 
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name,  it  is  a  trust  for  the  partnership  ;  and  this  renewal  must  be  held  to 
have  been  so  obtained. — Featherstonaugh  v.  Fenwick,  17  Ves.,  298. 

The  same  rules  and  tests  are  applied  to  the  conduct  of  partners,  as 
are  ordinarily  applied  to  that  of  trustees  in  general.  A  trustee  ought 
strictly  to  pursue  the  even  tenor  of  his  way,  without  perverting  it,  directly 
or  indirectly,  to  his  own  personal  advantage.  So  there  is  an  obligation 
imposed  upon  a  partner  the  instant  he  receives  partnership  property, 
either  to  apply  it  to  partnership  purposes,  or  to  charge  himself  as  debtor 
with  it,  in  the  partnership  books. — Ex  parte  Young,  3  Ves.  6f  Beames,  36. 
Richardson  v.  Chapman,  1  Bro.  P.  Gas.,  324%  Crawskay  v.  Collins,  2 
Russ.,  325.  Const  v.  Harris,  Tier.  Sc  Russ.,  521.  Cunningham  v.  Little- 
field,  1  Edw.  Rep.,  104.  Simms  v.  Kirtley,  1  Monroe's  Rep.,  80.  Turner 
v.  Samuel,  4  Litt.  Rep.,  187.     Pendleton  v.  Wamberzer.  4  Cranch,  74. 

If  one  partner  withdraws  or  uses  the  partnership  funds  in  his  own 
private  trade  or  speculations,  he  must  not  only  account  for  the  monies  so 
withdrawn,  but  for  the  profits  of  that  trade. — Stoughton  v.  Lynch,  1  Johns. 
Ch.  Rep.,  467. 

But  a  partner  who  withdraws  funds  will  not  be  chargeable  with  com- 
pound interest,  unless  he  trades  or  speculates  with  them  to  a  profit. — 2 
Joh7is.  Ch.  Rep.,  210. 

A  partner  who  goes  abroad  on  his  own  personal  affairs  is  not  entitled 
to  charge  his  expenses  to  the  partnership. — Mumford  v,  Murray,  6  Johns. 
Ch.  Rep.,  452.     Withers  v.  Withers,  8  Peters'  S.  G.  Rep.,  355. 

3.  What  is  the  general  rule  as  to  the  right  of  a  partner  to  charge  the 
firm  for  his  care  and  expenses  in  transacting  the  partnership  business  1 

That  no  partner  is  entitled  to  compensation  for  his  services,  unless 
there  is  a  special  agreement.  Nor  is  he  to  be  allowed  for  interest  on 
money  advanced  to  the  firm,  until  a  general  settlement  or  dissolution. — 
Lee  V.  Lashbrook,  9  Leigh.  Rep. 

In  the  management  of  the  co-partnership  business,  each  partner  is 
attending  to  his  own  business  therein,  as  well  as  to  the  interest  of  his  co- 
partners ;  and  the  law  implies  no  agreement  to  compensate  either  of  them 
for  their  various  and  unequal  duties  and  services  in  the  management  of 
the  business  of  the  firm  ;  but  one  of  the  co-partners  may  be  answerable  to 
the  others  for  an  injury  which  the  company  has  sustained  by  his  fraudu- 
lent misconduct,  in  violation  of  his  duty  as  a  partner. — Caldwell  v.  Leiber, 

7  Paige,  483. 

On  the  other  hand,  if  the  company  wrongfully  confiscate  the  stock 
of  a  partner,  he  has  an  action  to  be  re-instated  in  his  rights  ;  but  his  stock 
will  remain  subject  to  the  debts  and  losses  of  the  company  until  the  dis- 
solution.— Lesseps  v.  The  Architect  Co.,  13  Lou.  Rep.,  415. 

The  expenses  of  a  partner  confined  within  the  prison  bounds,  under 
process  issued  on  a  judgment  against  the  firm,  are  to  be  paid  out  of  the 
partnership  funds. — Day  v.  Mate,  2  JV*.  S.  Mart.  Lou.  Rep.,  90. 

A  partner  going  abroad  on  the  business  of  the  firm,  will  be  allowed  for 
his  reasonable  expenses,  as  for  travelling  and  hodir A.  —Withers  v.  Withers, 

8  Peters''   S.  C.  Rep.,   355.     In  this  case  the  partnership  business  was 
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carried  on  in  the  District  of  Columbia.  There  was  a  covenant  in  the 
articles  that  each  should  pay  his  own  imJividual  expenses.  In  the  course 
of  the  partnership  business  it  became  necessary  for  the  defendant  to  re- 
main some  time  in  New  York,  at  a  considerable  expense,  which  he 
charged  to  the  firm  ;  this  the  co-partner  refused  to  allow,  and  after  a 
dissolution  of  the  lirm,  brought  his  bill  for  an  account  of  the  monies  so 
applied.  The  court  held,  that  the  covenant  in  the  articles  extended  only 
to  private  family  expenses,  and  not  to  the  business  of  the  firm,  and  allow- 
ed the  defendant  such  expenses  as  he  actually  proved,  viz.  :  ten  dollars 
and  eighty-seven  cents  per  week  for  board. 

4.  What  is  the  rule  as  to  the  right  of  partners  to  connect  themselves 
with  other  concerns,  or  to  engage  in  private  speculations^. 

The  rule  in  equity  is,  that  a  partner  cannot  engage  in  another  con- 
cern which  necessarily  gives  him  a  direct  interest  adverse  to  that  of  the 
partnership. — Classington  v.  Thwaites,  1  Sim.  S)  Stu.  Rep.,  133.  Burton 
v.  Wookey,  Madd  4*  Gild.  Rep.,  367.  Mumford  v.  Murray,  6  Johns.  Ch. 
Rep.,  17. 

No  person  who  owes  a  duty  to  another,  can  place  himself  in  a  situ- 
ation which  gives  himself  a  bias  against  the  discharge  of  that  duty. — .¥c- 
Cauley  v.  McFarlane,  2  Z)essaM.,"239.  Maddeford  v.  Austwick,  1  Sim. 
Rep.,  89.  Smith  i7i  re  Hay,  6  Mad.  Rep.,  2.  Marshall  v.  Coleman,  2Jac. 
Sr  Walk.  Rep.,  266.  Somerville  v.  Mackay,  16  Ves.,  382.  Chavary  v.  Vun 
Sommer,3  Woodes,  sec.  416.  1  Swanst.  Rep.,  511.  17  Ves.,  198.  Dig., 
lib.  17,  tit.  I.  4,  et  I.  65. 

The  good  faith  of  partners  is  mutually  pledged  to  each  other,  that 
the  business  shall  be  conducted  with  their  actual  and  personal  interposi- 
tion, enabling  each  to  see  that  the  other  is  carrying  it  on  for  their  mutual 
advantage  and  not  destroying  it. — Coll.  on  Part.,  101. 

5.  What  is  the  general  rule  as  to  the  rights  of  the  partners  in  manag- 
ing the  partnership  affairs  % 

One  partner  cannot  exclude  another  from  an  equal  management  of 
the  concern,  whether  the  partnership  be  in  full  operation,  or  whether  it  be 
only  subsisting  for  the  purpose  of  winding  up  the  affairs. — 2  Jac  Sf  Walk., 
558.      Wilson  v.  Greenwood,  1  Swanst.  Rep.,  481. 

This,  however,  must  be  received  with  some  limitation  :  for,  if  one 
partner  were  solely  interested  in  the  partnership  property  in  specie,  the 
other  sharing  in  the  profits  only,  it  could  hardly  be  said  that  the  latter 
had  an  equal  power  in  the  management  of  the  property  in  specie. — Coll. 
on  Part.,  102. 

Chacun  des  associes  peut  se  servir  des  choses  appartenants  a  la  socicte, 
pourvu  quHl  les  fasse  servir  aux  usages  auxquels  elles  sont  desHnees,  et 
quHl  rCen  use  fas  de  manitre  a  empecher  ses  associes  d''en  user  d  leur  tour 
pareillement. 

But  if,  for  example,  there  is  in  the  partnership  effects  a  city  house 
which  is  destined  to  be  rented,  one  of  the  partners  cannot  be  permitted  to 
oppose  a  contract  of  rent  which  his  co-partners  have  made  with  a  third 
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person  under  pretence  of  occupying  a  part  of  the  house  proportioned  to 
his  share  in  the  partnership  and  leaving  the  surphas  to  his  co-partners,  he 
must  consent  to  the  contract,  or  find  a  tenant  at  a  higher  price  in  a  very- 
short  delay  ;  which  sliould  be  given  him.  But  if  it  was  a  house  not  des- 
tined to  be  rented,  but  for  the  habitation  of'.the  partners,  one  partner  can- 
not prevent  his  co-partners  from  occupying  a  part  proportioned  to  their 
interests. 

Likewise  if  there  is  among  the  effects  of  the  partnership  a  horse  des- 
tined to  travel  on  the  affairs  of  the  firm,  one  partner  cannot  be  prevented, 
when  the  horse  has  no  travelling  to  do,  from  riding  him,  leaving  to  his 
co-partners  the  same  privilege. 

Chacun  des  associes  a  le  droit  d'obliger  ses  associes  a  faire  avec  lui  les 
impe/ises  qui  so?it  mcessaires  pour  la  conservation  des  choses  dependantes  de 
la  societe  ;  L.  i%ff-  comm.  div. 

For  example,  if  the  houses  want  repairs,  or  if  there  is  a  quantity  of 
wine,  of  which  the  casks  want  new  hooping,  each  may  oblige  his  co-part- 
ners to  join  with  him  to  make  these  repairs,  and  are  bound  by  his  con- 
tracts with  the  workman. 

Uji  arsocic  ne  peut  faire  aucun  changement  ni  innovation  sur  les  heri- 
tages dependans  de  la  societe  :  qiumd  meme  cette  novation  seroii  advantageuse 
a  la  societe  :  In  re  communi  neminem  dominorum  quicquam  facere  invito 
altera  posse  :  in  re  enim  pari  potiorem  esse  causam  p)rohibentis  ;  D.  28,  ff. 
comm.  divid. 

Therefore  if  one  of  the  partners  without  consent  of  his  co-partners 
sends  workmen  to  build  a  house  upon  their  land  held  in  common,  the 
other  partners  may  well  prevent  it.  Quia  ille  qui  facere  conatur,  quodam- 
modo  sibi  alienmn  jus  praripit,  si  quasi  solus  dominus  ad  suum  arbitrium 
uti  communi  velit  ;  L.  11,^.  si  sero.  vindic. 

But  if  the  partner  has  achieved  the  work  without  having  been  prohib- 
ited by  his  co-partners,  he  cannot  be  compelled  to  demolish  it,  but  only  to 
indemnify  the  company,  unless  it  is  greatly  to  the  interest  of  the  company 
that  the  work  done  in  the  absence  or  unknown  to  the  other  parties  should 
not  be  suffered  to  subsist. 

Un  associe  nepeut  aliener  ni  engager  les  choses  dependantes  de  Ja  societe 
si  ce  n^ est  pour  la  part  quil  y  a:  nemo  ex  sociis  plus  parte  sua  potest  alien- 
are,  etsi  totorum  bonorum  socii  sint  ;  L.  68,  Jf.  pro  soc. 

In  commercial  partnership  each  of  the  partners  is  supposed  to  have 
given  to  each  of  his  associates  the  power  to  administer  in  the  name  of 
the  firm  the  ordinary  affairs  of  the  partnership  ;  as  to  sell  and  to  buy  the 
merchandise  in  which  the  firm  deal,  to  pay  and  receive  j  and  the  contracts 
of  each  will  bind  the  firm,  though  the  consent  of  the  other  partners  was 
not  obtained. 

But  where  one  partner  is  about  to  make  a  contract  in  the  name  of  the 
firm,  his  co-partner  may,  before  it  is  concluded,  interfere  and  prevent  it. 
In  re  pari  potiorem  causam  esse  p)i'ohibe7itis  constat ;  L.  28,  ff.  de  comm. 
divid. 

In  a  case  where  the  mortgagee  of  mines  in  possession  was  called  on 
by  the  mortgagor,  his  partner,  to  expend  monies  on  them,  the  mortgagor 
insisting  that  the  mines  were  injured  for  want  of  the  expenditure,  Lord 
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Eldon  said,  that  taking  this,  not  as  a  mortfrago,  but  as  a  partnership,  he 
ahoulil  like  to  liear  to  what  expense  a  partner  coukl  be  called  to  go  who 
might  happen  to  be  a  very  large  creditor  to  the  partnership  trade. — Rowe 
V.  Wood,  2  Jac.  Sr  Walk.  Rep.,  556.     Coll.  on  Part.,  102. 

As  a  general  rule,  each  one  of  the  members  of  a  co-partnership  has  an 
equal  right  to  the  possession  of  the  partnership  effects,  and  to  collect  and 
apply  them  in  satisfaction  of  the  debts  of  the  firm. — Law  v.  Ford,  2 
Paige's  Rep.,  310.     Poth.  de  Societe,  67. 

One  partner  cannot,  in  general,  incur  large  unnecessary  expenses  on 
account  of  the  partnership,  as  by  ordering  expensive  repairs. — -Dig.,  lib. 
17,  tit.  68.     Poth.  de  Societe,  chap.  5,  sec.  1,  Ab.  87. 

6.  What  is  the  rule  as  to  the  employment  of  stock  in  trade  by  one 
partner  \ 

That  the  stock  of  the  partnership  is  only  to  be  employed  in  augmen- 
tation of  the  trade,  for  the  mutual  benefit  of  the  partners  ;  neither  of  them 
can  make  use  of  it  for  his  private  advantage.  Therefore  if  one  partner 
borrows  money  of  the  other  on  his  note,  he  shall  pay  interest,  though  lie 
had  more  money  in  the  stock  than  he  borrowed, — Beacher  v.  Grubaum, 
Mosely's  Rep.,  3.  Stotighton  v.  Lynch,  1  Johns.  Ch.  Rep.,  4^70,  Robinson 
V.  Crowder,  4  McCord\s  Rep.,  590.  Coll.  on  Part.,  103.  Lesseps  v.  Jlr- 
chitect  Co.,  13  Lou.  Rep.,  415. 

Unless  there  be  an  agreement  to  the  contrary,  it  is  the  ordinary 
course  that  each  partner  be  able  to  dispose  of  the  partnership  stock  for 
the  augmentation  of  the  trade,  and  to  negotiate  bills  and  notes  in  the  name 
of  the  firm,  and  where  he  has  advanced  money  to  receive  contribution. — 
Mcllreath  v.  Margetson,  4  Doug.'s  Rep.,  296.  In  re  Webb,  2  Moore's 
Rep.,  500.  United  States  Bank  v.  Winship  6;  Binney,  5  Peters''  S.  C. 
Rep.,  529.  Anderson  et  al.  v.  Tompkins,  1  Brock''s  Rep.,  459.  Dennis- 
toun  V.  Be  Bugs  et  al.,  18  Mart.  Rep.,  48.     Coll.  on  Part.,  103. 

In  the  absence  of  any  express  stipulation  a  majority  must  decide  as 
to  the  disposal  of  partnership  property  :  or  if  no  majority  can  be  obtained 
to  decide  as  to  such  disposal,  or  there  are  but  tv/o  partners  in  the  firm, 
one  or  more  partners  may  manage  the  concern  as  they  think  fit,  provided 
it  be  within  the  rules  of  good  faith  and  warranted  by  the  circumstances  of 
the  case. — 3  Chitty's  Laws  of  Commerce,  234.  Anderson  et  al.  v.  Tomp- 
kins, 1  Brock's  Rep.,  456. 

7.  What  is  the  rule  as  to  the  respective  rights  of  the  partners  in  the  ab- 
sence of  stipulations  1 

Prima  facie,  the  rights  of  the  partners  are  equal;  and  therefore  in 
matters  out  of  the  routine  of  business,  it  seems  unreasonable  that  the  mi- 
nority should  be  driven  to  dissolve  the  partnership,  or  yield  to  the  wishes 
of  the  majority.  In  one  case  it  is  said  that,  in  all  sea  adventures,  the 
acts  of  the  majority  bind  the  whole. — Falkland  v.  Cheney,  5  Bro.  Par.  Ca., 
495. 

The  act  of  the  majority  of  the  partners  binds  the  firm  between  them- 
selves, unless  special  provision  is  made  to  the  contrary. — Kirk  v.  Hodge- 
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S071,  3  Johns.  Ch.  Rep.,  400.  Le  Page  v.  McRea,  1  Wendell,  164>. 
Winchester  v.  Jackson,  3  Hayioood\s  Rep.,  310.  Prichard  v.  Draper,  1 
i^/M.  iS-  .y¥7//«e,  191.  1  Tamlyfi,  332.  PaZ»6.  v.  G«s^,  6  Co//.  i?ep.,  279. 
C'unni?ighain  v.  Littlejield,  1  Edw.  Rep.,  lO-i.  Lucas  v.  7%e  Bank  of  Da- 
rien,  2  .SVet/;.  i2ep.,  280.  Brisban  v.  Boyd,  4  Paige,  17.  Combe  v.  5o5- 
lye//,  1  i)a«a  iJe;^.,  495.  Phillips  v.  Txirner,  2  Dev.  <S'  -B««-,  123.  Mc72ea 
V.  McKenzie,  2  Deu.  <S*  -Sa«.,  232.  ^/^.  Gen.  v.  -Steife  £a«/c,  1  Dev.  Sf 
Batt.,  363.  Caldwell  v.  Leiber,  7  Paige,  483.  Po^//.  ofe  Societe,  JVo.  73. 
Petrovic  v.  /fyc?e  e/  a/.,  16  Zom.  i?ep.,  223.  PMg'A  v.  Priestly,  15  Xom. 
i2e/j.,  287. 

Chacun  des  associes  pent  se  servir  des  choses  appartenants  a  la  societe, 
pourvu  qu'il  lesfasse  servir  aux  usages  auxquelles  elles  sont  destinies,  et  quHl 
rCen  use  pas  de  maniere  a  empecher  ses  associes  d^en  user  en  leur  tour  par- 
eillement. — Pothier  du  Cont.  de  Soc.  n.  84. 

In  an  universal  partnership  of  the  whole  estate  and  goods,  of  all  pro- 
fits, and  of  all  other  expenses,  each  partner  can  only  dispose  of  his  own 
share,  and  he  ought  not  to  take  out  of  the  common  stock  for  his  own 
particular  expenses,  more  than  is  necessary  for  the  maintenance  of  him- 
self and  family.  Thus,  partners  of  their  whole  estate  and  goods  who 
have  children,  educate  and  maintain  them  out  of  the  joint  stock,  but 
they  cannot  take  marriage  portions  out  of  it  for  their  daughters;  for  a 
marriage  portion  is  a  capital  which  the  partner  ought  to  take  out  of  his 
own  share,  unless  it  be  otherwise  regulated  by  the  contract. — Domat,  B. 
1,  tit.  9,  sec.  4.  Dig;  lib.  27,  tit.  2,  /.  18.  J^emo  ex  sociis  plus  parte  sua 
potest  alienare,  etsi  totorum  bonorum  socii  sint. 

The  majority  of  partners  have  a  right  to  bind  the  minority,  provided 
their  conduct  is  that  of  men  acting  bona  fide,  and  not  conspiring  to  baffle 
and  defeat  the  minority.  The  act  of  the  majority  is  the  act  of  all,  provid- 
ed all  are  consulted  and  the  majority  are  acting  bo7id  fide — meeting  not 
for  the  purpose  of  negativing  what,  when  they  have  met  together,  they 
may,  after  due  consideration,  think  proper  to  negative. —  Const,  v.  Harris, 
Turn.  Sj'  Russ.,  516. 

8.  What  is  the  rule  as  to  the  power  of  partners  after  a  dissolution,  Avith 
respect  to  rights  created  during  the  partnership  ? 

As  to  those  rights,  their  power  remains  the  same,  and  so  do  their 
obligations.  It  is  therefore  the  duty  of  those  who  are  appointed  to  wind 
up  the  affairs  of  the  partnership,  to  do  everything  for  the  utmost  advan- 
tage of  the  concern.  No  partner  can  make  use  of  the  property  inconsist- 
ent with  that  purpose  ;  nor  in  performance  of  this  business  can  he  to 
himself  claim  any  particular  reward  or  compensation  for  his  trouble  ;  as 
for  instance,  by  charging  commission  for  collecting  in  the  debts.  And  all 
compositions  for  debts  after  dissolution,  and  before  separation,  are  for  the 
benefit  of  the  partnership.: — 1  Taunt.  Rep.,  104.  1  Swanst.  Rep.,  507. 
Beak  V.  Beak,  2  Swanst.  Rep.,  627.  Whittle  v.  McFarlane,  Knapp  Priv. 
Coun.  Rep.,  312.  Bradford  v.  Kimberly,  3  Johns.  Ch.  Rep.,  43.  Frank- 
lin V.  Robinson,  1  Johns.  Ch.  Rep.,  157.  Johnson  v.  Boons  Adm.,  1  Har- 
ri7igtoits   Rep.,  172.     Phillips  v.  Lockhart,  1  JV.  S.   Alabama  Rep.,  521 
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Goddard  v.  Pratt,  16  Pick.  Rep.,  412.     Gastle  v.  Reynolds,  10   Watts,  51. 
Yale  V.  Ya/e,  13  Conn.  Rep.,  185. 

Generally,  the  same  rules  which  regulate  the  rights  and  duties  of 
partners,  where  the  firm  consists  of  individual  members  only,  will  equally 
apply  when  the  firm  consists  of  several  distinct  firms,  or  partly  of  distinct 
firms  and  partly  of  individual  members.  Therefore,  where  A.  and  B.,  as 
partners,  engage  in  a  speculation  with  C,  A.  and  B.  are,  with  reference 
to  C,  as  one  individual  ;  and  A.  is  answerable  to  C,  in  respect  to  the 
dealings  of  B.  in  the  joint  speculation. — Ault  v.  Goodrich,  4  Russ.,  430. 
Coll.  on  Part.,  105.  Cunainghavi  et  al.  v.  Walker,  2  Shaw's  Scotch  Ap- 
peal Cases,  225.  Wallace  et  al.  v.  Campbell,  2  Shaw's  Scotck  Appeal 
Cases,  467      Gould  v.  Leonard,  18  Pick.,  511. 


OF  THE  RIGHTS  AND  OBLIGATIONS  OF  PARTNERS 
UNDER  ARTICLES. 


1.  What  are  the  rules  established  in  equity  for  the  construction  of 
partnership  articles  ? 

1.  The  duties  and  obligations  arising  from  that  relation  are  regulat- 
ed, as  far  as  they  are  touched,  by  the  express  contract.  If  it  does  not 
reach  all  those  duties  and  obligations,  they  are  implied  and  enforced  by 
law.— 15  Ves.,  226. 

2.  Partnership  articles  are  read  in  a  court  of  equity  as  not  contain- 
ing the  clauses  on  which  the  partners  have  not  acted. 

In  ordinary  partnerships  nothing  is  more  clear  than  this,  that  although 
partners  enter  into  a  written  agreement,  stating  the  terms  on  which  the 
joint  concern  is  to  be  carried  on,  yet,  if  there  be  a  long  course  of  dealing, 
or  a  course  of  dea^ling  not  loi.g,  but  still  long  enough  to  demonstrate  that 
they  have  agreed  to  change  the  terms  of  the  original  written  agreement, 
they  may  be  held  to  have  changed  those  terms  by  contract.  For  instance, 
if  one  of  the  parties  agree  that  no  one  of  them  shall  draw  a  bill  of  ex- 
change in  his  own  name,  without  the  concurrence  of  all  the  others,  yet,  if 
they  afterwards  slide  into  the  habit  of  permitting  one  of  them  to  draw  or 
accept  bills  without  the  concurrence  of  the  others,  equity  will  hold  that 
they  have  varied  the  terms  of  the  original  agreement  in  that  respect. —  1 
Swanst.  Rep.,  469.     Const,  v.  Harris,  1  Tur.  Sr  Russ.,  523. 

3.  Transactions  of  partners  are  always  to  be  looked  at,  in  order  that 
you  may  determine  between  them,  even  against  the  articles,  what  clauses 
in  those  articles  will  not  bind  them,  provided  those  transactions  afford  a 
higher  probability,  amounting  almost  to  a  demonstration. — Smith  v.  The 
Duke  of  Chandos,  Barnard's  Rep.,  412.  2  Bligh.,  297.  Coll.  on  Part., 
113. 

4.  How  are  articles  taken  in  regard  to  the  nature  of  the  business  1 
In  order  to  warrant  the  extension  of  a  partnership  to  a  business  or 
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branch  of  business  not  originally  contemplated  by  the  parties,  the  unani- 
mous consent  of  all  the  partners  is  requisite  j  for  it  is  competent  for  any 
individual  member  of  the  firm  to  insist,  that  the  business  of  the  partnership 
shall  be  confined  to  the  objects  for  which  it  was  constituted.  Therefore, 
where  a  joint  stock  company  was  formed  for  the  purpose  of  effecting  fire 
and  life  insurances,  it  could  not,  without  the  consent  of  all  the  sharehold- 
ers, be  extended  to  marine  insurances.  And  a  court  of  equity  will  re- 
strain particular  members  from  engaging  other  members  in  projects  in 
which  they  have  not  consented  to  be  engaged,  or  the  engaging  in  which 
they  have  not  encouraged,  assented  to,  empowered,  or  acquiesced  in,  ex- 
pressly or  tacitly,  so  as  to  make  it  equitable  that  they  should  check  or 
restrain  them. — Coll.  on  Part.,  113.  Gow.  on  Part.Jlpj).,  407.  Marshal 
V.  Coleman,  2  Jac.  Sf  Walker,  266.  Somerville  v.  Mackay,  16  Ves.,  382. 
2  Story  on  Eq.  Jurisp.,  618.  Canter  v.  Burke,  2  Har.  S;  Gill  Rep.,  296. 
Cousi  V.  Harris,  1  Tur.  Sr  Russ.,  521.  Tabb.  v.  Gist,  6  Call  Rep.,  279. 
Pigoit  v.  Bailey,  I  McClen.  S)"  Young  Rep.,  569.  Peityt  v.  Jameson,  6 
Madd.  Rep.,  14.6. 

5.  What  is  the  rule  of  law  as  to  the  time  of  commencement  of  a  part- 
nership, where  no  time  is  mentioned  in  the  articles  \ 

The  rule  is,  that  it  will  begin  from  the  date  of  the  articles  ;  and  parol 
evidence  cannot  be  received  to  show  that  it  was  intended  to  commence 
at  a  future  period. — Williams  v.  Jones,  5  Barn.  Sf  Cresw.,  298. 

6.  What  is  the  rule  as  to  the  style  of  the  firm  % 

That  where  members  of  a  partnership  contract  by  covenant,  that  the 
firm  shall  be  A.  B.  C.  and  D.,  it  is  a  breach  of  that  covenant  for  A.  to 
sign  those  instruments  to  which  the  covenant  refers,  in  the  name  of  A.  & 
Co.  So  also,  strictly  speaking,  it  is  no  less  a  breach  of  that  covenant  for 
D.  to  sign  his  own  name,  adding,  for  himself  and  partners. — Coll.  on  Part., 
1 14..  2  Story  on  Eq.  Jurisp.,  Ql8.  JYarshal  v.  Coleman,  2  Jac.  Sr  Walker, 
266,     Poth.  de  Sociite,  no.  57. 

7.  How  is  the  clause  in   regard  to   the    shares  of  capital  to  be  con- 
strued ? 

If  any  share  is  to  be  advanced  by  instalments,  this  is  debitum  in 
presenti  solvendum  infuturo  ;  and  therefore,  the  partner  admitted  upon 
these  terms  is  a  debtor  to  the  partnership  for  the  unpaid  instalments.  In 
a  case  where  a  sole  trader  agreed,  in  consideration  of  a  sum  payable  hy 
instalments,  to  take  two  persons  into  partnership  with  him  for  the  term  of 
eighteen  years,  and  became  bankrupt  five  months  after  the  comnnence- 
ment  of  the  partnership,  when  only  one  of  the  instalments  was  due ;  it 
was  nevertheless  held,  that  the  two  persons  bought  the  right  of  becoming 
partners,  and  having  the  consideration  for  their  money,  the  bankrupt's  as- 
signees were  entitled,  at  the  respective  periods,  to  receive  the  whole  of 
the  remaining  instalments. — Jlkkurst  v.  Jackson,  1  Swanst.  Rep.,  89. 
Phillips  v.  Lockhart,  1  JV.  S.  Alabama  Rep.,  521.  Ketchum  v.  Durkee  1 
40 
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Hoffman's  Rep.,  bSS.  Gould  v.  Leonard,  18  Pick.  Rep.,  bll.  Goddartv. 
pi-ait,  16  Pick.  Rep.,  412.  Caswell  v.  Howard,  16  Pick.  Rep.,  556.  Cun- 
ningham  et  al.  v.  Walker,  2  S/iaw''s  Sco/ch  Appeal  Cases,  225.  Wilkin- 
son\.  Jett,l  Leigh.,  115.  Churchman  v.  Davis,  6  Wharton,  14'6.  JVa- 
Ma;z  V.  Gardere,  11  Low.  Rep.,'7d. 

Where  A.  and  B.  airreecl  to  share  equally  in  the  profit  or  loss  on  the 
sale  of  goods  to  be  purchased,  it  was  held,  that  the  fact  that  A.  alone  pur- 
chased and  paid  for  the  goods,  did  not  imply  a  promise  on  the  part  of  B. 
to  repay  him  lialf  the  money  advanced,  before  a  final  settlement  of  the 
transaction. — Williams  v.  Henshaw,  11  Pick.  Rep.,  79. 

By  articles  of  co-partnership  between  T.  and  J.,  T.  was  to  furnish,  as 
stock,  the  sum  of  S20,000,  and  J.  was  to  manage  the  business,  and  with 
the  proceeds  of  sales  to  keep  up  the  stock  at  its  original  value,  and  the 
profits  were  to  be  divided  equally  between  them  ;  and  at  the  termination 
of  the  partnership,  J.  was  to  deliver  up  to  T.  the  stock  then  remaining,  to 
the  value  of  $20,000,  losses  by  bad  debts,  decay  of  goods  and  inevitable 
accidents  excepted  :  held,  that  such  losses  should  be  regarded  as  dimin- 
ishing the  profits,  and  were  not  to  be  deducted  from  the  capital  stock  so 
long  as  there  was  a  surplus  of  property  above  the  $20,000. — Leach  v. 
Leach,  IS  Pick.,  G8. 

8.  How  is  the  covenant,  not  to  exercise  the  same  trade  on  separate  ac- 
count, construed '? 

If  there  is  such  a  covenant,  it  will  be  binding.  But  the  rule,  expres- 
sio  unius  est  exclusio  alterius,  applies  to  these  covenants ;  and  therefore, 
if  a  party  covenant  not  to  be  engaged  in  a  particular  business,  it  is  to  be 
presumed  that  all  others  were  intended  to  be  left  open  to  him.  Upon  this 
principle,  where  the  proprietors  of  a  morning  paper  had  bound  themselves 
by  covenant  not  to  engage  in  any  other  morning  paper,  it  was  held,  that 
this  afforded  a  conclusion  that  it  was  the  intention  of  the  parties  that  they 
might  engage  in  an  evening  paper  ;  but  that  it  was  not  competent  for  such 
as  did  engage  in  the  evening  paper,  to  publish  in  it  information  obtained 
at  the  expense  of  the  morning  paper,  until  after  it  had  been  published  in 
the  morning  paper. — Glassington  v.  Thwaites,  1  Sim.  4r  Stu.  Jdep.,  132.  2 
Story  on  Eq.  Jurisp.,  618- 

A  covenant  not  to  practise  on  the  partner's  separate  account,  does 
not  extend  to  prevent  him  from  canvassing  for  future  business. — Coates  v. 
Coates,  1  Madd.  Sf  Geld.,  287.  Morris  v. ^Coleman,  17  Ves.,  438.  7  Jar. 
on  Con.,  98. 

Where  it  was  covenanted  that  the  co-partnership,  which  was  in  the 
trade  of  a  brewer,  should  continue  for  eleven  years,  with  a  proviso  that 
if  either  of  the  partners  should  be  so  minded,  on  giving  six  months'  notice 
to  the  other,  he  should  be  at  liberty  to  quit  the  trade  and  mystery  of  a 
brewer,  and  the  other  party  should  be  at  liberty  to  continue  the  trade  on 
his  own  account:  it  was  held,  that  a  party  giving  notice  could  not  carry 
on  the  trade  on  his  own  account. — Cooper  v.  Watson,  3  Doug.  Rep.,  413. 
2  Chitty,  413. 

If  several  persons  enter  into  partnership,  under  a  stipulation  that  the 
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co-partners,  or  any  of  them,  shall  not,  during  the  continuance  of  the  co- 
partnership, engage  in  any  other  business  otherwise  than  upon  the  ac- 
count and  for  the  benefit  of  the  same  co-partnership ;  and  after  the  exe- 
cution of  the  articles,  one  of  the  partners  with  the  consent  of  the  others 
becomes  a  partner  in  a  separate  firm,  the  articles  of  partnership,  coupled 
with  such  consent,  will  not  operate  to  make  the  other  partners  of  the 
original  firm,  partners  also  in  the  separate  firm. — Bosanquet  v.  Wray^  6 
Tau?it.  Rep.,  597.     'Z  Marsh.  Rep.,  319. 

But  a  person  may,  by  a  decree  of  a  court  of  equity,  become  a  partner 
in  the  separate  business  of  his  co-partner  entered  into  without  his  consent, 
in  violation  of  the  articles. — So?nerville  v.  Mackay,  16  Ves.,  382.  2  Hov. 
Supp.,  450.     Coll  on  Pari.,  115. 

9.   What  is  the  efiiect  of  a  clause  in  the  articles  conferring  on  one  of 
the  partners  the  administration  of  the  partnership  aflliirs  ? 

The  acting  partner  is  considered  as  the  general  agent  of  all  the  part- 
ners, concerning  the  property  and  business  of  the  partnership,  as  to  re- 
ceive and  to  give  discharges  for  the  debts  due  the  association,  to  take 
necessary  measures  to  procure  the  payment,  to  pay  the  debts  due  from 
the  firm,  to  make  contracts  with  the  servants  and  workmen  employed  in  tlie 
service  of  the  association,  to  sell  the  things  of  the  firm  which  are  destined 
to  be  sold,  and  none  others.  Procurator  totorum  honorum  doriiini  neque 
mobiles,  neque  immobiles,  neque  servos  sme  speciali  domini  mandato  alienare 
potest,  nisifructus,  aut  alia  quae  facile  corrumpi  possunt. 

The  acting  partner  has  not  authority,  without  the  consent  of  the  co- 
partners, to  compromise  legal  proceedings  instituted  on  behalf  of  the  firm, 
for  this  is  beyond  the  power  of  a  procurator  or  general  agent.  Mandato 
generali  non  contineri  etiam  transactionem  decidendi  causa  interpositam. 

'Quelque  etendue  quHl  ait  regue  par  la  clause  du  contrat  le  pouvoir  d' 
administrer  les  effets  de  la  societe,  il  ne  s'ete.nd  pas  a  •pouvoir  disposer  par 
donation  des  effets  de  la  societe. — Pothier  Trait e  du  Cont.  de  Societe,  no.  66 
a  69. 

If  the  power  of  administering  the  partnership  affairs  is  made  a  con- 
dition of  the  contract,  it  cannot  be  revoked,  for  this  being  a  condition  of 
the  articles,  it  is  supposed  that  the  partner  would  not  have  consented  to 
join  in  the  partnership  without  this  power  ;  and  in  such  case  the  acting 
partner  may  do,  even  against  the  will  and  in  spite  of  the  opposition  of  the 
other  partners,  all  the  acts  which  belong  to  his  administration,  provided 
he  acts  without  fraud,  for  the  benefit  of  the  firm. 

If  the  power  of  administration  is  not  a  condition  in  the  articles,  it  is 
no  more  than  a  simple  mandate,  and  if  granted  to  one  of  the  partners  it 
may  be  revoked,  as  he  is  only  a  simple  mandatory  of  the  partners  and  can 
do  nothing  against  their  will. — Pothier  Traite  de  Cont.  de  Soc,  no.  71. 

Sometimes  it  is  agreed  by  the  contract  of  partnership,  that  several  of 
the  partners  shall  have  the  administration  of  the  affairs  of  the  concern. 
Sometimes  it  is  divided  between  them,  as  that  one  shall  have  the  power 
to  make  the  purchases,  and  another  to  sell  the  merchandise  ;  each  may 
do  such  acts  as  pertain  to  the  part  of  the  administration  confided  to  him 
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But  if  the  administration  has  not  been  divided  between  them,  eacli  may 
separately  do  validly  all  the  acts  which  belong  to  the  partnership  business, 
unless  tlic  clause  by  which  they  are  appointed  provides  that  one  cannot 
act  without  the  other  ;  such  a  clause  must  be  executed,  even  in  case  one 
of  the  partners  shall  be  incapable  of  acting  by  reason  of  sickness  or  other- 
wise, until  it  is  otherwise  provided.  Si  pbires  sint  magistri  non  divisis 
officiis,  quodcumque  cinti  uno  geslum  erit,  obligat  exercitorem  ;  si  divisis,  ut 
alter  locando,  alter  exige/ido,  pro  cujusque  officio  obligatur  exerciior.  Sed 
si  sic  prcBposuif,  vt  plerumque  faciunt,  ?ie  alter  sine  altera  quid  gerat  ;  qui 
contraxit  cum  una,  sibi  imputabit. — Path,  de  Societe,  no.  72. 

10.  How  is  the  stipulation  to  account  construed  1 

In  a  case  where  the  articles  directed  that  a  yearly  settlement  should 
be  made  on  the  25th  of  March,  and  if  a  partner  died,  his  estate  should 
share  in  no  profits  subsequent  to  the  last  yearly  settlement,  and  the  last 
settlement  was  made  on  the  5lh  of  November,  181 1,  and  a  partner  died  in 
February,  1SJ3  ;  it  was  held,  that  his  estate  up  till  the  5th  of  November, 
1812. — Petyl  V.  Jameson,  1  Madd.  Sf  Gild.,  146. 

11.  What  is  the  general  rule  as  to  the  alteration  of  the  articles'? 

They  cannot  be  altered  without  the  consent  of  all  the  partners. — 
Const.  V.  Harris,  1  Tur.  <S*  Russ.,  517. 

If  co-partners  agree  by  letter  to  vary  their  original  proportions  in  the 
concern,  this  agreement  shall  not  be  set  aside  on  the  allegation  of  one, 
that  he  was  misled  into  the  variation,  unless  there  be  clear  proof  of  mis- 
representation.— Broadfoot  v.  Gibsofi,  3  Dessau.  Rep.,  39. 

12.  How  are  clauses  for  the  admission  of  a  deceased  partner's  repre- 
sentatives, to  be  construed  % 

So  as  to  give  them  an  option  to  become  partners  or  not,  and  not  as 
constituting  them  partners  absolutely ;  for,  to  produce  the  latter  effect 
(assuming  that  it  can  be  produced),  the  intention  should  be  unequivocally 
expressed. — 7  Jarman  on  Conv.,  33. 

By  partnership  articles  it  was  stipulated,  that  the  partnership  should 
continue  for  nineteen  years,  and  that  if  either  of  the  partners  should  die 
during  that  term,  the  widow  or  other  personal  representative  of  the  partner 
so  dying,  should  be  let  into  the  partnership  and  become  a  partner  therein, 
in  the  same  manner  and  upon  the  same  terms  and  conditions :  Held,  that 
this  was  not  an  absolute  or  imperative  obligation  on  the  widow  or  personal 
representative  to  become  a  partner,  but  only  an  option  so  to  do,  with  a 
stipulation  by  the  surviving  partner  to  admit  them  5  that  the  widow  or 
personal  representative  was  entitled  to  a  reasonable  time  to  inspect  and 
examine  the  partnership  accounts,  but  not  to  have  the  accounts  taken  be- 
fore they  elected  whether  they  would  become  partners. — Pigott  v.  Bagley, 
1  McCle.  4-  Young,  569. 

In  the  case  of  Wainright  \.  Waterman,  1  Ves.,  311,  by  a  power  un- 
der the  articles,  one  of  two  partners  appointed  his  executors  to  carry  on 
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the  trade  m  his  room,  and  desired  them  to  nominate  J.  a  partner,  and  gave 
J.  a  legacy  of  4,000/,  when  he  should  become  a  partner,  but  directed  it  to 
sink  into  the  estate,  if  he  should  die  before  twenty-one,  or  decline  to  be  a 
partner,  and  gave  the  rest  among  his  grand-children.  Afterwards  the 
testator  by  a  codicil  directed  that  it  should  be  entirely  in  the  discretion 
of  his  executors,  whether  to  appoint  J.  to  be  a  partner  or  not,  any  direc- 
tion in  his  will  to  the  contrary  notwithstanding  5  and  if  they  shall  not  think 
fit  to  appoint  him,  the  legacy  given  to  him  to  be  void.  The  executors 
difiered  in  opinion  about  admitting  J.  to  be  a  partner,  some  being  for  it 
and  some  against  it.  Whereupon  J.  filed  his  bill  against  the  executors, 
praying  to  be  admitted  ;  and  Lord  Thurlow  decreed  according  to  the 
prayer  of  the  bill :  observing,  that  if  the  executors  had  united  in  declar- 
ing that  the  plaintiff  was  unfit  to  be  admitted,  they  had  a  right  to  exclude 
him,  and  he  must  have  lost  the  4,000/.  and  all  the  rest  ;  but  as  the  circum- 
stances were,  and  as  they  made  no  such  declaration,  either  before  he  was 
twenty-one,  or  at  that  time,  the  plaintiff"  was  entitled  to  be  admitted. 

It  seems  reasonable  that  when  a  continuation  of  the  partnership  is 
clearly  intended  by  articles,  a  representative  or  legatee,  who  is  appoint- 
ed partner  by  a  will  made  in  pursuance  of  the  articles,  should  abide  by 
the  terms  of  the  will,  by  becoming  a  partner,  if  he  elect  to  take  the  be- 
nefit of  the  will. 

And  in  a  case  where  C,  being  possessed  of  certain  mines  and  iron- 
works, held  under  leases,  bequeathed  them  in  shares  to  his  executors,  A., 

B.  and  C,  as  partners.  A.,  B  and  C,  carried  on  the  concern  for  some 
time  in  partnership,  but  without  articles.     B.  assigned  his  share  to  A. ; 

C.  died  ;  and  it  was  held  on  general  principles,  that  at  C.'s  death  the 
partnership  between  him  and  A.  was  dissolved,  and  that  C.'s  executor 
could  not  compel  A.  to  continue  in  partnership  with  him  for  the  benefit 
of  C.'s  children  ;  yet  Lord  Eldon  said,  if  the  testator  had  thought  proper 
by  his  will  to  declare,  that  his  legatees  should  continue  the  partnership 
as  long  as  the  longest  of  the  leases  should  endure,  no  person  claiming  un- 
der that  will  could  enjoy  the  benefit  it  conferred,  without  submitting  to  the 
inconvenience  which  it  imposed. — Crawshay  v.  Maule,  1  Swanst.  Rep., 
512.  Kershaw  v.  Mathews,  2  Russ.,  62.,  2  Kenfs  Com.,  57.  Coll.  on 
Part.,  122. 

Where,  by  the  articles  of  partnership,  it  is  agreed  that  the  executors 
or  administrators  of  the  partner  dying,  shall  continue  the  partnership  if 
they  think  fit,  they  will  be  considered  partners,  unless  they  give  notice 
within  a  reasonable  time  to  the  survivors. — Morris  v.  Harrissn,  Colics' 
Par.  Cas.,  157. 

In  the  Roman  law,  a  partnership  could  not  be  continued  by  stipula- 
tion, beyond  the  decease  of  one  of  the  partners. — Dig.^,  Ho.  17,  tit.  2,  /. 
52,  55,  59.     Argout,  Inst,  au  Droit  Fr.,  liv.  3,  cA,23. 

Pothier  held  such  a  stipulation  to  be  reasonable  and  lawful. — Poth. 
de  Societe,  no.  145.  And  the  Code  Civile  Fran,  has  adopted  his  opinion. — ■ 
Art.  1868. 

In  Louisiana  it  may  be  stipulated  that  in  case  of  the  death  of  one  of 
the  partners,  the  partnership  shall  continue  between  the  heir  of  the  de- 
ceased and  the  surviving  partners,  or  between  the  surviving  partners 
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only-  But  if  the  stipulation  be,  that  the  partnership  shall  continue  be- 
tween the  survivors  only,  the  heir  of  the  deceased  shall  be  entitled  to  a 
division  of  the  partnership  property,  as  it  stood  at  the  day  of  the  death 
of  the  ancestor,  and  to  share  in  the  profits  of  any  partnership  operation 
in  which  his  share  of  the  stock  was  employed,  and  which  was  unfinished 
at  that  time. — Lou.  Civil  Code,  art.  2853. 

In  case  of  a  stipulation  that  the  heir  shall  be  admitted,  and  the  part- 
nership continued  after  the  death  of  one  of  the  partners,  the  heir  has  his 
election  to  become  a  partner  or  not. — Louisiana  Bank  v.  Kenner''s  Succes- 
sion, 1  Lou.  Rejp.,  384-. 


OF  THE  INTEREST  OF  PARTNERS  IN  THE  PARTNERSHIP 
PROPERTY,  AND  WHAT  IS  PARTNERSHIP  PROPERTY. 

1.  In  what  relation   do  partners  stand  to  each  other,  in  regard  to  the 
partnership  efTects '( 

In  the  relation  of  joint  tenants.  They  are  seised  j9er  mi  et  per  tout  ; 
per  Lord  HardwicI:. — 1   Ves.,  182. 

However,  though  they  are  joint  tenants  of  all  the  partnership  effects 
durmg  their  lives,  yet  at  least  in  such  part  of  it  as  is  moveable,  there  is 
no  survivorship  either  at  law  or  in  equity. — Co.  Liti.,  182.  1  Roll.  Abr. 
C.     Com.  Dig.,  tit.  Merck.  D. 

Jus  accrescendi  inter  ?nercatores  pro  benejicio  commercio  locum  non 
habct.     Co.  Litt.,  182. 

This  is  to  be  taken  with  some  qualification.  When  it  is  said  by  the 
law  merchant  thejMs  accrescendi  does  not  take  place  among  partners  in 
trade,  it  is  meant  that  it  does  not  take  place  for  the  exclusive  benefit  of 
the  survivor,  as  it  does  in  a  joint  tenancy  at  the  common  law  ;  but  that  the 
survivor  holds  the  partnership  funds  as  a  trustee,  for  the  payment  of  the 
partnership  debts  ;  and  the  balance,  if  any,  to  be  distributed  equitably  be- 
tween the  representatives  of  the  deceased  and  the  survivor.  The  repre- 
sentatives of  the  deceased  partner  have  a  right  to  insist  that  the  partner- 
ship effects  shall  be  applied  to  the  payment  of  the  partnership  debts. — 
Case  V.  Aheel,  1  Paige  Rep.,  393.  Egberts  v.  Wood,  3  Paige  Rep.,  517. 
3  Bent's  Com.,  37. 

On  the  death  of  one  partner  his  representatives  become  tenants  in 
common  with  the  survivor,  and  with  respect  to  choses  inaction,  survivor- 
ship so  far  exists  at  law,  that  the  remedy  to  reduce  them  into  possession 
vests  exclusively  in  the  survivor,  for  the  benefit  of  the  parties  in  interest. 
Martin  v.  Cromp,  1  Lord  Raymond,  340.  Ri'lgeley  v.  Cary,  4  Har.  Sf 
McHen..,  167.  McCulloh  v.  Dashiell,  1  Har.  Sf  Gill.,  96.  Booth  v.  Parks, 
1  Malloy  Rep.,  465.  Hart  v.  Hawkins,  3  Bibb.  Rep.,  506.  Edgar  v. 
Donnally,  2  Munf.,  387.  Higginson  v.  Air,  1  Dessau.,  427.  Smit/i  v. 
Jackson,  2  Eduo.  Rep.,  28.  Fisher  v.  Tucker,  1  McCord's  Ch.  Rep.,  173. 
Sale  v.  Dishman,  3  Leigh  Rep.,  748.  Egberts  v.  Wood,  3  Paige's  Rep., 
517.     J\''orris'  Heirs  v.  Ogden's  Executors,  11  Mart.  Lou.  Rep.,  455. 

The  surviving  partners  can,  without  the  consent  of  the  representatives 
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of  the  deceased  partner,  appropriate  the  partnership  property  to  the  pay- 
ment of  partnership  debts,  and  may  give  such  preferences,  in  the  payment 
of  debts,  as  they  may  think  proper. — Egberts  v.  Wood,  3  Paige  Rep.,  517. 
McJllister  v.  Montgomery,  3  Haywood,  94.  Ridgley  v.  Carey,  4  Har.  4' 
McHen.,  167.  Hart  v.  Hawkins,  3  Bibb.,  506.  Higginson  v.  ^ir,  1 
Dessau.,  427.  Hammersleyv.  Lambert,  2  Johns.  Ch.  Rep.,  509.  Southard, 
V.  Lewis,  4  Dana,  148.  .¥^7/5  v.  Argall,  6  Paige,  577.  Hutchinson  v. 
StoiVA,  7  Pa^Ve,  26. 

By  the  law  of  Louisiana,  a  surviving  partner,  as  such,  has  no  right  to 
sue  for  or  receive  the  debts  due  the  firm. — Crozier  v.  Hodge,  3  Lou.  Rep., 
358.  Flower  v.  0''Conner,  7  Lou.  Rep.,  197.  Cutler  v.  Cocheran,  13 
Z,oM.  /?ejo.,  484.  Derbigmj  v.  Monidelli,  15  Low.  i2ep.,  496.  Connolly  v. 
Cheves,  16  Low.  i?e/i.,  30. 

2.   What  is  the  rule  as  to  what  is  to  be  considered  partnership  property  1 

That  depends  very  much  upon  the  articles  of  partnership,  the  inten- 
tions of  the  parties,  and  the  manner  in  which  the  property  was  acquired. 
Mines  are  for  many  purposes  partnership  property.  They  are  liable  to 
the  debts  of  the  co-partnership,  and  to  the  debts  owing  by  the  separate  part- 
ners to  the  partnership. — Fereday  v.  Wightwich,  Tamlyn  Rep.,  250.  S. 
C.  1  Russ.  8^  Mylne,  45. 

Real  estate  acquired  with  partnership  funds,  for  partnership  purposes, 
will  be  regarded  in  equity  as  partnership  stock,  and  liable  to  all  the  inci- 
dents attending  that  description  of  property.  So,  real  estate  originally  put 
in  as  partnership  stock,  or  acquired  with  partnership  funds,  may,  by  agree- 
ment of  the  partners  in  their  articles,  or  at  the  time  of  the  purchase,  be- 
come partnership  stock. — Sigourney  v.  Munn,  7  Conn.  Rep.,  11.  Gow.  on 
Part.,  54.  Crawshay  v.  Maule,  1  Swanst.  Rep.,  521.  Selrig  v.  Davies,  2 
Dow  Par.  Cas.,  242.  Phillips  v.  Phillips,  1  Mylne  <Sr  Keene,  649.  Edgar 
V.  Donnolly,  2  Munf.Rep.,  387.     Green  v.  Green,  1  Ham.  Rep.,  535. 

In  Philips  V.  Philips,  1  Mylne  4"  Keene,  it  was  held,  that  real  estate 
acquired  with  partnership  funds,  for  partnership  purposes,  was  to  be  taken 
as  personal  estate,  and  that  it  retains  that  character  as  between  the  real 
and  personal  representatives  of  a  deceased  partner.  This  may  be  called 
the  better  and  more  generally  prevailing  doctrine. — 3  Rentes  Com.,  36. 
Coll.  on  Part.,  96. 

But  the  authorities  are  not  by  any  means  agreed  upon  the  point  either 
in  England  or  the  United  States.  In  Thornton  v.  Dixon,  it  was  held,  that 
the  use  and  enjoyment  of  freehold  property,  as  partnership  stock,  or  the 
purchase  of  it  with  partnership  funds,  was  not  evidence  joer  se  of  an  inten- 
tion to  convert  it  into  personalty,  in  the  absence  of  an  express  agreement 
to  that  effect.  And  in  that  case,  which  was  one  of  the  partners  bringing 
into  the  partnership  lands,  for  partnership  purposes,  and  so  continuing  to 
hold  and  use  them  for  many  years,  and  during  the  partnership  they  also  pur- 
chased other  lands  with  the  partnership  funds  for  the  same  purpose,  the 
better  to  enable  them  to  carry  on  their  trade.  Yet  Lord  Thurlow  decided  that 
upon  the  decease  of  a  partner,  his  share,  with  its  produce,  should  go  to  his 
heir  and  not  to  his  executor.  His  lordship  observing  that  had  the  agreement 
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been  that  tlie  mills  (the  property  was  paper-mills)  should  be  valued  and 
sold,  it  would  have  converted  them  into  personalty  of  the  partnership,  but 
that  the  agreement  in  this  case  was  not  sufficient  to  vary  the  nature  of  the 
property;  therefore,  that  after  the  dissolution,  the  property  would  result 
according  to  its  respective  nature,  the  freehold  descending  to  the  heir,  the 
personal  to  the  executor,  notwithstanding  they  were  together  for  the  pur- 
poses of  trade. — 3  Bro.  Ch.  Rep.,  199.  Stuariv.  The  Marquis  of  Bute, 
11    Ves.,  665.     Be/l  v.  Phyn,  7  Ves.,  4o3.     How.  St/pp.,  61. 

These  decisions  must  be  considered  as  overruled  in  the  English 
chancery,  but  they  are  still  followed  in  some  of  the  United  States. — In 
Selrig  V.  Davits,  2  Dovii's  Far.  Cas.,  242. 

Lord  Eldon,  in  giving  his  opinion,  ol^served  that  all  property  involved 
in  a  partnership  concern  ought  to  be  considered  as  personal. — In  Ripley 
v.  Waterworth,  7  Ves.,  225.  2  Hov.  Svpp.,  57,  and  cited  at  length  in  Coll. 
on  Part.,  73. 

It  was  decreed  that  lands  and  sugar  houses,  held  by  partners  for  the 
purpose  of  carrying  on  the  business  of  sugar  refiners,  should  upon  the  de- 
cease of  one  of  the  partners  be  converted  into  monej'.  The  testator  was 
seised  in  fee  of -three  undivided  eighth  parts  of  the  lands  and  sugar  houses 
by  indentures  of  lease  and  release,  the  same  with  the  five  remaining 
eight  parts  were  conveyed  to  trustees  to  the  use  of  such  person  or  per- 
sons and  for  such  estate  or  estates,  as  the  testator,  Waterworth  & 
Woods,  should  together  appoint  ;  and  in  the  mean  time  the  testator's 
three  eighth  parts  to  the  use  of  the  testator,  for  the  purpose  of  carrying  on 
the  trade  in  partnership  with  Waterworth  &  Woods,  or  such  persons  as 
they  should  agree  to  admit  as  partners.  The  deed  contained  a  provi- 
sion, that  upon  the  dissolution  of  the  partnership,  the  sugar  house  and 
premises  should  be  sold,  and  the  proceeds  of  the  sale  applied  to  discharge 
such  debts  of  the  partnership  as  the  joint  stock  of  the  partnership  might 
fall  short  of  paying  ;  the  residue  to  be  divided  between  the  partners,  three 
eighth  parts  to  the  testator,  and  five  eighth  parts  between  the  other  two, 
and  there  was  also  a  provision  that  in  case  of  the  death  of  one  or  more  of 
the  partners,  the  survivor  or  survivors  might  take  the  share  of  the  deceased 
partner.  Upon  the  decease  of  the  testator,  Watorworth  gave  notice  that 
he  elected  to  become  the  purchaser  of  the  testator's  three  eighth  parts, 
which  he  purchased  accordingly. 

An  inquiry  having  been  directed  in  the  cause,  as  to  what  interest 
the  testator  had  in  the  freehold  estate,  and  sugar  houses,  the  Master  stat- 
ed his  opinion  to  be,  that  the  testator  had  a  chattel  interest  therein.  Ex- 
ceptions were  taken  to  the  report  by  the  co-heirs,  stating  that  the  report 
ought  to  have  certified  that  the  testator  had  a  fee  simple  estate,  and- that 
the  money  belonged  to  the  heir  at  law.  But  Lord  Eldon  held  that  it  was 
personal  estate.  By  the  deed,  it  is  to  be  considered  part  of  the  capital  or 
stock  in  trade.  The  subject,  1  admit,  is  real  but  combined  with  a  great 
number  of  fixtures,  utensils,  and  instruments,  many  of  which  are  personal. 
There  being  three  parties,  it  was  rational  that  they  should  engage,  that 
when  the  partnership  should  cease,  the  property  should  by  mutual  agree- 
ment be  disposed  of,  as  should  be  most  beneficial  to  all  of  them,  it  was  be- 
neficial that  the  whole  should  be  sold  out  and  out  at  the  end  of  the    con- 


OP  PARTNERS.  321 

cern,  rather  than  that  each  individual  third  part  should  be  brought  to  mar- 
ket. It  was  necessary  that  the  partners  bring  capital  into  the  business  and 
have  a  place  for  carrying  it  on,  to  purchase  utensils,  &c.,  in  which  they 
were  to  have  similar  interests  as  in  the  house,  for  the  benefit  of  the  trade, 
though  m-Qny  of  them  were  personal ;  and  they  agreed  to  carry  on  the  busi- 
ness as  long  as  it  should  be  their  pleasure.  The  question  is,  whether  three 
persons  engaging  in  the  purchase  of  real  property,  such  as  this,  and  to  be 
applied  to  such  purposes,  might  not,  and  did  not,  contract,  that,  if  the 
partnership  should  be  dissolved  by  the  act  of  all,  or  the  death  of  one,  it 
should  all  be  sold  together  for  the  purpose  of  producing  more  benefit  upon 
the  sale.  His  Lordship  afterwards  determined  that  the  money  arising 
from  the  sale  of  the  sugar  houses  and  premises,  &c.,  was  to  be  considered 
as  personal  estate.  This  principle  was  carried  still  further  in  the  case  of 
Townshend  v.  Devnynes,  1  Mount,  on  Part.  *^pp.,  26. 

And  Mr.  Collyer  concludes  his  examination  of  the  cases  with  re- 
marking that,  upon  the  whole,  the  better  opinion  seems  to  be,  that  although 
the  legal  estate  in  the  freehold  property  purchased  by  partners  for  the  pur- 
poses of  their  trade,  will  go  in  the  ordinary  course  of  descent,  yet  the  equi- 
table interest  in  such  property  will  be  held  to  be  partnership  stock  and 
distributable  as  personal  estate. — Coll.  on  Pari.,  76.  Fereday  v.  Wight- 
wick,  Tamlyn  Rep.,  250.  1  Russ.  8c  Mylne,  45.  Randall  v.  Randall,  1 
Sim.  Rep.,  271.  Morris  v.  Kearsley,  2  Young  Sr  Coll.  Rep.,  139.  Bligh 
V.  Bent,  2  Young  Sf  Coil.,  268. 

These  latter  cases  settle  the  doctrine  in  England  upon  the  most  im- 
proved principles  of  equity  jurisprudence,  and  that  entirely  beyond  con- 
troversy. In  many  of  the  American  cases  the  courts  have  adhered  to  the 
doctrine  of  Lord  Thurlow  in  Thornton  v.  Dixon,  3  £ro.  Ch.  Rep.,  199,  and 
of  Sir  Wm.  Grant  in  Bell  v.  Phyn,  7  Ves.,  453,  which  declare  the  old 
English  rule  upon  the  subject.  In  Tennessee  and  North  Carolina,  it  has 
been  hold,  that  real  estate  held  by  partners  descends  and  vests  in  the  heirs 
at  law  of  a  deceased  partner,  as  real  estate  in  other  cases. — Yeatman  v. 
Woods,  6  Yerger^s  Tenn.  Rep.,  20.  McAllister  v.  Montgomery,  3  Hawd. 
JV.  C.  Rep.,  94. 

But  in  a  more  recent  case  in  North  Carolina,  the  English  doctrine 
to  its  full  extent  is  adopted,  and  it  is  held  that  lands  purchased  with  part- 
nership funds  are  not  held  by  the  owners  as  tenants  in  common,  but  as 
joint  tenants,  as  co-partners  ;  and  a  bill  for  the  partition  of  such  lands  upon 
the  ground  of  their  being  held  in  common  or  joint  tenancy  simply,  cannot 
be  restrained  ;  as  there  can  be  no  division  of  partnership  property  until  the 
amounts  of  the  partnership  havebeen  taken,  and  the  clear  interest  of  each 
partner  ascertained. — Bdtrd  v.  Baird,  1  Dev.  Sc  Bat.  Eq.  Rep.,  524. 

In  Louisiana  it  has  been  decided  that  if  real  estate  be  acquired  by  a 
firm,  it  will  be  joint,  and  not  partnership  property. — Skillman  v.  Purnell, 
3  Lou.  Rep.,  194.     14  Lou.  Rep.,  200. 

In  Deloney  v.  Hutchinson,  2  Rand.  Va.  Rep.,  183,  it  was  held  that  real 
estate  purchased  by  partners  for  the  purposes  of  their  trade,  is  considered 
both  in  law  and  equity  as  an  estate  in  common.  Therefore,  a  surviving 
partner  can  have  no  other  claim  against  real  estate,  held  in  partnership, 
than  any  other  creditor  has. 
41 
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In  Coles  V.  Coles,  15  Johns.  Rep.,  159,  the  old  English  doctrine  was 
fully  recognized,  and  also  in  Smith  v.  Jackson,  2  Edwards'  Rep.,  28,  where 
it  was  held  by  the  vice-chancellor  upon  the  authority  of  Thornton  v.  Dixon, 
that  where  parties  buy  real  estate  with  joint  funds,  for  partnership  purposes, 
there  is  no  right  of  survivorship  in  the  lands.  Upon  the  death  of  one 
partner  intestate,  his  share  descends  to  his  heir.  The  supreme  court  of 
Mass.  in  Goodwin  v.  Richardson,  11  Mass.  Rep.,  decided  to  the  same  ef- 
fect. 

In  Mississippi  those  cases  have  been  held  to  express  the  true  rule. — 
Wooldrige  v.  Wilkins,  3  Howard^s  Rep.,  360. 

Other  American  cases  agree  with  the  modern  English  rule.  In 
Sigourney  v.  Mun,  the  authorities  were  fully  examined,  and  the  doctrine 
declared,  that  real  estate  acquired  with  partnership  funds,  for  partnership 
purposes,  would  be  regarded  in  equity  as  partnership  effects,  and  liable 
to  all  the  incidents  of  partnership  property.  It  might  also,  by  agreement 
of  the  parties,  be  regarded  as  personal  stock  of  the  company. — 71  Conn. 
Rep.,  11. 

In  Green  v.  Green,  1  Ham.  Rep.,  the  same  doctrine  is  declared.  It 
was  there  a  question  whether  the  widow  of  a  deceased  partner  was  en- 
titled to  dower  in  the  lands  purchased  in  the  names  of  the  partners,  with 
partnership  funds  ;  and  it  was  held  that  she  was  not.  The  land  being 
purchased  for  the  use  of  the  partnership,  it  became  in  equity  personal 
property,  and  subject  to  all  the  liabilities  of  the  joint  stock  in  trade,  and 
consequently  a  fund  for  the  payment  of  partnership  debts  in  preference  to 
separate  creditors. 

And  in  Sumner  v.  Hampson,  8  Ohio  Rep.,  364,  it  was  held  that  dower 
could  not  be  claimed  in  lands  held  by  the  partners  manifestly  as  partner- 
ship stock,  to  the  injury  of  partnership  creditors. — S.  P.  Richardson  v. 
IVyatt,  2  Dessau.,  471. 

In  Winslow  v.  Chiffelle,  South  Carolina  St.  Rep.,  in  Eg.,  1824,  it 
was  held  that  lands  used  by  partners  of  a  mill,  was  co-partnership  pro- 
perty, and  subject,  like  other  partnership  property,  to  the  payment  of 
partnership  debts,  in  preference  to  the  claims  of  separate  creditors.  This 
doctrine  has  received  the  unqualified  approbation  of  the  most  distinguish- 
ed juridical  writers  of  this  country.  Mr.  Justice  Story  speaks  of  it  as  a 
just  and  enlightened  principle  of  equity  jurisprudence. —  1  Slory  on  Eg. 
Jurisp.,  624. 

And  Mr.  Chancellor  Kent  comments  with  some  severity  on  the  old 
doctrine  and  the  American  decisions  which  support  it.  He  says,  the  de- 
cisions on  this  side  of  the  question  (and  particularly  those  in  New  York, 
viz..  Coles  V.  Coles,  15  Johns.  Rep.,  159,  and  Smith  v.  Jackson,  2  Edw. 
Rep.,  28,)  go  to  the  entire  subversion  of  the  equity  doctrine  now  prevalent 
in  England,  and  appear  to  me  to  be  a  sacrifice  of  a  principle  of  policy,  and 
above  all,  of  a  principle  of  justice,  to  a  technical  rule  of  doubtful  authority. 
There  is  no  need  of  any  other  agreement  than  what  the  law  will  necessa- 
rily imply,  from  the  fact  of  an  investment  of  partnership  funds,  by  the  firm, 
in  real  estate  for  partnership  purposes.  If  the  partners  mean  to  deal  hon- 
estly, they  cannot  have  any  other  intention  than  the  appropriation  of  the 
investment,  if  wanted,  to  pay  the  partnership  debts. — 3  Rentes  Com.,  40. 

In  Car  v.  Hoxie,  1  Sumner  Rep.,  it  was  held,  that  where  real  estate 
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is  purchased  for  partnership  purposes,  and  on  partnership  account,  let  the 
legal  title  be  vested  in  whom  it  may,  as  where  the  conveyance  is  taken  to 
the  partners  as  tenants  in  common,  it  will  in  equity  be  deemed  partner- 
ship property,  and,  like  other  effects,  personal  estate  ;  and  the  partners 
are  the  cestuis  que  trust,  and  will  be  so  considered  between  the  executor 
of  the  deceased  partner  and  his  assignee,  heir,  or  devisee. 

A  deed  to  a  co-partnership  vests  the  property  in  the  concern,  not  in 
the  individual  members.  Each  takes  an  entirety,  and  by  his  own  deed 
can  only  convey  his  right  to  the  residue  after  the  settlement  of  the  co- 
partnership accounts. — Donaldson  v.  The  Bank  of  Cape  Fear,  1  Dev.  Eq. 
Cos.,  103.     Contra  Anderson  et  al.  v.  Tompkins,  1  Brock.  Rep.,  463. 

In  Louisiana,  commercial  partnerships  are  confined  to  personal  pro- 
perty exclusively  ;  if  a  firm  buy  real  property,  they  become  joint  owners 
of  it,  not  partners. — Skillman  v.  Purnell,  3  Lou.  Rep.,  497.  Leckie  v. 
Scott,  10  Lou.  Rep.,  420. 

Lands  purchased  by  partners  under  an  agreement  that  they  shall  be 
sold  for  the  benefit  of  the  partnership,  will  be  regarded  as  joint  stock  ;  or 
if  there  be  no  agreement,  if  there  be  such  application  to  the  purposes  of 
the  concern  as  evinces  an  original  understanding  of  the  parties  that  the 
lands  are  to  be  treated  as  such,  they  will  likewise  be  so  considered.  But 
where  there  is  no  such  agreement  or  application  of  the  lands,  as  evinces 
the  original  understanding  to  have  been  that  they  were  considered  as  joint 
stock,  the  widow  of  a  decease-d  partner  will  be  entitled  to  dower  in  the 
lands. — Woolridge  v.  Wilkins,  3  Howard's  Rep.,  360. 

A.  and  B.,  members  of  a  firm,  took  in  deposit  a  mortgage  as  security 
for  an  advance  made  by  them  ;  it  was  subsequently  assigned  to  A.  alone, 
but  in  consummation  of  the  original  agreement ;  and  A,,  as  assignee,  fore- 
closed the  mortgage  and  bought  in  the  property  in  his  own  name  ;  it  was 
held  that  an  action  might  be  maintained  by  the  depositor  against  both  the 
partners  for  the  proceeds  of  the  sale,  as  for  money  had  and  received,  and 
that  he  was  entitled  to  recover  the  amount  of  the  purchase  money,  deduct- 
ing the  advance  made  to  him. — Gilchrist  v.  Cunningham,  8  Wendell,  641. 

3.  What  is  the  rule  as  to  the  interest  of  partners  in  leasehold  property 
taken  for  partnership  purposes  % 

If  a  partner  take  a  lease  of  lands  in  his  own  name,  for  the  purposes 
of  the  partnership,  he  will  be  considered  in  equity  as  a  trustee  of  such 
lease,  for  himself  and  his  partners,  the  lease  being  deemed  to  be  incident 
to  the  partnership. — Foster  v.  Hall,  5  Ves.,  308.  Coll.  on  Part.,  78.  Fea- 
therstonaugh  v.  Fenwick,  17  Ves.,  298.     Leach  v.  Leach,  17  Pick.,  68. 

A  leasehold  interest  is  to  be  disposed  of  as  other  property ;  and,  if 
not  disposed  of  by  consent,  the  lease  and  goodwill  must  be  sold  like  other 
Durtnership  effects. — Dougherty  v.  Van  JVostrand,  1  Hoffmanns  Rep.,  539. 

4.  What  is  the  general  rule  as  to  the  interest  of  a  partner  in  the  part- 
nership property  '? 

The  established  rule  is,  that  the  interest  of  each  partner  in  the 
partnership  property,  is  his  share  of  the  surplus,  after  the  partnership 
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debts  are  paid. —  United  States  v.  Hack  et  al.,  5  Peters'  S.  C.  Rep.,  271. 
3  Kenfs  Com.,  37.  Mcholl  v.  Munford,  4  Johns.  Ch.  Rep.,  522.  Fox  v. 
Hanbury,  Coup.  Rep.,  445.  Taylor  v.  Fields,  4  Ves.,  396.  Coll.  on  Part., 
65.  Hoxiev.  Carr,  1  Sumncr^s  Rep.,  173.  £x  jsar^e  Rujffin,  6  Fes.,  119. 
Roderiquez  v.  Hefferman,  5  Johns.  Ch.  Rep.,  428.  Canfield  v.  Hard,  6 
Conn,  iiejo.,   ISO. 

5.  What  is  the  general  rule  as  to  the  lien  of  partners  upon  the  partner- 
ship property  1 

It  may  be  laid  down  as  a  general  principle,  that  each  of  the  partners 
has  a  specific  lien  on  the  partnership  stock,  not  only  for  the  amount  of 
his  share,  but  for  monies  advanced  by  him  beyond  that  amount,  for  the 
use  of  the  co-partnership. — West  v.  Skipp,  1  Ves.,  142.  Ex  parte  Ruffin, 
6  Ves.,  119.  Ridgley  v.  Cary,  4  Har.  Sf  McHen.,  167.  Brandford  v.  Kim- 
berly,  3  Johns.  Ch.  Rep.,  433.  Conwell  v.  Saniidge,  5  Dana  Rep.,  212. 
Commercial  Bank  v.  J\Jayor  et  al.,  11  Lou.  Rep.,  213.  Hoxiev.  Carr,  1 
Sumner^s  Rep.,  173.  Payne  v.  .Mathews,  6  Paige,  19.  Conwell  v.  Sandidge 
Jldmrs.,  8  Dana,  279.     Sifory  v.  Moon,  3  Dana,  334. 

Where  two  entered  into  partnership  in  a  trading  voyage  to  the  West 
Indies  ;  the  return  cargo  was  sold,  and  notes  were  taken  from  the  pur- 
chasers in  the  name  of  one  of  the  partners,  who  afterwards  died :  the 
court  of  chancery,  on  a  bill  filed  by  the  survivor,  decreed  that  the  executor 
of  the  deceased  partner  should  pay  to  the  surviving  partner  his  proportion 
of  the  money  received  or  to  be  received  on  the  said  notes,  notwithstand- 
ing the  deceased  might  not  have  left  assets  sufficient  to  pay  his  own 
private  debts. — Ridgley  v.  Carey,  4  Har.  Sc  McHen.,  167. 

The  lien  which  a  partner  has  upon  the  stock  is  not  considered  as 
appropriated  to  the  stock  brought  in,  but  to  everything  coming  in  lieu 
during  the  continuance  or  after  the  termination  of  the  partnership. — Buck- 
coal  V.  Roiston,  Prec.  in  Chan.,  285.  West  v.  Skipp,  1  Ves.,  244.  Skipp 
v.  Harwood,  1  Swanst.,  586. 

If,  upon  a  dissolution  of  the  co-partnership,  it  is  agreed  that  certain 
articles  shall  become  the  exclusive  property  of  one  of  them,  and  that  a 
certain  fund  shall  be  applied  in  payment  of  debts,  and  the  fund  proves  in- 
sufficient, the  other  partner  has  no  lien  on  those  articles  for  that  deficiency. 
— Lingen  v.  Simson,  1  Sim.  Sf  Stu.  Rep.,  600. 

Where  several  partners  who  are  joint  owners  of  a  cargo,  appoint  one 
of  the  partners  their  agent  or  factor,  to  receive  and  sell  it,  receive  the 
proceeds,  &c.,  as  such  factor  he  has  a  lien  upon  the  goods  or  their  pro- 
ceeds, not  only  for  his  advances,  but  for  his  general  balance  of  account. 
— Bradford  v.  Kimberly,  3  Johns.  Rep.,  431. 

Where  a  lease  of  mines  is  taken  by  six  persons,  for  the  purpose  of 
working  them  in  partnership,  and  the  managing  partner,  in  the  course  of 
such  management,  becomes  indebted  to  the  concern,  his  interest  in  the 
partnership  is  in  the  first  place  applicable  to  satisfy  the  debt  of  the  con- 
cern.— Fereday  v.  Wightwick,  1  J?M6S.  <S*  Mylne. 

A  solvent  partner  is  entitled  against  a  bankrupt  partner  to  no  more 
than  his  share  of  the  surplus,  after  the  partnership  debts  are  paid. — MuT' 
ray  v.  Murray,  5  Johns.  Ch.  Rep.,  70. 
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A  00-partner  having  taken  money  out  of  the  hands  of  the  co-partner 
ship,  and  carried  it  into  a  new  concern,  which  became  bankrupt,  it  was 
held  that  the  fund  could  not  be  followed  specifically,  so  as  to  give  the 
former  co-partnership  a  priority  over  the  creditors  of  the  bankrupt  house. 
McCauley  v.  McFarlane,  2  Dessau.,  239. 

6.  "What  is  the  rule  as  to  the  interest  of  a  partner  in  the  goodwill  of 
the  partnership  concern  % 

The  term  goodwill  is  used  in  two  distinct  senses.  It  is  applied  either 
to  an  advantage  arising  from  the  fact  of  sole  ownership  simply  without 
reference  to  other  persons ;  or  as  an  advantage  arising  from  the  fact  of 
sole  ownership  to  the  exclusion  of  other  persons. 

The  latter  species  of  goodwill  is  founded  on  special  contract,  and  is 
a  commodity  upon  which  a  valuation  may  be  fixed.  Therefore  the  inter- 
est of  an  out-going  partner  in  such  goodwill  may  be  valued  and  assigned 
with  the  rest  of  the  effects  of  the  remaining  partner. — Kenedy  v.  Lee,  3 
Merivale,  441. 

A  goodwill  of  this  kind,  being  a  valuable  addition  to  a  trade,  arising 
as  it  does  by  contract,  must  be  created  by  appropriate  words.  It  cannot 
be  implied  from  the  general  words,  stock,  effects,  &c.  Therefore,  where 
one  partner  had  agreed  to  sell  to  his  co-partner,  "  his  inheritance  in  their 
nursery  for  j£  10,000,"  and  the  other  partner,  in  answer  to  the  proposal, 
wrote  as  follows  :  "  I  agree  to  give  you  ^10,000,  as  you  mention,  for  your 
moiety  of  all  your  partnership  premises,  stock,  business,  and  concern." 
Lord  Eldon  held  that  the  purchaser  had  no  right,  according  to  his  con- 
tract, to  claim  any  goodwill  in  the  trade,  in  addition  to  the  partnership  pro- 
perty which  was  the  subject  of  it,  except  what  was  the  necessary  effect 
of  his  acquiring  the  sole  ownership  in  the  property  ;  certainly  not  such  as 
to  preclude  the  seller  from  carrying  on  the  same  trade  where  and  when 
he  pleased. — Kenedy  v.  Lee,  3  MerivaWs  Rep.,  441.  Farr  v.  Pearse,  3 
Madd.  Rep.,  74.      Coll.  on  Part.,  80. 

The  former  species  of  goodwill  is  clearly  not  founded  on  special  con* 
tract,  but  in  a  combination  of  accidental  circumstances  ;  as  the  existence 
and  celebrity  of  the  house,  the  skill  and  affluence  of  the  trader,  or  the  pre 
judices  or  the  necessities  of  the  customer.  This,  therefore,  is  not  a  tangible 
interest  ;  it  is  not  a  commodity  on  which  a  specific  vahie  can  be  placed,  or 
for  which  a  definite  allowance  can  be  made.  Therefore,  upon  the  death 
of  one  partner  it  is  not  stock  of  which  the  executor  of  the  deceased  part- 
ner can  compel  a  division,  unless  he  can  also  compel  a  sale  of  the  whole 
premises  and  stock,  as  in  the  case  of  a  partnership  at  will. — Crutwell  v. 
Lye,  Rose  B.  Cas.,  123. 

Although  the  goodwill  of  a  trade  is  not  a  commodity  upon  which  any 
definite  price  can  be  fixed,  yet  it  will  be  considered  to  enhance  the  value 
of  the  effects  on  which  it  is  attendant,  and  will,  therefore,  be  included  in 
a  decree  of  a  sale  of  those  effects.  Moreover,  as  it  cannot  be  taken  at  a 
separate  valuation,  the  sale  will  be  so  adjusted  that  an  accurate  notion  of 
its  worth  shall  be  impressed  upon  the  mind  of  the  purchaser. — Cook  v. 
Collinridge,  Jac.  Rep.,  604      Coll.  on  Part.,  172. 
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7.  How  is  tne  goodwill  in  professional  partnerships  considered  1 

In  a  business  of  a  professional  nature,  as  that  of  attorney  or  an  apothe- 
cary, the  goodwill  attaches  to  the  person  rather  than  any  other  subject. 
Such  part  of  it  as  is  not  personal  is  so  small  that  equity  will  not  regard  it 
as  a  matter  of  sale,  even  where  the  partnership  is  without  articles.  It 
seems  clear,  therefore,  that  upon  the  death  of  one  partner,  the  goodwill  in 
these  cases  will  survive  to  the  survivor. — Farr  v.  Pearce,  3  Madd.  Rep., 
78.  Shicer  v.  James,  Coll.  on  Part.,  82.  Dougherty  v.  Van  J^ostrand,  1 
Hoffman's  Rep.,  539. 

8.  What  is  the  rule,  in  the  absence  of  all  stipulation,  as  to  the  rate  of 
interest  each  partner  has  in  the  partnership  funds  % 

In  the  absence  of  all  proof  to  the  contrary,  it  will  be  presumed  that 
the  partners  are  equally  interested  in  the  partnership  funds. — Peacock  v. 
Peacock,  2  Camp.  Rep.,  45.  Gould  v.  Gould,  6  Weyidell,  263.  Honore 
v.  Colmesnil,  1  J.  J.  Marsh.,  506.  Conwell  v.  Sandridge,  5  Dana,  211. 
Farrar  v.  Beswick,  1  Moo.  Sc  Robb.,  527.  Law  v.  Ford,  2  Paige,  310. 
San  Jose  Indinno,  2  Gall.,  303.     Puffe?idorf,  lib.  5,  ch.  8. 

By  the  Scotch  law,  however,  where  there  is  no  express  contract  be- 
tween the  partners,  it  is  not  a  necessary  presumption  that  the  profits  are 
to  be  divided  in  equal  shares  j  but  is  a  question  for  the  jury,  upon  the 
evidence  of  all  the  circumstances,  what  is  the  proportion. — Thompson  v. 
Williamson,  7  Bligh,  432. 

If,  on  the  dissolution  of  a  partnership,  it  should  appear  that  the  amount 
of  the  stock  which  one  partner  had  contributed,  had  been  taken  out  of  the 
common  fund  by  a  person  claiming  property  in  them,  the  partner  whose 
interest  was  thus  affected,  could  not  claim  an  equal  portion  of  the  residue 
of  the  stocks  even  if  injustice  had  been  done  him  in  rewarding  his  pro- 
perty to  another. — Gilman  v.  Brown,  14  Mass.  Rep.,  128. 

If  a  broker  agree  to  participate  in  the  profits  of  the  goods  which  he  is 
employed  to  sell,  or  if  persons  agree  to  share  in  the  profits  of  a  particular 
adventure,  such  an  agreement  will  not  make  them  partners  in  the  goods. 
—2  Barn.  <Sf  Cresw.,  401.     3  DowL  4'  Ryl,  751. 

If  two  persons  contract  a  partnership  between  themselves,  to  sell 
in  common,  certain  things  belonging  to  each,  and  to  divide  the  price,  it  is 
important  to  inquire  as  to  what  was  their  intention.  If  it  has  been  to  put 
in  partnership  the  things  themselves,  then  it  shall  be  a  partnership  of 
the  things;  and  if  some  of  the  things  perish  before  the  sale,  the  loss  shall 
be  common.  But  if  the  intention  has  been  to  put  into  partnership,  not  the 
things  themselves,  but  the  price  of  the  sale,  in  that  case  the  loss  will  fall 
exclusively  upon  the  partner  to  whom  the  thing  belonged. — Pothier  du 
Contrat  de  Socicte,  ch.  2,  sec.  1.  Meyer  v.  Sharpe,  5  Tau7it.  Rep.,  74.  Jobb 
V.  Halsey,  16  Johns.  Rep.,  34.  Rice  v.  Austen,  17  Mass.  Mumford  v. 
Jficholl,  2  Johns.  Rep.,  611.  Sims,  8  Serg.  dr  Rawle,  103.  Holmes  v. 
United  Insurance  Co.,  2  Johns.  Cas.,  329.  Ballon  v.  Spe7icer,  4  Cowe7i, 
163.  Lowrey  v.  Brooks,  2  McCord's  Rep.,  421.  Thompson  v.  Snow,  4 
Greenl.  Rep.,  264. 

Where,  a  merchant  forms  a  partnership  with  an  artisan  to  continue 
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for  one  year,  the  artisan  bringing  into  the  concern  nothing  but  his  labor, 
which  suppose  worth  100  crowns.  The  merchant  brings  in  1000  crowns 
which  he  is  to  draw  out  again  at  the  expiration  of  the  term.  It  must  be 
considered  in  estimating  the  interest  of  the  partners,  that  the  merchant 
has  only  brought  into  the  firm  the  interest  or  value  of  the  use  of  the  1000 
crowns,  which  Puffendorf  puts  at  six^Jer  cent.,  consequently  the  interest 
of  the  merchant  is  sixty  crowns  and  his  share  of  the  whole  profits  in  the 
ratio  of  60  to  100. — Puffendorf,  du  Cont.  de  Soc,  Liv.  5,  ch.  8,  sec.  2. 
Pothier  Cont.  de  Soc,  ch.  1,  JVb.  17.     Grotius  Liv.  2,  ch.  2,  sec.  24. 

This  principle  may  be  applied  to  things  in  specie  as  well  as  money. 
— Babeyrac's  note  to  Puff,  ubi  sup.  Sed  si  puerum  docendum  vel  pecus  pas- 
cendum  tibi  dedero,  vel  puerum  nutriendum  ;  ita  ut,  si  post  certos  annos 
veniret  pretium  inter  nos  communicaretur  abhorrere  hac  ab  area.  .  .  .ergo 
si  quis  arecR  dominium  non  transtulerit,  sed  passus  sit  te  sic  adijicare  ut 
communicaretur,  vel  ipsa,  vel  pretium  erit  societas. — Dig.,  Lib.  19,  tit.  5. 
De  proBscriptis  verbis,  Leg.  13,  sec.  1. 

9.  What  is  the  rule  as  to  the  authority  of  partners  to  dispose  of  their 
interest  inter  se  1 

The  partners  may,  by  their  acts,  convert  the  joint  property  of  the 
general  partnership  into  the  separate  property  of  an  individual,  or  into  the 
joint  property  of  two  or  more  partners,  or  e  converso.  These  transactions, 
if  done  honajide,  and  for  a  valuable  consideration,  are  binding  upon  third 
persons,  and  materially  affect  their  interests.  For  instance,  in  equity 
joint  property  is  the  fund  for  the  payment  of  joint  debts,  in  the  first  in- 
stance, and  then  if  anything  remains  to  the  separate  creditors  of  each 
partner  according  to  his  proportion  of  the  stock.  But,  if  the  joint  proper- 
ty be  converted  bona  fide  into  the  separate  property  of  each  of  the  part- 
ners, it  immediately  becomes  the  fund  for  the  payment  of  the  separate 
creditors  of  that  partner,  in  the  first  instance,  and  then  if  anything  remains 
of  the  join.t  creditors  ;  it  is  clear,  therefore,  that  under  this  power  of  dispo- 
sition which  partners  possess,  the  order  of  payment  to  their  creditors  may 
be  affected.— 2  Svjanst.  Rep.,  573.     Coll.  on  Part.,  91. 


OF  THE  REMEDIES  BETWEEN  PARTNERS. 

1.  What  is  the  general  rule  at  law  as  to  the  remedy  upon  simple  con- 
tract, between  partners  1 

It  has  been  laid  down  as  a  perfectly  clear  maxim,  that  one  partner 
cannot  maintain  an  action  against  his  co-partner  for  work  and  labor  per- 
formed, or  money  expended,  on  account  of  the  partnership. — Holmes  v. 
Higgins,  1  Barn.  Sr  Cresw.,  76.  Harvey  v.  Crickett,  5  Maule  Sf  Selw., 
196.  Millburn  v.  Codd,  7  Barn.  4  Cresw.,  449.  1  Mann.  <S*  Ryl,  238. 
Boville  v.  Hammond,  6  Barn.  <§•  Cresw.,  149.  Causten  v.  Burke,  Harr. 
4"  Gill,  29 S.  Sadler  v.  J^ixon,  5  Barn.  6f  Adolph.,  936.  Dromgoole  v. 
Gardner,  10  Mart.  Lou.  Rep.,  433.     Wood  v.  Steamboat  Fort  Mams,  18 
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Mart.  Lou.  Rep.,  83.  Mead  v.  Gurrie,  20  Afart.  Lou.  Rep.,  280.  Fanning 
V.  Chadwick,  3  Pick.  Rep.  Bond  v.  Hayes,  11  Mass.  Rep.,  3i.  Williams  v. 
Hanshav),  12  Pick.  Rep.,  378.  Oseas  v.  Johnson,  1  Binn.  Rep.,  191. 
Andrews  v.  J^l/en,  9  Serg-^  <S-  Rawle,  2tl.  Carey  v.  Brush,  3  Caines''  Rep., 
293.  IV^es^erZoo  v.  Evertson,  1  Wendell  Rep.,  532.  Brewster  v.  Harmlett 
el  al.,  4  Conn.  Rep.,  540.     1  S^ory  o;i  £5.  Jurisp.,  612. 

2.  What  is  the  rule  as  to  the  remedy  on  covenants  between  partners  '? 

That  one  partner  may  maintain  an  action  of  covenant  against  his  co- 
partners, whether  the  covenant  be  to  pay  a  sum  or  to  do  any  act  for  the 
purpose  only  of  launching  the  partnership,  or  whether  it  be  to  perform  any 
of  the  articles  after  the  partnership  has  commenced. — Coll.  on  Part.,  132. 
Walker  v.  Harris,  1  Anst.  Rep.,  245.  Morrow  v.  Saunders,  1  Brod. 
Si'  Bing.,  318.  Want  v.  Reece,  1  Bing.,  18.  Terrill  v.  Richards,  JVott  4* 
McCord,  20.  Kiven  v.  Spickerman,  12  Johns.  Rep.,  401.  Kened.  v.  Mc- 
Fadden,  3  Har.  4-  Johns.  Rep.,  362.  Venning  v.  Leckie,  13  East's  Rep., 
7.   G(7/e  V.  Leckie,  2  Stark's  Rep.,  1  iS^or?/  on  £y.  Jurisp.,  616. 

An  action  of  covenant  will  lie,  although  there  be  accounts  between 
the  parties,  which  require  unravelling  in  equity. —  Venning  v.  Leckie,  13, 
East  Rep ,  7. 

If  three  or  more  partners  contribute  severally  and  in  different  pro- 
portions to  the  joint  stock,  and  one  of  them  withdraws  from  the  partnership 
in  violation  of  the  covenants  of  the  articles  of  partnership,  each  of  the 
other  partners  has  his  several  remedy  for  the  breach. — Dunham  v.  Gillis, 
2  Mass.  Rep.,  462. 

Stockholders  are  considered  as  partners  in  an  incorporated  bank,  and 
when  one  fails  to  furnish  his  quota  of  the  capital  stock,  and  it  is  furnished 
by  the  other  partners,  he  is  chargeable  for  the  advance  with  interest. — 
Commercial  Bank  v.  Mayor  et  al.,  11  Rep.,    213. 

When  two  or  more  are  equal  partners  and  one  furnishes  more  than 
his  due  share  of  the  funds  for  the  use  of  the  firm,  the  excess  constitutes  a 
debt  due  from  the  firm,  not  by  the  other  partner  to  him  who  made  the  ad- 
vances; and  if  one  fail  to  contribute  his  due  share,  the  deficit  is  a  debt 
due  by  him  individually  to  the  firm. — Conwell  v.  Sandidgc's  Admrs.,  b 
Dana,  212. 

The  plaintiff  and  defendants  were  members  of  a  joint  stock  compa- 
ny. The  plaintiff  agreed  to  demise  to  the  defendants  as  trustees  for  the 
company,  and  the  trustees  covenanted  to  pay  him  rent,  Bj'-  separate 
deed  the  plaintiff  and  other  members  covenanted  to  indemnify  the  defend- 
ants for  acts  done  by  them  as  trustees.  It  was  held  that  the  plaintiff, 
though  a  member  of  the  company,  was  entitled  to  sue  on  express  covenant. 
—Bedford  v.  Beredon,  1  Bing.  JV.  C,  319.     1  Scott,  245. 

G.  was  a  solicitor  to  a  joint  stock  company  and  wished  to  become  a 
stockholder,  but  by  the  rules  of  the  company  the  solicitor  could  not  hold 
shares.  G.,  therefore,  applied  to  F.  to  allow  him  to  use  his  name,  and  he 
would  pay  the  deposit.  Accordingly  F.'s  name  was  registered,  and  G.  after- 
wards brought  him  the  receipt  for  ten  shares.  F.  then  became  ostensibly  a 
member  of  the  company.     G   afterwards  brought  an  action  against  the 
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company  for   services  rendered  as   solicitor:    Held,  that   he  could  not 
sustain  suit. — Lord  Lyndkurst,  C.  B. 

The  claim  is  a  debt  against  the  company,  and  therefore,  on  the  ordi- 
nary principles  that  one  partner  cannot  recover  against  another  at  law, 
because  he  would  be  liable  to  contribute,  1  think  the  plaintiff  must  fail 
in  this  action.  1  consider  F.  as  a  mere  agent,  and  the  case  is  really  the 
same  as  if  G.'s  name  was  actually  in  the  books  of  the  company  as  a  mem- 
ber. I  consider  G.  was  really  the  member  of  the  company,  and  that  he 
stood  in  the  situation  of  being  liable  for  the  debts  of  the  concern. — God' 
dard  v.  Hodges,  1  Cramp  and  Meeson,  33. 

Where  partnership  articles  have  not  been  infringed  for  any  length  of 
time,  the  action  of  covenant  is  the  proper  remedy.  In  the  case  of  Marsh- 
all v.  Coleman,  2  Jac.  Si"  Walk.  Rep.,  266,  articles  of  partnership  were  en 
tered  into  between  the  plaintiff,  Marshall,  and  the  defendants,  Coleman 
.^nd  others,  by  which  it  was  (among  other  things)  agreed  that  their  busi- 
ness (that  of  linen  drapers)  should  be  carried  on  in  the  name  of  the  firm, 
Coleman,  Willett,  <  Lxley  &,  Marshall  ;  and  that  all  contracts  entered  into 
by  any  of  the  parties  on  account  of  the  firm,  and  all  checks  and  drafts 
drawn  by  them,  and  all  receipts  for  money  paid  on  account  of  the  said 
trade,  should  be  in  the  joint  names  of  John  M.  Coleman,  H.  Willett,  J. 
Oxley,  and  the  plaintiff.  The  bill  filed  in  July  alleged  that  the  defend- 
ants, Coleman  &  Willett,  had  entered  into  numerous  contracts  and  en- 
gagements, and  written  numerous  letters  in  the  name  of  Coleman,  Willett, 
&  Co.,  and  had  refused  to  add  the  name  of  the  plaintiff,  or  to  comply  with 
the  above  mentioned  covenants:  thus  preventing  him  from  being  known 
as  a  partner,  and  receiving  partnership  debts  ;  and  that  Oxley  consented 
thereto  ;  and  it  prayed  that  the  two  first  named  defendants  might  be 
restrained,  by  injunction,  from  carrying  on  the  trade  except  in  the  joint 
names  of  all  the  partners  and  according  to  the  covenant.  The  answer 
admitted  the  principal  facts  stated  in  the  bill,  but  insisted  that  it  was 
well  known  to  all  persons  dealing  with  the  partnership,  that  the  plaintiff 
was  a  partner.  It  appeared  that  the  first  application  made  by  the  plain- 
tiff to  have  his  name  inserted  in  the  business  of  the  firm,  was  only  three 
months  before  the  filing  in  the  bill. 

Lord  Eldon  refused  the  motion  for  an  injunction,  but  without  costs. 
Although  this  court,  said  his  Lordship,  will  interfere  where  there  is  a 
covenant  in  articles  of  partnership,  if  so  important  in  its  consequences 
as  to  authorize  the  party  complaining  to  call  for  the  dissolution  of  the 
partnership,  it  is  matter  of  great  consideration  whether  it  will  entertain 
the  jurisdiction  of  pronouncing  a  decree  for  a  perpetual  injunction  as  to  a 
particular  covenant,  the  partnership  not  being  dissolved  by  the  court. 
Bat  a  breach  of  covenant  may  be  relieved  against,  where  there  has  been 
a  studied,  intentional,  prolonged,  and  continued  inattention  to  the  applica- 
tion of  one  party  calling  upon  the  other  to  observe  the  contract,  although 
the  party  seeking  such  relief  does  not  pray  a  dissolution  of  the  partner- 
ship.— Coll.  on  Part.,  113.     Id.,  162.     1  Story  on  Eg.  Jurisp.,  618. 

A  court  of  equity  will  enforce  the  specific  performance  of  covenants 
between  partners,  in  cases  where  no  adequate  compensation  can  be  had  at 
law.    Thus,  a  court  of  equity  has  enforced  an  agreement  made  upon  a  dis- 
4.2 
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solution  of  a  partnership,  that  a  particular  book  used  in  the  trade  should 
become  the  exclusive  property  of  one  of  the  partners,  and  that  a  copy  of 
it  should  be  delivered  to  the  others. — Lingen  v.  Simpson,  1  Sim.  dr  Stu. 
Rep.,  600. 

3.  As  a  general  rule,  what  are  the  remedies  at  law,  between  partners  1 

They  are  dependent  upon  the  nature  of  the  partnership,  and  the 
frrievance  for  which  the  remedy  is  sought.  If  the  articles  of  partnership 
are  not  under  seal,  or  the  partnership  is  by  a  parol  agreement,  the  proper 
remedy  for  any  breach  of  these  stipulations  is  by  action  of  assumpsit. — 
Gary  v.  Brush,  2  Gaines^  Rep--,  293.  J^'iien  v.  Spikerman,  12  Johns. 
Rep.,  4.01. 

If  the  articles  of  partnership  are  under  seal,  and  any  violation  of  any 
of  the  stipulations  therein  contained,  exists,  it  may  be,  and  is  properly 
rrmediiible  by  an  action  of  covenant. — 1  S(ory  on  Eq.  Jurisp.,  613.  J\7- 
ven  V.  Spikerman,  12  Joh7is.  Rep.,  401.  Mxirray  v.  Bogari,  14-  Johns.  Rep., 
318.  Want  v.  Reese,  1  Bing.,  18.  Walker  v.  Harris,  1  j^nst.  Rep.,  245. 
Jlforrow  V.  Saunders,  1  Brod.  <§•  Bing.,  318.  Bedford  v.  Brutton,  1  Bing. 
A''.  C,  39!),  S.  C.     1  Scott,  245. 

The  most  extensive  and  generally  operative  remedy  at  law,  between 
partners,  is  an  action  of  account.  This  is  the  appropriate,  and.,  except 
under  very  peculiar  circumstances,  is  the  only  remedy  at  the  common 
law,  for  the  final  adjustment  and  settlement  of  partnership  transactions 
It  is  a  very  ancient  remedy  between  partners,  in  which  one  naming  him- 
self a  merchant,  may  sue  his  partner  for  a  reasonable  account,  naming 
him  a  merchant,  and  charging  him  as  the  receiver  of  the  moneys  of  him- 
self, arising  from  whatever  cause  or  contract,  for  the  common  profit  of 
both,  according  to  the  law  merchant. — Co.  Litt.,  172.  Filz.  Js\d.  Brev., 
117,  Z). 

But  this  reme  ly  is  in  many  cases  entirely  inadequate,  as  it  is  fre- 
quently impossible  to  settle  the  concerns  of  the  partnership  without  the 
production  of  the  books,  vouchers,  and  other  documents  belonging  to  the 
partnership,  and  the  personal  examination  of  the  partners  themselves. 
So  intimate  is  the  confidence,  so  universal  the  community  of  interest  and 
operations  between  partners,  that  no  proceedings  not  including  a  thorough 
and  minute  discovery,  can  enable  any  court  to  arrive  at  the  means  of  doing 
even  reasonable  justice  between  them.  And  in  addition  to  the  common 
difficulties  in  ordinary  cases,  the  death  of  either  partner  puts  an  end,  at 
the  common  law,  to  any  means  of  enforcing  this  remedy  by  account ;  for 
it  being  founded  in  privity  between  the  partners,  no  suit  lay  by  or  against 
the  personal  representatives  of  the  deceased  partner,  to  compel  an  ac- 
count.—Co.  Lift.,  90.  2  Fonbl.  Eq.,  B.  2,  ch.  7,  sec.  6.  1  Story  on  Eq. 
Jurisp.,  426. 

In  few  cases  where  there  has  been  a  covenant  or  promise  to  account, 
courts  of  law  have  attempted  to  approximate  towards  an  effectual  remedy 
in  the  shnpe  of  damages  for  a  breach  of  the  obligation.  But  it  is  mani- 
fest, that  even  in  these  cases,  the  damages  must  be  wholly  uncertain,  un- 
less an  account  can  be  fully  and  fairly  taken  between   the  parties ;  for 
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Otherwise  there  will  be  no  rule  by  which  to  ascertain  the  damages. — 
Holmes  V.  Higgins,  1  Barn.  S{  Cresw.^  7-i.  Harvey  v.  Crocked,  5  Maule 
Si'  Selw.,  336.  Bovrille  v,  Hammond.  6  Barn.  4*  Cresw.,  149.  Saddler  v. 
J\^ixan,  5  Barn.  Sf  Jldolph,  936.  Milbum  v.  Codd,  7  Barn.  S)'  Crestc., 
449.  1  .Mann.  ^'  Ryl.,  238.  Preston  v.  Struiton,  Anst.  Rep.,  50. 
Bosanquet  v.  Wrny,  6  Taunt.,  r)97.  Kirwan  v.  Kirwan,  2  Cr.  «§-  »/lf.,  624. 
iy«/-i;  V.  Alexander,  2  J/ee.  «S'  f'Te/Zs,  492.  Smith  v.  Barrow,  2  Burn.  8r 
East  Rfp;  478.  Fro'Hont  v.  Coupland,  2  Bingh.  Rep.,  173.  Gree;?  v. 
Bee.sly,^  Bingh.  JV.  Ca.?.,  118.  Barton  v.  Hanson,  2  Taunt.,  4^9.  Ex 
parte  Chuck,  S  Bingh.,  4!(i9.  Carter  v.  Whalley,  1  Barn,  df  Adolph,  11. 
Jo/2.ft.9  V.  Y^/^e5,  9  ^a?-?i.  <§*  Cresw.,  532.  Longman  v.  Po/e,  1  Moody  Sc 
J\Ialk.,  22f).  Holmes  v.  DeCamp,  1  Johns.  Rep.,  34.  Wilson  v.  Ganiparts. 
11  Johns.  Rep.,  193.  Marsh  et  al.  v.  Keating,  1  iSco«,  5.  1  Bingh.  Jf. 
Cas.,  198.  Portland  Bank  v.  Hyde,  2  Fair.  Rep.,  196.  Barry  v.  Foyles, 
1  Peters^  S.  C.  Rep.,  311.  Coffee  v.  Brian,  3  Bing.,  54.  Williams  v. 
Henshaw,  12  PicA;.  iJejo.,  378. 

4.  What  are  the  principal  cases  in  which  assumpsit  will  be   by  one 
partner  against  another  1 

Partners  cannot  maintain  assumpsit  against  each  other,  except  upon 
an  express  promise. — Cary  v.  Brush,  2  Caines^  Rep.,  293.  Hnlsted  v. 
Schmelzel,  17  Johns.  Rep.,  bO.     Westerloo  v.  Everlson,  1  Wendell,  532. 

Assumpsit  will  not  lie  for  a  final  balance,  except  upon  an  express 
promise. — /t/e/ra.  Course  \.  Prince,  1  South  Car.  Const.  Rep.,^\Q.  Mur- 
ra-y  V.  Bogart,  V\<  Johns.  Rep.,  318.  Beach  v.  Hotchkiss,  2  Conn.  Rep., 
426.  Gibson  v.  Moore,  6  A^e«;  Hamp.  Rep.,  547.  Mussier  v.  Trumpbour, 
5  Wendell,  274.  Lamalere  v.  Gase,  1  PFasA.  C.  C.  /2e/5.,  435.  Jessup 
V.  Coo/e,  1  Haht.,  434.  i?os5  v.  Drinker,  2  //»//  /?ejo.,  415.  White  v. 
JFojWe,  Walker's  Rep.,  263.  Go?</(^  v.  GowW,  6  Wendell,  263.  Gw//cA: 
V.  Gu/ick,  2  Greenl.  Rep.,  578.  Johnston  v  Warden,  2  Watts'  Rep.,  101. 
Austin  V.  Williams,  1  0^^'o  i?e/j.,  283. 

There  are  some  cases,  however,  in  which  a  partner  may  recover  in 
an  action  at  law  against  his  co-partner,  for  a  matter  connected  with  the 
partnership.  Thus,  if  one  partner  give  another  his  promissory  note,  or 
his  separate  acceptance  for  value  received  on  the  partnership  account,  an 
action  will  lie  on  such  note  or  bill. — Preston  v.  Strutton,  1  Anst.  Rep., 
50.      Fcf?i  JVe^s  V.  Forrest,  8  Cranch,  30. 

So  if  one  partner  draw  upon  all  the  others  by  name,  and  they  indi- 
vidually accept,  he  may  recover  against  them  ;  because  by  such  an  ac- 
ceptance a  separate  right  is  acknowledged  to  exist. — 4  Bingh.,  151. 
Smith  v.  Lusher,  5  Cowen,  688. 

Where  a  promissory  note,  after  the  dissolution  of  the  partnership 
and  while  its  concerns  were  unsettled,  was  given  in  the  partnership  name, 
payable  to  one  of  the  partners  or  his  order,  on  demand,  expressed  in  the 
note  for  cash  borrowed  of  such  partner  :  it  was  held,  that  the  money  for 
which  the  note  was  given,  was  not  to  be  considered  as  money  put  by  one 
of  the  partners  into  the  partnership  funds,  and  consequently  forming  an 
item  in  the  partnership  accounts,  and  subject  to  the  final  adjustment  of  the 
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partnership  concerns,  but  as  money  loaned  by  such  partner  to  the  partner- 
ship, on  the  partnership  security,  to  be  repaid  immediately. — N'evins-  v. 
TownsenJ,  6  Conn.  Rep.,  5. 

Where  A.  af^rced  to  supply  B.  with  manuscript  of  a  work,  the  profits 
to  be  equally  divided  between  them,  it  was  held  that  B.  might  maintain 
assumpsit  against  A.  for  refusing  to  supply  manuscript,  after  part  of  the 
work  had  been  printed. — Gale  v.  Leckie,  2  Starkie    Rep.,  107. 

If  A.  and  B.  commence  business  as  partners,  and  A.  advances  the 
whole  capital,  he  may  maintain  an  action  against  B.  for  a  moiety,  because 
quoad  B.  s  share  the  partnership  may  be  considered  as  having  not  yet 
commenced. — Brand  v.  Boulcott,  3  Boss.  Si'  Pull.,  235.  Coll  on  Part., 
148.     7  Bingh.,  714.     jVockhs  v.  Crosby,  3  Barn.  Sr  Cresw.,  815. 

If  there  be  three  intended  partners,  and  one  of  them  fail  to  bring  in 
his  share,  it  seems  that  the  two  may  sue  the  third  jointly. — Park.  J.,  7 
Bing.,  714. 

Where  the  money  sought  to  be  recovered  is  separate  from  the  part- 
nership account,  an  action  of  assumpsit  may  be  maintained.  As  where 
Thomas  Coffey,  John  Coffey,  and  Brian,  were  jointly  concerned  in  the 
butter  trade,  John  Coffey  consigned  the  butters  to  Brian,  in  London,  who 
sold  them,  and  Thomas  Coffey  accepted  bills  drawn  by  John,  to  the  amount 
of  the  butter  sent.  Brian,  having  received  the  proceeds  of  certain  of  the 
butters,  engaged  to  provide  for  the  bills  drawn  by  Thomas  Coffey,  by  let- 
ter, in  the  following  terms  : — Sir,  Your  brother,  John  Coffey,  having 
drawn  two  bills  on  you,  due,  &c.,  on  account  of  butters  sold  here  for  our 
joint  account,  the  proceeds  of  which  are  in  my  hands  :  if  you  will  accept 
the  bills,  I  hereby  engage  to  provide  for  them  at  maturity.  Thomas  Cof- 
fey having  been  obliged  to  pay  the  bills,  brought  an  action  for  money  had 
and  received,  and  it  was  held  that  he  could  recover. — Coffey  v.  Brian,  10 
Moore,  841.     3  Bing.,  54.     Robson  v.  Curtis,  1  Starkie,  78. 

A  partner  may  maintain  an  action  against  his  co-partner,  for  with- 
holding from  him  his  proportion  of  the  profits  of  a  branch  of  the  business 
within  the  terms  of  the  partnership.— Gray  v.  Portland  Bank,  3  Mass. 
Rep.,  364.  The  State  v.  The  Bank  of  Louisiana,  17  Marl.  Lou.  Rep.,  327  ; 
where  it  was  declared  that  a  stockholder  may  sue  for  his  dividend  before 
the  charter  has  expired. 

W'here  the  auditor  of  a  benefit  club  was  entrusted  with  the  funds  of 
the  society  for  safe  custody,  which  funds  he  applied  to  his  own  use,  and 
refused  to  pay  over,  and  ran  away  with  the  box  :  it  was  held,  that  the 
steward  of  the  club  might  maintain  an  action  against  him  for  the  amount. 
— Sharp  v.  Warren,  6  Price  Exch.  Rep.,  132.  Simpson  v.  Rackham,  7 
Bing.,  217. 

It  appears  from  a  variety  of  cases,  that  one  partner  may  maintain  an 
action  against  his  co-partner,  to  recover  the  whole  or  an  aliquot  of  a  gene- 
ral balance  of  a  partnership  account.  Even  where  partners  have  cove- 
nanted to  account  at  certain  times,  if  in  pursuance  of  the  covenant  an  ac- 
count is  entered  and  a  balance  struck,  and  the  debtor  partner  expressly 
promises  to  pay,  the  creditor  may  maintain  an  action  of  assum.psit  on  such 
express  promise,  notwithstanding  the  covenant. — Moravia  v.  Levi,  2 
Durn.  Sr  East,  483.     Foshr  v.  Alinnson,  2  Durn.  Sf  East,  479. 
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It  makes  no  difference  whether  the  balance  is  settled  by  a  court  of 
judicature,  or  by  the  parties  themselves  out  of  court,  or  whether  it  be  set- 
tled at  the  dissolution  or  during  the  continuance  of  the  partnership,  provid- 
ed it  be  complete. — Preston  v.  Strutton,  1  ^nst.  Rep.,  50.  Henly  v. 
Soper,  8  Barn,  df  Cresw.,  16.  2  Mann.  Sf  RyL,  153.  Fromont  v.'  Coup- 
land,  -l  Ring.  Ren.,  170.     9  Moore  Rep.,  319. 

In  order  to  sustain  an  action  of  assumpsit  between  partners,  in  all 
cases  there  must  be  a  strict  promise  to  pay,  on  the  part  of  the  defendant. 
— Fromont  v.  Coupland,  2  Bingh.  Rep.,  170.     9  Moore  Rep.,  319. 

i'he  rule  is  otherwise  in  Massachusetts  and  Pennsylvania,  in  which 
latter  state  it  is  held,  that  when  a  partnership  is  settled  and  a  balance 
struck,  by  the  partners,  the  balance  may  be  recovered  in  assumpsit,  with- 
out an  express  promise  to  pay  it. — Ozeas  v.  Johnson,  1  Binn.  Rep.,  191. 
Lamnlere  v.  Caze,  1  Wash.  C.  C.  Rep.,  435. 

In  Massachusetts  the  doctrine  is  carried  still  further,  and  neither  the 
settlement  of  the  accounts  by  the  partners,  nor  an  express  promise  to  pay, 
is  necessary  ;  and  it  is  held,  that  assumpsit  will  lie  to  recover  a  final  bal- 
ance, in  all  cases  in  which  the  judgment  will  be  an  entire  termination  of 
the  partnership  transactions,  so  that  no  further  action  can  grow  out  of  them. 
— Brighatn  v.  Eveleth,  9  Mass.  Rep.,  538.  Jones  v.  Harradon,  6  Mass. 
Rep  ,  540.  Bo7id  v.  Hayes,  12  Mass.  Rep.,  34.  Wibby  v.  Pkinney,  15 
Ma^s.  Rep,  116,  Fanning  v.  Chadwick,  iPick.  Rep.,  ^10.  Brindley  v. 
Kumpfur,  6  Pick.,  179.      Williams  v.  Hcnshaw,  11  Pick.  Rep.,  79. 

Where,  upon  the  dissolution  of  a  partnership,  the  plaintiff  agreed  to 
pay  all  debts  of  the  firm,  and  the  defendant  agreed  in  writing  that  a  cer- 
tain sum  was  a  final  balance  of  accounts  between  them  as  partners  :  Held, 
that  the  plaintiff  might,  before  paying  the  outstanding  partnership  debts, 
maintain  assumpsit  against  the  defendant,  to  recover  the  sum  thus  agreed 
to  be  the  final  balance  ;  the  defendant,  if  compelled  to  pay  any  such 
debts,  has  his  remedy  on  the  plaintiff's  agreement. — Dickenso?i  v.  Gran- 
ger, 18    Pick.  Rep.,  315. 

Where  partners  make  a  settlement  of  their  partnership  concerns,  to  a 
certain  period,  after  the  expiration  of  the  partnership,  and  one  of  them 
executes  his  promissory  note  for  the  return  of  the  capital  which  the  other 
put  in,  he  cannot  claim  a  final  settlement  of  all  the  partnership  affairs  be- 
fore he  is  compelled  to  pay  his  note. — Mulkollonv.  Eaton,  11  Lou.  Rep., 
293.  Phillips  v.  Lockkart,  1  JV.  S.  Jllabama  Rep.,  521.  Ketchum  v. 
Durkee,  1  Hoffmanns  Rep.,  538. 

In  Louisiana  the  rule  is,  that  no  action  will  lie  by  a  partner  against 
his  co-partner  until  a  final  settlement,  and  then  only  for  the  balance  that 
appears  to  be  due. — Drumgoole  v.  Gardetier  et  al.,  10  Mart.  Lou.  Rep., 
135.  Ward  v.  Brant,  11  Mart.  Lou.  Rep.,  333.  Faurie  et  al.  v.  Miller, 
16  Hem,  178.  Wood  v.  Steamboat  Fort  Jldams  et  al.,  IS  Idem,  82. 
Bauduc''s  Syndics  v.  Laurent,  2  Lou.  Rep.,  409.  Campion  v.  Mathews,  3 
Loti.  l^ep.,  136.     Lessips  v.  The  Architect  Co.,  14  Lou.  Rep.,  415. 

But  where  a  partnership  as  to  a  single  transaction,  exists  between 
two  commercial  firms,  in  an  action  by  one  firm  for  a  settlement  as  to 
that  transaction,  it  is  not  necessary  to  make  all  the  members  of  the  other 
firm  defendants. — Zacheriev.  Blandin,  6  Lou.  Rep.,  202. 
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Ill  New  Hampshire  it  has  been  held,  that  partners  during  the  contin- 
uance of  the  partnership,  may  separate  any  portion  of  the  partnership 
effects  from  the  rest,  and  adjust  that  portion,  and  if  upon  the  adjustment 
a  sum  is  found  due  from  one  partner  to  another,  a  promise  to  pay  the 
sum  is  binding  upon  the  partner  who  makes  it,  and  an  action  may  be  sus- 
tained upon  it. — Gibson  v.  Moore,  6  JVew  Hamp.  Rep.,  5]- 7. 

Ill  England,  some  of  the  cases  hold,  that  to  sustain  an  action  after  a 
dissolution  of  the  partnership,  an  implied  promise  is  sufficient. — Rack- 
straw  V.  Imher,  Holts''  J\^.P.  Cas.,  368.     Co/l   on  Part.,  153. 

In  the  United  States  we  have  seen  that  different  rules  have  been 
adopted  in  different  states,  upon  this  subject;  yet  they  all  concur  in  this, 
that  it  is  a  final  balance  only  which  can  be  recovered  in  assumpsit  by  one 
partner  against  his  co-partners. — Jltwater  v.  Fowler,  1  Hallos  Rep.,  180. 
Ozeas  V.  Johnson,  4  Dallas.,  434'. 

The  partners  of  one  house  of  trade  cannot  maintain  an  action  against 
the  partners  in  another  house  of  trade  of  which  one  of  the  partners  in  the 
plaintiff's  liouse  is  also  a  member,  for  transactions  which  look  place 
while  he  was  a  partner  in  both  houses,  whether  the  action  be  brought  in 
the  lifetimf;  of  the  common  partner,  or  after  his  decease.  But  after  his 
decease,  the  surviving  partners  of  the  one  house  may  sue  the  surviving 
partners  of  the  otlier  house,  upon  transactions  subsequent  to  the  decease 
of  the  common  partner. — Bosanquet  v.  Wruy,  6  Taunt.  Rip.,  597. 

Where  two  firms  are  composed  in  part  of  the  same  individuals,  no 
action  lies  at  law  by  one  afjainst  the  other. — Portland  Bank  v.  Hyle,  2 
Fairf.  Rep.,  196.  Moffat  v.^Van  Milligm,  2  Bos.  Sc  Pull  ,  1-J4.  DtTastet 
v.  Shaw,  I  Barn.  Sf  Aid.,  t)64.     Coll.  on  Part.,  383. 

5.  What  is  the  rule  as  to  the  right  of  partners  to  enforce  a  contribu- 
tion at  law  1 

It  has  been  usual  to  lay  it  down  as  a  general  rule,  that  a  contribution 
may  be  obtained  by  an  action  of  assumpsit  by  one  partner  against  ano- 
ther, for  money  laid  out  to  the  defendant's  use.  Tliis  position  has  been 
questioned  by  one  learned  writer — Canj  on  Part.,  6.t — and  has  since 
been  abandoned  by  another,  who,  in  the  last  edition  of  his  book,  has  con- 
fined it  to  cases  of  partnership  in  particular  transactions. — 1  Montague  on 
Partnership,  50. 

The  case  which  seems  most  to  favor  the  doctrine  of  contribution  at 
law,  among  partners  in  trade,  is  that  of  Wooley  v.  Batte,  2  Car.  Sr  Payne, 
417.  There  it  was  ruled,  that  if  a  party  recover  damages,  in  case,  against 
one  of  two  joint  coach  proprietors,  for  an  injury  sustained  by  the  negli- 
gence of  their  servants,  such  proprietor  may  maintain  an  action  against 
his  co-partner  for  contribution,  if  proved  at  the  trial  that  he  was  not  per- 
sonally present  when  the  accident  happened. 

Upon  the  whole,  however,  the  better  opinion  certainly  seems  to  be, 
that  contribution  can  be  had  at  law,  only  in  insulated  transactions,  where 
there  i.s  no  general  partnership.  In  such  cases,  it  is  evident  that  a  clear 
cause  of  action  may  arise  unshackled  by  any  accounts.  Thus  in  Graham 
V.  Robertson,  2  T.  Rep.,  282,  the  plaintiffs  were  joint  owners  of  a  priva- 
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teer,  and  had  cruised  in  company  with  the  defendant,  the  owner  of  another 
privateer,  nmler  an  ag^reement  to  share  all  prizes  equally.  They  took  a 
prize  in  the  Mediterranean,  which  was  condemned  in  the  Vice  Admiralty 
Court,  at  Morocco.  Upon  this,  half  the  money  arising  from  the  sale  was 
paid  to  the  defendant.  Sentence  of  condeiimation  was  afterwards  revers- 
ed, and  the  money  decreed  to  be  refunded  to  the  appellants,  with  costs, 
which  was  paid  by  the  plaintiffs,  who  then  brought  their  action  against 
the  defendants,  to  recover  a  moiety  of  the  sum  so  paid.  The  court  of 
King's  Bench  expressed  no  doubt  that  the  action  was  maintainable. — Coll. 
on  Part,,  156. 

Where  damages  in  assumpsit  have  been  levied  on  one  of  several  de- 
fendants, he  may  sue  the  others  for  their  contribution. — Ansd  v.  Water- 
houae,  6  Maule  Sc  Selw.,  390      Me.rryweather  v.  JVixon,  8  Term  Rep.,  186. 

The  rule  that  actions  of  contract  are  not  maintainable  between  part- 
ners, on  the  partnership  account,  evidently  arises  from  their  situation 
inter  se,  and  not  from  their  situation  quoad  third  persons.  When,  there- 
fore, the  partnership  is  actually  at  an  end,  as  the  partnership  account  is 
also  at  an  end  for  all  future  purposes,  it  follows  that  the  way  is  clear  for 
an  action  between  the  parties,  arising  from  causes  subsequent  to  the  dis- 
solution, although  these  causes  may  originate  in  their  situation  as  partners 
quoad  third  persons. — Osborne  v.  Harper,  5  East,  225.     1  Smith,  4<ll. 

Assumpsit  will  lie  for  the  breach  of  an  agreement  entered  into  by  one 
of  several  partners,  to  admit  a  stranger  into  the  firm  ;  for  such  partner  is 
bound  to  procure  the  assent  of  his  co-partners. — McJ^iel  v.  Reed,  2  Moore 
Sf  Scott,  39. 

If  several  partners  submit  all  differences  between  them  to  arbitration, 
and  the  arbitrator  award  that  a  sum  of  money  shall  be  paid  by  A.,  one  of 
the  partners,  to  B.  another,  B.  may  sue  A.  in  an  action  of  debt,  on  the 
award  ;  for,  in  such  case,  the  sum  awarded  is  virtually  the  final  balance 
of  the  partnership  account.  In  Winter  v.  White,  3  Moore,  674,  and  1 
Brod.  Si'  Bing.,  350,  such  an  action  was  held  to  be  maintainable,  although, 
under  the  circumstances,  B.  could  not  have  sued  A.  upon  the  bond  of  sub- 
mission.— Brook  V.  Enderby,  4<  Moore,  501.  Gibson  v.  Moore,  6  JS".  Hamp. 
Rep.,  547.     Coll.  on  Part.,  152. 

P.,  H.  and  A.  being  co-partners,  L.,  with  the  consent  of  P.,  bought 
out  the  interest  of  H.  and  A.  L.  agreed  with  H.  and  A.  to  pay  their  pro- 
portion of  the  outstanding  debts  of  the  old  firm.  After  dissolution  of  the 
partnership  between  P.  and  L.,  P.  paid  the  debts  of  the  old  firm,  which 
L.  had  agreed  to  pay  :  Held,  that  he  could  not  maintain  an  action  at  law, 
to  recover  the  amount  of  it. — Phillips  v.  Lockhart,  1  JV*.  S.  Alabama 
Rep.,  521. 

6.  What  are  the  general  rules  as  to  the  remedies  in  equity,  between 
partners  \ 

The  remedial  justice  administered  by  courts  of  equity,  is  far  more 
complete,  extensive  and  various,  adapting  itself  to  the  particular  nature  of 
the  grievance,  and  granting  relief  in  the  most  beneficial  and  effectual  man- 
ner, where  no  redress  whatsoever,  or  very  imperfect  redress,  could  be 
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obtained  at  law.  In  the  first  place,  they  may  decree  a  specific  perform- 
ance of  a  contract  to  enter  into  a  partnership  for  a  specific  term  of  time, 
and  to  furnish  a  share  of  the  capital  stock  ;  which  a  court  of  law  is  inca- 
pable of  doing.— 2  Ves.,  629.  Kervey  v.  Birch,  9  Ves.,  357.  Buxton  v. 
Lister,  3  Jltk.,  385.  Peacock  v.  Peacock,  16  Ves.,^9.  Crawshay  v.Mavle, 
1  Swanst.  Rep.,  511.  Hibbert  v.  Hibbert,  Coll.  on  Part.,  108.  McJV'iel 
V.  Reed,  2  Aloore  Sf  Scolt,  89.  Brown  v.  Detastet,  Jac.  Rep.,  28-i.  2 
Story  on  Eq.  Jurisp.,  28.     Berchettv.  Bolliny,  5  Munf.,  442. 

In  like  manner,  after  the  commencoment  and  during  the  contin- 
uance of  the  partnership,  courtsof  equity  will  interpose  to  decree  a  specific 
performance  of  other  agreements  in  the  articles  of  partnership.  If,  for 
instance,  there  has  been  an  agreement  to  insert  the  name  of  a  partner  in 
the  firm  name,  and  there  be  a  prolonged  inattention  to  the  application  of 
the  partner,  to  have  his  name  used  and  inserted  in  the  firm  name,  courts 
of  equity  will  grant  a  specific  relief,  by  an  injunction  against  the  use  of 
any  other  firm  name  not  including  his. — .Marshall  v.  Coleman,  2  Jac.  Sr 
Walker,  266.     Coll.  on  Part.,  132. 

So  where  there  is  an  agreement  not  to  raise  money  in  the  name  or 
credit  of  the  firm,  for  the  private  use  of  any  one  partner,  courts  of  equity 
will  interpose  by  injunction,  to  stop  such  an  abuse  of  the  credit  of  the  firm. 
— Somerville  v.  Alackay,  16  Ves.,  382. 

So  where  there  is  an  agreement  by  the  partners,  not  to  engage  in 
any  other  business,  courts  of  equity  will  act  by  injunction,  to  enforce  it; 
and  if  profits  have  been  made  by  any  partner,  in  violation  of  such  agree- 
ment, in  any  other  business,  the  profits  will  be  decreed  to  belong  to  the 
partnership. — Somerville  v.  Mackay,  16  Ves.,  383.  Morris  v.  Coleman, 
17  Ves.,  438.  Coates  v.  Coates,  Madd.  Sf  Geld.,  287.  Bosanquent  v. 
Wray,  6  Taunt.,  597.  Cooper  v.  Watson,  3  Dougl.  Rep.,  413.  7  Jarm. 
on  Convey  ,  98. 

So  if  it  is  agreed  that  upon  the  dissolution,  a  certain  partnership  book 
shall  belong  to  one  of  the  partners,  and  the  other  have  a  copy  of  it,  courts 
of  equity  will  grant  a  specific  performance. — Lingin  v.  Simpson,  1  Sim.  df 
Stu.,  600. 

Courts  of  equity  will  restrain,  by  injunction,  a  sudden  dissolution  of 
a  partnership,  about  to  be  made  in  ill  faith,  and  which  will  work  irrepara- 
ble injury. 

This  rule  prevailed  in  the  civil  law,  which  says:  If  a  partner  re- 
nounce the  partnership  with  a  fraudulent  intent,  and  that  he  may  enjoy 
the  sole  benefit  of  some  future  fortune  which  he  expects,  his  renunciation 
shall  not  avail. — Inst.  Just.,  lib.  3,  tit.  26,  sec.  4.  Diximus  dissensu  solvi 
societatem  ;  hoc  ita  est,  si  omnes  dissentiunt.  Quid  tr^o,  si  unus  renunciet, 
Cassius  scripsit,  eum  qui  renunciaverit  societati,  a  se  quidem  liberare  socios 
suos,  se  autem  ah  illis  non  liberare.  Quod  observandurn,  est,  si  dolo  nialo 
renuncintio  facta  sit,  dfC. — Dig.,  lib.  17,  tit.  2,  /.  65.  Vinn.  in  Just.  Comm., 
sees.  1,  2,  3.  Pothier  du  Cont.  de  Societe,  no.  150.  2  BelPs  Com.,  B.  7, 
ch.  3,  no.  1227.  Ersk.  Inst.,  B.  3,  tit.  3,  sec.  26.  1  Stairs'  Inst ,  B.  1. 
tit.  16,  sec.  4. 

In  like  manner  courts  of  equity  will  interpose,  by  way  of  injunction, 
to  prevent  a  partner,  during  the  continuance  of  the  firm,  from  doing  any 
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acts  injurious  thereto  ;  as  by  signing  ar  endorsing  notes,  to  the  injury  of 
the  partnership  ;  or  by  driving  away  customers  ;  or  by  violating  the  rigiits 
of  the  other  parties,  even  when  a  dissolutioa  is  not  necessarily  contem- 
plated.—  Charkton  v.  Pozi/ier,  19  Ves.,  148.  Goodman  v.  W/ikcomb,  1 
Jac.  Sr  Walker^  569.  GIassi?igto}i  v.  Thwaites,  1  Sim.  £>•  Stu.^  124.  Gold 
V.  Cojiham,  2  Swanst.,  325.  Williams  v.  Binglcy,  2  Verno?i,  278.  Mas- 
ter V.  Kirton,  3  Ves.,  74.  Law-son  v.  Morgan,  1  Russ.,  412.  Seaton  on 
Decrees,  306,  etseq.     Coll.  on  Part.,  189.     1  Story  on  Eg.  Jurisp.,  617. 

7.  How  are  covenants  to  refer  to  arbitration,  considered  in  equity  1 

It  has  long  been  settled,  that  equity  will  not  decree  a  specific  per- 
formance of  a  covenant  to  refer  to  arbitration. — p7-ice  v.  Williams,  6  P^es., 
818.     Street  v.  Rigley,  6   Ves.,  815.     Mitchell  v.  Harris,  2  Ves.,  136. 

The  regular  administration  of  justice  might  be  greatly  impeded,  or 
interfered  with,  by  such  stipulations,  if  they  were  specifically  enforced. 
And  courts  of  justice  are  presumed  to  be  better  capable  of  administering 
and  enforcing  the  real  rights  of  the  parties,  than  any  mere  private  arbitra- 
tors, as  well  from  their  superior  knowledge,  as  their  superior  means  of 
sifting  the  controversy  to  tlie  bottom. — Thomjjsonv.  Charnock,  8  Durn,  Si- 
East,  139.  Wellington  v.  Mcintosh,  2  Jltk.,  569.  Waters  v.  Taylor, 
15  Ves.,  9.  Gourley  v.  The  Duke  of  Somerset,  19  Ves.,  431.  Jlgar  v. 
Macklew,  2  Sim.  4'  Stu.,  418.     Boyd  v.  Emerson  et  al.,  4  Jfev.  Sr  Man.,  99. 

And  upon  the  same  principle  it  seems  clear,  that  an  agreement  to 
refer  to  arbitrators,  is  no  plea  to  a  bill  filed  either  for  a  discovery  only,  or 
for  both  discovery  and  relief,  of  matters  which,  by  the  deed,  would  be  the 
subject  of  arbitration. —  Watson  on  Jlrb.,  6.  Wellington  v.  Mcintosh,  2 
Atk.,  569.  Price  v.  Williams,  6  Ves.,  818.  Jlstley  v.  Weldon,  2  Bos.  4" 
Pull.,  346.  Brook  v.  E7iderby,  4  Moore,  501.  Hobart  v.  Howard,  9  Mass. 
Rep.,  304.  Gibson  v.  Moore,  6  J^ew  Hump.  Rep.,  547.  Kyd  on  Awards, 
100.     2  Story  on  Eq.  Jurisp.,  680. 

S.  In  what  cases  will  a  court  of  equity  grant  an  injunction,  in  favor  of 
a  partner,  against  his  co-partner  1 

In  all  cases  where  one  party  has  committed  such  acts  as  would  war- 
rant a  decree  for  a  dissolution,  the  court  u'ill  guard  against  the  future  acts 
of  the  offender,  by  an  injunction.  Thus,  where  one  partner  has  involved 
the  partnership  in  debt,  or  has  himself  become  insolvent,  the  court  will 
restrain  him  from  drawing,  accepting  and  endorsing  bills  in  the  name  of 
the  firm,  and  from  receiving  the  partnership  debts. — Williams  v.  Bi?igley, 
2  Vernon,  278.  Master  v.  Kirton,  3  Ves.,  74.  Lawson  v.  Morgan,  1 
Price,  303.     Hood  v.  Aston,  1  Russ..,  412.     Seaton  on  Decrees,  306. 

So  it  will  restrain  an  action  brought  by  one  partner  against  a  co-part- 
ner, on  a  separate  and  private  account,  upon  payment  by  the  latter  of  the 
money  due,  into  court. — Cold  v.  Graham,  2  Swanst.,  325.  So  it  will  re- 
strain the  overbearing  oppression  of  one  partner.  —  Charlcton  v.  Poulter,  1 
Ves.,  429.  19  Ves.,  148.  Or  the  application  of  partnership  property  to 
a  use  not  warranted  by  the  articles. — Glassington  v.  Thioaites,  1  Sim.  Sf 
Stu.,  124.  Or  an  execution  against  the  partnership  property,  for  the 
43 
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separate  debt  of  one  partner. — Taylor  v.  Field,  4>  Ves.,  396.  Sevan  v. 
Lewis,  1  Sim.  Rep.,  376.     2  Story  o?i  Eq.  Jurisp.,  171. 

An  injunction  will  be  granted  cr  parte  to  restrain  the  negotiation  of  a 
bill  of  exclianfie  by  a  holder,  who  had  given  valuable  consideration  for  it, 
but  who  nad  notice  that  it  had  been  improperly  accepted  by  a  partner,  in 
the  partnership  name. — Hood  v.  ./Iston,  1  Russ.,  412.     1  Russ.,  415. 

But  the  mere  circumstance  that  a  partner  gives  a  partnership  bill  for 
his  separate  debt,  may  not  lay  the  ground  for  issuing  an  injunction  against 
its  negotiation  ;  for  the  person  who  takes  it,  may  or  may  not  have  some 
reason  for  supposing  that  his  debtor  had  a  right  or  authority  so  to  use  the 
partnership  name. —  1  Russ.,  415. 

Where  a  partnership  has  been  dissolved,  and  an  account  fairly  settled 
between  the  parties,  and  one  partner  is  indemnified  by  the  other  from  the 
debts  of  the  co-partnership,  then  if  the  indemnified  partner  be  afterwards 
compelled  to  pay  a  partnership  debt,  he  may  retain  money  of  the  other 
partner  to  an  equal  amount,  subsequently  coming  into  his  hands,  although 
such  money  be  paid  on  separate  account  of  the  other  partner.  Hence, 
upon  the  payment  of  the  money  into  court,  he  may  restrain  all  proceed- 
ings at  law,  by  the  other  partner,  to  recover  the  money  so  retained. — 
Gold  V.  Ca?iham,  1  Cas.  in  Chan.,  311.     2  Swanst.,  325. 

Upon  the  death  of  a  partner,  occasions  will  arise  for  injunctions,  be- 
tween the  survivors  and  the  representatives.  Thus,  where  an  agree- 
ment is  entered  into  w'ith  one  partner,  for  a  lease  to  that  partner  alone, 
but  the  lease  is  in  fact  for  the  benefit  of  the  partnership;  upon  the  death 
of  the  partner  with  whom  the  lease  w^as  contracted,  the  court  will  grant 
an  injunction  to  restrain  his  executor  from  disposing  of  the  lease  when 
granted,  except  for  partnership  purposes. — Jllder  v.  Fouracre,  3  Swanst., 
489. 

On  the  other  hand,  upon  motion  by  the  representative  of  the  deceased 
partner,  an  injunction  will  be  granted  to  restrain  the  surviving  partner 
from  bringing  ejectment,  upon  his  title  as  surviving  lessee  of  the  partner- 
ship premises. — Elliot  v.  Brown,  3  Stvanst.  Rep.,  489. 

If  the  surviving  partner  does  not  account  within  a  reasonable  time, 
a  court  of  equity  will  grant  an  injunction  and  restrain  him  from  acting, 
and  direct  an  account  to  be  taken. — 16  Johns.  Rep.,  493.  Murray  v. 
Mumford,  6  Coicen^s  i?ep.,  441.  Davis  v.  Fulton,  1  Overton's  Rep.,  121. 
Coll.  on  Part.,  189. 

9.  "Will  a  court  of  equity  award  an  injunction,  in  a  case  not  sufficient 
to  warrant  a  dissolution  I 

It  will  sometimes  ;  at  any  rate,  it  has  been  held,  that  the  gross  per- 
sonal misconduct  of  a  partner,  without  compelling  a  dissolution  of  the 
partnership,  before  the  dissolution  of  the  partnership,  before  the  expira- 
tion of  the  term. — CharUton  v.  Poulton,  19  Ves.,  148. 

In  Goodman  v.  Whitcomb,  1  Jac.  8r  Walker,  Lord  Eldon  said,  that 
trifling  circumstances  of  conduct  were  not  sufficient  to  authorize  the  court 
to  award  a  dissolution. 

It  was  stated  that  the  defendant  had  exchanged  carpets,  for  household 


OF  PARTNERS.  339 

furniture  ;  that,  perhaps,  might  be  an  improper  act ;  but  still,  there  might 
be  a  thousand  reasons  why  the  court  should  not  do  more  than  restrain 
him  in  future  from  so  doing. 

A  court  of  equity,  however,  will  be  reluctant  to  award  an  injunction 
against  a  partner,  unless  there  be  ground  for  a  dissolution  ;  and  in  many 
cases,  such  a  course  would  be  attended  with  obvious  inconvenience  to 
the  parties.  And  cases  may  arise,  where  an  injunction  cannot  with  pro- 
priety be  granted,  whether  the  parties  do  or  do  not  contemplate  a  dissolu- 
tion of  the  partnership,  and  even  though  the  party  against  whom  the  in- 
junction is  sought,  may  have  acted  contrary  to  the  spirit  of  the  partner- 
ship arrangement.  Thus,  two  persons  agreed  to  work  a  coach  from  Bris- 
tol to  London,  one  providing  horses  for  a  part  of  the  road,  and  the  other 
for  the  remainder.  In  consequence  of  the  horses  of  one  having  been 
taken  in  execution,  the  other  provided  horses  for  the  whole  road.  He 
afterwards  persisted  in  providing  horses  for  the  whole  journey,  and  claim- 
ed the  whole  profits.  Upon  a  motion  for  an  injunction  to  restrain  him 
from  so  working  the  coaches,  Lord  Eldon  refused  the  injunction.  It  is 
difficult,  said  his  Lordship,  to  understand  how  such  a  case  can  be  the 
proper  subject  of  the  jurisdiction  of  this  court,  by  injunction.  If  I  enjoin 
the  defendant  from  bringing  horses  on  the  road  between  the  limits  in 
question,  I  must  enjoin  the  plaintiff  from  not  bringing  horses  there.  I 
cannot  restrain  the  defendant,  unless  I  have  the  means  of  assuring  him 
that  he  shall  find  the  plaintiff's  horses  always  ready.  I  should  otherwise 
enjoin  him  from  doing  that  which,  if  he  omits  to  do,  he  will  be  liable  to 
actions  by  every  person  whom  he  has  undertaken  to  convey  from  Bristol 
to  London. — Smith  v.  Fromont,  2  Swanst.  Rep.,  330. 

In  ordinary  cases,  however,  the  court  will  grant  an  injunction  to  pre- 
vent the  working  of  coaches  in  a  manner  inconsistent  with  the  terms  of 
the  agreement. —  Williams  \.  Williams,  1  J.  Willis.,  4!73.  Coll.  on  Part., 
193. 

10.   What  is  the  usual  mode  of  obtaining  an  injunction  ] 

Where  the  plaintiff's  case  is  not  of  such  an  urgent  nature  as  to  re- 
quire the  most  summary  interference,  or  if  it  be  of  that  description,  and 
he  should  not  seek  immediate  protection,  it  is  usual  for  him  to  defer  mak- 
ing his  application  until  after  the  defendant  has  filed  his  answer, — Jer.  on 
Eq.  Juris.,  337.  But  where  the  object  of  the  plaintifi^s  to  prevent  irrepa- 
rable mischief,  as  for  instance,  if  the  defendant  is  insolvent,  and  wasting 
the  effects  of  the  partnership,  a  special  injunction  may  be  granted  on 
motion,  before  answer,  supported  by  affidavit,  as  in  other  cases  of  waste. 
—  1  JVew.  Prac,  219.  Jer.  on  Eq.  Juris.,  337.  Laivson  v.  Morgan,  1 
Price,  303.  Read  v.  Bowers,  4  Bro.  Cli.  Rep.,  440.  Co/ton  v.  Horner, 
5  Price,  537.     Littlewood  v.  Cnldvjell,  11  Price,  97. 

When  a  special  injunction  has  been  obtained,  as  the  injunction  by 
the  terms  is  to  continue  until  answer,  or  further  order,  the  defendant  may 
apply  to  dissolve  it,  either  upon  putting  in  his  answer,  or  upon  affidavit 
before  answer. — 1  JVew.  Ch.  Pr.,  226. 

The  general  rule  is,  that  for  the  purpose  of  obtaining  or  continuing 
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an  injunction,  afTidavits  cannot  be  received  in  contradiction  to  assertions 
positively  made  by  the  answer. — 1  Jfew.  Ch.  Pr.,  227.  jMorgan  v.  Good, 
3  Mer. 

To  a  certain  extent,  however,  there  is  an  exception  to  this  rule  in 
cases  of  waste,  and  of  misconduct  in  partners,  analogous  to  waste. — 
Smythe  v.  Smyl/ie,  1  Swanst.  Rep.,  252.  J^orway  v.  Rowe,  19  Ves.,  l-W. 
Charhton  v.  Poulter,  19  Ves.,  liS.  Peacock  v.  Peacock,  16  Ves.,  49. 
Lawson  v.  Morgan,  1  Price,  303.  Eastman  v.  Kirk.,  1  Johns.  C/i.  Rep., 
444.  In  these  cases,  affidavits  filed  before  the  answer,  may  be  read 
against  it.  Affidavits  filed  subsequent  to  the  answer,  may  be  read  in  sup- 
port of  an  allegation  in  the  bill,  and  not  contradicted  by  the  answer. —  1 
Swansi.,  254.     Col/,  on  Part.,  195. 

The  injunction  is  not  confined  to  any  one  point  of  the  proceedings ; 
but  may,  upon  a  proper  case  being  represented  by  the  court,  be  granted 
at  any  stage  of  the  suit.— 1  MitforcTs  Eq.  PL,  127  to  133.  1  Madd.  C/i. 
Pr.,  106  to  113.  3  fVoodes'  Lett.,  56,  p.  40  to  410.  Eden  on  hijtmct., 
44.  Thus,  an  injunction  is  sometimes  granted  to  stay  trial;  sometimes 
after  verdict,  to  stay  judgment ;  sometimes  after  judgment,  to  stay  execu- 
tion ;  sometimes  after  execution,  to  stay  the  money  in  the  hands  of  the 
sheriff.  The  injunction  may  be  temporary  or  perpetual,  total  or  partial, 
qualified  or  unconditional. — Eden  on  Injunct.,  44.  1  Madd.  Ch.  Pr.,  109. 
3  Woodes'  Lee,  406.     Story  on  Eq.  Juris.,  173. 


OF  THE  PLEADINGS  IN  EQUITY  BETWEEN 
PARTxNERS. 

1.  What  is  the  rule  as  to  the  parties  to  a  bill  for  an  account  of  partner- 
ship transactions  \ 

That  all  the  partners  must  be  parties. — Thomas  v.  Leigh,  2  Ves.,  312. 
Longe  v.  Younge,  2  Sim.  Rep.,  369.  Mitf.  PL,  164.  Wagoner  v.  Gray, 
2  Hen.  Sf  Munf.,  603.  Dvfau  v.  Massicot's  Heirs,  18  Mart.  Lou.  Rep., 
182. 

To  a  bill  filed  for  payment  of  a  share  in  a  partnership  adventure,  all 
the  partners  having  shares  in  the  adventure  must  be  parties. — Ireton  v. 
Lewis,  Rep.  Temp,  yinch.     ColL  on  Part.,  200. 

2.  What  is  the  general  rule  as  to  who  should  be  made  parties  1 

The  general  rule  is,  that  all  who  have  such  an  interest  in  the  mat- 
ters in  litigation,  as  that  their  right  may  be  affected  by  tlie  decree,  should 
strictly  be  parties  to  the  suit. — Lube  on  Eq.  Pleading,  PL,  282.  Baldwin 
V.  Lawrence,  2  Sim.  Sr  Stu.,  18.     Brown  v.  Detastet,  Jac ,  224. 

The  exception  seems  to  be,  where  the  interest  of  the  party  is  very 
remote,  or  his  rights  depend  upon  the  establishment  of  prior  claims,  or 
there  is  already  before  the  court  a  person  competent  to  protect  them. — 
Mitf.  PL,  165. 

Hence,  when  partnership  stock  is  standing  in  the  name  of  one  of  the 
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defendant  partners,  the  Governor  and  Cqmpany  of  the  Bank  of  England 
must  be  made  parties  to  the  suit,  in  order  that  they  may  be  restrained  from 
transferring  the  stock. —  Vuliamy  v.  Moble,  3  Mer.  Rep.,  593.  Taulmi7i  v. 
Copeland,  6  Price,  405.  Scott  v.  The  Bank  of  England,  2  You?ige  Sr  Jerv., 
327. 

So  where  a  bill  prays  for  an  injunction  to  restrain  execution  against 
the  partnership  efiects,  the  sheriff  should  be  made  a  party. — Sevan  v. 
Lewis,  1  Si/n.  Rep.,  376. 

When  a  partner,  plaintiff  or  defendant,  becomes  bankrupt,  pending  a 
suit  between  them  for  an  account,  the  suit  becomes  defective,  and  the 
assignees  must  be  brought  before  the  court  by  a  supplemental  bill. — Cad- 
dick  V.  Mason,  1  Sim.  Rep.,  501.    Murray  v.  Murray,  5  Johns.  Ch.  Rep.,  70. 

When  a  partner,  plaintiff  or  defendant,  dies  pending  a  suit  between 
them  for  an  account,  the  suit  becomes  to  that  extent  defective,  and  can 
only  be  continued  by  a  revivor  as  to  the  representatives  of  the  deceased 
partner. — Fallows  v.  Williamson,  11  Ves.,  306.  Boddy  v.  Ment,  1  Mer. 
i^ep.,  364.     Lube  Eq.  PL,  285. 

3.  What  is  the  rule  as  to  the  right  of  a  bankrupt  partner  to  file  a  bill 
for  an  account  % 

The  general  rule  is  that  the  bankrupt  cannot  file  a  bill  in  relation  to 
his  estate,  after  bankruptcy. — Cook  B.  L.,  513. 

But  there  are  exceptions  to  this  rule.  Thus,  upon  the  bankruptcy  of 
a  firm  it  seems  clear  that  any  of  the  bankrupts  may  file  a  bill  against  a 
creditor  and  the  assignees  for  an  account,  if  there  be  fraud  and  collusion 
on  the  part  of  the  debtor  and  assignees. — Benfield  v.  Solomons,  9  Ves.,  77. 

A  bankrupt  may  also  file  a  bill  for  an  account  and  an  injunction  to 
restrain  proceedings  at  law,  without  making  his  assignees  parties  to  the 
suit. — Lowndes  v.  Taylor,  1  Madd.  Rep.,  423.     2  Rose  B.  Cos.,  36. 

After  the  bankruptcy  of  a  partner,  a  bill  for  an  account  may  be  sus- 
tained, by  the  solvent  partners,  against  the  assignees  of  the  bankrupt  j  and, 
in  many  cases,  the  bankrupt  may  be  joined  as  a  defendant.  Thus  if  any 
discovery  is  sought  of  his  acts,  before  he  became  bankrupt,  he  must  answer 
to  that  part  of  the  bill  for  the  sake  of  discovery,  and  to  assist  the  plaintiff 
in  obtaining  proof ;  although  his  answer  cannot  be  read  against  his  as- 
signees.— Mit.  PL,  161.  Hamil.  v.  Stokes,  4  Price,  161.  Le  Tecier  v. 
The  Margravine  of  Jhispach,  1  Yes.  ^  Beames,  546.  Binford  v.  Doviet,'^ 
Ves.j  751.     Glassford  v.  Jaffrey,  1  Ves.  c'r  Beaines,  549.     cited. 

Although  it  may  be  laid  down  as  a  general  rule,  that  all  persons  ma- 
terially interested  in  the  subject  ought  to  be  made  parties,  however  nu- 
merous they  may  be- — Mitf.  PI. 

Yet  in  general,  in  a  bill  founded  upon  contract,  it  is  only  necessary 
to  make  those  persons  parties  who  are  parties  to  the  contract. — Hum- 
phries V.  Mollis,  Jac.  Rep.,  Id. 

Where,  therefore,  an  agreement  for  a  lease  had  been  made  with  one 
of  two  partners,  and  there  was  no  evidence  that  the  lessor  knew  that  it 
was  on  the  partnership  account,  upon  the  death  of  the  intended  lessee,  it 
was  held  that  a  bill  could  not  be  maintained  by  the  surviving  partner  to 
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restrain  the  latter  from  granting  a  lease  to  the  executors  of  the  deceased 
partner  ;  but  it  was  held,  that  such  surviving  partner  might  file  a  bill  to 
restrain  the  executors'  disposing  of  the  lease,  if  the  lessor  should  grant 
one  except  for  the  partnership  purposes. — Alder  v.  Fouracrc,  2  Swansi. 
Rep.,  4-89. 

Upon  the  same  principle,  except  in  cases  of  collusion,  a  debtor  of  the 
partnership  ought  not  to  be  made  a  party.  And  where  there  is  a  sub- 
partnership  the  sub-partner  ought  not  to  be  made  a  party  to  a  suit  for 
takinjr  the  accounts  of  the  general  partnership. — Brown  v.  Be  Tastet,  Jac. 
Rep.J'2S4^. 

4.  What  is  the  rule  as  to  the  prayer  of  the  billl 

The  prayer  of  a  bill  for  an  account  of  partnership  transactions  very 
frequently  extends  to  an  injunction,  and  sometimes,  to  a  writ  of  ne  exeat 
regno.  Upon  these  two  points  the  general  rule  is,  that  an  injunction  will 
not  be  granted  nor  the  writ  awarded,  unless  prayed  by  the  bill  ;  and  gen- 
erally the  application  for  the  writ  must  be  supported  by  an  afRdavit,  posi- 
tive as  to  the  amount  of  debt.  But  information  and  belief  will  be  sulfi- 
cient  in  mere  matters  of  account. — Jackson  v.  Peirie,  10  Ves.,  165.  jMitf. 
PL,  46.     Pr.  Jer. 

Where  u  dissolution  is  intended  it  ought  to  be  prayed  for  ;  and  even 
where  a  dissolution  has  actually  taken  place,  the  bill  ought  to  pray  that 
the  partnership  be  declared  to  be  dissolved, — Master  v.  Kirton,  3  Fe*.,  74- 
Forman  v.  Humphrey,  2  Ves.  Sf  Beames,  329.  Harrison  v.  Armitage,  4 
Madd.  Rep.,  143.  Knowles  v.  Houghton,  11  Ves.,  168.  Loscombe  v.  Rus- 
sell, 4  Simon's  Rep.,  8.  1  Story  onEq.  Jurisp.,  621.  Coll.  on  Part.,  191. 
Id.,  204. 

5.  What  if  the  proper  parties  be  not  joined  % 

The  defendant  may  take  advantage  of  it  by  the  demurrer  if  the  de- 
fect appear  on  the  face  of  the  bill ;  by  plea  in  abatement  if  it  does  not  so 
appear. — 2  Eq.  Abr.,  1.     Cockburn  v.  Thompson,  lb  Ves.,  325. 

So,  if  parties  having  no  interest  in  the  suit  be  joined  as  plaintiffs,  the 
defendant  may  demur  or  plead  in  like  manner. — Cuff  v.  Platell,  4  Rues. 
Rep.,  242.  Makepeace  v.  Haythorne,  4  Russ.  Rep.,  244.  Rawlinson  v. 
Halifax,  2  Sim.  d,"  Stu.,  27. 

'The  defendant,  instead  of  answering,  will  sometimes  be  advised  to 
plead  in  bar  to  the  suit. — Mitf.  PL,  271,  29S.  James  v.  Sadgrove,  1  Sim. 
Sf  Stu.,  4.     Mnroney  v.  CDea,  1  Ball  Sf  Beatty  Rep.,  119 

If  the  plaintiff  believes  the  plea  to  be  defective,  in  form  or  substance, 
he  may  take  the  judgment  of  the  court  upon  its  sufficiency,  in  which  case 
it  must  be  set  down  for  argument.— JlfiV/.  PL,  310.  If  the  defendant  suc- 
ceed upon  this  issue,  the  suit,  so  far  as  the  plea  extends,  is  barred.  If  he 
fail  he  will  be  examined  upon  interrogatories,  to  supply  the  defect  of  the 
answer.— Jl/i</.  PL,  302.     LubL  Eq.  PL,  45. 

Where  a  bill  is  confined  to  an  account  of  partnership  transactions, 
the  defendant  may  plead  in  bar  that  he  is  no  partner. — Drevj  v.  Drew,  2 
Ves.  Sf  Beames,  159.     But  where  there  are  facts  charged  in  the  bill  which 
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show  a  partnership,  the  plea  must  be  accompanied  by  an  answer  and  dis- 
covery as  to  the  matters  so  charg^ed. — Sanders  v.  King,  2  Madd.  Sf  Geld., 
61.     5  Sim.  Si-  Stu.,  277. —  v.  Harrison,  4  Madd.,  252, 

A  plea  of  a  stated  account  is  a  good  bar  to  a  bill  for  an  account.  But 
a  man  who  pleaded  a  stated  account  must  show  that  it  was  in  writin"-,  and 
likewise  the  balance  in  writing,  or  at  least  set  forth  what  the  balance 
was.— jMitf.  PL,  261.     Burk  v.  Brown,  2  ^Ik.  Rep.,  399. 

To  support  such  a  plea,  it  is  not  absolutely  necessary  that  the  account 
should  have  been  signed  by  the  parties,  if  there  be  other  evidence  of  an 
acquiescence.  The  possession  of  the  account  for  a  lons;  time,  by  the  par- 
ty charged,  or  the  delivery  of  vouchers,  have  been  held  strong  evidence 
of  acquiescence. —  Willes  v.  Jerncgan,  2  Atk.,  251. 

In  Irvine  v.  Younge,  1  Sim.  tV  Stu.,  333,  it  was  held  that  the  pos- 
session of  an  account  for  three  years,  without  any  objection  made,  was  not 
sufficient. 

If  a  partner  receives  a  statement  of  the  account  between  them,  and 
is  silent  for  thirteen  years  afterwards,  it  amounts  to  an  acquiescence. — 
Atwater  v.  Fowler,  1  Edw.  Ch.  Rep.,^\l. 

Where  the  articles  of  co-partnership  require  one  of  the  partners  to 
make  an  annual  statement  of  the  partnership  accounts,  upon  the  books  of 
the  firm,  and  he  makes  such  statement  accordingly,  the  other  partner 
will  be  deemed  to  have  acquiesced  in  the  correctness  of  the  statement  if 
he  does  not  object  within  a  reasonable  time  thereafter. — Hart  v.  Corning, 
4  Paige,  566. 

Where  partners  fix  the  rate  of  interest  to  be  charged  between  them, 
at  six  percent.,  and  a  partner  renders  an  account  for  advances  to  the  firm, 
and  charges  interest  at  the  rate  of  ten  per  cent.,  which  the  acting  partners 
receive  and  en^er  on  the  partnership  books,  it  is  written  evidence  of  their 
assent  to  the  rate  of  interest. — Millaudon  v.  Sylvester,  8  Lou.  Rep.,  262. 

The  defendant  must,  by  the  plea,  aver  that  the  amount  is  just  and  true 
to  the  best  of  his  knowledge  and  belief.  The  delivering  up  of  vouchers 
at  the  tim.e  of  the  account  is  a  proper  averment  in  the  plea. — Milf.  PL, 
260.     Coll.  on  Part.,  205. 

If  the  bill  states  that  there  is  an  account,  and  there  was  a  mistake, 
and  sets  forth  the  particular  mistake,  there  an  account  stated  is  not  a  good 
plea  unless  there  be  an  answer  to  the  mistake.  And  if  error  or  fraud  are 
charged,  they  must  be  denied  by  the  plea,  as  well  as  by  way  of  answer. — 
Miff.  PL,  259.  Chandler  v.  Dorset,  Rep.  Temp.  Finch,  431.  Walker  v. 
Consett,  Frest.  Rep.,  167.  Proud  v.  Combes,  2  Freem.,  183.  Gray  v. 
Mincethorpe,  3  Ves.,  103. 

The  statute  of  limitations  is  a  good  bar  to  a  bill  for  an  account. — Bar- 
ber v.  Barber,  11  Ves.,  286.  Mt  v.  Goodrich,  4  Russ.  Rep.,  434.  At- 
tvater  V.  Fowler,  1  Ewd.  Ch.  Rpp.,  417.  Johnson  v.  Carneal,  1  Litt.  Sel. 
Cos.,  172.  Pendleton  v.  Phelps,  4  Day,  476.  Kane  v.  Bloodgood,  7  Johns. 
Ch.  Rep.,  116.  Lewis  \.  Stafford,  4  Bibb.  Rep.,  319.  Ferrill  v.  Murray, 
4  Yerg.,  104.  Patterson  v.  Brov^m,  6  Monroe,  11.  Murray  v.  Costor,  20 
Johns.  Rep.,  576.  Godman  v.  Rogers,  10  Pick.,  112.  Bell  v.  Morison,  1 
Peters'  S.  C.  Rep.,  360.  Spring  et  al.  v.  Gray's  Extrs.,  6  Peters'  S.  C. 
Rep.,  151.     To/and  v.  Sprague,  12  Pe!ers'  S.  C.  Rep.,  300. 
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But  as  pleas  of  the  statute  of  limitations  are  admitted  in  courts  of 
equity,  by  analogy  only,  it  follows,  that  where  the  circumstances  of  the 
case  are  such  as  to  make  it  against  conscience  to  apply  the  rule  founded 
upon  this  analogy,  the  court  will  not  enforce  it. — Slerndalc  v.  Hankinson, 
1  Sim.,  398.     jlnli  v.  Goodrich,  4  Rvss.,  4.34. 

Bankruptcy  of  one  of  the  partners  is  a  good  plea  in  bar  to  a  bill  for  an 
account. — Makepeace  v.  Hmjthorne,  5  Russ.,  244. 

A  covenant  to  refer  to  arbitration  is  no  valid  defence  by  way  of  plea. 
— Pi-ice  V.  Williams,  6  Ves.,  118.  Waters  v.  Taylor,  15  Ves.,  10.  Wat- 
son on  Jlrb.,  Q.  Gourley  V.  the  Duke  of  Somerset,  19  Ves.,  431.  j3gar  v. 
jMackleu',2  Sim.  Sr  Stu.,  418. 

But  an  award  may  be  pleaded  in  bar  to  a  bill  for  an  account. — Beames' 
Pleas,  218.  So  may  a  release  ;  but  a  release  to  be  pleaded  in  bar  must 
be  under  seal,  or  otherwise  it  must  be  pleaded  as  a  stated  account  only. — 
Beames'  Pleas,  22 1.     Coll.  on  Part.,  208. 

What  is  a  good  defence  by  plea  is  also  good  by  a  demurrer  if  the  facts 
appear  sufficiently  on  the  bill. — Mitf.  PL,  216. 

Thus,  where  the  plaintiff  sought  an  account  of  the  partnership  trans- 
actions, but  it  appeared  by  the  bill  that  all  the  accounts  between  the  par- 
ties had  ceased  for  more  than  six  years,  and  no  demand  had  been  made 
during  that  time,  a  general  demurrer  was  allowed. — Foster  v.  Hodgeson, 
19  Ves.,  180. 

So,  if  a  person  is  joined  as  co-plaintiff,  who  has  no  interest,  the  bill 
is  demurrable,  if  the  facts  appear  on  the  face  of  the  bill. — Makepeace  v. 
Haythorne,  4  Russ.,  244. 

Where  the  bill  is  clearly  demurrable  the  plaintiff  ought,  in  prudence, 
to  demur  with  a  view  to  costs.  For  it  has  been  held,  where  the  defend- 
ants might  have  demurred,  and  the  bill  was  dismissed,  the  defendants 
should  not  have  their  costs. — Hill  v.Reardon,  2  Sim.  <S'  Stu.,  431.  Jones 
V.  Davids,  4  Russ.,  Til.     Coll.  on  Part.,  209. 

6.  What  is  the  general  rule  as  to  the  answer  1 

Every  defendant  is  entitled  to  a  separate  answer,  although  there  be 
but  one  common  defence.  —  Van  Sandon  v.  Moore,  1  Russ.,  441. 

If  the  defendant  submits  to  answer,  he  must  answer  fully.  There- 
fore if  he  mean  to  deny  the  partnership,  he  must  do  so  by  plea,  though 
formerly  he  might  have  used  the  same  defence  by  answer,  refusing  at  the 
same  time  to  set  forth  any  account.  The  defendant  may,  by  his  answer, 
decline  to  admit  the  partnership,  if  the  admission  would  subject  him  to 

penalties. v.  Harrison.  4  Madd.  Rep.,  252.     Somerville  v. 

Mackie,  16  Ves.,  328.  John  v.  Dacie,  13  Price,  632.  Corbett  v.  Hawkins, 
1  Younge  Sf  Jerv.,  425.     J^clme  v.  JSTewton,  2  Younge  Sf  Jerv.,  186. 

If  one  of  the  defendants  reside  abroad,  and  the  plaintiff  consent  to 
take  his  answer,  without  oath,  it  ought  likewise  to  be  taken  without  sig- 
nature, though  put  in  by  his  agent,  having  a  power  of  attorney  to  appear 
and  defend  suits  for  them. — Bagley  v.  De  Walkiers,  10  Ves.,  441. 

If  he  be  a  foreigner  he  ought  to  put  in  an  answer  in  his  own  Ian- 
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guage,  together  with  a  sworn  translation. — Hays  v.  Seguin,  Hogan,  274. 
Simonds  v.  Dubarre,  3  Bj'o.  Ch.  Rep.,  263. 

7.  What  remedy  has  a  partner  for  torts  done  by  his  co-partner  1 

As  wrongs  unconnected  with  fraud  in  the  settlement  of  accounts  are 
in  their  nature  personal,  partners  have  the  same  remedies  between  them- 
selves, in  respect  to  these  matters,  as  other  persons  have.  Thus,  if  one 
tenant  in  common  destroy  the  thing  in  common,  the  other  may  bring  tro- 
ver, for  this  amounts  to  a  wrongful  conversion. — Bzill.  JV*.  Pri.,  34.  Cowen 
V.  Rogers,  Cooke,  53. 

Hence,  where-  one  tenant  in  common  of  a  ship,  took  it  away  and  sent 
it  to  the  West  Indies,  where  it  was  lost  in  a  storm,  it  was  held  a  destruc- 
tion by  the  defendant. — Barnardiston  v.  Chapman,  4  East,  121. 

A  mere  taking  and  refusal  to  deliver  up  by  one  of  two  joint  tenants, 
or  tenants  in  common,  will  not  give  the  other  a  right  of  action  against  him. 
— Fenning  v.  Lord  Grenville,  1  Taunt.,  241. 

Upon  the  bankruptcy  of  one  of  two  parties,  the  assignees  become 
tenants  in  common  with  the  solvent  partner,  his  representatives  as  assigns, 
and  cannot  sue  any  of  these  parties  in  trover,  for  the  goods  of  the  partner- 
ship.— Fox  V.  Hanbury,  Coiop.,  445.  Smith  v.  Stokes,  1  East,  363.  Solo- 
mons v.  Jfysen,  2  Durn.  Sf  East,  647. 

A  surviving  partner  may  maintain  detinue  against  the  representatives 
of  the  deceased  partner,  for  the  books  of  account  and  other  evidences  of 
debt  belonging  to  the  partnership. — Murray  v.  Mumford,  6  Cowen,  441. 


OF  WHAT  CONSTITUTES  A  PARTNERSHIP  AS  TO 
THIRD  PERSONS. 

1.  What  is  the  principle  requisite  to  constitute  a  partnership  as  to  third 
persons  1 

The  communion  of  profit  between  the  parties.  Without  that  quality 
a  partnership  cannot  exist,  and  with  it  a  case  can  hardly  be  stated  in  which 
a  partnership  shall  not  exist. — Bloxon  v.  Pell,  2  W.  Blac.  Rep.,  999. 
Grace  v.  Smith,  2  W.  Blac,  998.  Younge  v.  Axwell,  2  Hen.  BL,  242.  Ex 
parte  Wheeler,  Buck,  48.  Geddes  v.  Wallace,  2  Bligh,  270.  Watson  on 
Part,,  33.     Gow.  on  Part.,  10.     Gary  on  Part.,  7.     Coll.  on  Part.,  43. 

Persons  are  answerable  to  the  world  as  partners  if  they  participate  in 
the  profits  of  a  trade,  although  they  stipulate  not  to  be  partners  inter  se. — 
Waugh  V.  Carver,  2  Hen.  BL,  235.  Richardson  v.  Debuys  et  al.,  16  Mart. 
Lou.  Rep.,  127. 

Though  the  law  allows  parties  to  regulate  their  concerns  as  they  please 
in  regard  to  each  other,  they  cannot,  by  any  arrangement  among  them- 
selves, control  their  responsibilities  to  others  j  and  it  is  not  competent  for  a 
person  who  partakes  of  the  profits  of  a  trade,  however  small  his  share  of 
those  profits  may  be,  to  withdraw  himself  from  the  obligations  of  a  partner. 
44 
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— Hesketh  v.  Blafichard,  4  East,  144'.  Perry  v.  Hone,  2  Carr.  Sf 
Payne,  401. 

Each  individual  is  answerable  in  solido  to  the  whole  amount  of  the 
debts,  without  reference  to  the  proportion  of  his  interest,  or  to  the  nature 
of  the  stipulation  between  him  and  his  associate. 

This  principle  of  law  inculcates  good  faith  and  ingenuous  dealing, 
and  is  now  regarded  by  the  English  courts  as  a  fundamental  doctrine. — 
3  Kenfs  Com.,  32.  Hoare  v.  Dawes,  Dough,  371.  Grace  v.  Smith,  2  Wm. 
Bl.  Rep.,  998.  Waugh  v.  Carver,  2  Hen.  Bl.  Rep.,  235.  Baker  v. 
Charleton,  Peake's  JV*.  P.  Rep.,  80.  Hesketh  v.  Blanchard,  4  East,  144. 
Ex  parte  Hamper,  17  Fe,?.,  404.  Ex  parte  Langdale,  18  Ves.,  300.  Car- 
len  V.  Drury,  1  Ves.  6f  Beames,  157.  Cheap  v.  Crammond,  4  Barnw.  Sf 
Aid.,  663.  Smith  v.  Watson,  2  Barnw.  4"  Cresw.,  401.  Lacy  v.  Wolcott, 
2  DoW.  4-  %/.,  458. 

It  has  been  explicitly  asserted  with  us,  and  is  now  incorporated  in 
the  jurisprudence  of  this  country. — 3  Kenfs  Com.,  33.  Taylor  v.  Treme 
et  al.,  3  Har.  ^  Johns.  Rep.,  505.  Constance  v.  Burke,  2  //ar.  <5f  Gill's 
Rep.,  295.  Po5if  v.  Kimberly,  9  Johns.  Rep.,  470.  Brown  v.  Coo/c,  3  J\''. 
/f.  7?e/j.,  64.  Doake  v.  Swan,  8  Greenl.  Rep.,  170.  Aspinvjall  v.  fFzZ- 
liams,  1  Ham.  Rep.,  60.  Pitkin  v.  Pitkin,  7  Conn.  Rep.,  307.  Purveance 
V.  McCIinte  et  al.,  6  Serg-^.  4-  Rawle,  259.  Miller  v.  Bartlett  et  al.,  15 
Scrg^.  4"  Rawle,   137.     i?ice  v.  Austin,   17  J^Iass.  Rep.,    197.     Rolins  v. 

Willard,   6   P^■c^.  iJe;?. Tw^if/e  v.  Cooper,   5  PzcA;.  Pep.,  414.       ^ri/- 

OTer  V.  Schlather  et  al.,  2  RawWs  Rep.,  259.  Taxjlor  v.  Taylor,  2  Murph. 
Rep.,  70.  Murray  v.  Whitney,  19  Johns.  Rep.,  226.  Whitney  v.  iS/er- 
Zmg,  14  Johns.  Rep.,  315.  Do^6  v.  Halsey,  16  Johns.  Rep.,  34.  Cramp- 
ston  V.  McJ\''air,  1  Wendell,  457.  Musier  v.  Trumphour,  5  Wendell,  274. 
Bruchett  et  al.  v.  Boiling,  5  Munf.  Rep.,  442.  Purdy  et  al.  v.  i/ooc/,  17 
Jl/ar/.  Z/OM.  Pe/?.,  629.  Jackson  et  al.  v.  Porter,  20  Jl/ar^  Lo?<.  Pe/j., 
200.  Dennistoun  v.  Dehuys  et  al.,  18  Mart.  Lou.  Rep.,  48.  David  v.  £/- 
/«'?,  4  Lo!<.  Pe/7.,  106.  Gougot  v.  Rodriguez,  1  Lou.  Rep.,  508.  Keene  v. 
Leyardi,  6  Low.  Pep.,  508.  LeRoyv.  Johnson, '2  Peters^  S.  C.  Rep.,  195. 
Winship  v.  Pa?^/;;  o/Me  United  States,  5  Peters^  S.  C.  Rep.,  529. 

To  charge  a  person,  a  partner,  one  of  two  things  is  necessary  ;  he 
must  have  permitted  his  name  to  be  used  as  one  of  the  firm,  or  he  must 
have  participated  in  the  profits  or  loss. — Osborne  v.  Brennar,  2  JVo«  <§• 
McCord,  427.  Shubrick  v.  Fisher,  2  Dessau.,  148.  GowZcJ  v.  Gow/t/,  6 
Wendell,  263.     Aspimcall  v.  Williams,  1  ^a?w.  Pep.,  60. 

A  person  may  be  allowed  in  special  cases  to  receive  a  part  of  the 
profits  of  a  business,  without  becoming  a  legal  or  responsible  partner. 
Thus,  a  party  may  by  agreement  receive,  by  way  of  rent,  a  portion  of  the 
profits  of  a  farm,  without  becoming  a  partner. — Perine  v.  Hankinson,  6 
//a/5^  /2e/i.,   181. 

So,  to  allow  a  clerk,  or  agent,  a  portion  of  the  profits  of  sales  as  a 
compensation  for  labor,  or  a  factor  such  a  per  centage  on  the  amount  of 
sales,  does  not  render  the  agent  or  factor  a  partner,  when  it  appears  to  be 
intended  merely  as  a  mode  of  payment,  adopted  to  increase  and  secure  ex- 
ertion, and  when  it  is  not  understood  to  be  an  interest  in  the  profits  in  the 
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character  of  profits,  and  there  is  no  mutuality  between  the  parties. — 3 
Kent's  Com.,  33. 

Where  a  person  was  charged  as  a  dormant  partner  in  the  profits  of  a 
lighter,  but  it  turned  out  that  he  was  to  have  only  half  of  the  gross  earn- 
ings as  wages,  it  was  held  that  he  was  not  a  partner  with  the  lighterman, 
and  therefore  not  liable  for  repairs. — Dry  v.  Boswell,  I  Campb.,  330. 

Where  B.  entered  into  an  engagement  with  H.,  that  H.  should  con- 
duct B.'s  grocery  store  for  $1,000  per  annum,  and  should  be  allowed  a 
commission  of  7  per  cent,  on  the  profits  of  the  goods  sold,  after  deduct- 
ing the  salary  and  rent  of  the  store.  It  was  held  that  H.  was  not  liable 
as  a  partner. — Miller  v.Bnrtleti  et  al.,  15  Sergt.  c\^  Rawle,  137. 

But  where  the  defendant  was  merely  a  clerk  and  received  one  half 
of  the  profits  of  a  store  as  his  compensation,  it  was  held  that  he  was  liable 
as  a  partner  in  regard  to  that  business. — Purviance  v.  JWClintee,  6  Sergt. 
fy  Rawle,  259. 

Partnerships  for  commercial  purposes,  for  trading  with  the  world,  for 
buying  and  selling  from  and  to  a  great  number  of  individuals,  are  neces- 
sarily governed  by  many  general  principles  which  are  known  to  the  pub- 
lic, which  subserve  the  purposes  of  justice  and  which  society  is  concerned 
in  sustaining.  One  of  them  is,  that  he  who  shares  the  profits,  although 
his  name  may  not  be  in  the  firm,  is  responsible  for  all  its  debts. —  Winship 
et  ah  V.  The  Bank  of  the  U.  S.,  5  Peters'  S.  C.  Rep.,  529.  Manf.  Sr  Mech. 
Bank  v.  Winship,  5  Pick.  Rep.,  11. 

Where  seamen  take  a  share,  by  agreement  with  the  ship  owner,  in 
the  profits  of  a  whale-fishery,  by  way  of  compensation  for  their  services  ; 
or  in  shipments  from  this  country  to  India,  which  is  usual,  the  responsibility 
of  partners  has  never  been  supposed  to  attach. — Dixon  v.  Cooper,  3  Wills., 
40.  Cheap  v.  Crammond,  4  Barn.  Sf  Aid.,  670.  Benjamin  v.  Porteus,  2 
//.  BL,  590.  Mayer  v.  Sharpe,  5  Taunt.,  74.  Hesketh  v.  Blanchard,  4 
East,  144.  Dry  v.  Boswell,  1  Campl.,  329.  Wilkinson  v.  Frazier,  4 
Esp.,  182.  Mair  v.  Glennie,  4  Maule  Sr  Selvj.,  240.  Wallace  v.  Geddes, 
1  Bligh,  270.  Ex  parte  Rawhnson,  1  Rose,  89.  Ex  parte  Hamper,  17 
Ves.,  404.  Ex  parte  Watson,  19  Ves.,  458.  Barklie  v.  Scott,  1  Hud.  Sr 
Bro.,  83.  Goode  v.  Harrison,  5  Barn.  Si-  Aid.,  150.  Muzzy  v.  Whitney, 
10  Johns.  Rep.,  226.  Rice  v.  Austin,  17  Mass.  Rep.,  206.  Cutler  v. 
Windson,  6  Pick.  Rep.,  335.  Hardin  v.  Foxcroft,  6  Greenlf.,  76.  Lowrey 
V,  Brooks,  2  McCord,  421.  Chase  v.  Barrett,  4  Paige,  148.  Bond  v. 
Battard,  2  Meeson  Sr  Welsby,  357.  Turner  v.  Russell,  14  Pick.  Rep.,  192. 
Ambler  V.  Bradley,  6  Verm.  Rep.,  119.  Porter  v.  McClure,  15  Wendell, 
187.  Campbell  v.  Calhoun,  1  Penn.  Rep.,  140.  Boyer  v.  Anderson,  2 
Leigh,  550.  Ross  v.  Drinker,  2  HaWs  Rep.,  415.  Green  v.  Beeslcy,  2 
Bingh.  Jf.  S.,  108.  St.  Victor  v.  Danbert,  9  Lou.  Rep.,  314.  Mathan  v. 
Gardere,  11  Lou.  Rep.,  262.  Smith  v.  Craven,  1  Cromp.  Sr  Jerv.,  500, 
S.  C.  1  Tyrw.,  389.  Coc  v.  Cook,  3  Whart.,  569.  Reid  v.  Hollinshead, 
4  Barn.  Sr  Cresw.,  867.  7  Dowl.  Sr  RyL,  444.  Coll.  on  Part.,  17.  3 
Kenfs  Com.,  34.     Cary  on  Part.,  11. 

To  constitute  a  person  a  partiier,  he  must  have  such  an  interest  in 
the  profits  as  will  entitle  him  to  an  account,  and  give  him  a  specific  lien 
or  preference  in  payment  over  the  other  creditors. — Champion  v.  Bost- 
wick,  18  Wendell,  175. 
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If  a  person  be  charged  as  nominal  partner,  the  evidence  of  lending 
his  name  to  the  firm  cannot  be  rebutted  by  showing  that  he  had  no  inter- 
est as  a  partner  ;  but  where  an  action  is  brought  by  a  firm,  without  joining 
the  nominal  partner,  and  during  the  trial  it  comes  out  that  there  was  a 
nominal  partner  at  the  time  of  the  contract,  the  plaintiffs  may  rebut  the 
presumption  that  such  nominal  partner  was  a  real  partner,  by  showing  that 
he  had  no  interest  in  the  concern. — Goslop  v.  Coleman^  2  Stark.  Rep.,  23. 
Peacock  v.  Peacoc/:,  9.  Campl.  Hep..,  25. 

Where,  on  the  formation  of  a  partnership,  A.  B.  brought  into  the  firm 
a  sum  of  money  for  his  infant  son,  and  it  was  stipulated  that  the  firm 
should  account  with  A.  B.  as  trustee  for  his  son  :  Held,  that  this  did  not 
render  A.  B.  liable  as  a  partner. — Barklie  v.  Scott,  1  Hudson  S)-  Brooke's 
Rep.,  83. 

Upon  the  whole,  the  conclusion  from  all  the  cases  is,  that  persons 
who  share  the  profits  of  a  concern  are  liable  as  partners  to  third  persons, 
but  that  they  may  repel  the  presumption  of  partnership  by  showing  that 
the  legal  relation  of  partnership  inter  se  does  not  exist. — Coll.  on  Partner- 
ship, 50. 

2.  What  is  the  rule  as  to  the  liability  of  mere  nominal  partners  % 

If  a  person  suffer  his  name  to  be  used  in  a  business,  or  otherwise 
hold  himself  out  as  a  partner,  he  will  be  equally  responsible  with  the  other 
partners,  although  he  may  receive  no  profits.  This  rule  of  law  arises, 
not  upon  the  ground  of  the  real  transaction  between  the  partners,  but  upon 
principles  of  general  policy,  to  prevent  the  frauds  to  which  creditors  would 
be  liable  if  they  were  to  suppose  that  they  lent  their  money  upon  the  ap- 
parent credit  of  three  or  four  persons,  when  in  fact  they  lent  it  to  only  two 
of  them,  to  whom,  without  others,  they  would  have  lent  nothing. — Waugk 
V.  Carver,  2  H.  BL,  235. 

The  rule  is  perhaps  most  frequently  applied  in  cases  where  the  name 
of  a  clerk  who  receives  a  salary,  but  who  has  no  specific  interest  in  the 
profits,  appears  in  the  firm.  It  is,  however,  a  universal  rule. — Younge  v. 
Jlxtel,  2  H.  BL,  2i2.     Ex  parte  Wheeler,  Buck.,  48. 

It  is  not  necessary  for  a  person  charging  a  nominal  partner  to  have 
been  aware  of  the  partnership  at  the  time  of  the  contract. — Johnston  v. 
Warden,  3  Watts  Rep.,  39.  Guidon  v.  Rohson,  2  Campl.,  802.  Fox  v. 
Clifton,  6  Bingh.,  776.  Lloyd  v.  Ashley,  2  Car.  Sf  Payne,  138.  Shay  v. 
Jlrchbold,  2  Taunt.,  324.  Robinson  v.  Wilkiiison,  3  Price  Exch.  Rep., 
53S.  P erring  v.  Hone,  2  Car.  4'  Payne,  401.  Boardman  v.  Keeler,  2 
Vermont  Rep.,  65.     Et/ieridge  v.  Binney,  9  Pick.  Rep.,  272. 

Persons  of  the  same  name,  as  relations,  and  each  being  in  trade, 
though  not  in  partnership,  are  peculiarly  liable  to  the  consequences  of  this 
rule,\vhere  they  are  in  the  habit  of  transacting  business  with  each  other. 
Thus,  where  James  Spencer  carried  on  business  in  Manchester,  under  the 
firm  of  James  Spencer  &  Co.,  and  his  brother  William  carried  on  business 
in  London,  under  the  firm  of  Spencer  &.  Co.,  it  was  held  that  William,  by 
accepting  bills  drawn  upon  James  Spencer  &  Co.,  and  directed  to  the  houte 
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in  London,  held  himself  out  to  the  world  as  a  partner  with  James,  and 
became  accordingly  liable. — Spencer  v.  Billing,  3  CampL,  310. 

Where  a  person  is  partner  in  a  house  which  also  carries  on  a  busi- 
ness in  which  he  is  not  a  partner,  he  will  in  some  cases  be  amenable  to 
the  rnlsi  Thus,  in  Sivan  v.  Steele,  7  East,  210,  3  Smith,  199,  the  house 
of  Wood  &  Payne  were  partners  in  the  cotton  trade,  and  partners  in  a 
grocery.  Both  trades  were  carried  on  at  the  same  house,  and  under  the 
same  firm.  Steel  was  a  dormant  partner  in  the  cotton  trade,  but  not  in 
the  other ;  yet,  under  the  circumstances  of  the  case,  he  was  held  to  be 
bound  by  an  endorsement  made  in  the  common  name  of  the  firm,  in  rela- 
tion to  the  grocery  concern.  It  seems,  therefore,  that  if  Steele  had  held 
himself  out  to  the  world  as  partner  in  one  firm,  he  would  a  fortiori  have 
been  arljudged  a  partner  in  the  other,  supposing  the  creditor  to  have  no 
notice  of  his  limited  interest. 

Slight  circumstances  will  be  sufficient  to  satisfy  a  jury  that  a  person 
has  held  himself  out  to  the  world  as  a  partner. — Coll.  on  Part,  52.  Parker 
V.  Parker,  1  Bra.  Sr  Bingh.,  9.  3  Moore,  226.  Goode  v.  Harrison,  5  Barn. 
4-  ^Id.,  150. 

However,  if  A.,  a  trader,  enter  into  a  course  of  dealings  with  B.,  in 
matters  not  connected  with  his  trade,  as,  for  instance,  discounting  bills 
of  exchange  merely,  and  in  the  course  of  such  transactions  introduces 
C.  as  his  partner ;  it  has  been  held  that  this  evidence  is  not  sufficient  to 
make  C.  chargeable  as  a  general  partner.  The  introduction  of  C.  to  B. 
must  be  taken  secundum  subjectam  materiam,  that  is,  as  applying  to  the 
transaction  in  which  A.  was  concerned  with  B.,  the  discounting  of  bills, 
to  which  transaction  only  it  should  be  confined. — De  Berkom  v.  Smith,  1 
Esp.,  29. 

Every  joint  loan,  whether  contracted  for  mercantile  purposes  or  not, 
is,  in  equity,  joint  and  several.  Therefore,  where  four  persons  opened  a 
joint  account  with  a  bank,  from  which  they  borrowed  money  on  such  joint 
account :  Held,  that  the  bankers  might  claim  payment  of  the  whole  debt 
out  of  the  assets  of  one  of  such  persons,  he  being  dead  ;  but  that  the  other 
three  were  necessary  partners  to  the  suit,  as  being  interested  in  taking 
the  account. — Sharpe  v.  Jackson,  1  Younge  Sr  Coll.,  553. 

Mere  interference  in  the  management  of  a  partnership,  unaccompa- 
nied with  any  circumstances  from  which  a  perception  of  profits  may  be 
inferred,  does  not  constitute  a  partnership  quoad  third  persons  ;  and  a  sti- 
pulation that  a  house  shall  be  governed  by  a  certain  person's  advice,  does 
not  constitute  him  a  partner. — Barklie  v.  Scott,  1  Hud.  <S'  Bro.,  83. 

If  there  is  a  stipulation  that  A.  shall  appear  as  a  partner,  but  shall  be 
liable  to  no  loss,  A.  will  not  be  liable,  as  a  partner,  to  those  who  have  ab- 
solute knowledge  of  such  stipulation. — Alderson  v.  Claij,  1  Campb.,  404. 
Minnet  v.  Winney,  5  Bro.  P.  Cas.,  489.  Ensign  v.  Wands,  1  Johns-  Cas., 
171.  Livingston  v.  Rosevelt,  4  Johns.  Rep.,  251.  Grom  v.  Gadwell,  5 
Cowen,  489.  Boardman  v.  Gore,  17  Mass.  Rep.,  339.  Bailey  v.  Clark,  6 
Pick.  Rep.,  372.     Coll.  on  Part.,  56. 
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OF  THE  LIABILITY    OF  PARTNERS  FOR   THE  ACTS  OF 
THEIR   CO-PARTNERS. 

I.  How  far,  as  a  general  rule,  are  partners  bound  by  the  acts  of  their 
co-partners  1 

Generally,  by  the  laws  of  England,  France,  and  the  United  States,  one 
partner  has  an  implied  authority  to  bind  the  firm  by  contracts  relating  to 
the  partnership,  whether  such  contracts  be  evidenced  by  bare  agreements, 
oral  or  written,  or  by  negotiable  securities.  One  partner  may  pledge  the 
•credit  of  the  other  to  any  amount.  The  rule  is  applicable  to  both  dormant 
and  nominal  partners.  The  act  of  each  partner,  in  transactions  in  relation 
to  the  partnership  business,  is  considered  the  act  of  all,  and  binds  all.  He 
can  buy  and  sell  partnership  eflbcts,  and  make  contracts  in  reference  to 
the  business  of  the  firm,  and  pay  and  receive,  and  draw  and  endorse,  and 
accept  bills  and  notes. — 3  Kent's  Com.,  4L  Anderson  et  al.  v.  Tompkins 
d  al.,  1  Brock.  Rep.,  458.  Hitchcock  v.  St.  John,  1  Hoffman's  Rep.,  511. 
Hemes  v.  Parkeman,  20  Pick.  Rep.,  90.  Hemes  v.  Bagley,  20  Pick.,  96, 
Burley  v.  Harris,  8  J^em  Hamp.  Rep.,  330.  McCullough  et  al.  v.  Sommer- 
ville,  8  Leigh.,  415.     Petrovic  v.  Hyde  et  al.,  16  Lou.  Rep.,  223. 

Lorsque  la  dette  a  cte  contractee  au  nom  de  la  socike,  elle  oblige  tous  les 
associes,  quand  meme  la  delte  rCauroit  aucunement  tourne  au  profit  de  la 
societe.  Par  example,  si  Vun  des  associes  a,  empruntc  una  somme  au  nom  de 
la  societe  ;  quoiqwil  ait  employe  cetie  somme  a  ses  affaires  particulieres,  et 
7ion  a  celles  de  la  societe,  le  creancier  qui  a  son  billet  signc  et  Compagnie, 
peut  en  demander  le  paiement  a  tous  les  associes. — Pothier  Cont.  de  Soc, 
710.  101. 

No  arrangements  between  the  partners  themselves  can  limit  or  pre- 
vent their  ordinary  responsibilities  to  third  persons. 

Where  two  persons,  in  partnership  for  the  sale  of  horses,  agree  be- 
tween themselves  never  to  warrant  any  horse,  yet,  though  this  be  their 
course  of  business,  there  is  no  doubt  that  if,  upon  the  sale  of  a  horse,  the 
property  of  the  partnership,  one  should  give  a  warranty,  the  other  would 
thereby  be  bound. — Pr.  Lord  Tenterden.  ISandilands  v.  Marsh,  2  Barn.  Sf 
Aid.,  679. 

Creditors  are  not  bound  by  any  private  arrangement  between  part- 
ners.— Smith  V.  Jameson,  5  Durnf.  Sf  East.,  603.  Boardman  v.  Mossinun, 
1  Bro.  Ch.  Cas.,  63.  £x parte-  Clowes,  2  Bra.  Ch.  Cas.,  595.  Post  v.  Kim- 
berly,  9  Johns.  Rep.,  489.  Walden  v.  Shelburn,  15  Johns.  Rep.,  409.  Sillier 
V.  Whitehead,  1  Dull.,  269.  Reynolds  v.  Cleveland,  4  Gomen,  282.  Lloyd 
V.  Ashby,  2  Car.  Sf  Payne,  138.  Robertson  v.  Wilkinson,  3  Price  Exhr. 
Rep.,  538.      Wintle  v.  Crowther,  1  Cromp.  Sf  Jerv.,  316. 

It  may  be  laid  down,  tliat  partners  are  bound  universally  by  what  is 
done  by  each  other  in  the  course  of  the  partnership  business.  Their  lia- 
bility under  contracts  is  commensurate  with  their  rights,  and  the  act  of 
one  is  the  act  of  all.  Tlie  case  of  partnership  contracts  is  different  from 
all  other  contracts,  in  which  no  one  is  liable  except  he  is  privy  to  it ;  but 
the  liability  of  partners  arises  from  this,  that  they  are,  in  contemplation  of 
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law,  virtually  present  at,  and  sanctioning  the  proceedings  of  each  other, 
and  each  is  vested  with  a  power  enabling  him  to  act  as  principal,  and  as 
the  authorized  agent  of  the  co-partners. —  Taylor  v.  Coyrell  ei  al.,  12 
Sergt.  <S*  Rmoley,  213.  Harrison  v.  Sterry,  5  Cranch,  289.  Girard  v. 
Basse,  1  Dull.  Rep.,  243.  Salmon  v.  Davis,  4  Bin.  Rep,,  375.  Doty  v. 
Bates,  11  Johns.  Rep.,  544'. 

Third  persons  are  not  bound  to  inquire  whether  the  partner  with 
whom  they  are  contracting,  is  acting  on  the  partnership  account,  or  for 
liis  individual  advantage.  The  interest  of  the  partner  in  the  joint  stock  of 
the  concern,  and  his  consequent  authority  to  use  the  partnership  name, 
raises  u  presumption  that  the  contract  was  made  for  joint  account,  which 
is  sufficiuat  to  bind  the  firm,  unless  the  contrary  be  shown,  and  the  person 
with  whom  the  partner  deals,  had  notice,  or  reason  to  believe,  that  the 
former  was  acting  on  his  separate  account. — Leroy  v.  Johnson,  2  Peters^ 
S.  C.  Rep.,  199. 

But  whatever  acts  done  by  a  partner,  in  regard  to  the  partnership 
property  or  contracts,  beyond  the  scope  and  objects  of  the  partnership, 
must,  in  general,  to  bind  the  partnership,  be  derived  from  some  further 
authority,  express  or  implied,  conferred  upon  such  partner,  beyond  that 
resulting  from  his  character  as  partner. — Rogers  v.  Bachelor  et  al.,  12  Pe- 
ters'  S.  C.  Rep.,  211.  Sheriff  v.  Wilkes,  1  East,  48.  Ridley  v.  Taylor, 
13  East''s  Rep.,  175.  Dob  v.  Halsey,  16  Johns.  Rep.,  34.  Everingham  v. 
Ensworth,  7  Wendell,  326.  Baird  v.  Cochran  et  al.,  4  Sergt.  Sc  Rawle, 
397.  Sutton  et  al.  v.  Irwin  et  al.,  12  Sergt.  Sf  Rawle,  13.  Simmons  v. 
Parker,  14  Mart.  Lou.  Rep.,  200.  Poignaud  v.  Livermore,  17  Mart.  Lou. 
Rep.,  324.  Cunningham  v.  Liltlefield,  1  Edw.  Ch.  Rep.,  104.  Combes  v. 
Boswell,  1  Dana's  Rep.,  475.  Brisbane  v.  Boyd,  4  Paige  Rep.,  17.  Tabb 
V.  Gist,  G  Call.,  279.  Southard  v.  Steele,  3  Monroe,  436.  Fisher  v. 
Tucker,  1  McCord's  Ch.  Rep.,  170.  Sale  v.  Dishman,  3  Leigh.  Rep.,  548. 
Bevan  v.  Lewis,  1  Sim.,  376.  Franklin  v.  McCusty,  1  Knapp.  Priv.  Rep., 
274. 

The  implied  authority  of  a  partner  to  bind  his  co-partner,  may  be 
revoked  by  the  refusal  of  the  latter  to  be  thus  bound,  communicated  to  the 
party  in  whose  favor  the  contract  is  to  be  made.  And  it  makes  no  differ- 
ence in  such  case,  that  the  partner  revoking  is  a  secret  partner,  and  the 
existence  of  the  partnership  was  previously  unknown  to  the  opposite 
party. — Leavitt  v.  Peck,  3  Conn.  Rep.,  124.  Dig.,  lib.  10,  tit.  3,  /.  30. 
Pothier  Traiic  du  Conlrat  de  Society,  no.  11  et  90. 

It  has  been  questioned,  however,  whether  the  dissent  of  one  partner, 
where  the  partnership  consists  of  more  than  two,  will  affect  the  validity 
of  a  partnership  contract  in  the  course  of  the  partnership  business,  and 
within  the  scope  of  the  concern,  made  by  the  majority  of  the  firm. — Roothe 
V.  Quin,  7  Price's  Exch.  Rep.,  193. 

In  Kirk  v.  Hodgeson,  3  Johns.  Ch.  Rep.,  it  was  considered  that  the 
act  of  the  majority,  done  in  good  faith,  must  govern  in  co-partnership 
business,  and  control  the  objection  of  the  minority,  unless  special  provision 
in  the  articles  of  association  be  made  to  the  contrary.  But  this  last  deci- 
sion relited  only  to  the  case  of  the  management  of  the  interior  concerns 
of  the  partners  among  themselves,  and  to  that  it  is  to  be  confined.     The 
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weight  of  aiithority  is  in  favor  of  the  power  of  the  majority  of  the  partners 
to  bind  the  firm,  in  the  ordinary  transactions  of  the  partnership,  and  when 
all  have  been  consulted. — Const  v.  Harris^  Turn.  <S'  Russ.,  516.  3  ('hilt. 
Laio  of  Com.,  '234-.  Falkland  v.  ChcTiey,  5  Brown  s  C.  Cas.,  4-76.  Boyn- 
ton  V.  LePdge,  13  Wendell,  4'25.     3  Kent^s  Com.,  45. 

It  maj'^  be  laid  down,  that  in  partnerships  without  articles,  the  power 
of  the  majority  to  bind  the  firm  is  confined  to  the  ordinary  transactions  of 
the  partnerships. — 6  Ves.,  111. 

Prima  facie  the  rights  of  the  partners  are  equal  ;  and  therefore,  in 
matters  out  of  the  routine  of  business,  it  seems  unreasonable  tiiat  the  mi- 
nority should  be  driven  to  the  alternative  of  dissolving  the  partnership,  or 
yielding  to  the  wishes  of  the  majority. — Coll.  on  Part.,  105.  Whittle  v. 
McFarland,  1  Knapp's  Priv.  C.  Rep.,  312. 


OF  THE  LIABILITIES   OF  PARTNERS  FOR  PURCHASES  AND 
PLEDGES  EFFECTED  IN  THE  NAME  OF  THE  FIRM. 

1.  What  is  the  rule  as  to  the  liability  of  the  firm,  for  money  borrowed 
in  the  name  of  the  firm,  but  appropriated  to  the  individual  use  of  the  part- 
ner borrowing  X 

Where  a  general  partnership  exists,  and  money  is  borrowed  by  one 
of  the  firm,  in  the  name  of  the  firm,  all  the  partners  are  liable,  although  the 
money,  when  obtained,  be  appropriated  by  the  partner  borrowing  it,  to  his 
own  use. —  Church  v.  Sparrow,  5  Wendell,  223.  Onondaga  Co,  Bank  v. 
DuPuy,   17  Wendell,  47. 

Money  lent  to  a  partner  for  his  own  expenses,  while  engaged  in  the 
partnership  business,  is  a  partnership  debt. — Bothwell  v.  Humphries,  1 
Esp.,  406. 

2.  What  if  money  be  borrowed  in  the  name  of  one  partner,  but  after- 
wards applied  to  partnership  purposes'? 

The  rule  is,  if  a  partner  borrows  a  sum  of  money  and  gives  his  own 
security  for  it,  it  does  not  become  a  partnership  debt,  by  being  applied  to 
partnership  purposes,  with  the  knowledsfe  of  the  other  partner. — Bevanv. 
Lewis,  1  Sim.  Rep.,  376.  Siffkin  v.  Walker,  2  Cumpb.,  30S.  Emly  v. 
Lye,  15  East  Rep.,  1.  Lloyd  v.  Freshfield,  2  Car.  S,-  Payne,  325.  Van 
Reimsdyke  v.  Kane,  1  Gall.  Rep.,  630.  Ripley  v.  Kingsbury,  1  Day^s 
Rep.,  150.  Wiggins  V.  Hammoud,  1  Missouri  Rep.,  121.  Breckenridge 
V.  Schreeve,  4  Dana,  378. 

Lorsqu''un  des  associes  ne  parolt  pas  avoir  contractc  au  nam  de  la  soci- 
ete,  mais  en  son  nom  seul  ;  quoique  le  contrat  ait  tourne  au  profit  de  la  soci- 
ete,  puta,  si  ayant  emprunte  en  son  nom  seul  une  somme  d'argent  pour  ses 
affaires,  il  Pa  employee  aux  affaires  de  la  socike  ;  celui  qui  a  contracte  avec 
cet  associe,  rHaura  pus  pour  cela  d'action  contre  les  autres  associes. — Pothier 
Cont.  de  Soc,  101. 
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3.  How  far  are  the  firm  liable  for  purchases  made  by  a  partner  1 

A  sale  to  one  partner,  in  a  case  within  the  scope  and  course  of  the 
partnership  business,  is,  in  judgment  of  law,  a  sale  to  the  partnership. 

A  power  exists  in  each  partner,  to  make  purchases  on  the  joint  ac- 
count, where  the  subject  matter  of  the  contract  is  consistent  with  the  part- 
nership business  ;  and  it  is  no  matter  with  what  fraudulent  views  the 
goods  were  purchased,  or  to  what  purpose  they  were  applied  by  the  pur- 
chasing partner,  if  the  seller  be  clear  from  the  imputation  of  collusion. — 
Wilhit  V.  Chambers,  Cowp.  Rep.,  814.  Bond  v.  Gibson,  1  Campb.,  185. 
Hyatt  V.  Hare,  Comberbach,  383.  Solomons  v.  jsfissen,  2  Durn.  4"  East., 
64-7.  Ex  parte  Bonbonus,  8  Ves.,  540.  Ex  parte  Jlgace,  2  Cox''s  Rep., 
312.  Sandilands  v.  Marsh,  2  Barn.  4"  Jlld.,  673.  Dickenson  v.  Valpy, 
1  Lloyd  4"  Welsby,  6.     Livingston  v.  Roosevelt,  4  Johns.  Rep.,  278. 

But  if  the  purchase  is  contrary  to  a  stipulation  between  the  partners, 
and  that  stipulation  be  made  known  to  the  seller,  or  if  before  the  purchase 
or  delivery,  one  of  the  partners  expressly  forbids  the  same  on  the  joint 
account,  it  has  been  repeatedly  decided,  that  the  seller  must  show  a  sub- 
sequent assent  of  the  other  partners,  or  that  the  goods  came  to  the  use  of 
the  firm. — 3  Kent's  Com.,  45.  Willis  v.  Dyson,  1  Starkie's  Rep.,  164. 
Galway  v.  Mathew,  1  Campb.,  403.  10  East^s  Rep.,  264.  Leavitt  v. 
Peck,  3  Conn.  Rep.  Booth  v.  Quin,  7  Price,  193.  Smith  v.  Ure,  2  Knapp^s 
Priv.  C.  Rep.,  188.  Rothwell  v.  Humphries,  1  Esp.  /tejo.,406.  Rogers  v. 
Bachelor,  12  Peters'  S.  C.  Rep.,  221.  Church  v.  Sparrow,  5  Wendell,  223. 
Onondaga  Bank  v.  De  Puy,  17  Wendell,  47.  Brecke?iridge  v.  Shrieve,  4 
Dana,  378.  Wiggins  v.  Hammond,  1  Missouri  Rep.,  121.  Coll.  on  Part., 
214. 

Where,  in  a  commercial  partnership,  it  was  provided  that  real  estate 
should  be  purchased  for  the  purpose  of  convenience  of  carrying  on  the 
sale  of  goods  and  merchandise,  and  one  partner  bought  twenty  thousand 
arpents,  it  was  held,  that  the  purchase  did  not  bind  the  other  partners,  as 
being  entirely  out  of  the  course  of  trade. — Brooks'"  Syndics  v.  Hamilton, 
10  Mart.  Lou.  Rep.,  285. 

A  contract  of  lease,  verbally  or  in  writing,  made  by  one  partner  in  his 
individual  name,  is  binding  on  the  firm,  when  it  appears  that  the  firm  oc- 
cupied the  leased  premises. — Reynolds  v.  Swain,  13  Lou.  Rep.,  197. 

4.  What  is  the  rule  as  to  the  right  of  a  partner  to  pledge  the  partner- 
ship property  1 

That  if  a  partner  pledge  the  partnership  efl"ectsto  a  iona^c/e  pledgee, 
this  contract  will  bind  the  firm. — Metcalf  v.  The  Royal  Exchange  Assu. 
Co.,  Barnardisi,  343.  Coll.  on  Part.,  217.  Ex  parte  Cellar,  1  Rose,297. 
Reid  V.  Hollinshead,  4  Barn.  Sf  Cresw.,  867. 

This  rule  is  confined  to  cases  free  from  collusion,  and  which  have 
relation  to  the  trade  in  which  the  partners  are  engaged. — -3  Kent's  Co7n., 
46. 

And  this  principle  does  not  extend  to  part  owners  engaged  in  a  par- 
ticular purchase;  for  they  are  regarded  as  tenants  in  common,  and  no 
member  can  convey  to  the  pawnee  a  greater  interest  than  he  himself  has 
45 
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in  the  concern. — Barton  v.  Williams,  5  Barn.  Sf  Aid.,  395.     Whitney  v. 
Dcanc,  5  JS\  Hamp.  Rep.,  190. 

5.  How  far  may  a  single  partner  bind  the  firm  by  sale  ? 

It  is  settled,  that  each  partner,  in  ordinary  cases,  and  in  the  absence 
of  fraud  on  the  part  of  the  purchaser,  has  a  complete  JM^  disponendi  of  the 
whole  partnership  interests,  and  is  considered  to  be  the  authorized  agent 
of  the  firm.  He  can  sell  the  cflects,  or  compound  or  discharge  the  part- 
nership debts.  This  power  results  from  the  nature  of  the  business,  and 
is  indispensable  to  the  safety  of  the  public,  and  the  successful  operation 
of  the  partnership. — 3  Kenfs  Com.,  44. 

As  to  goods  in  possession  for  sale,  the  convenience  of  trade  requires 
that  each  partner  should  have  the  entire  control  and  disposition  of  the 
subject.  It  would  destroy  partnerships  altogether,  if  the  co-operation  of 
all  the  partners  were  necessary  to  dispose  of  a  yard  of  cloth.  It  is  there- 
fore laid  down,  in  all  the  books  which  treat  of  commercial  transactions, 
that  with  respect  to  all  articles  to  be  sold,  for  the  benefit  of  the  concern, 
each  partner,  though  the  others  be  within  reach,  has  in  the  course  of  trade 
an  absolute  right  to  dispose  of  the  whole.  Each,  says  Watson,  has  a 
power  to  dispose  of  the  whole  of  the  partnership  effects.  This  is  a  gene- 
ral rule  resulting  from  the  nature  of  the  estate,  and  from  the  objects  for 
which  men  associate  in  trade.  They  are  joint  tenants,  without  the  right 
of  survivorship;  they  are  seised  ^er  my  et  per  totit,  and  they  associate  to- 
gether for  objects  which  require  that  the  whole  powers  of  the  partner- 
ship should  reside  in  each  partner,  who  is  present  and  acting. 

These  general  doctrines  are  universal.  But  the  exception  is  equally 
universal,  that  a  fraudulent  conveyance  by  a  partner,  of  the  partnership 
efTects,  would  pass  nothing  to  a  vendee  concerned  in  the  fraud.  But,  with 
this  exception,  I  feel  much  difficulty  in  setting  any  other  limits  to  the 
power  of  a  partner  in  disposing  of  the  effects  of  the  company,  purchased 
for  sale.  He  may  sell  a  yard,  a  piece,  a  bale,  or  any  number  of  bales. 
He  may  sell  the  whole  of  any  article,  or  of  any  number  of  articles.  This 
power  would  certainly  not  be  exercised  in  the  presence  of  a  partner, 
without  consulting  him  ;  and  if  it  were  so  exercised,  slight  circumstances 
would  be  sufficient  to  render  the  transaction  suspicious,  and  perhaps  to 
fix  on  it  the  imputation  of  fraud.  In  this  respect,  every  case  must  depend 
upon  its  own  circumstances.  But  with  respect  to  the  power,  in  a  case 
perfectly  fair,  I  can   perceive  no  ground  on  which  it  is  to  be  questioned. 

But  this  power  is  said  to  be  limited  to  the  course  of  trade. 

6.  What  is  understood  by  the  course  of  trade  1  Is  it  that  which  is 
actually  done  every  day,  or  is  it  that  which  may  be  done  whenever  the 
occasion  for  doing  presents  itself  1 

There  are  small  traders  who  scarcely  ever,  in  practice,  sell  a  piece 
of  cloth  uncut,  or  a  cask  of  spirits ;  but  may  not  a  partner  in  such  store, 
sell  a  piece  of  cloth,  or  a  cask  of  spirits  1  His  power  extends  to  the  sale 
of  the  article,  and  the  course  of  trade  does  not  limit  him  as  to  quantity. 
So  with  respect  to  larger  concerns.  By  the  course  of  trade,  is  understood, 
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dealing  in  an  article  in  which  the  company  are  accustomed  to  deal,  and 
dealing  in  that  article  for  the  company.  Tompkins  &  Murray  sold  goods. 
A  sale  of  goods  was  in  the  course  of  their  trade,  and  within  the  power  of 
a  partner.  A  fair  sale,  then,  of  all  or  a  part  of  the  goods,  was  within  the 
power  vested  in  the  partner. — Anderson  &i  Wilkinsv.  Tompkins^  1  Brock. 
Rep.,  458.  Nermann  4'  Son  v.  Lou.  St.  Ins.  Co.,  8  Lou.  Rep.,  289. 
Hitchcock  V.St.  John,  1  Hojfman^s  Rep.,  511.  Hewesv.  Parkeman,20 
Pick.,  90.  IJewes  v.  Bailey,  20  Pick.,  9G.  Burley  v.  Harris,  8  JV.  Hamp. 
Rt'p.,  233.  McCullough  et  al.  v.  Somerville,  8  Leigh.,  415.  Petrovic  v. 
Hyde,  16  Loic.  Rep.,  223. 

Dans  u?ie  socieie  dp.  commerce,  Passocie  qui  a  V administration  peut  bien 
vendre  le.s  marchandises  decette  societe,  ces  fiarchandiscs  n''y  etant  entrees  que 
pour  etre  revendues.  But  this  power  does  not  extend  to  the  house  or  its 
furniture,  in  which  the  partnership  business  is  transacted  ;  nor  to  the  im- 
plements with  which  it  is  carried  on.  And  whatever  powers  may  have 
been  given  by  the  contract  to  the  acting  partner,  they  do  not  extend  so 
far  as  to  authorize  him  to  dispose  of  the  effects  of  the  firm  by  donation. — 
Pothier  Cont.  de  Societe,  no  67  et  69. 

One  partner  cannot  alienate  real  property,  without  the  express  con- 
sent of  his  co-partners. — Richardson  v.  Packwood. 

But  perhaps  it  would  be  correct  to  say,  that  he  may  sell  the  right  of 
warranty  against  the  vendor  from  whom  the  partnership  purchased. — Sim- 
monds  v.  Parker,  14  Mart.  Lou.  Rep.,  200. 

In  South  Carolina  it  has  been  held,  that  a  partner  cannot  transfer 
real  estate  held  for  partnership  purposes,  unless  it  be  in  a  case  in  which 
the  buying  and  selling  of  real  estate  is  the  object  of  the  partnership. — Rob- 
inson v.  Crowder,  4  jWcCord^s  Ch.  Rep.,  519. 

In  Tennessee,  an  estate  held  by  partners  for  partnership  purposes, 
may  be  sold  by  the  survivor,  in  whom  is  the  legal  title  ;  but  he  will  be 
subject  to  an  account  to  the  representatives  of  the  deceased  partner,  for 
their  proportion  of  the  proceeds. — McAllister  v.  Montgomery,  3  Haywood^ s 
Rep.,  96.  Yeatvian  v.  Woods,  6  Yerger,  20.  See  3  Kent's  Com.,  38. 
Coll.  on  Part.,  76  ;  and  the  cases  cited. 

7.  What  is  the  rule  as  to  the  right  of  a  partner  to  assign  the  partner- 
ship effects,  for  the  benefit  of  creditors  1 

The  rule  in  equity  is,  that  one  of  tJie  partners  may  assign  the  part- 
nership effects,  in  the  name  of  the  firm,  for  the  payment  of  the  debts  of 
the  company,  although,  by  such  assignment,  preference  is  given  to  one  set 
of  creditors  over  another. — Egberts  v.  Woode,  3  Paige  Rep.,  523.  Pier- 
pont  V.  Graham,  4  Wash.  C.  C.  Rep.,  232.  Mills  v.  Barber,  4)  Day^s  Rep., 
428.  Harriso?t  v.  Sterry,  6  Cranch,  300.  White  v.  The  Utiion  Ins.  Co., 
1  Jfott  Sf  McCord,  556.     Mills  v.  Argall,  6  Paige,  577. 

A  merchant  may  rightfully  sell  to  his  creditor,  as  well  as  for  money. 
He  may  give  goods  in  payment  of  a  debt.  If  he  may  thus  pay  a  small 
creditor,  he  may  thus  pay  a  large  one.  The  quantum  of  debt,  or  of  the 
goods  sold,  cannot  alter  the  right.  Neither  does  it,  as  I  conceive,  affect 
the  power,  that  these  goods  w^ere  conveyed  to  trustees  to  be  sold  by  them. 


356  OF  PARTNERS, 

The  mode  of  sale  must,  I  think,  depend  on  circumstances ;  should  proods 
be  delivered  to  trustees  for  sale,  without  necessity,  the  transaction  would 
be  examined  with  scrutinizing  eyes,  and  might,  under  some  circumstan- 
ces, be  impeached.  But  if  the  necessity  be  apparent,  if  the  act  is  justi- 
fied by  the  motives,  if  the  mode  of  sale  is  as  the  circumstances  require,  I 
cannot  say  that  the  partner  has  exceeded  his  power. 

This  is  denominated  a  destruction  of  the  partnership  subject,  and  a 
dissolution  of  the  partnership.  But  how  is  it  a  destruction  of  the  subject  1 
Can  this  appellation  be  bestowed  on  the  application  of  the  joint  propertj'' 
to  the  payment  of  the  joint  debts  ?  How  a  dissolution  of  the  partnership  ? 
A  partnership  is  an  association  to  carry  on  business  jointly.  This  asso- 
ciation may  be  formed  for  the  /uture,  before  any  goods  are  acquired.  It 
may  continue  after  the  whoTe  of  a  particular  purchase  has  been  sold.  But 
either  had  a  right  to  dissolve  this  partnership.  The  act,  however,  of  ap- 
plying means  of  carrying  on  the  business,  to  the  payment  of  their  debts, 
might  suspend  the  operations  of  the  company,  but  did  not  dissolve  the 
contract  under  which  their  operations  were  to  be  conducted. — Marshall, 
C.  J.,  in  Jlnderson  et  al.  v.  Tompkins  et  al.,  1  Brock.  Rep.,  462. 

In  Havens  v.  Hussey,  5  Paige  Rep.,  30,  it  was  decided  that  the  im- 
plied authority  arising  from  the  ordinary  contract  of  partnership,  does  not 
authorize  one  of  the  partners,  without  the  assent  of  the  other,  to  make  a 
general  assignment  of  the  co-partnership  effects,  to  a  trustee,  for  the  bene- 
tit  of  creditors,  and  giving  preference  to  one  class  of  creditors  over  apother. 
It  was  also  so  held  in  Dickenson  v.  Legare,  1  Dessau.  Rep.,  537.  But 
that  case  is  overruled  by  the  case  of  Robinson  v.  Crowder,  4  McCord  Ch. 
Rep.,  519. 

One  partner  has  authority  to  sell  a  vessel  belonging  to  the  partner- 
ship.— Lamb  v.  Durant,  12  Mass.  Rep.,  54. 

Whether  a  general  partner  in  a  general  co-partnership,  is  authorized 
to  make  an  assignment  of  all  the  partnership  effects,  to  a  trustee,  for  the 
payment  of  debts,  ratably,  without  the  consent  of  the  special  partner'? — 
Queer e,  Mills  v.  Argall,  6  Paige,  611. 

C,  J.,  B.,  and  W.,  entered  into  articles  of  co-partnership,  to  continue 
five  years.  C.  put  in,  as  stock,  a  cotton  factory  with  machinery  &c.  C, 
J.  and  W.,  were  to  put  in  $3000  v/orth  of  new  machinery.  B.  put  in 
$  1000.  The  factory  and  machinery  were  to  be  kept  in  repair  by  all  the 
partners  in  equal  shares,  and  the  factory  and  all  the  machinery,  at  the  ex- 
piration of  the  five  years,  to  become  the  joint  property  of  C,  J.  and  W., 
only,  B.  then  having  no  interest  therein.  B.,  at  the  end  thereof,  to  have 
the  sum  of  $1000  in  money,  and  the  profits  and  losses  to  be  divided 
equally  between  the  parties.  In  about  one  year  the  partnership  was  dis- 
solved, and  subsequently  the  parties  assigned  to  the  plaintiff,  who  knew 
of  the  dissolution,  all  their  right  and  title  in  and  to  all  and  singular,  the 
rights  and  privileges  secured  to  them  by  the  indenture.  It  was  held, 
that  by  this  assignment,  all  passed  which  was  at  the  time  of  the  as- 
signment, partnership  property,  whether  it  formed  a  part  of  the  original 
stock  or  was  acquired  subsequently,  to  be  held  and  used  by  the  plaintiff 
during  the  residue  of  the  five  years.  The  assignment  being  made  by  all 
the  partners,  was  not  affected  by  the  dissolution. 
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In  the  same  case  it  appeared  that  a  portion  of  the  property  was  taken 
away  by  strangers;  that  as  the  plaintiff' was  answerable  over  to  the  own- 
ers at  the  expiration  of  the  term,  he  was  entitled  to  recover  against  such 
stranger,  its  full  value. — Caswell  v.  Howard,  16  Pick.  Rep.,  562. 

OF  THE  RIGHT  OF  A  PARTNER  TO  BIND  THE  FIRM  BY 
DRAWING,  ACCEPTING,  OR  ENDORSING,  NEGOTIABLE 
PAPER. 

1.  How  far  is  a  firm  liable  for  the  acts  of  a  partner,  in  regard  to  neo'o- 
tiable  paper"? 

The  general  rule  is,  that  in  all  contracts  concerning  negotiable  paper, 
the  act  of  one  partner  binds  all ;  even  though  he  signs  his  individual 
name,  provided  it  appears  on  the  face  of  the  paper  to  be  on  partnership 
account,  and  to  be  intended  to  be  a  joint  operation. — 3  Kenfs  Com.,  41. 

If  a  partner  in  trade  draw,  accept,  or  endorse  a  bill  of  exchange,  in 
the  name  of  the  firm,  or  if  he  give  a  promissory  note  in  the  name  of  the 
firm,  such  a  bill  or  note  will  be  binding  on  the  firm  jointly,  in  the  hands  of 
a  bona  fide  holder. — Pinkney  v.  Hall,  Salk.,  126.  Styles,  370.  Smiih  v. 
Bailey,  11  Mod.  Rep.,  401.  Harrison  v.  Jackson,  7  Burn.  4"  East,  207. 
Mercie?i  v.  Andnts,  1  Wendell,  461.  Whitaker  v.  Brown,  16  Wendell,  505. 
Catskill  Bank  v.  Stall,  15  Wendell,  364.  Vernon  v.  The  Manhattan  Co,^ 
17  Wendell,  524.  Southard  v.  Steele,  3  Monroe,  436.  Bird  v.  Cochran  et 
al.,  4  Sergt.  Sf  Rawle  Rep.,  397.  Church  v.  Sparrow,  5  Wendell  Rep.,  223. 
LeRoy  4"  Bayard  et  al.  v.  Johnson,  2  Peters'  S.  C.  Rep.,  186.  Pugh.  v. 
Priestley  et  al.,  15  Lou.  Rep.,  287. 

A  note  given  by  a  member  of  a  firm,  in  the  name  of  the  firm,  for  the 
accommodation  of  a  third  person,  for  the  purpose  of  raising  money  there- 
on, is,  in  the  hands  of  a  bona  fide  holder,  without  notice,  obligatory  upon, 
all  the  members  of  the  firm  ;  and  so,  although  such  note  was  given  out 
of  the  course  of  the  partnership  business,  and  without  the  knowledge  or 
consent  of  the  other  partners. — Catskill  Bank  v.  Stall,  15  Wendell,  364- 
Vernon  v.  The  Manhattan  Co.,  17  Wendell,  524. 

The  power  of  binding  by  bills  of  exchange,  is  not  confined  to  gene- 
ral partners  :  it  has  been  laid  down,  that  one  of  the  several  adventurers  will 
be  bound  by  the  endorsements  and  acceptances  of  the  others. — Davidson 
V.  Roberts,  9  Bow  Par.  Cas.,  229. 

This,  however,  is  to  be  received  with  some  limitation,  for  in  adven- 
tures conducted  by  joint  stock  companies,  the  power  of  the  adventurers 
to  bind  each  other  is  not  co-extensive  with  the  power  of  ordinary  partners. 
—Coll.  on  Part.,  220. 

All  the  partners  in  a  firm  are  bound  by  a  note  made  by  one  of  the 
partners  in  the  name  of  the  firm,  for  his  individual  benefit,  even  though  it 
be  fraudulently  put  into  circulation  as  it  respects  himself,  if  the  note  before 
maturity  comes  to  the  hands  of  a  bona  fide  holder. — Wells  Sf  Spring  v. 
Evans,  20  Wendell,  521.  Thorn  v.  Smith,  21  Wendell,  365.  Whitaker 
Brown,  16    Wendell,  505.      Stall  v.  The  Catskill  Bank,  18  Wendell, 
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4G6.  Onondafra  Bank  v.  Depuy,  17  Wendell^  47.  Cotton  v.  Evans,  1 
Dcv.  c^-  5«^,  284-.  Caldwill  v.  Leiber,  7  Paige,  4S3.  Conwell  v.  Sandige, 
5  Dana,  211.  Bdote  v.  Wynne,  7  Yerger,  534.  McLanuha7i  v.  Ellery,  3 
.Mason,  269.  Norton  v.  Child,  4  Dez;.  iic/j.,  460.  H^eerf  v.  Richardson^ 
2  Der.  (^  -Bfl^,  535.  J-FiV/is  v.  i/z7/,  2  JOer.  4"  i?a^,  535.  Flemming  v. 
Dunbar,  2  ////Z'^-  i?e/).,  5'J5.  McDonald  v.  JMillandon,  5  Low.  iJe/?.,  409. 
Hermann  <^-  Son  v.  Zom.  S/.  /ns.  Co.,  8  Z/tm.  ivf/>.,  289.  Lukie  v.  iSco«  t^ 
«/.,  10  Low.  /?e/;.,  416.  Denton  v.  TAe  Bank  of  Vicksburgh,  13  Low.  itcyj., 
488.  Reynolds  v.  Swain  et  al.,  13  Z/OM.  AV/*.,  197.  Leroy  v.  Johnson,  2 
Peters''  S.  C.  Rep.,  198.  Winship  et  al.  v.  The  Bank  of  the  United  States, 
5  Peters'  S.  C.  /2ep.,  529.  Withers  v.  Withers,  8  Pe/eVi'  -S.  C.  iJejo.,  355. 
iJoger*  V.  Batchelor  et  al.,  12  PciJer*'  S.  C.  -RtT?.,  217.  Taii's  Admrs.  v. 
G?s;  e^  a/.,  1  Brock.  Rep.,  33.  .dnderson  4*  Wilkins  v.  Thowpkins  et  al., 
1  Brock.  Rep.,  556.  Jones  v.  Hunter,  1  Danson  4-  Lloyd,  214.  Franklin 
V.  J[fcCusty,  1  Knapp^s  Rep.,  274.  Thicknesse  v.  Bromilow,  2  Cromp.  Jf 
Jer.,  425.  Wintle  v.  Crowther,  1  Cromp.  4'  Je?'.,  318.  J\IcJV'air  v.  Flem- 
ming, 3  Z)ow',  289.  2  -Be//'^  Cow.,  672.  Mont,  on  Part.,  37.  Springer 
V.  Hyde,  2  Fairfield,  202.  Emerson  v.  Hummon,  2  Shepley''s  Rfp;  271. 
Taylor  v.  Hilyer,  2  Blaclif.  Rep.,  33.  Hayor  v.  Mou7its,  3  Blackf.  Rep., 
57.  Ya/e  v.  Ya/e,  13  Conn.  Rep.,  158.  Ganesvoort  v.  Williams  14  r^e/i- 
(/e//,  133.  re?-e  v.  ./^sAZ*?/,  10  ^arre.  4-  Cresw.,  288.  1  L/o2/c?  4-  Welsby, 
20.     2  5arn.  4-  .^(/o//./^,  23. 

In  the  case  of  Lloyd  v.  Ashby,  2  Barn.  4-  Adolph,  23,  Ashby,  Row- 
land and  Osborne,  were  partners,  under  the  firm  of  Ashby  &.  Co.  In 
May,  Osborne  left  the  partnership,  which  was  thenceforth  carried  on  in 
the  name  of  Ashby  6c  Rowland.  In  June,  Shaw  entered  the  firm  as  a 
dormant  partner.  In  July,  the  plaintiff  supplied  goods  to  Hugh  Rowland, 
the  father  of  the  defendant  Rowland,  who,  in  payment  of  the  amount,  drew 
and  delivered  to  the  plaintiff,  a  bill  payable  to  the  plaintiff,  and  addressed 
to  Ashby  &  Co.  The  bill,  after  delivery  to  the  plaintiff,  was  accepted  in 
the  name  of  Ashby  &  Rowland.  The  bill  was  dishonored,  and  an  action 
was  brought  against  Ashby,  Rowland  and  Shaw,  as  acceptors.  The 
Court  of  King's  Bench  held,  that  notwithstanding  the  variance  between 
the  names  to  which  the  bill  was  addressed,  and  those  in  which  it  was  ac- 
cepted, the  three  defendants  must  be  taken  to  be  the  persons  designated 
by  the  acceptance  in  the  name  of  Ashby  &  Rowland,  and  that  the  accept* 
ance  bound  them  all. 

Again,  in  the  case  of  Wintle  v.  Crowther,  1  Cromp.  4"  Jer.,  316, 
Crowther  &  Combes  carried  on  the  business  of  coal  merchants  at  Bristol, 
Combes  being  a  secret  partner,  residing  at  Ne\vport ;  Crowther  also  car- 
ried on  business  as  a  slop-seller  at  Bristol,  on  his  own  separate  account. 
In  the  latter  business,  Crowther  contracted  a  separate  debt  with  the  plain- 
tiffs, for  which  they  drew  on  him  two  bills  of  exchange,  one  of  which  was 
dishonored.  Upon  the  other  becoming  due,  it  was  delivered,  together 
with  the  dishonored  bill,  to  Crowther,  who,  instead  thereof,  gave  the  plain- 
tiffs bills  accepted  by  the  firm  of  Crowther  &  Co.  At  the  time  these  lat- 
ter bills  were  taken  by  tie  plaintiffs,  they  knew  nothing  of  Combes, 
and  they  made  no  inquiry  after  him,  until  long  after  the  bills  were  due, 
treating  Crowther  as  if  he  were  the  only  person  bound  by  the  bills.     The 
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plaintiff  recovered  a  verdict,  which  the  court  of  exchequer  permitted  to 


2.  What  if  a  bill  be  addressed  to  a  firm,  but  accepted  by  a  partner  in 
his  own  name  1 

The  firm  will  be  bound  ;  for  the  acceptor  must  be  understood  to  ex- 
ercise his  power  to  bind  his  co-partners,  and  to  accept  the  bill  according 
to  the  terms  in  which  it  is  drawn. —  Wells  v.  Masiermnn,  2  Esp.  Rep.,  731. 
Mason  V.  Ramsey,  1  Campb.,  387.  Dolmon  v.  Orchard,  2  Car.  <§-  Payne, 
104.     Dugal  V.  Cowles,  5  Day,  515.     Ex  parte  Bolitho,  1  Buck,  100. 

3.  What  if  a  partner,  acting  for  partnership  account,  draw  a  bill  upon 
the  firm  of  which  he  is  a  member  X 

The  act  of  drawing  a  bill  of  exchange  by  one  partner,  in  his  own 
name,  upon  the  firm  of  which  he  is  a  member,  for  the  use  of  the  partner- 
ship, is,  in  contemplation  of  law,  an  acceptance  of  the  bill  by  the  drawer, 
on  behalf  of  the  firm,  and  the  holder  may  sustain  an  action  against  the 
firm,  as  for  a  bill  accepted. — Dugal  v.  Cowles,  5  Day,  511. 

Where  two  partners  carried  on  a  rum  distillery,  and  one  of  them  was 
in  the  habit  of  buying  molasses  for  the  concern,  and  drawing  drafts  on 
his  partner,  drew  a  draft  for  a  quantity  of  molasses,  which  was  delivered 
and  used,  and  the  drawee  refused  to  accept  the  bill :  Held,  that  both 
partners  were  liable,  and  bound  in  solido. — Pugh  v.  Priestly  et  al.,  15 
Lou.  Rep.,  287. 

Bills  drawn  by  one  partner,  for  a  separate  debt,  in  the  partnership 
name,  do  not  render  the  firm  liable,  unless  the  person  suing  on  them  can 
either  prove  a  direct  assent  from  the  other  partners  to  their  formation,  or 
circumstances  from  which  their  assent  may  be  reasonably  presumed. — 
Franklin  v.  McCusty,  1  Knapp,  274. 

If  a  partner  borrows  money  and  gives  his  own  security  for  it,  it  does 
not  become  a  partnership  debt,  by  being  applied  to  partnership  purposes, 
with  the  knowledge  of  the  other  partner. — Bevan  v.  Lewis,  1  Sim.  Rep., 
376.  Flower  v.  Williams,  1  Lou.  Rep.,  390.  Bennet  v.  Allison,  2  Lou. 
Rfp.,  421.  Leckie  v.  Scolt  et  al.,  10  Loii.  Rep.,  416.  Denton  v.  The  Bank 
of  Vicksburg,  13  Lou.  Rep.,  488.  Allison  v.  Davidson,  2  Dev.  Eq.  Rep., 
79.  Hortoii  V.  Child,  4  Dev.  Rep.,  460.  Cotton  v.  Evens,  1  Dev.  4'  Bat. 
Eq.  Rep.,  284.  Weed  v.  Richardson,  2  Dev.  8f  But.  Rep.,  535.  Willis 
V.  Hill,  2  Dev.  £r  Bat  Rep.,  231. 

Where  two  lawyers,  generally  partners  in  practice,  collect  money  for 
a  client,  and  one  of  them  spends  it,  and  the  client  draws  on  them  for  the 
money,  and  he  who  spent  it  borrows  a  sufficient  sum  to  enable  him  to 
meet  the  draft,  and  then  draws  a  bill  on  his  firm,  which  he  also  accepts  in 
the  partnership  name  :  Held,  that  the  other  partner  is  not  bound  by  the 
acceptance. — Breckenridge  v.  Shrieve,  4  Dana,  375.  Taylor  v.  Hilyer,  3 
Blackf.  Rep.,  33.  Hayor  v.  Mounts,  3  Blackf.  Rep.,  57.  Yale  v.  Yale,  13 
Conn.  Rep.,  156. 

4.  What  is  the  rule,  where  a  firm  do  business  under  the  individual 
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name  of  one  of  its  members,  and  that  person  draw,  endorse,  or  accept 
bills,  in  his  individmil  name  only  1 

The  rule  appears  to  be,  (though  the  cases  are  not  uniform),  that  if 
the  person  whose  name  appears  on  the  bill,  usually  transacted  the  busi- 
ness of  the  firm,  if  the  bill  was  in  the  course,  of  trade,  and  the  party  car- 
ried on  no  separate  trade  of  the  same  nature  as  that  of  the  firm,  then  the 
firm  are  bound,  though  the  holder  was  ignorant  there  was  any  such  part- 
nership concern,  and  relied  upon  the  credit  of  the  indiX'idual  who  signed 
the  bill. — South  Carolina  Bank  v.  Case,  8  Barn.  4*  Cresw.,  427.  2  Man. 
dr  Ryl;  ^S'J.  The  United  States  Bank  v.  Binney,  5  Mason,  176.  Same 
case,  5  Peters'  S.  C.  Rep.,  .529. 

If  promissory  notes  are  offered  for  discount  at  a  bank,  in  the  usual 
course  of  the  business  of  a  partnership,  by  a  partner  entrusted  to  conduct 
the  business  of  the  partnership,  and  are  discounted  by  the  bank,  and  such 
discount  was  within  such  business,  the  subsequent  misapplication  of  the 
money — the  holders  not  being  parties  or  pri\'y  thereto,  or  of  the  intention 
to  misapply  the  money — would  not  be  deprived  of  their  right  of  action 
atrainst  the  dormant  partners  in  such  co-partnership. — Bank  of  (he  United 
States  V.  Winship  et  al.,  5  Peters''  S.  C.  Hep.,  529.  Hines  v.  Kirkman,  4 
Lou.  Rep.,  50-  Hermann  et  al.  v.  The  Lou.  State  Ins.  Co.,  8  Lou.  Rep., 
289.  Leckie  v.  Scott,  10  Lou.  Rep.,  416.  Vernon  v.  The  Manhattan  Co., 
17  Wendell,  524.  Catskill  Bank  v.  Stall,  15  Wendell,  354.  18  Wendell, 
466.  Onondaga  Bank  v.  Depuy,  17  Wendell,  47.  Hawse  v.  Benton  Sc 
White,  1  Bailey's  Rep.,  121.  J^^icholls  v.  Hughs,  2  Bailey's  Rep.,  109. 
Church  V.  Sparrow,  5  Wendell,  223.  Kelly  v.  Hurlburt,  5  Cowen,  534. 
Reynolds  v.  Cleveland,  4  Cowen,  282.  Doty  v.  Bates,  11  Johns.  Rep.,  o'^^. 
Tradesman's  Bank  v.  Astor  et  al.,  1 1  Wendell,  87. 

If  such  acting  partner  borrows  money,  representing  it  to  be  for  the 
use  of  the  partnership,  the  dormant  partners  will  be  liable,  unless  they 
prove  that  the  money  borrowed  was  applied  by  the  acting  partner  to  his 
private  use,  and  also  that  this  was  known  to  be  his  intention  by  the  credi- 
tor. But  if  he  borrows  without  such  representation,  the  dormant  partners 
will  not  be  liable,  unless  the  creditor  prove  that  the  money  actually  went 
into  the  funds  of  the  firm. — Etheridge  v.  Binney,  9  Pick.  Rep.,  272. 
Manuf.  and  Mech.  Bank  v.  Winship,  5  Pick.  Rep.,  11.  Rissby  v.  Kings- 
bziry,  1  Day,  150.  Mifflin  v.  Smith,  17  Sergt.  6f  Rawle,  165.  Whitaker  v. 
Brown,  16  Wendell,  505. 

It  has  been  held,  that  the  endorsement  of  a  bill  by  one  partner,  al- 
though not  in  the  name  of  the  firm,  will  nevertheless  be  binding  on  the 
firm,  if  it  be  proved  that  there  has  been  a  habit  of  so  endorsing  their  bills. 
—  Williamson  v.  Johnson,  2  Dowl.  <S"  Ryl..,  281.  1  Barn.  Sf  Cresw.,  146. 
Van  Reimsdyks  v.  Kane,  1  Gallis,  630. 

A  note  made  by  one  partner,  wherein  he  says,  "  I  promise  to  pay," 
&c.,  but  subscribes  the  partnership  name,  is  binding  on  the  firm. — Doty 
V.  Bates,  11  Johns.  Rep.,  544.  Hall  v.  Smith,  1  Barn.  S,-  Cresw.,  407. 
2  Dowl.  S)'  Ryl.,  584.  Meux  v.  Humphrey,  8  Term.  Rep.,  267.  Wells  Sr 
Spring  v.  Evans,  20  Wendell,  251. 

But  a  joint  and  several  note  will  not  be  binding  severally  on  such 
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partners  as  do  not  sign  it,  where  it  is  not  subscribed  in  the  name  of  the 
firm,  but  only  by  the  individuals  of  the  firm. — -Perring  v.  Hone,  4  Bins., 
28.  Denton  v.  The  Bank  of  Vicksburg,  13  Lou.  Rep.,  488.  Bennet  v. 
jiUison,  2  Lou.  Rep.,  4-21.  Jones  v.  Thorn,  2  JV.  S.  Mart.  Lou.  Rep.,  463. 
McGregor  v.  Cleveland,  5  Wendell,  475.     Graves  v.  Merry,  Q  Cowen,  701. 

If  a  partner  give  his  co-partner  his  separate  note,  as  security  for  his 
moiety  of  a  debt  due  from  the  partnership,  and  the  latter,  instead  of  pay- 
ing the  debt,  endorse  the  note  over  to  a  creditor,  the  creditor  may  sue 
the  former  partner  on  the  note,  without  showing  for  what  consideration 
it  was  endorsed. 

In  the  case  of  Heywood  v  Watson,  4  Bing.,  496,  Morrall  and  Watson 
were  partners.  They  obtained  leave  to  overdraw  their  bankers,  and  Mor- 
rall, as  a  security  for  the  advances,  gave  his  separate  promissory  note  for 
£2000.  Watson  then  gave  Morrall  a  promissory  note  for  £  1000,  to  meet 
Morrall's  collateral  security  given  in  the  note  for;£2000,  and  to  secure  to 
Morrall  the  repayment  of  Watson's  half  of  the  money  advanced.  Morrall 
never  repaid  any  of  the  advances,  nor  answered  the  note  for  ^£2000,  but 
endorsed  Watson's  note  to  the  bankers,  and,  for  anything  that  appeared  at 
the  trial,  without  consideration.  In  an  action  brought  on  the  note  by  the 
bankers,  against  Watson,  the  court  of  Common  Pleas  held,  clearly,  that 
the  plaintiffs  were  entitled  to  recover. 

The  debt  of  one  of  several  partners,  incurred,  in  respect  of  the  co- 
partnership, but  before  the  completion  of  the  partnership  contracts,  is  a 
sufficient  consideration  for  a  bill  of  exchange  in  discharge  of  such  debt,  by 
any  of  the  other  partners,  after  the  completion  of  such  contract. — Saville 
V.  Robertson,  4  Durn.  Sf  East,  120. 


OF  GUARANTIES  GIVEN  IN  THE  NAME  OF  THE  FIRM. 

1.  What  is  the  general  rule  as  to  the  liability  of  the  firm,  upon  a  guar- 
anty given  by  an  individual  partner,  in  the  partnership  name  I 

The  rule  is,  that  if  one  give  a  letter  of  credit  or  guaranty  in  the  name 
of  the  firm,  it  binds  all. — Hope  v.  Oust,  1  East,  48.  Theobold  on  Guar- 
anties, 29.     Maberry  Sf  Co.  v.  Bainoton  4*  Co.,  2  Harrington's  Rep.,  34. 

But  in  cases  of  this  nature,  the  question  to  be  considered  is,  whether 
the  guaranty  can  be  deemed  an  assurance  made  by  one  partner  with  refer- 
ence to  business  transacted  by  both  ;  if  it  can,  it  will  be  binding  upon  the 
firm,  whether  or  no  it  was  assented  to  by  both.  If  it  is  in  respect  to  a 
matter  in  which  the  partnership  have  no  concern,  then,  in  order  to  charge 
the  partnership,  it  is  necessary  to  adduce  some  evidence  beyond  the  mere 
relationship  of  partners,  that  the  person  who  signed,  had  authority  to  bind 
the  firm  by  such  an  instrument.— Di/^ican  v.  Lowndes,  3  CampL,  478. 
Payne  v.  Ives,  3  Dowl.  <Sf  RyL,  464.  Sutton  v.  Irvine,  12  Sergt.  Sr  Rawle, 
13.  Bank  of  Ken.  v.  Brooking,  2  Littell,  45.  Leckie  v.  Scott,  10  Lou. 
Rep.,  416.  Denton  v.  the  Bank  of  Vicksburg,  13  Lou.  Rep.,  488.  Far- 
stall  Si-  Co.  V.  Blanchard,  12  Lou.  Rep.,  1.  Reynolds  v.  Swain  et  al.,  13 
46 
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Lou.  Rep.,  197.     J\''ichoIs  v.  Hughs,  2  Bailey's  Rep.,  109.      Flemming  v. 
Dunbar,  2  /////'*  i?e/).,  532.     Hamill  v.  Pwrwjs,  2  Pe;m.  Rep.,  177. 

'I'he  guaranty  must  hnve  reference  to  the  reg-ular  course  of  business 
transacted  by  the  partnership,  and  then  it  will  be  obligatory  upon  tlie  com- 
pany. The  same  principle  applies,  when  one  partner  gives  the  co-part- 
nership, as  a  mere  and  avowed  security  for  another,  without  the  authority 
or  consent  of  the  firm. — 1  Kent's  Com.,  47.  Foot  v.  Sahin,  19  Johns.  Rep., 
154.  JS'ew  York  Fire  Ins.  Co.  v.  Bennett,  5  Cowen's  Rep.,  574.  Maberry 
Sc  Co.  V.  Bainton  Sf  Co.,  2  Harrington's  Rep.,  24. 

Where  A.  employed  B.  and  C,  his  navy  agents,  to  layout  money  in 
the  purchase  of  annuities  for  him,  of  which,  and  of  the  fact  of  the  money 
being  laid  out,  both  were  cognizant ;  but  B.,  unknown  to  C,  guarantied 
the  payment  of  the  annuity — it  was  held,  that  C.  was  bound  by  the  en- 
gagement of  B.,  both  partners  being  connected  with  the  general  transac- 
tion, and  although  the  purchasing  of  annuities  was  out  of  the  regular  course 
of  the  partnership  business,  yet,  under  the  circumstances,  it  was  within 
the  scope  of  B.'s  authority. — Sandilands  v.  Marsh,  2  Barn.  ^"  ^Id.,  679. 
Ex  parte  Gardom,  15  Ves.,  286.     Ex  parte  J^^olt,  2  Glyn  S;  Jam.,  306. 

In  Hamill  v.  Purvis,  2  Penn.  Rep.,  177,  it  was  held,  that  where  a 
guaranty  is  given  by  one  partner,  not  in  the  usual  course  of  the  business 
of  the  firm,  the  other  partner  is  not  liable,  without  proof  that  he  assented 
to  it.  So  in  Crawford  v.  Sterling,  4  Esp.,  207.  Sutton  v.  Erwin,  12 
Serg.  4*  Rawle,  13.     Payne  v.  Ives,  3  Bowl.  Si'  Ryl.,  664. 

If  the  firm  adopt  the  guaranty  of  one  of  the  partners,  they  will  be 
bound  by  such  adoption,  although  the  guaranty  may  have  been  given  out 
of  the  regular  course  of  business ;  and  it  will  be  for  the  jury  to  consider 
whether  or  not  the  firm  have  adopted  the  act  of  their  co-partner. — Payne 
V.  Ives,  3  Dowl.  df  Ryl.,  664. 

Whatever  acts  are  done  by  any  partner, beyond  the  scope  and  objects 
of  the  partnership,  must,  in  general,  to  bind  the  partnership,  be  derived 
from  further  authority,  express  or  implied,  conferred  upon  such  partner, 
beyond  that  resulting  from  his  character  of  partner. — Rogers  v.  Bachelor, 
12  Peters'  S.  C.  Rep.,  221.  Cunningham  v.  Littlejield,  1  Edw.  Rep.,  104. 
Tabb  V.  Gist,  6  Call.,  279.  Waugh  v.  Carriger,  1  Yerger,  31.  Rdston  v. 
Click,  1  Stewart,  525. 

One  partner  cannot  bind  the  firm,  by  guaranty  of  the  debt  of  a  third 
person,  without  the  assent  of  all. — J[[aberry  <Sf  Co.  v.  Bainton  4  Co.,  2 
Hai-r in gt oil's  Rep.,  24.  Nor  by  deed. — Layton  ^  Sipple  v.  Hastings,  2 
Harrington's  Rep.,  147. 

2.  What  is  the  efiect  of  a  promise  by  one  partner,  to  pay  a  partnership 
debtl 

It  is,  in  effect,  a  promise  by  the  firm. — Lacy  v.  J[IcA''iel,  4  Dowl.  Jf 
Ryl.,  6.     Witaker  v.  Brown,  16  Wendell,  505. 

The  acknowledgment  of  a  previous  debt  due  from,  the  firm,  made  by 
one  partner  after  the  dissolution,  binds  the  other  partners  so  far  as  to  pre- 
vent them  from  availing  themselves  of  the  statute  of  limitations  ;  and  such 
acknowledgment  is  admissible  to  repel  the  presumption  of  the  payment 
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of  a  debt  which  is  shown  to  have  once  existed  against  the  firm,  although 
not  competent  to  create  a  debt.  In  this  case,  the  admission  was  made 
twelve  years  after  the  dissolution. — Patterson  v.  Choaie^  7  Wendell^  441. 

This  is  according  to  the  decisions  in  Massachusetts,  New  York,  Con- 
necticut, Maryland,  Virginia,  North  Carolina,  and  South  Carolina. — John- 
son V.  Beardslee,  15  Johns.  Rep.,  3.  Smith  v.  Ludlow,  6  Johns,  Rep.,  267. 
White  V.  Hale,  3  Pick.  Rep.,  291.  Austin  v.Bostwick,  9  Conn.  Rep.,  496. 
Mclntire  v.  Oliver,  2  Hawks,  209.  Ward  v.  Howell,  5  Har.  Sf  Johns. 
Rep.,  60.  Shelton  v.  Cock,  3  Munf.  Rep.,  197.  Biets  v.  Fuller,  1  Mc- 
Cord''s  Rep.,  541.  Fisher  v.  Tucker,  1  McCord's  Ch.  Rep.,  lib.  Hop- 
kins V.  Banks,  7  Cowen,  650.  Baker  v.  Stackpole,  9  Cowen,  420.  Willis 
V.  i^i'//,  2  i)eu.  4"  ^a;;.,  231.  Kendrick  v.  Campbell  Sf  Clark,  1  Bailey, 
522.  Beckham  ^-  Eikles  v.  Peay,  2  Bailey,  133.  Flemming  v.  Dunbar,  2 
.fft/Z's-  iJep.,  532. 

But  in  Pennsylvania,  Kentucky,  and  Indiana,  it  has  been  held,  that 
the  acknowledgment  of  a  joint  debt  by  one  partner,  after  the  dissolution, 
does  not  take  it  out  of  the  statute  of  limitations. — Levy  v.  Cadet,  11  Serg. 
4"  Rawle,  126.  Searight  v.  Craighead,  1  Penn.  Rep.,  135.  Evajis  v. 
Buberry,  1  Marsh.  Rep.,  189.  Bell  v.  Morrison,  1  Peters'  S.  C.  i^ep.,  371. 
Yandes  v.  Lefavour,  2  Blackf.  Rep.,  371. 

A  declaration  by  a  partner,  though  made  during  the  existence  of  the 
partnership,  that  a  liability  incurred  by  a  third  person,  at  his  request,  in 
the  borrowing  of  a  sum  of  money,  was  for  the  benefit  of  the  firm,  is  not 
binding  on  his  co-partners. — Thorn  v.  Smith,  21  Wendell,  365. 

3.  What  is  the  effect  of  a  part  payment  by  one  member  of  a  firm,  on 
account  of  a  partnership  debt  1 

Payment  of  principal  or  interest  by  one  of  several  partners,  on  account 
of  a  joint  debt,  will  operate  as  a  new  promise  to  pay,  by  all  the  joint 
promissors,  and  be  an  answer  to  the  statute  of  limitations. — Pitman  v.  Fos- 
ter, 1  Barn.  <Sf  Cresw.,  248.  2  Dowl.  4-  RyL,  363.  Holiday  v.  Ward,  3 
Campb.,  32.  Chippindale  v.  Thurstan,  1  Moody  (^  Mai.,  411.  Lloyd  v. 
Welsby,  78.     Whitcomb  v.  Whiting,  Bougl.  Rep.,  651. 

A.  and  B.  gave  a  joint  and  several  promissory  note,  in  which  B.  was 
a  mere  surety.  B.  died.  To  an  action  by  the  payee,  against  the  admin- 
istrator of  B.,  the  latter  pleaded  the  statute  of  limitations.  It  was  held  a 
sufficient  answer  to  the  plea,  that  within  six  years,  and  during  the  lifetime 
of  B.,  A.  made  a  payment  on  account  of  the  note. — Burleigh  v.  Scott,  8 
Barn,  df  Cresw.,  36.  2  Man.  4-  RyL,  93.  And  see,  Pernham  v.  Raynal, 
2  Bing.,  306.  9  Moore,  566.  .Mtkins  v.  Treadgold,  2  Barn.  4-  Cresw., 
24.  3  Dowl.  4-  RyL,  200.  Slater  v.  Lawson,  1  Barn.  4-  ^dolph,  397. 
Brandram  v.  Wharton,  1  Barn.  4"  'Aid.,  463.  Martin  v.  Bridges,  2  Car. 
4-  Payne,  83. 

4.  What  is  the  rule  as  to  the  effect  of  notice  to  one  partner  ? 

Notice  to  one  is  equivalent  to  notice  to  all,  provided  the  transaction 
is  bona  fide. — Mayhew  v.  Fames,  1  Car.  4-  Payne,  550.  Hunt  v.  The 
itoyal  Ex.  .dss.  Co.,  5  Maule  <^  Selw..,  47.     Burton  v.  Esset,  5  Barn.  4" 
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Md.,  267.  Boe  v.  Hulnc,  2  Man.  <$•  Ryl.,  433.  Goodtitle  v.  Woodward, 
3  5ar».  «S-  ^W.,  689.  Robinson  v.  Hoffman,  4  jBmg.,  562.  1  .Voore  4- 
Payne,  474-  j^ldcrson  v.  Pope,  1  Campb.,  82.  Perr?/  v.  Jackson,  4  Verw 
7?ep.,  516.  i^x  /)ar/e  Hodgkinson,  19  Fe^.,  291.  2  Pose  Poti/c  Cases, 
174.     Ex  parte  Pcele,  Buck,  457. 

A  knowledge  of  usury  by  one  partner,  discounting  a  note  for  a  firm, 
is,  constructively,  notice  to  the  whole  firm. — Powell  v.  Waters,  8  Cowen, 
670. 

Where  two  attornies  are  in  partnership,  the  business  being  done  in 
the  name  of  one,  service  of  papers  may  be  made  on  either,  whether  he  is 
in  the  office,  or  abroad  on  business. — Lansing  v.  McKillup,  7  Cowen,  416 

In  an  action  at  law  against  a  firm,  notice  of  the  taking  of  a  deposi- 
tion, given  to  one  of  the  partners  within  the  State,  where  the  other  resides 
out  of  the  State,  is  sufficient,  although  the  partnership  was  dissolved  be- 
fore the  trial. — Gilly  v.  Singleton,  3  Littell,  250. 

Where  two  attornies  are  in  partnership,  and  one  receives  money  on 
behalf  of  the  firm,  due  to  their  client,  of  whom  the  client  demands  the 
money,  this  is  a  receipt  by,  and  a  demand  of  both,  who  are  liable  to  the 
client  jointly,  without  any  demand  upon  or  notice  to  the  other. — McFar- 
land  v.  Crary,  8  Cowen,  253.     Warner  v.  Griswold,  8  Wendell,  665. 


OF  THE  LIABILITY  OF  THE  FIRM,  FOR  FRAUDS  OF  A 
CO-PARTNER. 

1.  What  is  the  rule  as  to  the  liability  of  the  firm,  for  the  frauds  of  a 
co-partner  \ 

That  the  firm  w-ill  be  bound  by  the  fraud  of  a  member,  in  contracts 
relating  to  the  partnership  made  with  innocent  persons. — Blight  v.  To- 
bin,  7  Monroe,  617.  Hynes  v.  Kirkman,  4  Lou.  Rep.,  50.  McDonald  v. 
Millaudon,  5  Lou.  Rep.,  409.  Forstall  6f  Co.  v.  Blanchard  et  al,,  12  Lou. 
Rep.,  1.  Cortes  v.  Coates,  6  Madd.  Rep.,  287.  Ex  parte  Burleigh,  3 
Montagu  4'  Jlyrton,  670. 

Hence,  where  one  of  tW'O  partners  purchases  articles,  such  as  are  used 
in  the  partnership  business,  w^hich  he  fraudulently  converts  to  his  own 
use,  the  innocent  partner,  provided  there  has  been  no  collusion  between 
the  buyer  and  seller,  is  liable  for  the  price  of  the  goods. — Bond  v.  Gibson, 
1  Campb.,  185. 

A  partner  may  also,  under  particular  circumstances,  become  liable  for 
the  fraud  of  his  co-partner,  committed  before  the  partnership  began  ;  as 
in  Willet  v.  Chambers,  Cowper,  814,  Willet  brought  an  action  for  money 
had  and  received,  against  Chambers,  as  the  surviving  partner  of  one  Dad- 
ley,  and  obtained  a  verdict.  It  appeared,  that  prior  to  any  partnership 
between  the  defendant  and  Dadley,  who  was  an  attorney  and  convey- 
ancer at  Coventry,  the  latter,  in  the  year  1771,  received  of  a  Mr.  Bindely, 
the  sum  of  j£350,  to  be  laid  out  on  real  security.  Dadley  accordingly 
furnished  him  with  a  mortgage  from  a  Mr.  Hughs,  to  the  amount ;  which, 
as  it  afterwards  appeared,  Dadley  had  forged.     At  midsummer,  1776, 
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Dadley  and  Chambers  entered  into  partnership ;  shortly  after  which, 
Bindley  wanted  to  call  in  his  money.  The  pretended  mortgagor  was 
supposed,  at  the  same  time,  to  want  a  further  sum  of  JC150,  which,  added 
to  the  original,  made  the  sum  of  JE500.  The  plaintiff,  Willet,  was  ready 
to  advance  this  sum  ;  and,  in  consideration  of  his  doing  so,  an  assignment 
was  made  to  him  of  the  pretended  mortgage  before  made  to  Bindley.  Of 
the  whole  j£500,  Willet  paid  £180,  at  Dadley's  office,  to  Chambers,  Dad- 
ley  not  being  at  home.  For  this.  Chambers  gave  his  separate  receipt. 
Willet  afterwards  paid  the  residue  (except  X20)  to  Dadley,  for  vi^iich  he 
gave  his  separate  receipt.  It  was  admitted,  that  Chambers  was  in  no  re- 
spect privy  to  the  forgery.  Upon  this  evidence,  the  Court  of  King's  Bench 
held,  that  the  verdict  should  stand. 

Where  a  vessel  was  condemned  by  a  foreign  tribunal,  in  conse- 
quence of  a  fraud  attempted  by  one  of  the  owners,  who  was  entrusted  by 
the  rest  with  the  care  of  the  vessel,  the  co-partners  collectively  are  re- 
sponsible to  a  third  person,  for  a  loss  occasioned  by  the  fraud. — Hadfield 
V.  Jameson,  1  Mimf.  Rep.,  53.  See  Caldwell  v.  Leiber,  7  Paige,  483. 
Wells  Sr  Spring  v.  Evans,  20  Wendell,  251.  Whitaker  v.  Brown,  16  Wen- 
dell, 505.  Champion  v.  Bostwick,  18  Wendell,  175.  Vernon  v.  The  Man- 
hattan Co.,  17  Wendell,  524.  Wilson  v.  Williams,  14  Wendell,  146. 
Gilchrist  v.  Cunningham,  8  We?idell,  641.  ^ult  v.  Goodrich,  4  Russell, 
430.  Paifen  v.  Gurney,  17  Mass.  Rep.,  182.  Swan  v.  Steele,  1  East,  210. 
3  Smith,   1 19. 

A.  and  B.  being  partners,  A.,  after  having  committed  an  act  of  bank- 
ruptcy, accepted  in  the  name  of  the  firm,  a  bill,  the  only  consideration  of 
which  was  an  unstamped  post  obit  bond,  in  Avhich  the  obligor  was  a  pri- 
soner in  the  King's  Bench  Prison.  The  acceptance  and  consideration 
were  private  transactions  of  A.,  unknown  to  B.,  and  unconnected  with  the 
partnership  business.  The  bill  having  afterwards  come  to  the  hands  of 
an  endorsee,  for  a  valuable  consideration,  and  A.  being  a  bankrupt,  the 
court  of  King's  Bench  held  clearly  that  B.  was  liable  for  the  amount. — 
Lacy  V.  Woolcot,  2  Dowl.  Sf  Ryl.,  458. 

Two  persons  were  joint  agents  for  the  Royal  Veteran  Battalion,  but 
were  not  otherwise  connected  in  business  ;  and  were  in  the  habit  of  ac- 
cepting bills  by  means  of  a  clerk,  whose  name  was  J.  Gould,  in  this  form  : 
"For  agents  ofR.  V.  B.,  J.  G."  The  letters  S.  A.,  meaning  separate  ac- 
count, were  added  after  the  letters  J.  G.  It  was  nevertheless  ruled,  that 
it  was  no  answer  to  a  joint  action  against  the  two,  by  the  endorsee  of 
such  bill,  to  show  that  it  was  accepted  for  the  private  advantage  of  one, 
without  the  knowledge  of  the  other,  although  it  appeared  that  the  endor- 
see might,  if  he  had  inquired  of  the  clerk  who  accepted  it,  have  ascer- 
tained that  fact. — Sanderson  v.  Brooksbank,  4  Car.  Sf  Payne,  2^6. 

Upon  the  same  general  principles,  where  one  of  three  partners,  un- 
known to  and  in  fraud  of  the  co-partners,  undertook  to  provide  for  a  bill  of 
exchange  drawn  by  the  three  upon,  and  accepted  by,  a  fourth  person,  it 
was  held,  that  the  firm  was  bound  by  this  fraud,  and  that  they  could  not 
maintain  an  action  on  this  bill  against  the  acceptor. — Richmond  v.  Heapy, 
I  Starkie,  202.     Johnson  \.  Peck,  3  Starkie,  66.     Sparrow  v.  Chisman,  9 
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Barn.  8c  Cresw.,  241.  4  Man.  Sr  RyL,  206.  Jacand  v.  French,  12 
East,  317. 

Latham  and  Parry  were  in  partnership,  as  wine  merchants.  The 
business  was  under  tlie  sole  management  of  Parry.  The  plaintiff  em- 
ployed the  defendants  to  purchase  wine  for  him,  on  commission,  and  to 
re-sell  the  same  as  opportunity  might  offer.  On  one  occasion,  Parry 
wrote  to  the  plaintiff,  that  he  had  an  opportunity  to  purchase  sixty-one 
pipes  of  port,  at  £65  per  pipe,  and  desired  the  plaintiff  to  remit  the  money 
to  pay  the  price  of  such  wines,  and  the  duties  thereon.  The  plaintiff  did 
remit  the  money,  and  Parry  falsely  represented  that  he  had  made  the 
purchase,  and  afterwards,  in  the  name  of  the  firm,  transmitted  an  account 
to  the  plaintiff,  stating  that  thirty-six  of  these  pipes  were  sold  at  the  price 
of  £H\  per  pipe,  and  paid  the  proceeds  of  such  pretended  sale  to  the 
plaintiff.  The  other  transactions  were  similar  to  this,  and  continued  for 
about  a  year,  during  which  time  Parry  represented  that  eleven  different 
purchases  of  wine  had  been  made.  Each  transaction  formed  the  subject 
of  a  separate  account.  The  plaintiff  conceived  that  Parry  was  in  fact 
laying  out  his  money  in  bond  fide  purchases  of  wines,  and  that  he  actually 
re-sold  part  of  such  wines,  as  he  represented.  The  defendants  having 
become  bankrupts,  these  transactions  Avere  found  wholly  fictitious,  and 
that  Parry  had  recourse  to  them  as  expedients  to  raise  money.  The  de- 
fendant, Latham,  knew  that  the  plaintiff  had  employed  Parry  to  buy  and 
sell  wines  on  commission,  but  he  had  no  knowledge  that  the  transactions 
were  fictitious.  Upon  the  whole  account,  the  plaintiff  had  received  more 
money  on  account  of  the  supposed  re-sales,  than  he  had  advanced  ;  but 
he  contended,  that  he  had  a  right  to  take  each  transaction  separately,  and 
to  charge  the  defendants  jointly  with  the  amount  of  the  money  advanced 
to  them  for  the  purchase  of  every  pipe  of  wine  not  accounted  for.  Upon 
consideration  of  the  case,  the  Court  of  King's  Bench  were  of  the  opinion 
that  the  plaintiff  had  such  right;  that  the  defendant,  Latham,  was  bound 
by  the  acts  and  representations  of  his  partner,  Parry,  and  could  not  be  al- 
lowed to  say  that  those  transactions  were  fictitious,  which  Parry  repre- 
sented to  be  real ;  that  the  consequence  of  this  was,  that  the  plaintiff  was 
entitled  to  retain,  without  account,  all  the  money  that  had  been  paid  to 
him  upon  these  fictitious  transactions,  as  he  would  have  been  if  they  had 
been  real ;  and  entitled  to  recover  back  those  sums  for  the  other  supposed 
purchases,  as  money  advanced  by  him  upon  a  consideration  not  perform- 
ed, and  therefore,  as  had  and  received  by  the  defendants  to  his  use. — 
Rapp  v.  Latham,  2  Barn.  <S*  Jlld.,  795.  See  Stone  v.  Marsh,  6  Barn.  4" 
Cresw.,  .^51.  8  Dowl.  Sr  Ryl..,  11.  Ryan  <Sf  Moody,  364<.  1  Montague  ^^ 
Mac,  317.  Ex  parte  Boland,  1  Montague  Sf  Mac,  394.  Marsh  v.  Keating, 
5  Moore  <Sf  Scott,  5 

Where  one  of  two  co-partners  made  a  negotiable  note,  and  signed  it 
with  the  name  of  the  firm,  and  forged  the  signature  of  an  endorser,  it  was 
held,  that  the  firm  were  liable  to  a  bond  fide  holder  of  the  note,  although 
the  other  partner  was  ignorant  of  the  transaction,  and  the  money  was  not 
proved  to  have  gone  to  the  use  of  the  firm. — Boardmen  v.  Gore,  15  Mass. 
Rep.,  331.  Longman  V.  Pole,  Danson  Sf  Lloyd,  126.  1  Moody  sir  Malk., 
223.     Jones  v.  Yates,  9  Barn.  <5f  Cresw.,  523.     4  Man.  4"  Ryl-,  613. 
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2.  What  is  the  rule  as  to  the  right  of  a  firm  to  acquire  property  in 
goods  obtained  by  the  fraud  of  one  partner  1 

That  a  firm  cannot  acquire  property  in  goods  obtained  by  the  fraud 
of  one  of  the  co-partners,  to  which  the  rest  are  not  privy. — Kibby  v.  Wil- 
son^ 1  Ryan  Sf  Moody^  179.     Snaith  v.  Burridge,  4>  Taunt.  Rep.,  684. 

In  all  cases  where  a  firm  is  bound  by  the  fraud  of  one  partner,  the 
acts  of  the  fraudulent  partner  must  have  been  committed  in  his  capacity 
of  partner.  Where  a  fraud  is  committed  by  a  partner  in  autre  droit,  and 
the  partnership  have  notice  of  the  transaction,  the  firm  will  not  be  liable, 
although  it  may  derive  a  benefit  from  such  fraud.  A.  and  his  two  sons 
were  partners.  The  sons  were  trustees  named  in  a  will,  for  the  sale  of 
real  estates.  They  sold  the  estates,  and  instead  of  applying  the  monies 
to  the  purposes  of  the  trust,  appropriated  them  to  partnership  purposes. 
A  commission  of  bankruptcy  issued  against  A.  and  his  two  sons.  Upon 
petition  of  the  cestui  que  trust  to  prove  against  the  joint  estate,  there  being 
no  separate  estate,  Sir  John  Leach  directed  an  inquiry  whether  the  monies 
were  employed  for  the  use  of  the  partnership  trade,  with  the  knowledge 
of  the  father  that  they  were  trust  funds ;  observing,  that  if  that  were  the 
case,  the  cestui  que  trust  might  proceed  against  the  sons  as  actual  trustees, 
or  against  the  firm  as  implied  trustees;  but  he  considered  that  notice  of 
the  trust  was  necessary,  in  order  to  make  the  whole  firm  implied  trustees. 
— Ex  parte  Heaton  Buck,  386.     Ex  parte  Apsy,  3  Bro.,  265. 

Where  some  of  the  members  of  a  firm  apply  monies  which  they  hold 
in  trust,  to  partnership  purposes,  with  the  knowledge  of  the  firm,  the  firm 
are  responsible  for  the  transaction,  and  hold  the  monies  as  debtors  to  the 
cestui  que  trust. — Ex  parte  Watson,  2  Ves.  Si"  Beames,  414.  Smith  v.  Jami' 
son,  5  Term.  Rep.,  601.  Hankey  v.  Garrett,  1  Ves.,  236.  Heathcote  v.  Hulme, 
1  Jac.  8r  Walk.,  122. 

3.  What  is  the  rule  as  to  the  liability  of  the  firm,  for  torts  committed 
by  one  partner '? 

The  general  rule  is,  that  the  firm  is  not  liable  for  a  tort  committed 
by  a  co-partner.  But  the  rule  admits  of  exceptions.  Partners,  like  in- 
dividuals, are  responsible  for  the  negligence  of  their  servants,  and,  if  one 
of  the  partners  acts,  he  is  considered  as  the  servant  of  the  rest.  The  tort 
is  looked  upon  as  the  joint  and  several  tort  of  all  the  partners ;  so  that 
they  majr  either  be  proceeded  against  in  a  body,  or  one  may  be  singled 
out  and  sued  alone  for  the  whole  damage  done. — Watson  on  Part.,  235. 

In  Morton  v.  Harden,  4  Barn.  Sf  Cresw.,  233,  6  Doivl.  S,'  Ryl.,  275  ; 
an  action  on  the  case  was  brought  against  three  defendants,  proprietors  of 
a  stage  coach.  The  declaration  stated,  that  the  defendants  so  carelessly 
managed  their  coach  and  horses,  that  the  coach  ran  against  the  plaintiff, 
and  bioke  his  leg.  It  appeared  in  evidence,  that  one  of  the  partners  was 
driving  at  the  time  when  the  accident  happened  ;  and  the  jury  found  that 
it  happened  through  his  negligent  driving :  it  was  held,  that  the  plaintiff 
might  maintain  case  against  all  the  proprietors,  although  he  might  perhaps 
Stave  been  entitled  to  bring  trespass  against  the  one  that  drove  the  coach. 

Partners  may  be  sued  in  an  action  of  trover,  although  there  was  ne 
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joint  conversion  in  point.  A  conversion  may  be  raised  in  point  of  law, 
by  the  assent  of  the  co-partner. — jYic/ioll  v.  Glennie,  1  Maule  S,-  Scliv.,  58!}. 

Where  three  persons  run  a  line  of  stages  from  Utica  to  Rochester, 
the  route  bein<T  divided  between  tliem  in  three  sections,  the  occupant  of 
each  section  furnishing  his  own  carriages  and  horses,  hiring  drivers,  and 
paying  expenses  of  his  own  section  ;  but  the  money  received  as  fare  for 
passengers,  deducting  therefrom  only  the  tolls  paid  at  turnpike  gates,  was 
divided  among  the  parties  in  proportion  to  the  number  of  miles  of  the 
Toute  run  by  each  :  it  was  held,  that  they  were  jointly  liable  as  co-partners 
to  a  third  person,  not  a  passenger,  in  an  action,  on  the  case,  for  an  injury 
received  through  the  negligence  of  the  driver  of  the  coach  of  one  of  them. 
— Champion  v.  Bostioick,  18  Wendell,  175. 

So  it  has  been  held,  that  a  bookseller  or  newspaper  proprietor  is 
answerable  for  the  acts  of  his  agent  or  co-partner,  not  only  civilly,  but 
criminally. — Rex  v.  Almon,  5  Bierr.,  2686.  Rex  v.  Pearce,  1  Peake,  lb. 
Rex  V.  Top/mm,  4-  Te?-m.  Rep.,  126.     Coll.  on  Part.,  225. 

The  same  principles  apply  to  breaches  of  the  revenue  laws,  which 
are  in  the  nature  of  a  tort. — Attorney  Ge7ieral  v.  Stanneyforth,  Bumb.,  97. 
Rex  V.  Manning,  Comyn's  Rep.,  616.  Edmondson  v.  Davis,  4<  Esp.  Rep., 
14-.     Coll.  on  Part.,  254. 


OF  EXCEPTIONS  FROM  LIABILITY,  WHERE   THE 
CONTRACT  IS  UNDER  SEAL. 

1.  What  is  the  rule  as  to  the  authority  of  one  partner  to  bind  the  firrq 
by  deed \ 

The  rule  is,  that  a  partner  has  not  a  general  authority  to  bind  hl^ 
co-partners  by  a  contract  under  seal,  without  his  previous  assent  or  sub- 
sequent adoption. — Cady  v.  Shepherd,  1 1  Pick.  Rep.,  400.  Crom  v.  Seaton 
et  al.,  1  Halst.  Rep.,  262.  Mackay  v.  Bloodgood,  9  Johns.  Rep.,  285.  Hal- 
sey  v.  Whiting,  4  Mason's  Rep.,  232.  Damon  v.  Granby,  2  Pick.  Rep., 
345.  Skinner  v.  Dayton,  19  Johns.  Rep.,  513.  Warring  y.  Williams,  8 
Pick.  Rep.,  326.  Person  v.  Carter,  3  Murph.  Rep.,  321.  J^unnely  v. 
Do^igherty,  1  Yerger''s  Rep.,  26.  Garland  v.  Davidson,  3  Munf.  Rep., 
189.  Shclton  v.  Pollock,  1  Hen.  ^-  Munf.  Rep.,  422.  Waugh  v.  Carriger, 
1  Yerger^s  Rep.,  31.  Sutton  et  al.  v.  Irwine,  12  Sergt.  Sf  Rawle,  13.  Ex 
parte  Xolie,  2  G.  Sr  Jameson,  295.  Hamill  v.  Purvis,  2  Penn.  Rep.,  177. 
Southard  v.  Steele,  3  Monroe,  436.  Fisher  v.  Tucker,  1  McCord's  Ch. 
Rep.,  170.  Clark  v.  Patton,  4  /.  J.  Marsh.,  34.  Sale  v.  Dishman,  3 
Leigh.  Rep.,  548.  Wells  4  Spring  v.  Evans,  20  Wendell,  251.  McBride 
V.  Hasan,  1  Wendell,  326.  McKea  v.  The  Bank  of  Mount  Pleasant,  7  Ohio 
Rep.,  lS7.  Anderson  et  al.  v.  Thompkins,  1  Brock.  Rep.,  456.  Maberry 
Sf  Co.  v.  Bainton,  2  Harring.  Rep.,  24.  Laeton  et  al.  v.  Hastings,  2  Har- 
ring.  Rep.,  147. 

A  partner  cannot  charge  a  firm  by  deed,  even  in  commercial  dealings. 
It  would  be  inconsistent  with  technical  rules,  and  contrary  to  the  general 
policy  of  the  law;  for  the  execution  requires  a  special  authority  ;  and 
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such  a  power  has  been  deemed  by  the  English  courts,  to  be  of  dangerous 
tendency,  as  it  would  enable  one  partner  to  give  a  favorite  creditor  a 
mortgage  or  lien  on  the  real  estate  of  the  other  partners.  But  one  part- 
ner, by  the  special  authority  of  his  co-partners  under  seal,  and  if  in  their 
presence,  by  parol  authority,  may  execute  a  deed  for  them  in  a  transac- 
tion in  which  they  were  all  concerned.  It  amounts,  in  judgment  of  law, 
to  an  execution  of  the  deed  by  all  the  partners,  though  sealed  by  one  of 
them  only. 

The  more  recent  cases  have  considerably  relaxed  the  former  strict- 
ness on  this  subject,  and  while  they  profess  to  retain  the  rule  itself,  they 
qualify  it  exceedingly,  in  order  to  make  it  suit  the  exigencies  of  com- 
mercial relations. —3  Kent's  Co7n.,  47. 

2.  What  are  the  exceptions  to  the  general  rule,  that  one  partner  cannot 
bind  the  firm  by  dejd  1 

A  release  under  seal  is  the  principal  exception.  A  release  of  a  de- 
mand executed  by  one  partner,  will  bind  all ;  for  if  a  person  owe  money 
to  several  partners,  he  is  not  bound  to  pay  them  all  together,  but  may  pay 
the  debt  to  any  one  of  them,  whose  receipt  or  discharge  operates  as  a  re- 
ceipt or  discharge  of  all. — 10  Moore,  393.  Hawkshaw  v.  Parkins,  2  Swanst., 
544.  Wells  Sr  Spring  v.  Evans,  20  Wendell,  251.  Gram  v.  Seaton  Sc 
Bunker,  1  HalVs  Rep.,  262.  McBride  v.  Hagan,  1  Wendell,  326.  Bank 
of  Columbia  v.  Patterson's  Heirs,  7  Crunch,  299.  Shear  v.  Gillet,  1  Dev. 
Eq.  Rep.,  466.     Emerson  v.  Knower,  8  Pick.  Rep.,  63. 

Although  a  partner  cannot  bind  the  firm  by  seal,  udiere  the  effect  of 
the  instrument  is  to  charge  the  firm,  yet  it  is  competent  for  him,  by  an 
instrument  under  seal,  to  authorize  a  third  person  to  discharge  a  debt  due 
to  the  firm. — Wells  Sf  Spring  v.  Evans,  20  Wendell,  251. 

A  release  by  one  partner,  under  seal,  will  be  held  valid  to  restore  the 
competency  of  a  witness  liable  to  the  firm. — Roberts  v.  Rowen^  2  Harring- 
ton's Rep.,  314, — dubiateur,  Winship  v.  The  Bank  of  the  United  Stales,  5 
Peters'  S.  C.  Rep.,  529. 

The  general  rule  is,  that  one  of  several  co-partners  cannot  bind  the 
firm  by  deed  ;  but  when  the  deed  is  executed  in  the  presence,  or  by  the 
authoritj'-  of  the  others,  or  the  evidence  authorizes  the  inference  that  such 
authority  has  been  given,  the  act  of  one  will  be  considered  the  act  of  the 
others.  Where  a  sealed  note  had  been  given  by  one  partner,  and  in  the 
deed  of  dissolution  executed  by  both  partners,  in  which  the  debts  are  enu- 
merated and  set  apart  to  be  paid  by  each  of  the  partners,  the  note  in  ques- 
tion is  set  down  as  a  debt  owing  by  the  firm  :  it  was  held,  that  this  was 
an  acknowledgment  of  the  legal  obligation  of  the  note  on  both  partners, 
from  which  it  must  be  inferred  that  the  partner  who  gave  it  had  authority 
to  execute  it. — Fle7nming  v.  Dunbar,  2  HilVs  Rep.,  595.  Gram  v.  Seaton 
Sf  Bunker,  1  HalPs  Rep.,  262.  Gates  v.  Graham  et  al.,  12  Wendell,  53.  But- 
ton v.  Hampson,  1  Wright's  Rep.,  93.  Coe  v.  Cook,  3  Wharton,  569.  An- 
derson V.  Thompkins  et  al.,  1  Brock.  Rep.,  456.  Halsey  v.  Whitney,  4 
Mason,  206.  Cadey  v.  Shepherd,  1 1  Pick.  Rep.,  400.  Person  v.  Carter.^ 
3  Murph.  Rep.,  321.  James  v.  Bostwick,  1  Wright's  Rep.,  143. 
47 
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Where  a  membet  of  a  firm  hired  slaves,  and  the  nature  of  the  part- 
nership, and  the  circumstances  of  the  hiring:,  were  such,  that  all  the  part- 
ners would  be  held,  at  law,  bound  for  the  hire,  if  the  contract  of  hiring 
rested  in  parol  ;  but  a  specialty  was  executed  for  the  hire,  by  one  of  the 
firm  in  his  individual  character,  with  another  person  as  security,  and 
judo-ment  was  obtained  on  the  bond  against  the  surety,  who  satisfied  the 
same.  On  a  bill  in  equity,  by  the  surety,  against  all  the  partners  (the 
partner  who  executed  the  bond  was  a  non-resident  and  insolvent) :  Held, 
that  the  complainant  was  entitled  to  recover  against  the  other  partners, 
for  the  amount  paid  by  him. —  Weaver  v.  Tabscot,  9  Leigh.,  424.  Galt^s 
Extr.  V.  GaUand's  Extr.,  8  Leigh.,  594. 

In  the  case  of  Jlnderson  Sf  Wilkins  v.  Thompkins  et  al.,  1  Brock.  Rep., 
456,  Thompkins  and  Murray  were  partners;    Murray  sailed  for  England, 
leavino-  Thompkins  to  conduct  the  affairs  of  the  concern.     The  pressure 
of  their  affairs  was  such,  that,  soon  after,  the  house  stopped  payment  ; 
and  Thompkins,  for  himself  and  his  partner,  conveyed  all  the  eflects  of 
the  company,  and  also  the  separate  property  of  himself  and  partner,  to 
trustees.     The   deed  purported  to  convey  the   whole  property  of  the 
concern,  and  private  property  of  the  partners.     That  property  consisted 
of  the  effects  of  the  partnership  for  sale,  of  real  property,  and  of  debts. 
Upon  this,  in  delivering  the  opinion  of  the  court,  Marshall  C.  J.  says: 
"  It  is  said,  this  transfer  of  property  is  by  deed,  and  that  one  partner 
cannot  bind  another  by  deed.     For  this,  a  case  is  cited,  which  I  believe 
has  never  been  questioned  in  England,  or  in  this  country.     (Harris07i 
V.  Jackson  et  aL,  7  Burn.  Sr  East,  207.)     I  am  not,  and  never  have  been 
satisfied  with  the  extent  to  which  this  doctrine  has  been  carried.     The 
particular  point  decided  in  it,  is  certainly  to  be  sustained  on  technical 
reasoning,  and  perhaps  ought  not  to  be  controverted.     I  do  not  mean  to 
controvert  it.     That  was  an  action  of  covenant  on  a  deed  ;  and  if  the  in- 
strument was  not  the  deed  of  the  defendants,  the  action  could  not  be  sus- 
tained.    It  was  decided  not  to  be  the  deed  of  the  defendants,  and  I  sub- 
mit to  that  decision.     No  action  can  be   sustained  against  the  partner, 
who  has  not  executed  the  instrument,  on  the  deed  of  his  co-partner.     No 
action  can  be  sustained  against  the  partner,  which  vests  on  the  validity  of 
such  a  deed,  as  to  the  person  who  has  not  executed  it.     This  principle  is 
settled.     But  I  cannot  admit  its  application  in  a  case  where  the  property 
may  be  transferred  by  delivery,  under  a  parol  contract.     Where  the  right 
of  sale  is  absolute,  and  the  change  of  property  consummated  by  delivery, 
I  cannot  say  that  a  sale  consummated,  is  annulled  by  the  circumstance 
that  it  is  attested  by,  or  that  the  trusts  under  which  it  is  made,  are  de- 
scribed in  a  deed.     No  case  goes  thus  far  ;   and  I  think  such  a  decision 
could  not  be  sustained  upon  principle. 

"  The  power  of  applying  all  the  goods  on  hand  for  sale,  to  the  pay 
ment  of  partnership  debts,  is,  I  think,  a  poAver  created  by  the  partnership, 
and  the  exercise  of  it  must  be  regulated  by  circumstances.  In  extraordi- 
nary cases,  an  extraordinary  use  of  the  power  must  be  made.  What  is 
called  the  course  of  trade,  is  not  confined  to  the  most  usual  way  of  doing 
business,  in  the  usual  state  of  things.  In  the  absence  of  one  partner,  in  a 
case  of  admitted  and  urgent  necessity,  the  power  to  sell  may  be  exercised 
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by  the  partner  who  is  present,  and  who  must  act  alone,  in  such  manner 
as  the  case  requires,  provided  it  be  exercised  fairly.  In  this  case  the 
fairness  of  the  transaction  is  not  impeached,  and  certainly  upon  its  face 
it  is  not  impeachable. 

"  So  far,  then,  as  respects  the  partnership  effects  which  were  deli- 
vered, I  have  never,  from  the  first  opening  of  the  cause,  entertained  a  mo- 
ment's doubt." 

In  an  ordinary  partnership,  the  act  of  one  partner  executing  a  mort- 
gage and  note  in  the  name  of  the  firm,  for  certain  slaves  which  had  been 
previously  purchased,  is  valid  and  binding,  as  tending  to  the  benefit  of 
the  firm. — Peirovic  v.  Hyde  et  al.,  16  Lou.  Rep.,  223. 

3.  What  is  the  effect  of  a  sealed  instrument  given  by  one  partner  in  the 
name  of  the  firm  i. 

A  bond  given  by  one  partner  for  a  simple  contract  debt  due  from  the 
firm  to  a  creditor,  and  accepted  by  him,  is,  by  operation  of  law,  a  release 
of  the  other  partners,  and  extinguishes  the  simple  contract  debt,  at  law 
and  equity. — Williams  v.  Hodgson,  2  Har.  Sr  Johnson,  474.  Clement  v. 
Brush,  2  Johns.  Gas.,  180.      Waugh  v.  Carriger,  1  Yerger,  31. 

But  it  has  been  held  otherwise  in  several  recent  cases.  In  Spear  v. 
Gillet,  1  Dev.  Eq.  Rep.,  where  a  bond  from  one  partner  was  given  to 
secure  a  simple  partnership  debt,  it  was  held,  that  the  bond  could  not 
merge  the  simple  contract  debt,  but  as  to  those  who  were  bound  by  the 
bond.  See  also,  Horton  v.  Child,  4  Dev.  Rep.,  460.  Button  v.  Hampson^ 
Wright'' s  Rep.,  93.  Ford  v.  Haft,  Idem,  116.  James  v.  Bostwick,  Idem, 
143.  Sale  v.  Dishman's  heirs,  3j  Leigh.,  548.  Weaver  v.  Tabscot,  9  Leigh., 
424. 

In  Sale  v.  Dishmari's  heirs,  it  was  distinctly  held,  that  though  a  bond 
or  covenant  executed  by  one  partner  of  a  mercantile  house  in  the  name 
of  the  firm,  for  a  a  debt  of  a  partnership,  is  not  binding  on  his  co-partner 
who  did  not  seal  the  instrument,  yet  the  debt  being  originally  a  debt  of 
the  concern,  all  the  partners  are  liable  for  it  to  the  creditor. — Galt^s  Extr. 
V.  Gallond,  8  Leigh.,  594. 

An  instrument  under  seal,  executed  by  one  partner  in  the  name  of  the 
firm,  though  not  valid  as  regards  the  firm,  is  yet  obligatory  upon  him  who 
executed  it. — Williams  v.  Hodgson,  2  Harris  Sf  Johns.,  474.  Skinner  v. 
Dayton,  19  Johns.  Rep.,  513.     2  Johns.  Ch.  Rep.,  526.     Fisher  v.  Tucker, 

1  McCord's  Ch.  Rep.,  170.  J^cKea  v.  The  Bank  of  Mount  Pleasant,  7 
Ohio  Rep.,  187.     Southard  v.  Steele,  3  Monroe,  436.     St.  John  v.  Holmes, 

2  Wendell,  609.  Grazebrook  v.  McCreedie,  9  Wendell,  437.  Gates  v. 
Graham  et  al.,  12  Wendell,  53.  McBride  v.  Hagan,  1  Wendell,  326. 
Flemming  v.  Dunhar,  2  HilVs  Rep.,  595.  Horton  v.  Child,  4  Dev.  Rep., 
460.  Waugh  v.  Mitchell,  1  Dev.  Sf  Bat.  Eq.  Rep.,  510.  Adams  v.  Bank- 
hart,  1  Cromp.  Mee.  Sf  Ros.,  681.  Armstrong  v.  Robinson,  5  Gill.  Sr 
Johns.,  412.  Karthaus  v.  Ferrer  et  al.,  1  Peters'  S.  C.  Rep.,  228.  Layton 
Sr  Sirpe  v.  Hastings,  2  Harrington's  Rep.,  147.  Roberts  v.  Rowen  Sc  Co., 
2  Harrington's  Rep.,  314. 

A  warrant  of  attorney  under  seal,  executed  by  a  person  for  himself 
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and  partner,  iu  the  absence  of  the  latter,  is  a  sufficient  authority  for  sig'n- 
in^T  jujorment  acrainst  both  ;  for  a  warrant  of  attorney,  to  confess  judgment, 
need  not  be  under  seal. — Burton  v.  B^ir(07i,  1  ChJtt.,  707. 

But  one  partner  cannot  confess  a  voluntary  judjTtnent  which  will  be 
obligatory  on  his  co-partner,  unless  actually  brought  into  court  by  a  regu- 
lar service  of  process  against  him  and  iiis  partner. — Crane  v.  French,  1 
Wencle/ 1,  311. 

An  act  of  mortgage,  made  by  the  managing  partner  of  a  firm,  although 
it  may  not  be  binding  on  the  firm,  is  evidence  in  favor  of  the  mortgagee 
of  a  debt  due  from  the  firm. — Richard  v.  Bird,  i  Lou.  Rep.,  308. 

Where  an  award  of  partnership  matters  in  general,  is  offered  in  evi- 
dence against  a  partner,  it  must  be  proved  that  the  deed  of  submission 
was  executed  by  all  the  partners  ;  for  the  submission  of  the  others  is  the 
consideration  to  each  partner  to  submit  to  the  arbitration.  A.  and  others, 
partners,  entered  into  a  deed  of  covenant,  that  the  partnership  accounts, 
and  all  matters  in  difference  between  the  parties,  or  any  two  of  them, 
should  be  referred  to  arbitrators.  The  arbitrators  made  their  award,  by 
which  they  found  a  balance  due  to  A.  on  the  partnership  account,  and  a 
balance  due  to  A.  from  H.  another  of  the  partners.  H.,  became  banlcrupt, 
and  A.  was  his  petitioning  creditor  and  assignee.  In  an  action  of  trover 
by  A.  the  assignee,  against  the  other  partners,  the  plaintiff's  counsel  put 
in  the  deed  of  covenant,  but  was  only  able  to  prove  the  execution  of  it  by 
A.  and  H.,  although  it  appeared  on  the  face  of  it  to  have  been  executed 
by  all  the  partners.  'J'he  question  was,  whether  the  award  which  was 
founded  on  the  deed  of  covenant,  could  be  received  in  evidence  ;  and  the 
court  held  that  it  could  not. — Pr.  Lord  Ellenborough.  If  this  covenant 
were  to  bind  H.  he  might  lose  the  benefit  of  the  submission  of  all  the 
others,  which  might  have  been  his  inducement  to  submit  the  matters  in 
difference  between  him  and  A. — Antram  v.  Chase,  15  East,  209.  Coll. 
on  Part.,  261. 

The  rule  acted  upon  in  the  United  States,  is,  that  if  a  partner  enter 
into  a  covenant,  under  seal,  to  submit  to  arbitration,  in  tlie  name  of  himself 
and  his  co-partners,  without  the  consent  of  the  co-partners,  the  submission 
is  valid  as  to  himself,  but  the  co-partners  will  not  be  bound. — JMcBride  v. 
Hagan,  1  Wendell,  326.  Armstrong  v.  Robinson,  5  Gill.  8c  Johns.,  412. 
Southard  v.  Steele,  3  Monroe,  436.  Fletcher  v.  Pollard,  2  Hen.  Sr  Munf., 
544.  Karthaus  v.  Ferrers  et  al.,  I  Peters'  S.  C.  Rep.,  228.  Buchanan  v. 
Curry,  19  Johns.  Rep.,  137. 


OF  EXEMPTIONS  FROM  LIABILITY,  WHERE  THE  CONTRACT 
IS    SEVERAL    IN   LAW,    OR   IN   FACT. 

1.  What  are  the  most  usual  cases  in  which  a  person  contracting  with 
an  individual  partner,  believing  that  he  is  contracting  with  the  firm,  shall, 
by  intendment  of  law,  be  held  to  have  contracted  with  the  individual 
only  1 

1st.  If  a  person  advance  money  to  a  firm,  and  take  the  separate  bill 
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of  one  partner,  he  cannot  sue  the  firm  on  that  security,  althouafh  he  may 
possibly  succeed  in  an  action  against  the  firm  for  money  advanced.  On 
the  bill  the  contract  is  several,  and  the  individual  partner  alone  can  be 
sued  upon  it. 

2d.  A  person  may  contract  with  an  individual  partner,  in  a  matter 
unconnected  with  the  partnership  business  ;  in  which  case,  though  he 
may  have  intended  otherwise,  liis  contract  will  only  be  several,  and  the 
firm  will  not  be  liable. 

3d.  A  person  may,  upon  receiving  a  consideration,  assent  to  such 
private  arrangements  of  the  firm  as  shall  deprive  him  of  the  benefit  of  his 
joint  contract, 

4th.  Cases  may  arise,  where,  by  the  custom  of  a  particular  trade,  a 
contract  made  with  one  partner  is  not  binding  on  the  firm. — Coll.  on 
Part.,  262. 

In  the  case  of  Siffkin  v.  Walke?;  2  CampL,  308,  the  action  was  brought 
on  the  following  promissory  note. 

"  Two  months  after  date  I  promise  to  pay  J.  Sifi'kin,  or  order,  j6300, 
for  value  received.  T.  Walker." 

The  declaration  stated  that  the  defendants  made  their  certain  pro- 
missory note  which  was  signed  by  Walker  for  himself  and  Rawlstone, 
whereby  they  promise  to  pay,  &c.  The  counsel  for  the  plaintifis,  on  open- 
ing the  case,  undertook  to  show  that  the  defendants  were  jointly  indebted 
to  the  plaintiff  on  a  charter-party  of  affreightment  to  the  amount  of  j6300, 
and  that  the  note  declared  upon  was  given  by  Walker  in  satisfaction  of 
this  debt. 

Per  Lord  Ellenborough : — I  think  your  remedy  was  either  jointly 
against  both  defendants  on  the  charter-party,  or  separately  against  Walker 
on  the  promissory  note.  The  import  and  legal  efi^ect  of  a  written  instrument 
must  be  gathered  from  the  terms  in  which  it  is  expressed,  and  I  must  treat 
this  note  as  a  separate  security  for  a  joint  debt.  Tlie  same  principles  are 
affirmed  in  Emly  v.  Lye,  15  East's  Rep.,  7.  Bristol  v.  Sprague,  8  Wend., 
423.    Vallet  v.  Parker,  6  Wend.,  615.    Sylvester  v.  Smith,  9  Mass.  Rep.,  121. 

Where  A.  lent  B.  a  sum  of  money,  for  the  purpose  of  being  applied 
to  a  partnership  in  which  he  was  engaged,  and  had  taken  B.'s  separate 
bond  for  the  amount,  upon  the  application  of  A.  to  prove  as  a  joint  credi- 
tor against  the  firm.  Lord  Hardwick  said  :  It  has  been  contended  on  the 
part  of  the  petition,  that  the  money  in  question  was  jointly  lent  to  ihe  part- 
ners ;  but  that  is  expressly  contradicted  by  their  own  affidavit^;  for  they 
admit  the  sum  to  be  lent  to  B.  with  an  intention  that  he  should  apply  the 
same  for  the  benefit  of  the  firm. 

The  consequence  of  this  is,  that  here  are  plainly  two  contracts ;  one 
as  between  A.  and  B.  and  the  other  as  between  B.  and  his  partner.  His 
Lordship,  accordingly,  held  that  A.  could  not  come  in  upon  the  estate  of 
B.  and  his  partner,  pari  passu,  with  the  joint  creditors. — Ex  parte  Hunter, 
1  Atk.  Rep.,  223. 

The  principle  is,  that  to  charge  a  partner  as  debtor,  there  must  be 
satisfactory  proof  that  the  contract  which  is  the  foundation  of  the  charge, 
was  joint  in  point  of  law. — Coll.  on  Part.,  264.  Ex  parte  Emly,  1  Rose 
Bank  Cas.,  61. 
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One  partner  binds  the  others  hy  purchasing,  in  his  own  name,  goods 
in  which  the  partnership  deals. — Dennistoun  v.  Debztys,  6  JV.  6\  Mart, 
Lou.  Rep.,  50. 

Where  a  partner  borrows  money  on  his  own  security,  it  does  not  be- 
.come  a  partnership  debt,  aUhough  applied  to  partnership  purposes,  even 
with  the  knowledsfe  of  the  other  partners. — Sevan  v.  Lewis,  I  Sim.  Rep. 
Lloyd  V.  Fres/ifie/d,  2  Car.  <^-  Payne.,  325.  Smith  v.  Craven,  1  Cramp.  ^ 
Jew.,  500.  Jaques  v.  Marquand,  6  Coven,  497,  Whitaker  v.  Brown,  Iti 
Wendell,  505.  Thorn  v.  Smith,  21  Wendell,  365.  Joyce  v.  Williams,  14- 
Wendell,  141.  Marfelle  v.  Leblanc,  10  Low.  i?e/) ,  557.  Po/e  v.  GiV  e/  at., 
4^  McCord's  Rep.,  2od.  Willis  v.  Hill,  2  Dev.  Sf  Bait.,  231.  Etheridge 
V.  Binney,  9  Pi'cAr.  i?e/).,  272.  U.  S.  Bank  v.  Winship  et  al.,  5  Mason,  183. 
5.  C.     5  Pe^er^'  S.  C.  Rep.,  529. 

But  where  one  of  a  firm  borrows  money,  the  fact  of  its  being  used  in 
the  business  of  the  partnership,  is  prima  facie  evidence  that  the  debt  is 
joint,  where  no  express  contract  was  made  with  the  individual  partner. — 
Jaques  v.  Marquand,  6  Cowen,  497.  Whitaker  v.  Brown,  16  We?idell,  505. 
U.  S.  Bank  V.  Winship  et  al.,  5  PeMrs^  S.  C.  Rep.,  529.  Bevan  v.  Lewis, 
1  Sim.,  376.  Thorn  v.  Smith,  21  Wendell,  365.  Willis  v.  Hill,  2  Bev.  4- 
Batt.,  231. 

In  the  cuse  of  Lloyd  v.  Freshfield  (2  Car.  c^-  Payne,  325),  A.,  who  was 
in  the  partnership  as  a  solicitor,  borrowed  money  of  the  plaintiffs,  who 
were  bankers,  alleging  that  he  was  instructed  to  raise  a  sum  for  a  client  of 
his  firm.  The  plaintiffs  lent  the  money  without  consulting  A.'s  co-part- 
ners or  the  client,  and  A.  paid  the  money  into  the  funds  of  his  co-partner- 
ship, in  satisfaction  of  certain  other  moneys  which  he  had  previously  drawn 
out,  without  the  knowledge  of  his  co-partners.  It  appeared  in  evidence 
that  A.'s  firm  never  had  an  account  with  the  plaintiff's  banking  house,  al- 
though A.  himself  had.  The  plaintiffs  having  brought  their  action  for 
money  lent  against  the  firm  of  A.,  the  jury,  under  all  the  circumstances, 
found  a  verdict  for  the  defendants,  and  the  Court  of  King's  Bench  refused 
to  set  aside  the  verdict. — See  Parkins  v.  Carruthers,  3  Esp.,  248.  Ex 
parte  Bohonus,  8  Ves.,  542.  Denton  v.  Rodie,  3  Campl.,  493.  Ex  parte 
Bolitho,  Puck,  109.  South  Carolina  Bank  Case,  8  Barn.  4-  Cresw.,  427. 
Man.  4*  Mer.  Bank  v.  Winship,  5  Pick.  Rep.,  11. 

2.  What  is  the  rule  as  to  the  liability  of  the  firm  for  contracts  of  a  part- 
ner, in  matters  unconnected  with  the  partnership  business  ? 

The  general  rule  is,  that  if  a  person  contract  with  a  partner  in  a  mat- 
ter not  connected  with  the  partnership  business,  the  firm  will  not  be  bound. 
— Coll.  on  Part.,  269.  Ex  parte  Jlgace,  2  Cox  Rep.,  312.  Sandilands  v. 
Marsh,  2  Barn.  Sf  Md.,  673.  Sanderson  v.  Brooksbank,  4  Car.  df  Payne, 
286.  Sparrow  v.  Chisman,  9  Barn.  4-  Cresw.,  245.  4  Man.  4-  Ryl.,  206. 
Bevan  v.  Lewis',  1  Sim.  Rep.,  376.  Franklin  v.  McCusty,  1  KnappPs  Priv. 
Coun.  Rep.,  274.  Johnson  v.  jlstor,  1  Sim.  <Sf  Stu.,  73.  Smith  v.  Craven, 
1  Cromp.  4*  Jervis,  500.  jllexander  v.  Barker,  2  Cromp.  Sr  Jervis,  131. 
Livingston  v.  Roosevelt,  4  Johns.  Rep.,  251.  Marsh  v.  Gold,  2  Pick.,  285. 
Davenport  v.  Runlet,  3  J^ew  Hamp.,  386.     Lawrence  v.  Dale,  3  Johns.  Ch. 
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Rep.,  93.  Mercien  v.  Jlndrus,  10  Weiidell,  461.  Whitman  v.  Leonard,  3 
Pick.,  177.  Walcott  v.  Canjield,  3  Co/i/z.  i^e/),,  198.  f/?wVeci  iS^ajte*  £onA; 
V.  Binney,  5  Mason,  184-,  5^.  C.     5  Peters''   S.  C,  529.     Cotton  v.  Evans, 

1  Z)ev.  (S*  -B««.,  284.  fFawg/i  v.  Mitchell,  1  Dev.  Sf  Batt.  Eq.  Rep.,  510. 
Martelle  v.  LeBlanc,  10  Low.  /Je/?.,  557.  Vigers  et  al.  v.  Sainett,  13  Low. 
i?ep.,  303.  Flower  v.  Williams,  1  Lou.  Pep.,  28.  Sco^if  v.  Lekie,  10  Low. 
iJep.,  416.  Denton  v.  TAe  ^an/c  o/  Vicksburg,  13  Lom.  7tej9.,  488.  /fas- 
/«;  V.  Street,  2  McCord^s  Rep.,  310.  Kendrick  v.  Campbell  Si"  Clark,  I 
Bailey's  Rep.,  522,  Galloaay  v.  Hughs,  1  Bailey's  Rep.,  553.  Jficholls 
V.  Hughs,  2  Bailey's  Rep.,  109.  ^f?//e?i  v.  Dw???^,  3  Sheplejfs  Rep.,  292. 
Karthous  V.  Ferrer  et  al.,  1  Peters''  S.  C.  Rep.,  222.      Le  72oy  v.  Johnson, 

2  Pe^m'  S.  C.  iJep.,  198.  Bachelor  v.  iJoger^,  12  P&'e/-^'  .S.  C.  i?e»., 
217. 

Si  par  la  qualite  du  contrat  gtie  faifait  avec  wie  personne  qui  etait  en 
societe  de  commerce  avec  d'autres,  il paroissoit  que  Pobjet  du  contrat  ne  concer- 
nait  pas  les  affaires  de  la  societe  y  comme  si  ce  co7itrat  elait  un  marche  pour 
des  ouvrages  a  faire  a  un  maison  que  la  personne  possedait  hors  de  la  societe  ; 
quoiqu'  elle  ait  signe  a  ce  marche,  et  compagnie,  ceite  dette  ne  sera  pas 
pour  cela  riputee  une  dette  de  societe,  paraissant  par  ce  qui  en  faisait  lobjet 
qu'elle  ne  concerne  pas  les  affaires  de  la  societe. — Pothier  Contrat  de  la  So- 
ciete, ch.  6,  no.  101. 

One  partner  is  bound  by  the  acts  of  his  co-partner  in  all  acts  referable 
to  the  partnership  trade  ;  but  when  a  man  takes  a  security  from  one  part- 
ner in  the  name  of  the  firm,  in  a  transaction  not  in  the  usual  course  of 
dealing-,  he  takes  such  security  at  his  own  peril. — Ex  parte  ^gace,2  Cox, 
Rep.,  312.  And  where  it  is  sought  to  charge  a  firm  with  the  payment  of 
a  note  endorsed  in  the  partnership  name  by  a  co-partner,  in  a  matter  not 
relating  to  the  partnership  business,  on  the  ground  of  subsequent  assent, 
the  evidence  must  be  clear  and  satisfactory  ;  slight  and  inconclusive  cir- 
cumstances will  not  be  sufficient. — Wilson  v.  WiUiam.s,  14  We?idell,  146. 
Williams  v.  Wal bridge,  3  Wendell,  414.  Joyce  v.  Williams;  14  Wendell, 
141.     Stall  v.  The  Catskill  Bank,  18  Wendell,  466. 

The  burthen  of  proof  lies  on  the  holder  to  show  that  the  several  mem- 
bers of  the  firm  assented  to  a  note,  in  the  name  of  the  firm,  where  such 
note  is  taken  for  the  private  debt  of  one  of  the  partners. —  Williams  v.  Wal- 
bridge,  3  Wendell,  415. 

The  defence  is  admissible  under  the  general  issue. — Ibid. 

A  note  given  by  a  partner,  in  the  name  of  the  firm,  is  of  itself  pre- 
sumptive  evidence  of  the  existence  of  a  partnership  debt ;  and  if  the  other 
partners  seek  to  avoid  its  payment,  the  burthen  of  proof  lies  upon  them 
to  show  that  the  note  was  given  in  a  matter  not  relating  to  the  partner- 
ship business,  and  that  with  the  knowledge  of  the  payee. — Whitaker  v. 
BrowJi,  16  Wendell,  505. 

Third  persons  are  not  bound  to  inquire  whether  the  partner  with 
whom  they  contract  is  acting  on  the  partnership  accounts,  or  for  his  indi- 
vidual advantage.  The  interest  of  the  partner  in  the  joint  stock  of  the 
concern,  and  his  consequent  authority  to  use  the  partnership  name,  raises 
a  presumption  that  the  contract  was  made  for  joint  account ;  which  is  suf- 
ficient to  bind  the  firm,  unless  the  contrary  be  shown,  and  that  the  person 
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with  whom  tlie  partner  deals  had  notice  that  the  former  was  acting  on  his 
separate  account. — Le  Roy  v.  Johnson^  2  Peters'  S.  C.  Rip.,  196.  United 
States  Bank  v.  Win&hip,  1  Peters'  S.  G.  Rep.,  529.  Rogers  v.  Bachelor, 
12  Peters'  S.  C.  Rep.  217. 

Tlie  authority  of  each  partner  to  dispose  of  the  partnership  funds, 
strictly  and  rightfully  extends  only  to  the  business  and  transactions  of 
the  partnership  itself;  and  any  disposition  of  those  funds,  by  any  partner, 
beyond  such  purpose,  is  an  excess  of  his  authority  as  partner  ;  and  a  mis- 
appropriation of  those  funds,  for  which  the  partner  is  answerable  to  the 
partnership.  Thoupfh  in  the  case  of  bona  fide  purchasers,  without  notice, 
for  a  valuable  consideration,  the  partnership  may  be  bound  bj--  the  acts  of 
the  partner. 

Whatever  acts  are  done  by  any  partner,  in  regard  to  the  partnership 
property,  or  contracts,  beyond  the  scope  and  object  of  the  partnership, 
must,  in  general,  to  bind  the  partnership,  be  derived  from  some  further 
authority,  express  or  implied,  conferred  upon  such  partner  beyond  that 
resulting  from  his  character  as  partner. 

The  funds  of  a  partnership  cannot  be  rightfully  applied  by  one  of  the 
partners  to  the  discharge  of  his  own  pre-existing  debts,  without  the  con- 
sent, express  or  implied,  of  the  other  partners  ;  and  it  makes  no  differ- 
ence, in  such  a  case,  that  the  separate  creditor  had  no  knowledge,  at  the 
time  of  the  fact,  of  the  fund  being  partnership  property. — Rogers  v.  Ba- 
chelor et  al.,  12  Peiers'  S.  C.  Rep.,  217. 

So  that  a  partnership  security  taken  for  the  debt  of  one  of  the  part- 
ners without  evidence  of  the  assent  of  the  others,  is  void  at  law. —  Weed 
V.  Richardson,  2  Dev.  4"  Bail.,  535.  Cotton  v.  Evans,  1  Dev.  S,-  Bait.  Eg., 
284'.  Leckie  v.  Scott  et  al.,  10  Loxt.  Rep.,  416.  Denton  v.  The  Bank  of 
Vicksburg,  13  Lou.  Rep.,  488.     Floiver  v.  Williams,  1  Lou.  Rep.,  28. 

Co-partners  are  bound  by  the  contract  of  each  other  in  relation  to  all 
matters  incident  to  the  leading  objects  of  the  partnership,  and  whether 
the  subject  of  a  particular  contract  is  to  be  regarded  as  incident  to  the 
business  of  the  partnership,  must  be  determined  by  reference  to  the  com- 
mon opinion  and  usage  of  those  most  conversant  with  that  business. 

Thus,  where  one  member  of  a  co-partnership  in  the  business  of  trans- 
porting cotton,  by  boats,  from  the  upper  country  to  Charleston,  contracted 
to  sell,  as  well  as  to  carry,  and  to  bring  back  the  proceeds :  Held,  that 
the  firm  was  liable  upon  such  contract,  on  the  proof  that  it  was  the  usage 
among  the  boatmen  on  the  same  river,  to  undertake  the  sale  of  cotton 
when  requested  to  do  so,  as  an  incident  to  the  carriage,  and  as  a  means 
of  procuring  freight,  and  that  it  constituted  no  objection  that  boatmen 
sometimes  refused  to  undertake  the  responsibility  of  selling  and  bringing 
back  the  proceeds. — Galloway  v.  Hughs,  1  Bailey,  553.  Micholls  v.  Hughs, 
2  Bailey,  109. 

Money  admitted  by  an  executor  to  be  in  the  hands  of  his  partner,  is 
in  his  own  hands  for  the  purpose  of  being  ordered  to  be  brought  into  court. 
— Johnston  v.  A>ton,  1  Sim.  Sf  Stu.,  73. 

If  A.  and  B.,  as  parties,  engage  in  a  speculation  with  C,  A.  is  an- 
swerable to  C  in  respect  to  the  dealing  of  B.  in  the  joint  speculation. — 
Ault  v.  Goodrich,  4  Russ.,  430. 
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A  person  npon  receiving  a  consideration,  may  assent  to  such  pri- 
vate arrangements  of  the  firm  as  shall  deprive  him  of  the  benefit  of  his 
joint  contract. 

This  question  most  commonly  arises  in  cases  where,  on  the  retire- 
ment of  one  or  more  partners,  the  others  undertake  to  receive  the  credits 
and  pay  the  debts  of  the  firm. — BolLo/i  v.  Puller,  1  Bos.  Sr  Pull.,  539. 
Collins  V.  Mardn,  1  Bos.  Sr  Pull.,  648.     Coll.  on  Part.,  212. 

Where  a  merchant  transferred  in  his  ledger,  the  balance  of  his  ac- 
count against  a  firm,  to  the  private  account  of  one  of  the  partners,  without 
the  privity  of  any  of  them,  it  was  held  not  to  conclude  the  merchant ;  and 
his  recharging  the  firm  will  be  sufficient  to  hold  them. — Barker  v.  Blake, 
1 1  Mass.  Rep.,  16. 

An  assignment  of  property  was  made  by  a  firm  consisting  of  two  part- 
ners, for  the  benefit  of  their  creditors.  Subsequently  an  instrument  was 
drawn  up,  containing  covenants,  on  the  part  of  the  creditors,  that  they 
would  look  to  each  of  the  partners,  respectively,  for  only  a  moiety  of  such 
balance  as  should  remain  after  a  division  of  the  property  assigned,  and  on 
the  part  of  the  assignees  that  they  would  respectively  pay  a  moiety  of  such 
balance.  This  last  covenant  was  not  signed  by  the  assignees.  It  was 
held  that  this  did  not  produce  a  severance  of  the  debts  ;  for,  to  have  that 
effect,  the  instrument  should  have  been  executed  by  the  partners.- — Le 
Page  V.  McCrea,  1  Wendell,  164. 

But  where  a  promissory  note  was  given  by  a  partnership,  and  the 
payee  afterwards  took  the  individual  note  of  one  of  the  partners  for  the 
amount,  and  gave  up  the  partnership  note  ;  and  afterwards  got  back  the 
partnership  note  from  the  individual  partner,  on  re-delivering  him  his  note, 
and  brought  an  action  on  the  partnership  note  ;  it  was  held  that  the  other 
partner  might  avail  himself  of  the  circumstances  as  a  bar  to  the  action. — 
Arnold  V.  Camp,  12  Johns.  Rep.,  409.  Waugh  v.  Cariger,  1  Yerger,  31. 
Spear  v.  Gillet,  1  Dev.  Eq.  Rep.,  466.  Horton  v.  Child,  4  t)ev.  Rep.,  460. 
Weed  v.  Richardson,  2  Dev.  Sf  Bait.,  535. 

It  has  been  said,  a?ite,  p.  398,  q.  1,  that  the  power  of  a  partner  to  bind 
the  firm  extends  to  all  simple  contracts  in  the  course  of  the  partnership 
business,  but  no  farther,  and  that  whoever  seeks  to  charge  a  firm  upon  a 
contract  or  an  obligation  entered  into  by  an  individual  partner  in  the  part- 
nership name,  must  show  that  the  act  was  in  the  course  of  the  partnership 
business,  that  the  partner  had  a  special  authority  from  the  firm  to  enter 
into  it,  or  that  the  firm  subsequently  adopted  the  act  of  the  partner,  either 
expressly  or  by  such  acts  as  by  intendment  of  law  amount  to  an  adoption  ; 
such  as  after  a  knowledge  of  the  fact  receiving  the  benefit  which  resulted 
from  it,  by  entering  upon  the  execution  of  the  contract,  or  by  a  tacit  ac- 
quiescence supported  by  such  a  course  of  dealing  with  the  party  as  to  in- 
duce him  to  believe  that  the  partnership  had  assumed  the  obligation  or 
sanctioned  the  act  of  the  co-partner  by  reason  of  which  he  relied  upon  the 
credit  of  the  firm,  instead  of  pursuing  his  remedy  against  the  contracting 
partner.  The  decided  cases  upon  this  subject  are  all  governed  by  special 
circumstances,  and  abound  in  refined  distinctions,  a  detail  of  which  is  not 
within  the  limits  or  design  of  this  work.  In  the  preceding  questions  the 
48 
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principal  cases  upon  this  point  have  been  referred  to  ;  the  facts  of  some 
of  the  leading  ones  will  here  be  digested. 

3.  What  is  the  general  rule  as  to  when  a  firm  can  be  charged  with  a 
contract  separate  in  fact  ? 

The  general  rule  is  that  a  firm  cannot  be  charged  with  an  obligation 
separate  in  fact.  But  a  separate  creditor  frequently  obtains  from  his 
debtor,  bills,  notes,  or  eflects  of  the  partnership,  as  a  security  for  his  sepa- 
rate debt.  The  question  then  is,  did  he  obtain  these  securities  fruudu- 
hntly  or  bona  fide  !  If  he  obtained  them  fraudulentlj^  he  is  remitted  to  his 
several  contract,  and  cannot  recover  against  the  firm.  If,  on  the  other 
hand,  he  obtained  them  bona  fide,  a  new  contract  arises,  under  which  he 
can  sue  the  firm. — Coll.  on  Part.,  279.  3  Rentes  Com.,  41.  Chazournes 
V.  Edwards,  3  Pick.  Rep.,  4.  United  States  Bank  v.  Binney  et  al.,  5  Ma- 
son, 176.  United  States  Bank  v.  Winship  et  al.,  5  Peters''  S.  C.  Rep.,  5-29. 
Le  Roy  V.  Johnson,  2  Peters^  S.  C.  Rep.,  186.  Karthaus  v.  Ferrer  it  al.,  1 
Peters'  S.  C.  Rep.,  228.  Rogers  et  al.  v.  Bachelor,  12  Peters'  S.  C.  Rep., 
221.  Denniston  v.  Debuys,  6  J\^.  S.  Mart.  Lou.  Rep.,  50.  Flower  v.  Wil- 
liams, 1  Lou.  Rep.,  28.  Reynolds  v.  Swain  et  al.,  13  Lou.  Rep.,  197. 
Forslall  Sf  Co.  v.  Blanchard  et  al,,  12  Lou.  Rep.,  1.  Leckie  v.  Scott,  10 
Lou.  Rep.,  416.  Denton  v.  The  Bank  of  Vicksburg,  13  Lou.  Rep.,  488. 
Lucas  V.  The  Bank  of  Darien,  2  Steward,  280.  Cotton  v.  Evans,  1  Dev.  Sc 
Batt.,  284.  Weed  v.  Richardson,  2  Dev.  8f  Batt.  Rep.,  535.  Willis  v. 
Hill,  2  Dev.  <S'  Batt.  Rep.,  231.  Flemming  v.  Dunbar,  2  HilVs  Rep.,  532. 
Boyd  y.  Plumb,  7  Wendell,  309.  Whitaker  v.  Brown,  1 1  Wendell,  75. 
S.  C.  16  Wendell,  505.  Stoll  v.  The  Catskill  Bank,  18  Wendell,  466. 
Joyce  V.  Williams,  14  Wendell,  141.  Williams  v.  Walbridge,  3  Weyidell, 
415.  Wells  Sf  Spring  V.  Evans,  ^0  Wendell,  251.  TAom  v,  SotzVA,  21 
Wendell,  365.  Dickenson  v.  Valpy,  1  Lloyd  Sr  Welsby,  6.  jEo?  ^ar^e  ^o- 
bonus,  8  Fies.,  544.  Franklin  v.  McCusty,  1  Knapp,  274.  £a;  joar^e 
Kirbe,  Buck,  511.     Wintle  v.  Crowther,  1  Cromp.  dr  Jerv.,  316. 

M.  lent  to  Sturrock  &  Small  jC500  on  their  joint  acceptance.  Stur- 
rock  having  become  bankrupt,  M.  received  a  dividend  out  of  his  estate., 
\vhich  reduced  the  debt  to  ^£86.  For  this  sum  Small  granted  to  M.  an. 
acceptance  subscribed  by  the  firm  of  J.  Ivory  &.  Co.,  of  which  firm 
Small  was  a  partner. 

The  firm  of  Ivory  &  Co.  having  become  bankrupt,  with  the  excep- 
tion of  D.,  one  of  the  partners,  D.  was  sued  by  M.  But  it  was  held  that 
the  suit  was  not  maintainable,  it  being  considered  that  the  acceptance 
was  not  given  bona  fide. — Coll.  on  Fart.,  280. 

In  Hope  V.  Cust,  1  East,  53,  a  partner  had  given  a  guaranty  of  the 
firm  as  a  security  for  his  separate  debt.  Lord  Mansfield  directed  the  jury 
to  inquire,  ^rs^,  whether  there  was  not  positive  fraud ;  or  secondly,  whether 
there  was  not  gross  negligence,  amounting  to  fraud,  on  the  part  of  the 
creditor  ;  and  in  either  case  to  find  a  verdict  against  him. 

The  principal  features  in  Ex  parte  Goulding,  2  Ghjn  8c  Jam.,  118, 
were  as  follows  :  O'Neal  &  Martin  were  partners,  by  the  style  of  O'Neal 
6f  Co.     Goulding  entered  into  a  charter  party  with  O'Neal  to  transport 
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some  lumber,  this  was  not  in  any  manner  conuected  with  the  partnership 
trade.  Goulding  transported  the  lumber  and  received  a  bill  of  exchange 
in  part  payment,  drawn  by  the  agent  of  O'Neal  on  O'Neal  &Co.,  payable 
to  the  order  of  the  drawer  and  endorsed  by  him.  On  the  day  Goulding 
received  the  bill  he  took  it  to  the  country  house  of  O'Neal  &  Co.,  for  accept- 
ance ;  some  hours  afterwards  he  called  and  received  the  bill  accepted  in  the 
name  of  the  firm.     The  acceptance  was  in  the  handwriting  of  O'Neal. 

Per  Lord  Lyndhurst : — The  question  is,  whether  under  the  circum- 
stances of  this  case,  the  petitioner  can  prove  under  the  commission  against 
the  bankrupts'  estate.  No  principle  can  be  more  clear  than  that  where  a 
partner  enters  into  a  contract  on  a  several  account,  the  partner  cannot 
pledge  the  funds  of  the  partnership,  or  give  the  partnership  acceptances 
in  discharge  of  the  contract,  so  as  to  bind  the  firm.  In  this  case  Gould- 
ing knew  it  was  a  several  contract ;  when,  therefore,  he  took  a  bill  drawn 
by  O'Neal  on  O'Neal  &  Co.,  in  discharge  of  the  contract,  he  knew  that 
O'Neal  was  not  liable  on  his  own  responsibility.  The  only  doubt  I  have 
had  arises  from  the  circumstance,  that  the  bill  was  afterwards  accepted 
by  the  firm,  that  being  in  the  usual  course  of  business  left  for  acceptance, 
and,  after  some  time,  being  received,  accepted  in  the  name  of  O'Neal  & 
Co.,  from  the  clerk. 

But  upon  further  consideration  I  think  that  will  not  alter  the  case. 
When  it  is  said  that  it  was  not  known  to  Goulding  until  he  saw  the  ac- 
ceptance, that  the  bill  had  been  accepted  by  O'Neal ;  that  will  make  no 
difference,  and  will  not  conclude  Martin,  who  was  no  party  to  the  contract, 
and  was  not  bound.  If  the  fact  of  Martin's  ignorance  was  known  to  Gould- 
ing, he  can  have  no  claim  against  the  joint  estate.  The  responsibility  of 
ascertaining  that  fact  rested  on  Goulding.  Under  these  circumstances  I 
think  the  estate  of  the  bankrupt  is  not  bound — petition  dismissed. 

In  the  case  of  Green  v.  Deacon,  2  Starkie,  347,  A.  advanced  to  B. 
c£500  to  enable  him  to  enter  into  partnership  with  C.  B.  repaid  a  part 
of  the  sum  advanced,  but  being  pressed  to  repay  the  remainder,  he  drew  a 
bill  in  the  partnership  name,  payable  to  A.  and  endorsed  it  to  A.  without 
informing  him  that  it  was  done  without  the  concurrence  of  his  partner,  C. 
In  an  action  on  the  bill  by  A.  against  B.  &  C,  B.  having  pleaded  his 
bankruptcy,  C.  insisted  that  he  was  not  bound  by  this  transaction  between 
A.  &  B.,  which  he  alleged  to  be  a  fraud.  Lord  Ellenborough  was  of  that 
opinion  and  nonsuited  the  plaintiff,  S.  S. — Jones  v.  Yates,  9  Barn.  Sf 
Cresw  ,  532.  Heath  v.  Sanso?i,  2  Barn.  Sr  j^dolph,  291.  Chazournes  v. 
Edwards,  3  Pick.,  5.  Flagg  v.  Epham,  10  Pick.,  147.  Stearns  v.  Barn- 
ham,  4  Greenlf.  Rep.,  84.  Foster  v.  Andrews,  2  Penn.  Rep.,  160.  Smith 
V.  Lusher,  5  Cowen,  688.  Bristol  v.  Sprague,  8  Wendell,  423.  Joyce  v. 
Williams,  14  Wendell,  141.  Stall  v.  The  Catskill  Bank,  18  Wendell, 
466.  Cotton  v.  Evans,  1  Dev.  Sr  Batt.  Eq.  Rep.,  284,  where  it  is  said: 
If  a  separate  creditor  take  from  his  debtor  a  partnership  security  for  his 
debt,  that  fact  alone  is  evidence  of  fraud  and  vitiates  the  security ;  so 
Weed  V.  Richardson,  2  Dev.  4*  Batt.  Rep.,  535.  Poindexter  v.  Waddy,  6 
Mu7if.  Rep.,  418.     Lukie  v.  Scott  et  al.,  10  Don.  Rep.,  416. 

The  recent  American  cases  generally  hold  that  if  a  partner,  on  be- 
ing informed  that  a  partnership  note  is  so  given,  does  not  dissent  or  give 
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notice  to  the  payee  that  he  will  not  be  liable,  he  will  be  bound. — Foster  v. 
Jlndrews,  2  Penn.  Rep.,  IbO.  McLanahan  v.  Ellery,  3  J\Iason,  269.  Flngg 
V.  Upham,  10  Pick.  Rep.,  117.  United  States  Bank  v.  Winship  et  al.,  .0 
Peters'  S.  C.  Rep.,  529.  Rogers  v.  Sons  S>-  Bachelor.  12  Peters'  S.  C. 
Rep.,  221.  Le  Roy  v.  Johnston,  2  Peters'  S.  C.  iie;?.,  186.  Wells  v. 
iS>/7«g  4"  £i'6r;i5,  20  Wendell,  251.  Sif.  JoA;i  v.  Holmes,  20  Wendell,  609. 
Thorn  v.  Smith,  21  Wendell,  365.  S^a//  v.  77*6  Catskill  Bank,  18  JFen- 
</e//,  466. 

Taking  the  property  of  the  firm,  upon  a  purchase  from  one  of  the 
partners,  to  satisfy  his  private  debt,  may  render  the  party  liable  to  the 
iirm  for  goods  sold  and  delivered. — Dobb  v.Halsey,  16  Johnson's  Rep.,  34-. 
Yale  V.  Yale,  13  Conn.  Rep.,  185.  Winter  v.  Richards,  10  Conn.  Rep.,  37. 
Castle  V.  Reynolds,  10  Watts,  51. 

It  has  been  held,  that  if  one  partner  gives  a  partnership  acceptance 
in  discharge  of  his  separate  debt,  and  the  amount  of  the  bill  is  greater  than 
that  of  the  debt,  the  difference  may  be  recovered  by  the  separate  creditor 
in  an  action  against  the  firm  on  the  bill  ;  the  fraud  of  the  creditor  in  tak- 
ing the  bill  not  vitiating  the  whole  transaction. 

The  fncts  were  these  :  Crowther,  one  of  the  partners,  owed  the  plain- 
tiffs j£80,  for  which  they  drew  upon  him,  in  his  individual  character,  two 
bills,  which  he  accepted.  One  was  dishonored  on  the  day  on  which  the 
second  became  due. 

Crowther  took  a  bill  for  j£130,  which  was  accepted  in  the  name  of 
Crowther  &  Co.,  to  the  plaintiffs  ;  the  two  separate  bills  of  Crowther  were 
given  up  to  him  in  exchange  for  the  bill  of  £130.  At  the  time  of  this 
transaction,  though  not  before,  there  was  a  strong  presumptive  evidence 
that  the  plaintiffs  knew  of  the  partnership  of  Crowther  &  Co.  There 
was  also  a  bill  for  £4-5  10s.  in  the  case,  and  no  fraud  as  to  that  proved. 

There  were  two  trials.  On  the  first  the  jury  found  for  the  defend- 
ants, which  verdict  was  set  aside ;  at  the  second  trial  the  jury  found  for 
the  plaintiffs  on  both  bills  ;  but  the  plaintiffs  consented  to  reduce  the  ver- 
dict by  deducting  the  sums  for  which  Crowther's  separate  acceptances 
had  been  given  ;  a  circumstance  amounting  to  a  clear  admission  of  the 
fraud.     The  court  held  the  plaintiffs  entitled  to  the  residue. 

Bailey,  Baron. — As  these  sums  are  given  up,  is  there  any  fair  ground 
upon  which  we  can  consider  the  verdict  wrong  as  to  the  residue  1 

As  there  is  no  evidence  applicable  to  the  bill  for  £45  10^.,  and 
there  is  nothing  to  impeach  the  transaction  upon  the  bill  for  £130,  except 
this,  that  part  of  the  produce  was  applied  to  Crowther's  private  debt,  and 
that,  pro  tanio,  there  was  fraud  on  the  partnership.  But  does  it  follow 
the  fraud  went  beyond  those  two  sums  ?  and,  because  there  was  a  partial 
fraud  upon  one  bill,  does  it  follow  there  was  a  fraud  upon  the  other  ?  I 
do  not  say  that  the  jury  might  not  have  drawn  such  an  inference,  but  can  I 
say  they  ought ;  one  jury  did  draw  such  an  inference  ;  the  court  thought 
they  went  too  far  in  doing  so  and  it  seems  to  me  that  the  court  was  right. 
— Wintle  v.  Crowther,  1  Cromp.  Sc  Jerv.,  316. 

In  Ex  parte  Bobonus,  8  Ves.,  540,  Rogers  was  in  partnership  with 
Blake  and  Purnell  as  insurance  brokers,  and  also  in  business  on  his  own 
account,  as  merchant.  A  commission  of  bankruptcy  issued  against  the 
firm  of  Rogers,  Blake  &  Purnell.    A.  &  Co.  proved  a  large  sum  as  a  joint 
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debt  against  their  estate.  The  debt  consisted,  in  a  great  measure,  of  sums 
advanced  by  them  to  Rogers,  on  partnership  bills  and  notes. 

A  petition  was  then  presented  by  the  joint  creditors,  praying  that  the 
proof  might  be  expunged,  on  the  ground  that  rll  the  said  bills  or  notes 
were  drawn  by  Rogers,  without  the  privity  of  Purnell,  that  they  were  all 
made  at  the  same  time  though  at  different  dates,  and  for  a  very  large  sum 
advanced  in  a  very  short  space  of  time,  and  while  Rogers  was  greatly  em- 
barrassed, and  that  no  part  of  the  consideration  came  to  the  hands  of  Pur- 
nell, or  was  applied  to  the  use  of  the  partnership,  but  that  it  came  ex- 
clusively to  Rogers.  Per  Lord  Eldo?i — This  petition  is  presented  upon  a 
principle  which  is  very  difficult  to  maintain  ;  that  if  a  partner,  for  his  own 
accommodation,  pledges  the  partnership,  as  the  money  to  the  account  of 
the  single  partner  only,  the  partnership  is  not  bound.  I  cannot  accede  to 
that.  I  agree,  if  it  is  manifest  to  the  persons  advancing  the  money  that  it 
is  upon  sepaiate account,  and  so  that  it  is  against  good  faith  that  he  should 
pledge  the  partnership,  then  they  should  show  that  he  had  authority  to 
bind  the  firm.  But,  if  it  is  in  the  ordinary  course  of  commercial  transac- 
tions, as  upon  discount,  it  would  be  monstrous  to  hold  that  a  man  borrowing 
money  upon  a  bill  of  exchange,  pledging  the  partnership  whhout  any 
knowledge  in  the  bankers  that  it  is  a  separate  transaction,  merely  because 
that  all  the  money  is  carried  into  the  books  of  the  individual,  therefore  the 
partnership  shall  not  be  bound.     No  case  has  gone  that  length. 

The  question  of  fact,  whether  this  was  fair  matter  of  discount,  or  be- 
ing an  antecedent,  separate  debt  of  Rogers,  the  discount  was  obtained 
merely  for  the  purpose  of  paying  that  debt  by  the  application  of  partner- 
ship funds,  which  question  is  brought  forward  by  the  affidavits  though  not 
by  petition,  must  lead  to  further  examination  ;  if  the  partners  are  privy  and 
silent,  permitting  to  go  on  dealing  in  this  way  without  giving  notice,  the 
question  will  be  whether  subsequent  approbation  is  not  for  this  purpose 
equivalent  to  previous  consent.  Purnell  must  therefore  explain  himself 
upon  this  ;  for  if  he  admits  all  these  circumstances  to  have  been  in  his 
knowledge,  it  will  be  difficult  to  say  that  he  is  entitled  to  the  benefit  of  the 
principle  which  is  established  for  the  safety  of  partners.  The  petition  was 
dismissed. 

The  doctrine  of  implied  assent  of  the  firm  to  the  act  of  a  partner  by 
which  he  devotes  the  partnership  funds  or  credit  to  his  private  use,  pro- 
ceeds upon  the  ground,  that,  in  many  cases  of  partnership  and  different  pri- 
vate concerns,  it  is  frequently  necessary,  for  the  salvation  of  the  partner- 
ship, that  the  private  demand  of  one  partner  should  be  satisfied  at  the 
moment ;  for  the  ruin  of  one  partner  would  spread  to  the  others,  who 
would  rather  let  him  liberate  himself  by  dealing  with  the  firm.  The  na- 
ture of  the  subsequent  transactions  must  therefore  be  looked  to,  as  well  as 
that  at  the  time. — Ex  parte  Bubonus,  S  Ves.,  5i0.  Coll.  on  Part,  291. 
3  Kcni's  Com.,  41.  Le  Roy  v.  Johnson,  2  Peters'  S.  C.  Rep.,  186.  Gow.  on 
Part.,  32,  55,  70,  189.  Rogers  «S-  Son  v.  Bachelor,  12  Peters'  S.  C.  Rep., 
221.  Mechanics'  Bank  v.  Winship,  5  Pick.,  11.  United  States  Bank  v. 
Winship,  5  Peters'  S.  C.  Rep.,  229. 

As  the  firm  by  assenting  to  a  note  or  bill  in  the  name  of  the  firm,  for 
the  separate  debt  of  one  partner,  become  liable,  so  conversely  a  debtor  to 
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the  firm  may  become  liable  to  pay  the  debt  separately  to  one  of  the  mem- 
bers, by  the  request  of  the  others.  On  the  dissolution  of  a  partnership, 
the  firm  requested  one  of  their  debtors  to  hold  the  amount  due  from  him 
at  the  disposal  of  one  of  the  members  of  the  firm,  and  requested  him  to 
pay  it  accordingly,  to  which  the  debtor  assented.  It  was  held  that  the 
partner  had  a  right  to  assign  such  demand  as  security  for  his  private  debt ; 
and  that  in  equity  the  assignee  might  maintain  a  suit  for  it  against  the 
debtor. — McLanahan  v.  Ellery,  3  Mason,  269. 

K.  and  S.  having  entered  into  a  written  engagement  to  employ  plain- 
tiff in  their  trade  for  seven  years  :  Held,  that  plaintifT  could  not  sue  D., 
a  dormant  partner  with  K.  and  S.,  but  no  party  to  the  agreement. — Beck- 
ham V.  Knight  Sr  Drake,  4  Bingh.  JV.  C«5.,  243. 

In  implied  contracts,  where  the  benefit  is  equal  and  the  liability  not 
limited,  a  dormant  partner  may  be  included  ;  but  there  is  no  authority  which 
extends  the  principle  to  express  contracts. 


OF    THE  TIME  OF  THE   COMMENCEMENT  AND   DURATION 
OF  THE  LIABILITY  OF  PARTNERS. 

1.  What  is  the  general  rule  as  to  when  partnership  liabilities  com- 
mence % 

The  time  of  the  commencement  of  a  general  partnership  is  usually 
fixed  by  the  partnership  deed.  But  where  no  time  is  mentioned,  the  part- 
nership liabilities  commence  from  the  date  of  the  deed, —  Williams  v. 
Jones,  5  Burn.  (S*  Cresw.,  108, 

In  adventures,  the  liabilities  must,  of  course,  commence  from  the 
time  fixed  by  the  contract,  unless  before  that  time  the  partners  have  held 
themselves  out  to  the  world  as  partners. 

However,  it  commonly  happens,  from  the  tenor  of  the  agreement, 
that  the  partnership  liabilities,  in  particular  adventures,  are  deemed  to 
commence  from  the  time  when  the  goods  are  ordered.  But  to  arrive  at 
this  conclusion,  we  must  be  satisfied  that  the  person  ordering  the  goods 
was,  at  the  time  of  such  order,  the  agent  of  all  the  adventurers, — Coll.  on 
Part.,  294.  Saville  v.  Robinson,  4  Burn.  Sr  East.,  720.  Gouihwaite  v. 
Duckworth,  12  East,  421. 

Where  three  persons  engaged  in  a  joint  speculation  for  the  purchase 
and  importation  of  corn,  but  no  partnership  fund  was  raised  for  the  specu- 
lation, and  the  parties  met  the  expense  in  thirds,  and  two  only  of  the 
three  had  the  management  of  the  speculation,  one  of  these  two  being  the 
consignee  and  the  other  the  salesman  of  the  corn,  it  was  said  that  they 
were  all  liable  upon  a  claim  by  the  seller  of  the  corn.  Smith  v.  Craven, 
1  Cramp.  <S*  Jerv.,  .^00. 

Where  A  .and  others  agreed  to  become  partners  in  the  purchase  of 
fifteen  shares  of  a  copper  adventure,  and  in  pursuance  of  the  agreement, 
A.  alone,  and  in  his  own  name,  contracted  for  the  purchase  of  the  shares, 
and  paid  a  deposit  to  which  the  others  contributed  ;  it  was  held  that  the 
others  as  well  as  A.  were  bound  by  this  contract,  and  that,  upon  an  action 
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and  verdict  against  A.  for  the  non-performance  of  it,  the  others  were 
bound  to  contribute  their  proportion  of  the  damage  and  costs. — Brown  v. 
Gibbons,  5  Bro.  Pari.  Cos.,  491.  Posi  v.  Kimberly,  9  Johns.  Rep.,  489. 
Sylvester  y.  Smith,  9  Mass.  Rep.,  119.  Mitchell  v.  Rawlstone  etal.,  IHalVs 
Rep.,  351. 

Where  an  agreement  was  entered  into  to  form  a  joint  stock  company 
for  the  purchase  of  a  steam  brig,  the  terms  of  which  were,  that  the  stock 
should  consist  of  $25,000,  to  be  divided  into  one  hundred  shares,  one 
fourth  of  the  subscription  stock  to  be  paid  on  delivery  of  the  bill  of  sale 
of  the  vessel,  and  the  residue  by  instalments,  and  a  payment  was  made  to 
the  owners  of  the  vessel,  by  one  of  the  subscribers,  of  ten  per  cent,  upon 
the  amount  of  his  subscription  ;  the  vessel  was  subsequently  destroyed  by 
fire,  previous  to  the  delivery  of  her  or  the  execution  of  a  bill  of  sale,  it 
was  held  that  the  vessel  was  at  the  risk  of  the  owners  until  the  bill  of  sale 
was  executed  5  that  until  then,  or  an  actual  delivery  of  the  vessel,  there 
was  no  subject  in  which  the  subscribers  had  a  joint  property  or  interest, 
and  consequently  there  was  no  partnership  in  the  case — and  the  consi- 
deration upon  Avhich  the  ten  per  cent,  was  paid  having  failed,  the  party 
was  entitled  to  recover  it  back. — Murray  v.  Richards,  1  Wendell,  58. 

2.  What  is  the  rule  as  to  liabilities  of  an  incoming  partner  for  the  pre- 
vious debts  of  the  firm  % 

The  general  rule  is,  that  an  incoming  partner  is  not  liable  for  debts 
contracted  by  the  firm  previous  to  his  joining  it. — Sheriff  v.  Wilkes,  1 
East  Rep.,  48.      Wait  v.  Tomlinson,  2  Venn.  Rep.,  101. 

To  render  persons  jointly  liable  as  partners,  they  must  have  a  joint 
interest  contemporary  with  the  formation  of  the  contract. — Kent^sCom.,3Q. 
Young  V.  Hunter,  4  Taunt.  Rep.,  582.  Poindexter  v.  Waddy,  6  Munf. 
Hep.,  418.  Murray  v.  Richards,  1  Wendell,  58.  Catt  v.  Howard,  3  Star- 
kie,  5. 

Peculiar  circumstances  may  produce  exceptions  to  the  general  rule  ; 
and  it  has  been  held  that  payment  of  old  debts,  length  of  standing  in  the 
firm,  knowledge  of  the  state  of  the  books,  accompanied  with  benefit  de- 
rived from  contracts  on  which  they  are  founded,  will  be  evidence  from 
which  a  jury  may  infer  the  assent  of  the  incoming  partner. — Ex  parte 
Jackson,  1    Ves.,  131.     Ex  parte  Peel,  6  Ves.,  602. 

If,  after  the  accession  of  a  partner,  a  bill  be  accepted  by  the  new  firm 
in  respect  of  a  contract  made  by  the  old  firm,  that  is  a  ratification  of  the 
contract  by  the  new  firm,  and  every  member  of  the  new  firm,  whether 
dormant  or  ostensible,  will  be  bound ;  for  the  party  who  accepts  the  bill 
professes  to  act  as  the  agent  of  all  the  partners,  both  dormant  and  osten- 
sible.—L/o^/c/  V.  ^shby,  2  Car.  Sj-  Payne,  198.     2  Barn.  Sr  Molph,  23. 

T.,  proprietor  of  the  L.  and  C.  mail,  agreed  to  convey  watch  cases 
for  W.,  the  assay  master  at  C,  at  the  ordinary  charge  for  parcels. 

Upon  the  loss  of  some  of  the  cases,  an  action  of  assumpsit  was 
brought  against  T.  and  her  partner  S.  It  appeared  that  S.  did  not  become 
a  partner  until  after  the  agreement,  and  after  the  last  annual  settlement 
of  accounts  between  T.  and  W. 

The  Court  of  King's  Bench  held  that  the  contract  was  binding  on  all 
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who  were  partners  at  the  time,  and  all  who  might  afterwards  become  so, 
until  some  notice  of  an  intention  to  rescind  the  contract  was  given  to  W. 
—  Walker  v.  Helsby,  5  Barn.  <^  Cresw.,  584.     8  Doiol.  S,-  Ryl.',  289. 

In  adventures  the  incoming  partner  is  not  liable  for  the  price  of  the 
goods. — Yoiinge  v.  Hunter,  4  Taunt.  Rep.,  582. 

But  where  goods  or  money  are  supplied  separately  to  one  of  several 
adventurers  before  the  partnership  is  consummate,  and  they  all  draw  a  bill 
or  give  an  acceptance  for  the  value  of  the  supply,  the  originally  separate 
contract  becomes  joint  under  the  security,  and  they  who  are  parties  to  the 
security  become  jointly  liable. — Grcensdale  v.  Dower,  7  Barn.  4-  Crcsw., 
(534.     1  Man?i.  4'  %/.,'fcl-iO. 

3.  What  is  the  rule  as  to  the  liability  of  infant  partners,  upon  coming 
of  age  1 

An  infant  partner,  coming  of  age  and  not  disaffirming  the  partnership, 
is  considered  in  the  light  of  an  incoming  partner  so  far  as  regards  the  fu- 
ture contracts  of  the  firm.  To  avoid  these  he  must,  as  soon  as  he  comes 
of  age,  give  notice  of  disaffirmance  to  the  creditors  of  the  firm. 

Bennion,  an  infant,  held  himself  out  to  the  world  as  a  partner  with 
one  Goode,  particularly  by  joining  with  the  latter  in  ordering  goods  of  H. 
on  the  credit  of  Goode  &;  Bennion,  jointly.  After  this  purchase  it  did  not 
appear  that  Bennion  intended  to  continue  a  regular  partnership  with  Goode, 
nor  that  he  interfered  with  Goode's  general  business.  Afterwards,  and 
after  Bennion  came  of  age,  Goode  ordered  more  goodsof  H.  and  accept- 
ed a  bill  for  such  goods  in  the  joint  names  of  himself  and  Bennion.  No 
steps  had  been  taken  to  apprise  H.  that  he  had  ceased  to  be  a  partner  with 
Goode.  In  an  action  brought  by  H.  against  Goode  &  Bennion,  to  reco\'er 
the  amount  of  the  bill,  it  was  held  that  Bennion  was  liable. — Goode  v. 
Harrison,  5  Barn.  4"  ^^Id.,  150.  Holmes  v.  Bloog,  1  Moore,  466.  8 
Taunt.,  35. 

4.  What  is  the  rule  as  to  the  liability  of  a  party  who  buys  out  a  share 
of  a  partner  and  takes  his  place  in  the  concern'? 

The  rule  is,  that  a  party  taking  the  share  of  a  partner  in  a  concern, 
is  liable  for  all  the  obligations  that  partner  is  under  to  the  concern. — 
Const  V.  Harris,  Turner  4-  Russ.,  521. 

Where  a  new  partner  comes  into  a  firm  by  the  purchase  of  a  retiring 
partner's  interest,  agreeing  at  the  same  time  to  indemnify  him  against  debts 
of  the  partnership,  the  presumption  must  be  that  he  had  sufficient  know- 
ledge of  the  state  of  the  partner  j^hip  afiairs  ;  and  if  his  vendor  was  debtor  to 
the  firm,  at  the  time  of  the  sale,  the  purchaser  must  be  presumed  to  have 
known  it,  and  cannot  be  viewed  as  a  purchaser  without  notice  of  the  lien 
upon  the  share  purchased,  and  if  he  had  no  actual  notice,  a  lien  of  another 
partner  upon  the  share  sold,  would  not  be  affi3Cted  unless  he  participated 
in  some  deception  practised  in  the  sale  ;  consequently,  where  a  partner 
sold  out  while  his  partner  had  a  lien  upon  the  partnership  stock,  and  there- 
fore upon  the  share  sold,  for  extra  advances,  and  the  vendor  took  a  mort- 
gage upon  it  for  the  purchase  money,  the  lien  is  elder  and  better  in  equity 
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than  the  mortgage,  and  the  sum  secured  by  the  lien  must  he  paid  out  of 
ttie  partnership  effects  before  any  portion  of  them  is  applied  to  the  mort- 
gage debt. — Conwell  v.  Sandigc^s  Jidmr.,  8  Dana.,  279.  Leeds  v.  Holmes, 
ti  Js".  S.  Mart.  Lou.  Rep.,  6f)'6.  Ilagan  et  al.  v.  ticott,  10  Lou.  Rep.,  34'8. 
Cooke  V.  Co/li/igridge,  Jacob''s  Rep.,  607. 

5.  What  is  the  rule  as  to  the  liabilities  of  a  retiring  partner! 

When  an  ostensible  partner  retires  from  a  firm  he  must  give  notice  of 
his  retirement ;  otherwise  he  will  be  liable  to  the  creditors  of  the  continu- 
ing firm  for  contracts  entered  into  by  them,  subsequently  to  his  retire- 
meat. — Parkin  v.  Carruthers,  3  Esp.  Rep.,  248.  Stables  v.  Ely,  1  Car.  Si- 
Payne,  614. 

Where  a  partner  in  a  firm,  by  general  consent,  transfers  his  interest 
to  a  stranger,  who  takes  the  place  of  the  vendor  in  the  firm,  the  effect  is 
to  dissolve  partnership,  and  rescind  the  partnership  contract,  so  far  as  the 
retiring  partner  is  concerned. — Conwell  v.  Sandige,5  Dana,  231.  Jeffreys 
\.  Smith,  3  Russell,  158.  Booth  v.  Parks,  1  Molloy,  465.  Kershaw  v. 
Mathews,  2  RusselPs  Rep.,  62.  Littlewood  v.  Caldwell,  11  Price  Exch. 
Rep.,  97. 

6.  What  is  the  effect  of  notice  of  retirement  % 

The  effect  of  a  propernotice  of  a  partner's  retirement,  is  to  exonerate 
him  from  liability  for  the  future,  though  not  for  the  past. — Wood  v.  Brad- 
dick,  4  Taunt.,  104.  Ault  v.  Goodrich,  4  Russell,  430.  Lucas  v.  The  Bank 
if  Darien,  2  Steicarf,  280.  jJlcock  v.  Maylor,  Tamlyn,  506.  Brishan  v. 
Boyd,  4  Paige,  17.  Conwell  v.  Saiidige,  8  Dana,  278.  Martin  v.  Walton 
4"  Co.,  1  McCord's  Rep.,  16.  Bacca  v.  Ramoz  et  al.,  10  Lou.  Rep  ,  420. 
J^ott  Sr  Co.  v.  Douming  et  al.,  6  Lou.  Rep.,  683.  Bernard  v.  Torrence,  5 
Gill  S,'  Johnson,  3S3. 

A  person  who  was  a  member  of  a  partnership  at  the  time  the  con- 
signor's goods  were  sold,  is  liable  to  him,  although  he  had  retired  before 
the  goods  came  into  the  possession  of  the  firm. — McDonald  v.  Millaudon, 
5  Lou.  Rep.,  409. 

7.  What  is  the  rule  as  to  a  retiring  dormant  partner  1 

As  a  general  rule  a  dormant  partner  is  only  chargeable  to  third  per- 
sons, in  respect  to  contracts  entered  into  by  the  firm  during:  the  time  he 
is  actually  a  partner,  and  is  receiving  the  emoluments  and  profits  of  the 
business,  for  third  persons  have  never  trusted  to  his  credit. — Evans  v. 
Drummond,  4  Esp.  Rep.,  39. 

A  dormant  partner  may  retire  without  giving  public  notice  of  the 
dissolution,  and  he  is  liable  only  for  the  debts  contracted  during  the  time 
he  was  actually  a  partner. — 3  Kent\<i  Com.,  68.  Thompson  v.  Percival,  3 
JSTeviUe  S^-  Manning,  167.  Carter  v.  Whalley,  1  Burn.  S,-  Adolph.,  11.  1 
Lloyd  8>'  Welsby,  297.  .'Irmstrong  v.  Hussey,  12  Sergt.  Sf  Rawle,  315. 
McDonald  v.  Millaudon.  5  Lou.  Rep.,  409.  Stevenson  v.  Shields,  7  Lou. 
Rep.,  435. 

But  where  the  partnership  of  a  dormant  partner  is  known  to  one  par- 
49 
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ticular  creditor,  he  will  be  liable  to  that  creditor,  until  he  has  notice  of  the 
partner's  retirement. — Evans  v.  Drummond,  4  Esp.  Rep.,  89.  Robinson 
V.  Wilkinson^  3  Price  Exc/i.  Rep.,  538.  Winde  v.  Crowther,  1  Cromp.  <^- 
Jerv.,  316.  Vere  v.  Ashley,  10  Barn.  4-  Cresw.,  288.  Ex  parte  Cellar,  1 
iio5e  Bank  Cas.,  2i)7. 

A  retiring  partner  may  be  discharged  from  the  debts  of  the  partner- 
ship by  the  acceptance  by  the  creditor  of  new  notes  of  the  other  partners, 
as  renewals  of  the  notes  first  given,  provided  the  creditor  agreed  to  dis- 
charge him  by  the  acceptance  of  such  new  notes  ;  but  no  agreement  will 
be  inferred  where  the  creditor  had  no  notice  of  the  change  in  the  firm. — 
Bernard  v.  Torrence,  b  (lill.  4"  Jo/ms.,  383.  ('07iu'ell  v.  Sandis;e,  5  Dana, 
213.  Hart  v.  ./Ihxander,  7  Car.  4-  Parjne,  746,  S.  C.  2  J/ee.$  <!^-  IVelsby, 
495.  Ex  parte  Gould,  2  Mont.  S^-  Ayrton,  48.  Ex  parte  .'Ipphby,  2  Dea- 
con, 482. 

If  one  partner  withdraw  himself  from  the  firm,  he  continues  liable  for 
the  non-performance  of  an  executory  contract  previously  entered  into  by 
the  partnership,  in  the  same  form  of  action,  as  well  as  to  the  same  extent 
as  if  no  dissolution  had  taken  place. — Whiting  v.  Ferrand,  1  Con7i.  Rep., 
60.     McDonald  v.  Millaudon,  5  Lou.  Rep.,  409. 

V/here  there  is  a  cash  account  current  between  a  firm  and  a  cus- 
tomer, and  the  account  is  in  favor  of  the  latter,  a  retiring  partner  will  be 
liable  for  the  balance  of  this  account  at  the  time  of  his  retirement.  But  if 
the  account  be  continued,  the  balance  for  which  the  retiring  partner  is 
liable  will  be  diminished  by  every  payment  which  is  made  by  the  new  firm, 
supposing  such  payments  not  to  be  appropriated  to  the  discharge  of  any 
specific  item  ;  because,  in  this  case,  it  is  the  first  item  on  the  debit  side 
of  the  account  which  is  discharged  or  reduced  by  the  first  item  on  the 
credit  side. — Brooke  v.  Enderby,  4  Moore,  501.  Bro.  4*  Ring.,  70.  4  Russ., 
468.  Campbell  v.  Matthexcs,  6  Wendell,  551.  Chilton's  Case,  1  Mer., 
572.     2  Barn.  Sf  Aid.,  46. 

The  general  rule  certainly  is,  that  when  money  is  paid  generally, 
without  any  appropriation,  it  ought  to  be  applied  to  the  first  item  in  the 
account  ;  but  the  rule  is  subject  to  this  disqualification,  that  when  there 
are  distinct  demands,  one  against  persons  in  partnership  and  another 
against  one  only  of  the  partners,  if  the  money  paid  be  t'le  money  of  the 
partners,  the  creditor  is  not  at  liberty  to  apply  it  to  the  payment  of  the 
debt  of  the  individual ;  that  would  be  allowing  the  creditor  to  pay  the  debt 
of  one  person  with  the  money  of  others. 

It  is  not  necessary,  however,  that  a  person  owing  money  on  two  dif- 
ferent accounts,  should  declare  the  appropriation  of  it  at  the  time  of  pay- 
ment ;  it  is  sufficient  if  it  can  be  collected  from  oiher  circumstances  that 
he  intended,  at  the  time  of  payment,  to  appropriate  it  to  one  account  spe- 
cifically.— Shawv.  P'icton,  4  Barn.  ^  Cresw.,  715.  Thompson  v.  Brow7ie, 
1  Mood.  4-  Malk.,  40. 

The  natural  presumption  is,  that  a  partner  paying  a  sum  of  money  to 
hisprivate  creditor,  who  is  also  a  creditor  to  the  partnership,  means  to  pay 
it  on  [lis  private  account,  unless  circumstances  vary  this  presumption. — 
Glass  V.  Stinso?i,  3  Sum7ier''s  Rep.,  99.  Johnson  v.  Boone's  Jldm.,  2  Hav' 
rington^s  Rep.,  172. 
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Where  there  is  an  account  current  between  a  firm  and  a  creditor,  and 
upon  the  retirement  of  a  partner  the  creditor  continues  his  money  in  the 
house,  this  is  not  an  adoption  by  the  creditor  of  the  new  firm  as  his  sole 
debtors,  aUhough  a  balance  has  been  struck,  and  a  new  account  opened 
with  the  new  firm,  and  the  creditor  has  drawn  on  the  new  firm  on  the 
footing  of  such  account. — David  v.  Ellice,  5  Barn.  &;  Cresw.,  196.  7 
DowL  Si'  Ryl.,  690. 

A  clerk  in  a  house  lent  money  to  the  partnership,  and  twjo  of  the  part- 
ners signed  an  acknowledgment  for  it,  agreeing  to  pay  five  per  cent, 
interest.  Various  changes  look  place  in  the  house,  in  the  course  of  which 
one  of  the  partners  who  signed  the  acknowledgment  retired  from  it.  The 
interest  was  paid  from  time  to  time  by  the  diti'erent  firms,  till  the  last  be- 
came bankrupt.  The  clerk  continued  to  serve  all  the  diflerent  firms,  and 
was  cognizant  of  the  different  changes.  Held,  that  he  might,  notwith- 
standing, lecover  the  money  he  had  advanced  from  the  two  persons  who 
signed  the  acknowledgment. 

Lord  Lyndhurst — "  The  instrument  is  still  binding  upon  both  defend- 
ants, unless  an  agreement  was  made  between  the  parties  by  which  the 
plaintiff'  agreed  to  discharge  the  first  firm  and  substitute  others." — Bleia 
V.  Wyatl,  5  Carr.  S^-  Payne,  397. 

if  a  firm  borrow  trust-monies  of  which  one  of  the  partners  is  a  trus- 
tee, a  retiring  partner  will  not  be  exempt  from  liability  in  respect  of  such 
trust-monies,  unless  he  has  given  a  consideration  to,  or  received  a  release 
from  the  cestui  que  trust,  or  his  agent. — Dickenson  v.  Lockyer,  4  Ves.,  36. 
1  Hov.  Supp.,  428. 

Where  a  partner,  in  his  individual  right,  holds  money  in  trust  for 
another  person,  he  cannot  subject  the  firm  to  an  action  for  the  money,  by 
applying  it  to  the  use  of  the  firm,  without  the  knowledge  or  privity  of  the 
other  members  of  the  firm.  But  if  such  application  is  made  with  their 
knowledge  and  privity,  they  are  all  jointly  liable. — Jacques  v.  Marquand, 
6  Cowen,  497. 

8.  What  is  the  rule  as  to  the  right  of  a  partner  to  retire  from  the  firm, 
knowing  it  to  be  insolvent  ? 

It  seems  clear,  that  if  a  partner,  by  right  of  the  articles,  or  by  per- 
mission of  his  co-partners,  retire  from  the  firm  on  the  very  ground  oi  its 
insolvency,  this  act,  per  se,  is  not  fraudulent,  and  cannot  render  him  liable 
to  the  creditors  of  the  remaining  firm  ;  though  of  course  it  will  be  other- 
wise if  his  retirement  arise  from  and  be  connected  with  some  fraudulent 
agreement  between  himself  and  the  remaining  partners. 

In  the  case  of  Parker  v.  Ramsboltom,  Parker  retired  from  the  firm, 
having  drawn  out  a  portion  of  his  capital,  under  an  agreement  that  the  rest 
should  be  paid  to  him  by  instalments,  with  interest.  At  the  time  of  his  re- 
tirement he  knew  of  the  firm's  insolvency  ;  and  this  objection  was  made 
by  the  counsel  for  the  assignees  of  the  bankrupt  partners.  It  is  clear, 
hou-ever,  that  there  was  no  fraud  in  the  transaction  j  and  the  judges, 
without  adverting  to  the  objection,  permitted  Parker  to  prove  against  the 
estate  of  the  bankrupts.     So,  in  a  case  before  Sir  Thomas  Plumer,  his 
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Honor  held  clearly,  that  a  retirinir  partner  might  receive  a  sum  of  money 
for  his  share  in  ihe  concern,  although  both  knew  that  the  partnership  was 
insolvent.  "  Might  not,"  he  said,  "  one  partner  dissolve  publicly  his  part- 
nership with  the  other,  he  knowing  the  then  state  of  it,  but  having  a  bet- 
ter opinion  of  it,  or  choosing,  for  his  own  advantage,  to  give  a  sum  of 
money  if  the  otlier  would  convey  his  interest  to  himi  They  certainly 
miaht  make  such  an  agreement,  no  fraud  being  practised  or  intended. 
The  mere  circmnstancc  of  the  partnership  being,  ut  the  time  of  the  retire- 
ment, in  such  a  state  that  their  joint  effects  were  not  suiricient  to  pay  their 
joint  debts,  v.'ould  not,  jicr  .sc,  be  sutricient  to  invalidate  a  dissolution  of 
partnership  made  fairly  between  the  partners  and  themselves.  In  this 
case,  there  was  no  contrivance  between  the  bankrupt  and  the  retiring  part- 
ner to  put  their  joint  eflects  into  a  state  to  benefit  the  latter.  But  if  two 
co-pariners  enter  into  a  contract  for  the  purpose  of  defrauding  their  joint 
creditors,  the  one  agreeing  to  permit  the  other  to  withdraw  money  out  of 
the  reach  of  the  joint  creditors,  such  a  contract  is  fraudulent  and  invalid. 

A.,  B.  &  C.  dissolved  partnership  as  bankers  by  deed,  by  which  it 
was  32 reed  that  A.  &  B.  should  retire  and  the  business  be  carried  on  in 
future  by  C.  &  D.,  and  D.  covenanted  to  indemnify  A.  &  B.  against  all 
outstanding  demands.  C.  died,  and  a  commission  issued  against  D.,  A. 
having  been  obliged  to  pay  certain  past  debts  which  C.  &  D.  had  under- 
taken to  indemnify  him  against.  Held,  that  he  might  prove  under  the 
commission  for  the  account  so  paid,  although  he  knew  that  the  firm  were, 
at  the  time  of  the  dissolution,  insolvent. — Ex  jjartc  Carpenter,  1  Mont.  6f 
J\Iacnrthur,  I. 

Where  the  co-partners  in  a  firm  obtained  an  act  of  incorporation  as  a 
manufacturing  corporation,  and  transferred  all  their  partnership  effects  to 
the  corporation,  and  the  corporation  made  a  by-law,  providing  that  the  bu- 
siness should  be  carried  on  in  the  nauic  of  the  firm,  it  was  held  that  if  the 
partnership  Avas  dissolved  by  these  proceedings,  yet,  that  the  members  of 
it  were  liable  as  partners  subsequently  with  third  persons  having  no  notice 
of  the  dissolution,  and  evidence  that  there  was  a  general  reputation  or 
report  that  the  signature  in  the  name  of  the  firm  was  meant  for  the  signa- 
ture of  the  corporation,  is  admissible. — Goddart  v.  Pratt,  16  Pick.,  412. 


OF  THE  DISSOLUTION  OF  A  PARTNERSHIP  AND  ITS 
CONSEQUENCES. 

1.  By  what  causes  may  a  partnership  be  dissolved! 

If  it  be  for  a  single  purpose  or  transaction,  it  ceases  as  soon  as  that 
object  is  completed.  Si  alicxijus  rei  contmctn.  sit,  et  finis  negotio  imponita 
est,jinitur  societas. — Inst.  Just.,  lib.  3,  tit.  26,  sec.  6. 

If  the  partnership  be  for  a  definite  period,  it  terminates  of  course 
when  that  period  arrives. 

A  partnership  may  be  dissolved  by  the  voluntary  act  of  the  parties  or 
of  one  of  them,  by  the  death,  insanity,  or  bankruptcy  of  either,  and  by  ju- 
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dicial  decree,  or  by  such  a  cliang'e  in  the  condition  of  one  of  the  parties 
as  disables  him  to  perform  his  part  of  the  duty. 

It  may  also  be  dissolved  by  operation  of  law,  by  reason  of  war  be- 
tween the  g'overnments  to  which  the  partners  respectively  belong,  so  as  to 
render  the  business  carried  on  by  the  association  impracticable  and  un- 
lawful.— 3  Kent''s  Com.,  53.  Inst.  Jus.,  lib.  3,  lit.  26,  sec.  7,  8.  Hub.  in 
Inst.  Jus.,  lib.  3,  tit.  26.  11  Ves.,  5,  1  Swanst.  Rep.,  480.  1^  Johns. 
Hep.,  491.  It  may  be  dissolved  by  the  destruction  of  all  the  property 
held  in  common. — Poth.  de  Soc,  140. 

2.  What  is  the  rule  as  to  the  right  of  a  partner  to  dissolve  the  partner- 
ship! 

It  is  an  established  principle  in  the  law  of  partnersiiip,  that  if  it  be 
without  any  definite  period,  any  partner  may  withdraw,  at  a  moment's  no- 
tice, when  he  pleases,  and  dissolve  the  partnership. — 3  Ke?it\s  Com.,  53. 
Peacock  \.  Peacock,  \Q  Fe*.,  49.  Featheritonkaugk  v.  Fe?iwickj  17  Fes. ,293. 
^Ilcock  V.  Taylor,  Taml.,  506.  Pemberton  v.  Oakes,  4f  Russ.,  521.  Crawshay 
v.  Maule,  1  Swanst.,  ^■'db.  Heath  v.  Sanson,  4  Barn.  S,-  J^dolph.,  172.  1 
Nev  Sr  Mann,  104.  Litilewood  v.  Conwell,  11  Price,  97.  Ex  parte  Mokes, 
Watson  on  Part.,  380.  Coll.  on  Part.,  58.  Conwell  v.  SafuHge,  5  Dana, 
213.  Clark  v.  Clark,  4  Porter,  9.  ..Allison  v.  Davidson,  2  Dev.  Eq.  Rep., 
79.  Buford  V.  JlcJfeely,  1  Dev.  Eq.  Rep.,  481.  Griswold  v.  Wadding- 
ton,  ]o  Johns.  Rep.,  57.     In  error,  16  Johns.  Rep.,  438. 

This,  with  some  qualifications,  is  the  rule  of  the  civil  law. — Manet 
autem  societas  eo  usque,  donee  in  eodem  consejisu,  pcrsereraverint  ;  at,  cum 
aliquis  renunciaverit  societatem,  solvitur  societate.  But  if  a  man  renounce 
with  a  fraudulent  intent,  and  that  he  may  enjoy  the  sole  benefit  of  some 
future  fortune,  which  he  expects,  his  renunciation  will  not  avail,  for  if  a 
partner  in  common,  on  being  appointed  heir,  should  renounce  his  partner- 
ship that  he  may  possess  the  inheritance  exclusively,  ho  would,  nevRrthe-o 
less,  be  compelled  to  divide  equally  with  his  former  partners  ;  yet  if  an 
inheritance  which  he  did  not  expect,  fell  to  him  after  the  renunciation, 
he  would  be  entitled  to  the  whole  of  it. — Inst.  Just.,  lib.  3,  tit.  36,  sec.  4. 

The  case  here  put  has  reference  to  the  societas  universorum  bono- 
rum  of  the  Roman  law,  but  the  principle  applies  to  every  kind  of  part- 
nership, as  is  shown  by  the  examples  from  Pothier.  The  renunciation  is 
not  made  in  good  faith  where  a  partner  renounces  for  the  purpose  of  ap- 
propriating to  himself  the  prohts  which  they  proposed  to  derive  from  a 
contract. 

For  example,  if  two  booksellers  are  associated  for  the  purpose  of 
buying  together  a  library,  upon  which  they  should  make  a  profit,  and  be- 
fore it  had  been  purchased  on  account  of  the  partnership,  one  of  the 
partners,  with  the  object  of  purchasing  it  on  his  own  account,  and  to  have 
the  benefit  to  himself,  gave  notice  to  the  other  that  he  does  not  intend  to 
remain  any  longer  in  partnership  with  him,  this  renunciation  is  in  bad 
faith,  and  the  party  renouncing  shall  not  derive  any  advantage  from  it, 
but  must  account  with  the  other  for  his  share  of  the  profits  produced  by 
the  purchase. 
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Bul  if  llie  partner  lius  renounced  the  association  only  because  he  was 
dissatisfied  with  the  contract  of  partnership,  his  renunciation  is  in  good 
faith  and  valid,  the  thing  being  yet  entire;  in  this  case  the  other  partner 
can  have  no  pretence  for  damages.  This  is  the  opinion  of  Paulus  :  Si 
emimus  maiicipia  inita  socittate^  deindc  renunties  mihi  eu  tempore  quo  veri' 
dere  T/iancipia  nan  expedit,  teneri  te.  fro  socio  judicio. — Digest,  I.  65,  sec.  5. 

Paulus  has  given  another  example.  During  a  universal  partnership 
which  I  have  contracted  with  you,  one  of  my  friends  being  on  hisdeatii-bed 
sends  me  notice  that  he  has  instituted  me  his  heir,  I  quickly  go  and  notify 
you  that  I  do  not  intend  to  remain  longer  in  partnership  with  you.  'I'his 
renunciation  being  made  with  a  view  to  appropriate  to  myself  the  succes- 
sion of  my  friend,  which  would  have  fallen  into  our  partnership,  is  null. — 
Dig.  pro  iS'oc,  /.  65. 

For  the  renunciation  of  one  partner  to  be  valid,  it  must,  in  the  second 
place,  not  be  made  at  an  improper  time  (a  conirc  temps),  that  is,  at  a  time 
when  the  tilings  are  not  entire,  and  when  it  is  for  the  interest  of  the  part- 
nership to  wait  for  a  time  more  favorable  in  order  to  consummate  the  busi- 
ness which  was  the  object  of  the  partnership  ;  as  if  having  contracted  with 
you  a  commercial  partnership,  I  would  dissolve  the  association  at  a  time 
when  it  is  for  the  interest  of  the  firm  to  retain  the  merchandize  which  we 
have  purchased  until  a  more  favorable  opportunity  of  reselling:  Siemimus 
mancipia  inita  societate,  delude  renunties  mihi  eo  tempore  quo  vendere  manci- 
pia  ?ion  expedit,  teneri  te  pro  socio  judicio. — Digest,  I.  65,  sec.  5. 

In  judging  whether  the  renunciation  is  made  at  an  impro{>er  time,  it 
is  the  interest  of  the  firm  which  must  be  considered,  and  not  the  particular 
interest  of  him  who  is  opposed  to  the  renunciation,  unless  there  is  some 
clause  in  the  contract  which  is  itself  opposed  to  the  renunciation  :  Hoc  ita  si 
societatis  interest  non  dirimi  societatem  ;  semper  enini  non  id  quod  privatim 
interest  unius  ex  sociis  servari  solet,  sed  quod  societcte  expedit.  Hoec  ita 
si  nihil  de  hoc  in  coeunda  societate  convenit. — Pothier  Contrat  de  Societate^ 
fc,Vo.  151. 

According  to  some  decisions,  the  English  law  requires  clear  proof 
of  positive  fraud,  on  the  part  of  the  renouncing  partner,  to  affect  his  lia- 
bility for  the  disadvantages  or  losses  which  the  firm  may  sustain  as  a 
consequence  of  his  withdrawal. 

Thus,  in  Jeffries  v.  Smith,  .3  Russell,  the  plaintiff  and  Guppy  were 
partners  in  a  mine.  Guppy  finding  that  the  concern  was  likely  to  be  ruin- 
ous, agreed  in  Jan.,  1819,  to  assign  four-sixteenths  to  H.,  and  on  the  13th 
of  Dec,  of  the  same  year,  H.  assigned  two  of  these  shares  to  J.  S. ;  on  the 
lith  of  the  same  month  Guppy  sent  a  notice  to  the  plaintiff  that  he  had 
assigned  his  interest,  and  that  as  to  him  the  partnership  was  at  an  end. 

The  style  of  the  firm  was  then  changed  to  John  Jeffries  &  Co,  Af- 
terwards the  plaintiff^  filed  a  bill  for  a  dissolution  and  accnmt,  there  being 
several  persons  in  the  concern.  It  was  admitted  at  the  hearing  that  J.  S. 
was  a  needy  person,  and  that  H.  was  not  in  opulent  circumstances.  Sir 
J.  Copley  in  pronouncing  judgment  observed: 

"  It  is  said  that  the  assignment  was  colorable  ;  that  is,  that  it  was 
made  for  the  purpose  of  securing  the  assignor  from  future  liability.  It  is 
alleged  that  the  assignee  v.^as  not  a  responsible  person.    Let  it  be  so  ;  Gup« 
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py,  for  the  purpose  of  securing  himself,  had  a  right  to  resign  to  a  person 
not  responsible." 

The  only  ground  of  objection  would  be,  that  though  there  was  an 
assignment  in  form,  there  was  an  understanding  between  the  parties  that 
the  assjfrnee  should  be  trustee  for  the  assignor.  Here  there  is  no  pretence 
for  such  a  supposition  ;  I  must  therefore  hold,  at  all  events,  the  assignment 
coupled  with  the  notice,  freed  Guppy  from  future  liability.  In  Peacock  v. 
Peacock,  I.ord  Eldon  said,  a  partner,  not  for  a  term,  has  certainly  a  right 
instantly  to  dissolve  the  partnership. — 16  Ves.,  51  ;  so  held  in  Ex  parte 
J\''oakcs,  Watson  on  Pari.,  380.  MonL  on  Part.,  108.  Heath  v.  Sansoin,  4- 
Barn.  Sr  Adolph.,  172.  Crawshay  v.  Maule,  1  J.  Wills.,  181.  1  Swanst., 
4-05. 

The  civil  law  doctrine  is  more  nearly  approached  and  the  principles 
of  moral  equity  fully  acted  upon  in  Fawcett  v.  Whitehouse,  Coll.  o?i  Part., 
96.  1  Russ.  S,-  Mylne,  132.  Russell  v.  Austwick,  1  Simons''  Rep.,  52. 
Mnddeford  v.  Austwick,  1  Simons''  Rep.,  89.  Feat  her  stonhaugk  v.  Fenwick, 
17  Ves.,  298.  Ez  parte  Younge,  3  Ves.  Sr  Beames,  36.  Glassington  v. 
Thwaites,  1  Sim.  Sf  Slu.,  133.  Burton  v.  Wookey,  1  Madd.  ^^  Geld., 
367.  Pemberton  v.  Oakes,  4  Russell,  521.  Littlewood  v.  Caldwell,  11 
Price,  97. 

In  the  English  law  a  sense  of  common  interest  is  deemed  a  sufficient 
guaranty  against  the  dissolution.of  the  firm,  by  the  withdrawal  of  a  mem- 
ber at  an  inauspicious  period.  Therefore  it  is  laid  down,  that  though  a 
reasonable  notice  of  the  dissolution  might  be  very  advantageous  to  the 
firm,  yet  it  is  not  necessary  ;  and  a  partner  may,  if  he  please,  in  a  case  free 
from  fraud,  choose  a  very  unseasonable  time  for  the  moment  of  exercising 
this  right. — 3  Kent's  Com.,  53.  F eatherstonhaugh  v.  Fenwick,  17  Ves., 
308.  Gow  on  Part.,  303.  Slaughter  v.  Huling,  4  Dana,  428.  Bvford  v. 
McKeely,  2  Dev.  Eg.  Rep.,  4,S1. 

The  existence  of  engagements  with  third  persons  does  not  prevent 
the  dissolution  by  act  of  the  parties,  or  either  of  them,  though  these  en- 
gagements will  not  be  affected,  and  the  partnership  will  still  continue  as 
to  all  antecedent  concerns,  until  they  are  duly  adjusted  and  settled. — 3 
Kenfs  Com.,  53.  Pool  v.  Gist,  4  McCord''s  Rep.,  259.  JSl'evins  v.  Town- 
send,  6  Conn.  Rep.,  5.     Eaton  v.  Taylor,  10  Mrtss.  Rep.,  54. 

In  Finder  v.  Wilkes,  1  Marsh  Rep.,  5  Taunt.,  612,  three  partners 
ordered  goods  from  abroad,  by  means  of  an  agent,  in  whose  name  the  bill 
was  made  out.  They  afterwards  dissolved  partnership,  and  assigned  their 
property  to  trustees  for  their  creditors,  leaving  A.  &  B.  to  settle  the  af- 
fairs of  the  firm.  The  goods  arrived  and  were  delivered  to  A.  &  B.  In 
an  action  against  A.  B.  &;  C.  for  the  freight,  it  was  held,  that  inasmuch  as 
an  implied  assumpsit  for  the  freight  did  not  arise  until  the  delivery  of  the 
goods,  and  C.  had  left  the  firm  before  the  delivery,  C.  was  not  liable  for 
the  freight.  Mr.  Collyer  remarks  that  this  decision  is  extremely  doubtful, 
though  decided  by  a  judge  of  great  authority,  Gibbs,  C.  J.,  and  confirmed 
by  the  court  of  common  pleas. — Coll.  on  Part.,  313. 

3.  What  is  the  rule  as  to  the  dissolution  by  act  of  a  partner,  where  the 
partnership  is  constituted  by  deed  for  a  definite  period  1 
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The  principle  assumod  hy  Lord  Eldon  is,  ihat  wlioro  \hv  partiierslii;) 
is  formed  by  articles  for  a  definite  period,  it  cannot  be  dissolved,  willioui 
mutual  consent,  before  that  period  arrives.. — Peacock  v.  Peacock^  lii  \  rs., 
56.  Craxi'shay  v.  Maule,  1  Swanst.  Re.p.^  4-95.  Gow  o/iPcat.,  303.  Coll. 
on  P(ii'/.,  62. 

Tbc  Aniericnn  doctrine  appears  to  be  that  a  partnership,  liowever 
formed,  may  be  dissolved  at  any  time  by  the  act  of  one  of  the  partners, 
with  the  qualification  of  the  Roman  law,  that  if  a  partner  dissolve  the  as- 
sociation with  a  view  of  appropriating  to  himself  the  benefit  of  an  act 
which  would  otherwise  have  been  derived  to  the  firm,  he  will  be  held  to 
account  with  his  co-partners  for  the  profits  of  that  particular  act,  but  the 
dissolution  as  to  all  other  matters  will  nevertheless  be  coiiipleteand  valid. 
If  the  partnership  be  formed  under  covenants  to  continue  for  a  specified 
time,  and  is  disst)lved  by  the  act  of  one  partner  before  the  expiration  of 
that  time,  the  co-partners  will  have  their  remedy  upon  the  covenants  :  and 
this  is  the  only  adequate  remedy  that  they  can  have,  because,  if  the  party 
is  unwilling-  to  perform  the  duties  of  a  partner,  in  a  majority  of  caies,  it 
would  be  impossible  for  a  court  of  equity  to  enforce  a  decree  for  a  specific 
execution  of  the  articles,  in  any  manner  beneficial  to  the  company. 

The  power  to  withdraw  from  the  association  at  will,  seems  to  be  im- 
plied in  the  capacitj-of  a  partner  to  interfere  and  dissent  from  a  purchase 
or  contract  about  to  be  made  by  his  associates  :  and  the  comriientators  on 
the  institutes  lay  down  the  principle  tha?  each  partner  has  power  to  dis- 
solve the  connection  at  any  time,  notwithstanding  any  convention  to  the 
contrary,  and  that  the  power  results  from  the  nature  of  the  association. — 3 
Ke?it's  Co/n.,  55.  Vimiius  in  hut.,  lib.  3,  tit.  2,  sec.  ^.  tnriere  ?>i  Inst., 
iovie  4',  /.  56.  Dig.,  lib.  17,  tit.  2,  I.  14..  Bishop  v.  Breckles,  1  Hoffman's 
Pep.,  535. 

Quand  la  socifti  aurait  ite  contractile  avec  cctte  clause  expresse  de  ne 
se  separer  jamais,  la  7iature  meme  de  la  communauti,  qui  est  unz  source  de 
divisions  ct  de  discordes,  si  elle  ii'est  enti^rcnicnt  lihre,  demande  quHl  soil 
permis  a  chacun  des  associis  d''y  renoncer,  quand  bon  lui  semble,  ponrvu 
qu'il  ne  le  passe  pas  a  co7itre-tcms  et  au  prejudice  des  avtres. — Puffendorf  per 
Barb.,  Liv.  5,  ch.  8.  JSCoodt  Com.,  p.  383.  Heinccc.  ad  Institute,  lib.  3, 
tit.  23,  sec.  18.     Jlverani  Interpret.  Jur.,  lib.  2,  ch.  26. 

An  assignment,  by  one  of  two  partners,  of  all  his  interest  in  the  firm, 
is  a  dissolution  of  it,  because  the  other  is  not  obliged  to  receive  the  assignee 
as  a  partner. — Buford  v.  McNeely,  2  Dev.  Eq.  Rep.,  4-81,  and  thus  though 
it  be  stipulated  otiierwise. — Afarquand \.  JSTew  York.Manuf.  Co.,  11  Johns. 
Rep.,  525.  Mumford  v.  M'Coy,  8  Wendell,  442.  V\  illiamson,  1  Bland's 
Rep.,  424.  Inst.  Just.,  lib.  3,  tit.  26,  .sec.  8  Ex  parte  Barrow,  2  Rose 
Bank  Cas.,  255.     Kingman  v.  Spurr,  7  Pick.  Rep.,  235. 

But  where  the  assignment  was  a  mere  security,  and  it  was  agreed  by 
all  parties  that  the  assignor  should  act  in  the  partnership  business  as  agent 
of  the  assignee,  it  does  not  produce  that  efl'ect. — Buford  v.  .McJVeely,  2 
Dev.  Eq.  Rep.,  4-Sl. 

A  conveyance,  by  a  partner,  of  all  his  interest  in  the  real  and  personal 
estate  of  the  firm  to  one  of  his  co-partners,  does  not,  ipso  facto,  dissolve 
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the  partnership.     It  is  only  evidence  tending  to  show  a  dissolution. — Taft 
V.  Buffman,  14  Pick.  Rep.,  322. 

The  marriage  of  a  femme  sole  partner  operates  a  dissolution  of  the 
partnership. — 3  Kent's  Com.,  55.     J^erot  v.  Burnand,  4  Russ..,  260. 

4.  What  effect  has  the  bankruptcy  of  a  partner  upon  the  association  '( 

Bankruptcy  or  insolvency  of  the  whole  firm,  or  of  one  partner,  dis- 
solves a  partnership ;  and  the  assignees  become,  as  to  the  interest  of  the 
bankrupt  or  insolvent  partner,  tenants  in  common  with  the  solvent  part- 
ners ;  and  a  community  exists  between  them  until  the  affairs  of  the  con- 
cern are  settled. 

If  a  partner,  being  pressed  for  debts,  make  a  cession  of  his  goods, 
and  they  are  sold  to  satisfy  either  public  or  private  demands,  the  partner- 
ship is  dissolved  ;  and  even  if  the  rest  should  desire  to  remain  partners, 
the  first  association  would  not  continue,  but  a  new  one  would  be  formed- 
— Inst.  Just.,  lib.  3,  tit.  26,  sec.  8. 

The  assignees  cannot  carry  on  the  trade. — Fox  v.  Hanbury,  Cowp., 
445.  Ex  parte  Williams,  11  Fes.,  5.  Wilson  v.  Greenwood,  1  Swanst.  Rep., 
482.  Marquandv.  The  JVew  York  Manf.  Co.,  Yl  Johns.  Rep.,  525.  Con- 
well  V.  Sandige,  8  Dana,  278.  Ex  parte  Smith,  5  Ves.,  295.  Ex  parte 
Birkett,  2  Rose  Bank  Cas.,  50.  Waters  v.  Taylor,  2  Ves.  6c  Beames,  300. 
Sayer  v.  Bennet,  Mont,  on  Part,  ^pp..,  17.  Lacey  v.  Wolcott,  2  Dowl.  Sc 
Ryl.,  558.     Coll.  on  Part.,  62. 

When  the  partner  against  whom  the  commission  has  issued,  is  ad- 
judged bankrupt,  the  dissolution  relates  back  to  the  act  of  bankruptcy. — 
Barker  v.  Goodwin,  11  Ves.,  78.  Dutto7i  v.  Morrison,  17  Ves.,  193.  Har 
vey  V.  Crickett,  Maule  Sc  Selw.,  336. 

If  all  the  interest  of  a  partner  be  seized  under  execution  and  sold, 
that  fact  will  determine  the  partnership,  because  all  his  share  in  the  joint 
estate  is  transferred,  by  act  of  law,  to  the  vendee  of  the  sheriff. — Gow.  on 
Part.,  310.     3  Kent's  Com.,  59. 

Such  a  sale  does  not  convey  any  part  of  the  joint  property  to  the 
vendee,  so  as  to  entitle  him  to  take  it  from  the  partners.  But  it  gives 
him,  properly  speaking,  a  right  in  equity  to  call  for  an  account,  and  thus 
to  entitle  himself  to  the  interest  of  the  partner  in  the  property,  which 
shall,  upon  such  settlement,  be  ascertained  to  exist.  When,  therefore, 
the  sheriff  seizes  such  property  upon  an  execution,  he  seizes  onlj'  such 
undivided  and  unascertained  interest. — West  v.  Skipp,  1  Ves.,  239.  Chap- 
man V.  Koops,  3  Bos.  6;  Pull ,  2S9.  Button  v.  Morrison,  17  Ves.,  205. 
Taylor  v.  Fields,  4  Ves.,  396.  Skipp  v.  Harwood,  2  Swanst.  Rep.,  586.  In 
re  Wait,  Jac.  4'  Walker,  585.  Waters  v.  Taylor,  2  Ves.  8f  Beames,  300. 
Mather  v.  Smith,  16  Johns.  Rep.,  106.  JVicholl  v.  Mumford,  '^!  Johns.  Ch. 
Rep.,  522.  Murray,  5  Johns.  Ch.  Rep.,  70.  Moody  v.  Payne,  2  Johns. 
Ch.  Rep.,  548.  Shaver  v.  White,  6  Munf.,  114.  Marquand  v.  J^'ew  York 
Manuf.  Co.,  17  Johns.  Rep.,  525.  1  Story  on  Eg.  Jurisp.,  626.  3  Kenfs 
Com.,  59. 
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5.  What  is  the  rule  as  to  dissolution  by  death  of  a  partner  1. 

The  death  of  either  party  is  ipso  facto  a  dissolution  of  the  partner- 
ship,  however  numerous  the  association  may  be. 

La  socitte,  soit  qu'elle  soit  universelle,  soit  qu'elle  soit  particuliere^soit 
qu'elle  soit  indefinie,  soit  qii'elle  ait  ete  contractee  pour  un  certain  temps 
limit e,  finit  de  plein  droit  par  la  mort  de  Vun  des  associes. — Pothier  des 
Cont.  de  Soc,  no.  144. 

Though  a  partnership  be  entered  into  by  the  consent  of  many,  it  is 
dissolved  by  the  death  of  one,  unless  the  original  contract  express  it  other- 
wise ;  for  he  who  enters  into  partnership,  always  chooses  some  known 
person  for  his  partner. — Inst.  Just.,  lib.  3,  tit.  26,  sec.  5.  Poth.  Traite  du 
Cont.  de  Soc,  7io.  156,  157.  Gow.  on  Part.,  240.  Coll.  on  Part.,  58,  120. 
3  Kent''s  Com.,  55.  Crawshay  v.  Collms,  15  Ves.,  228.  Vulliamy  v.  JVo- 
ble,  3  Meriv.,  614.  Wrexham  v.  Huddleston,  1  Swanst.  Rep.,  514.  Warner 
V.  Cunningham,  3  Dow's  Pari.  Cas.,  76.  Thompson  v.  Andrews,  1  J\Iylne 
6f  Keene,  116.  Piggott  v.  Bagley,  1  McLel.  Sf-  Young,  569.  Kershaw  v. 
Mathews,  2  Ru^s.  Rep.,  62.  Ex  parte  Garland,  10  Ves.,  110.  Gratzv. 
Bayard;  11  Serg.  <S'  Rawle,  41.  Pitkin  v.  Pitkin,  7  Conn.  Rep.,  307. 
Scholefield  v.  Eichelberger,  7  Peters''  S.  C.  Rep.,  586. 

The  partnership  may  be  continued  (if  that  be  made  a  condition  at 
the  formation)  between  the  survivors  and  the  representatives  of  the  de- 
ceased partner. — 3  Kent's  Com.,  55.  Code  J^Tap.,  art.  1868.  Civil  Code 
of  Lou.,  art.  2853.  Scholefield  v.  Eichelberger,  7  Peters^  S.  C.  Rep.,  586. 
Coll.  on  Part.,  120.  Kershaiv  v.  Mathews,  2  Russ.  Rep.,  62.  Crawshay 
V.  Maule,  1  Swanst.  Rep.,  512.  Ballman  v.  Store,  9  Ves.,  500.  Pierce  v. 
Rigden,  1  Madd.  8f  Geld.,  353.  P  ember  ton  v.Oakes,^  Russ.,  154.  Craw- 
ford y.  Hamilton,  3  Madd.,  254.  7  Jarman  on  Conveyance,  33.  Wain- 
Wright  v.  Waterman,  1  Ves.,  311.  Morris  v.  Harrison,  Colics'  Par.  Cas., 
157.  Burden  v.  Burden,  1  Ves.  Sf  Beames,  170.  Henly  v.  Soper,  8  Barn. 
S)'  Cresw.,  16.  Franklin  v.  Robinson,  1  Johns.  Ch.  Rep.,  157.  Bradford 
v.Kimberly,  3  Jo/ms.  C//.  i?e;5.,  431.  Cost  v.  ^ieeZ,  1  Poi^e,  398.  iN^or- 
Ws  V.  Ogden's  Heirs,  11  JJiar^.  Low.  iiep.,  455.  Stevenson  v.  Shields,  7 
Xo7^.  /^e;).,  435.  Cutler  v.  Cochran,  13  Lo?^.  I2ej3.,  484.  Low.  JSawA;  v. 
Kenner's  Succession,  1  ioM.  /?e^.,  384. 

It  is  at  the  option  of  the  representatives  of  a  deceased  partner,  to 
come  in  under  the  covenants  made  by  their  ancestor  to  continue  the  part- 
nership ;  and  if  they  do  not  choose  to  come  in,  the  death  of  the  party  puts 
an  end  to  the  partnership.  But  if  they  do  not  give  notice  of  dissent,  a 
continuation  of  the  firm  will  be  presumed. —  Pigottv.  Bagly,  1  McClel.  6f 
Young,  569.  Kershaw  v.  Mathews,  2  Russ.  Rep.,  62.  Coll.  on  Part.,  120. 
Lou.  Bank  v.  Kenner's  Succession,  384, 

A  partner  may,  by  will,  continue  his  effects  in  the  partnership  con- 
cern for  a  definite  period  5  but  if,  while  the  partnership  be  so  continued, 
the  firm  becomes  insolvent,  the  partnership  creditors  have  no  claim  over 
the  general  creditors  to  the  assets  in  the  hands  of  the  representatives  of 
the  deceased,  except  as  to  the  assets  vested  in  the  partnership  funds. — Ex 
parte  Garland,  10  Ves.,  110.  Thompson  v.  Andrews,  \  Mylne  Sf  Keen,  116. 
Pitkin  V.  Pitkin^  7  Conn.  Rep.,  307. 
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6.  What  is  the  rule  as  to  dissolution  by  reason  of  the  insanity  of  one 
of  the  partners  1 

Insanity  does  not  work  a  dissolution  of  a  partnership  ipso  facto.  But 
if  the  lunacy  be  confirmed  and  duly  ascertained,  that  as  a  general  rule, 
in  cases  of  ordinary  partnerships,  where  all  the  partners  are  to  contribute 
skill  and  industry  as  well  as  capital,  is  a  sufficient  cause  for  a  court  of 
chancery  to  interfere  and  dissolve  the  partnership,  and  have  the  accounts 
taken  and  the  property  duly  applied. — Sayer  v.  Bennet,  1  Cox.  Cas.,  107. 
Waters  v.  Taylo?;  2  Ves-.  Sr  Beames\  301.  Jones  v.  JVoy,  2  Mylne  Sf  Keen^ 
125.  1  .Mont  on  Part.  jJpp.,  18.  Coll.  on  Part.,  158.  Watson  on  Part., 
383.  1  Story's  Eq.  Jurisp.,  623.  3  Kent's  Com.,  5S.  2  Kent's  Com., 
611  el  seq. 

The  court  will  entertain  a  bill  for  the  dissolution  of  a  partnership,  on 
the  ground  of  insanity  of  one  of  the  partners ;  but  as  such  bill  proceeds 
on  the  principle  that  the  insane  person  is  incapable  of  receiving  notice  of 
dissolution,  strict  evidence  of  insanity,  and  not  merely  evidence  of  inca- 
pability, will  be  required. — Kirby  v.  Carr,  3  Young  Sf  Coll.  Esq.  Rep.^ 
184. 

7.  What  is  the  rule  as  to  when  a  partnership  may  be  dissolved  by 
judicial  decree  1 

It  may  be  dissolved  in  cases  of  insanity.  It  may  be  dissolved  when 
the  whole  scheme  of  the  association  is  found  to  be  visionary,  or  founded 
on  erroneous  principles. — Reeve  v.  Parkins,  2  Jac.  Sf  Walk.,  390.  Baring 
V.  Dix,  1  Cox.  Cas.,  213.  Buckly  v.  Carter,  and  Pearce  v.  Piper,  referred 
to  by  Lord  Eldon,  in  3  Fes.  Sr  Beames,  181.  Coll.  on  Part.,  158.  Waters 
v.  Taylor,  2  Ves.  Sr  Beames,  299.  Burr  v.  Spiers,  2  BelPs  Com.,  642.  1 
Story's  Eq.  Jurisp.,  623.     3  Kent's  Com.,  60. 

Violent  disputes  and  dissensions  are  a  sufficient  cause  to  justify  a 
court  of  equity,  upon  the  bill  of  one  partner,  to  decree  a  dissolution,  even 
where  a  period  for  its  duration  is  prescribed  by  the  articles. — Bishop  v. 
Breckles,  1  Hoffman's  Rep.,  525. 

It  may  be  dissolved  at  the  instance  of  a  member,  and  against  the 
consent  of  the  rest,  when  the  business  for  which  it  was  created  is  found 
to  be  impracticable,  and  the  property  invested  liable  to  be  wasted  and  lost. 
— Baring  v.  Dix,  1  Cox.  Rep.,  213. 

So  if  the  conduct  of  a  partner  be  such  as  renders  it  impossible  to 
carry  on  the  business,  or  there  be  gross  abuse  of  faith  between  the  part- 
ners, the  court  of  chancery,  on  the  complaint  of  a  partner,  may  dissolve 
the  partnership,  notwithstanding  the  other  members  object  to  it.  But  the 
court  will  require  a  strong  case  to  be  made  out,  before  it  will  dissolve  a 
partnership,  and  decree  a  sale  of  the  whole  concern. — Waters  v.  Taylor, 
2  Ves.  4'  Beames,  299.  Goodman  v.  Whitcomb,  1  Jac.  Sf  Walker,  569. 
^Kent's  Com.,  61.  2  Story  on  Eq.  Jurisp.,  61^.  Coll.  on  Part.,  158. 
Watson  on  Part.,  382.  1  Mont,  on  Part.  App.,  18.  Van  Sandon  v. 
Moore,  1  Russ.  Rep.,  441.  Marshall  v.  Coleman,  2  Jac.  Sf  Walker,  300. 
Jforway  v.   Rowe,  19  Ves..  148.     Master   v.  Kinton,  3  Ves.,  74.     DeBer- 
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enger  v.  Hammel,  7   Jarman  on    Conv.,   26.     Lascombe  v.   Russell,  4  5i- 
mons^  Rep.,  8. 

8.  In  what  cases  will  the  partnership  be  dissolved  by  reason  of  the  in- 
ability of  the  parties  to  act  1 

Where  the  parties  are  subjects  of  diflferent  governments,  and  a  war 
arises  between  their  respective  nations,  th;it  dissolves  a  commercial  part- 
nership. A  war  at  once  interrupts  and  renders  unlawful  all  commercial  in- 
tercourse between  the  citizens  of  the  belligerent  states,  and  as  a  necessary 
consequence,  works  a  dissolution  of  all  commercial  partnerships  existing 
betw'een  the  subjects  of  the  two  nations,  residing  in  their  respective  do- 
minions. A  state  of  war  creates  disabilities,  imposes  restraints,  and  ex- 
acts duties,  altogether  inconsistent  with  the  continuance  of  every  such 
relation. — Griswold  v.  Waddington,  15  Johns.  Rep.,  57,  S.  C.  16  Johns. 
Rep.,  438.     3  Kent's  Com.,  61. 

A  partnership  is  dissolved  by  the  absconding  of  one  of  the  partners. 
—  Whitman  v.  Leonard,  3  Pick.  Rep.,  177. 

Marriage  of  ?Lfemme  sole  partner  dissolves  the  partnership,  by  reason 
of  her  incapacity  to  act. — J\'erot  v.  Burnand,  4  Russ.,  260.  Wrexham  v. 
Huddlesford,  1  Swanst.  Rep.,  517.  Watson  on  Part.,  384.  Coll.  on  Part., 
61.     3  Kent's  Com.,  55. 

A  partnership  is  dissolved  by  change  of  the  state  or  condition  of  one 
of  the  parties,  which  disables  him  to  perform  his  part  of  the  duty  ;  as  by 
loss  of  liberty,  banishment,  by  judicial  prohibition  to  execute  his  business, 
or  by  confiscation  of  his  goods. —  Vinn.  in  Inst.,  lib.  3,  lit.  26,  sec  6.  Dig., 
lib.  17,  tit.  2,  /.  65.  Poth.  Traite  du  Cont.  de  Soc,  no.  147,  148.  Code 
Civile  Fran.,  art.  1865.  Civil  Code  of  Lou.,  art.  2856.  Die.  du  Dig.  par 
Thevenot  Dessaules,  art.  Soc,  no.  56. 

9.  What  is  necessary  in  order  to  effect  a  dissolution  as  to  third  per- 


sons 


The  o-eneral  rule  is,  that  in  order  to  effect  a  dissolution  as  to  third 
persons,  d'ue  notice  must  be  given  that  the  partners  have,  as  between 
themselves,  put  an  end  to  the  association  ;  this  notice  will  exempt  the 
partners  and  partnership  effects  from  liability  under  any  future  contract 
in  the  partnership  name. — 3  Kent's  Com.,  66.  Coll.  on  Part.,  310.  Wood 
V.  Braddock,  1  Taunt-,  104.  Pinder  v.  Wilkes,  1  Marsh.  Rep.,  248.  5 
7 aunt.  Rep.,  612.  Evans  v.  Drummond,  4  Esp.  Rep.,  89.  ^bel  v.  Sui- 
ton,  3  Esp.  Rep.,  108.  Brooks  v.  Enderby,  2  Brod.  ^-  Bing.,  71.  4  Moore, 
501.  Robinson  v.  Wilkinson,  3  Price,  538.  Mclver  v.  Humble,  16  East, 
169.  Barefoot  v.  Goodall,  3  CampL,  147.  Williams  v.  Keats,  2  Starkie, 
290.  Newsome  v.  Coles,  2  CampL,  ^M.  Jenkins  v.  Blizzard,  1  Starkie, 
418.  Munn  v.  Baker,  2  Starkie,  255.  Lesson  v.  Holt,  1  Starkie,  186. 
Dolman  v.  Orchard,  2  Car.  Sf  Payne,  106.  Carter  v.  Whalley,  1  Barn.  Sr 
Jldolph.,  11.      Vere  v.  Ashby,  10  Barn.  &f  Cresw.,  288.     Ex  parte  Cellar, 

1  Rose  Bank  Cas.,  297.       Wintle  v.  Crowther,  1  Cromp.  c^  Jerv.,  316.    Ex 
parte  Appleby,  2  Deacon,  482.     Hart  v.  Alexander,  7  Car.  4"  Payne,  746. 

2  Meeson  4"  Wells,  495.     Ex  parte  Gould,   2  Mont,  df  Ayr.,  48-     Kelly  v. 
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Hulburt,  5  Cowen^  554.  Rathbone  v.  Drakeford^  4  Moore  4-  Payne,  57. 
J^evins  v.  Townsend,  6  Conn.  Rep.,  5.  Kirwin  v.  Kirwin,  4  Tyrwhitt,  ■iQl. 
jEa^OTO  V.  Taylor,  10  Mass.  Rep.,  54.  i^o/^z  v.  Pourie,  2  Dessau.  Rep.,  40. 
Martin  v.  Walton,  1  McCord's  Rep.,  16.  Beekman  v.  Eckles  4-  Peay,  1 
Bailey,  121.  2  Bailey,  133.  Kendrick  v.  Campbell  et  al.,  1  Bailey,  522. 
/T/ioa?  V.  Schepler.  1  HiWs  Rep.,  595.  Allison  v.  Davidson,  2  De?;.  i^g. 
i?ej9.,  79.  J^Fj^/ii-  V.  //z7/,  2  Z>ev.  4-  J5cr«.  i?e/).,  231.  Bairdv.  Baird,  1 
i)e?;.  4-  ^w/;/.  £(/.  72ep.,  524.  Attorney  Gen.  v.  S^ai-e  ^a^'iA;,  1  Z)eu.  <$• 
i?a/^.,  545.  Seaman  v.  Waddington,  16  Johns.  Rep.,  510.  Gramm  v.  Cac?- 
rreZ/,  5  Cowen.  Bristol  v.  Sprague,  8  Wendell,  423.  Wright  v.  Taylor, 
9  Wendell,  538.  McPherson  v.  Rathbone,  11  Wendell,  96.  Tombeckbee 
Bank  v.  Dumell,  5  .¥aso«,  56.  i?oo^es  v.  Wellford,  4  Mtmf.,  251.  jBrw- 
^an  V.  £oy(/,  4;  Paige,  17.  Egberts  v.  Wood,  3  Paige,  511.  Honore  v. 
Colmesnil,  1  J.  J.  Marsh.,  524.  Slaughter  v.  Ruling,  4  i>ff?ia,  428.  Coti- 
we// V.  Sandige,  5  Dffl;^a,  213,  S.  C.  S.Dana,  278.  Lwca^  v.  TAe  5a?iyfc 
0/  Darien,  2  Stewart,  280.  C/arA;  v.  C/arA;,  4  Por^-er,  9.  5a/^  v.  Pee^'5 
Curator,  3  Low.  iJeja.,  358.  0^«^  v.  Breedlove,  4  Low.  ^e;j.,  32.  JVb;!;;  4- 
Co.  V.  Douming  et  al.,  6  Low.  iJep.,  683.  Peters  4'  Millard  et  al.  v.  Ccsr- 
(fcrc,  8  I/0«.  i?ejo.,  568.  Cutlar  v.  Cochran,  13  Lom.  i?ep.,  484.  .Be/^  v. 
Morrison,  1  Peters^  S.  G.  Rep.,  35.  LeRoy,  Byard  4-  Co.  v.  Johnson,  2 
Peters'  S.  C.  ^e/j.,  186. 

The  exceptions  to  the  rule  are,  where  the  firm  is  dissolved  by  the 
death  of  a  partner. —  Vulliamy  v.  JSToble,  3  Meriv.  Rep-,  615.  Webster  v. 
Webster,  3  Swa?iston,  490.  Co//.  o>*  Part.,  62.  Where  the  partnership 
is  dissolved  by  the  mere  operation  of  law,  as  in  case  of  war  between  thef 
respective  nations  of  the  partners. — Griswold  v.  Waddington,  16  Johns. 
Rep.,  464.  3  Kent^s  Com.,  67.  And  in  the  case  of  a  partner  strictly 
dormant,  withdrawing  from  the  firm. — 3  Kenfs  Com.,  68.  Co//.  o?i  Part., 
62,  212.  Evans  v.  Dricmmond,  4  £sp.  /?ep.,  39.  Brook  v.  Enderly,  2 
5ro(/.  4-  £t«g.,  71.  4t  Moore,  501.  Carter  v.  Whalley,  1  8am.  <S*  Adolph, 
11.  Robinson  v.  Wilkimon,  3  Price,  538.  Heath  v.  Sansom,  1  J^eville  4" 
Mann,  104.  4  Barn.  <5f  Adolph,  172.  Thompson  v.  Percival,  3  JVeville  4- 
Mann,  167.  Fere  v.  Ashby,  10  Barn.  Sf  Cresw.,  288.  Wintle  v.  Crowther, 
1  Cromp.  4"  Jerv.,  316.  £a:  parte  Cellar,  1  i2ose  5a;i/c  Cas.,  297.  ^e/- 
Zey  V.  Hurlburt,  5  Cowen,  554.  Armstrong  v.  Hussey,  12  Serg-.  4"  Rawle, 
315.     Dry  Dock  Co.  v.  Treadwell,   19  Wendell,  525. 

Where  the  partnership  of  the  dormant  partner  is  known  to  one  par- 
ticular creditor,  due  notice  of  withdrawal  must  be  given  to  that  creditor, 
or  he  will  still  be  liable  for  the  obligations  of  his  former  partner  with  the 
creditor. — Evans  v.  Drummond,  4<  Esp.,  S9.  Coll.  on  Part.,  313.  Kay  v. 
Pollock,  2  i/e/Z's  Com.,  652. 

10.  What  is  the  rule  as  to  what  circumstances  will  amount  to  a  suffi- 
cient notice  ? 

A  notice  in  one  of  the  public  and  regular  nevirspapers  of  the  city  or 
county,  where  the  partnership  business  was  carried  on,  is  the  usual  mode 
of  giving  information,  and  may  in  ordinary  cases  be  quite  sufficient.  But 
even  the  sufficiency  of  that  notice  might  be  questioned  in  many  cases, 
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unless  it  was  shown  that  the  party  was  in  the  habit  of  reading  the  paper. 
— Rowley  v.  Home,  3  Bing.  Rep.,  2. 

The  modern  rule  is,  that  as  to  those  who  have  had  no  dealings  with 
the  original  lirm,  notice  of  the  dissolution  published  in  one  of  the  usual 
advertising  gazettes  of  the  place  where  the  business  was  carried  on,  and 
published  in  a  fair  and  usual  manner,  is  conclusive  evidence  of  the  fact  of 
dissolution. — 3  Kent's  Com.,  67.  Godfrey  v.  Tur'nbuU,  1  Esp.  Rep.,  37. 
Wrighiso7i  v.  Pullen,  1  Starkie,  375,  Booth  v.  Quin,  7  Price's  Rep.,  193. 
Lansing  v.  Ten  Eyck,  2  Johns.  Rep.,  300.  Graves  v.  Merry,  6  Cowen, 
701.  Bristol  v.  Sprague,  8  Wendell,  4^23.  Martin  v.  Martin,  1  McCord, 
Rep.,  16.  Lucas  v.  The  Bank  of  Darien,  2  Stewart,  280.  Clark  v.  Clark, 
4  Porter,  9.  Brisban  v.  Boyd,  4  i'aige,  17.  Whitman  v.  Leonard,  3  Pick. 
Rep.,  177.  Prentiss  v.  Sinclair,  5  Vermont  Rep.,  149.  /ia/jA'  o/"  South 
Carolina  v.  Humphreys,  1  McCord''s  Rep.,  388.  Mowatt  v.  Howland,  3 
Da?/'*  j^ep.,  353.  iVo«  iS*  Co.  v.  Douming  et  al.,  6  Loji.  iiep.,  680.  Watson 
et  al.  V.   H^e//s,  6  Conn.  Rep.,  486. 

As  to  creditors,  and  those  having  accounts  with  the  firm  at  the  time 
of  the  dissolution,  actual  notice  mu  t  be  brought  home  to  them;  but  it 
need  not  be  in  any  particular  form. — Meiver  v.  Humble,  IQ  East,  169. 
Barefoot  v.  Goodall,  3  Campbl.,  147.  J^ott  Sf  Co.  v.  Douming  et  al.,  6  Lou. 
Rep.,  680.      Vernon  v.  The  Manhattan  Co.,  17  Wendell,  524. 

However,  in  all  cases,  the  proper  mode  of  giving  notice  of  dissolution 
is  to  insert  the  notice  in  the  gazette,  and  also  to  send  it  round  to  the  cor- 
respondents of  the  house. — ffewsomev.  Coles,  2  Campbl.  Rep.,  617.  Jen- 
kins v.  Blizzard,  1  Starkie.^  418.  Munn  v.  Baker,  2  Starkie,  255.  SchaJ- 
fer  V.  Snyder,  7  Serg.  <$-  Raivle,  503. 

Notice  of  a  dissolution,  published  in  a  gazette  which  was  taken  by  a 
bank,  was  held  to  be  sufficient  notice  to  the  bank,  though  it  had  previous 
dealings  with  the  partnership. — Bank  of  South  Carolina  v.  Humphrey,  1 
McCord'' s  Rep.,  388.  Graves  v.  Merry,  6  Cowen,  701.  Ketcham  v.  Clark, 
6  Johns.  Rep.,  147.  Irby  v.  Vinning,  2  McCord^s  Rep.,  379.  Bristol  v. 
Sprague,  8  Wendell,  423, 

It  has  been  ruled  that  a  change  of  the  form  of  checks  used  by  a 
banking-house,  without  any  advertisement  in  the  gazette,  or  circular  letter 
to  customers,  was  sufficient  notice  of  the  alteration  of  the  firm,  to  a  credi- 
tor who  used  those  checks. — Barefoot  v.  Goodall,  3  Campb.  Rep.,  147. 

But  it  matters  not  what  notice  is  given  of  the  partner's  retirement,  if 
he  suffers  his  name  to  remain  in  the  firm.  Thus,  where  a  retiring  partner 
permitted  his  name  to  remain  over  the  shop  door  after  notice  of  dissolution 
in  the  gazette,  and  while  his  name  so  remained  a  bill  was  accepted  in  the 
name  of  the  firm,  the  retiring  partner  was  held  liable  on  this  acceptance. 
— Williams  v.  Keates,  2  Starkie,  290.  Dolman  v.  Orchard,  2  Car.  S^  Payne, 
106. 

The  fact  that  sufficient  time  to  give  public  notice  had  not  elapsed  be- 
tween the  dissolution  of  a  firm  and  the  subsequent  making  of  a  note  by 
one  of  the  late  partners,  in  the  name  of  the  late  firm,  will  not  release  the 
partners  from  their  liability  to  pay  such  note,  in  the  hands  of  a  bona  fide 
holder. — Bristol  v.  Sprague,  8   Wendell,  423. 

A  partner  having  absconded,  his  co-partner  told  the  holder  of  a  note 
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against  them,  not  then  due,  that  they  were  going  to  fail,  and  renewed  the 
note  in  the  name  of  the  partnership,  making  it  payable  on  demand,  in  or- 
der that  the  creditor  might  secure  himself  by  attachment :  it  was  held, 
that  this  note  did  not  bind  the  absconding  partner,  notice  of  the  dissolu 
tion  being  either  not  necessary,  or  implied  in  the  transaction  itself.- 
Whitman  v.  Lc.o?iard,  3  Pick.,  177. 

11.  What  will  amount   to  a  sufficient  dealing  with   a  firm,  to  render 
special  notice  of  dissolution  necessary  1 

Where  a  note  was  given  by  a  parther  in  the  name  of  the  firm,  for 
the'accommodation  of  a  third  person,  and  put  into  his  hands  for  the  pur- 
pose of  raising  money  thereon,  and  the  note  is  discounted  by  a  bank  as  an 
accommodation  note  ;  the  note  was  afterwards  renewed  from  time  to  time, 
and  before  the  last  renewal  the  firm  was  dissolved.  An  action  was  brought 
on  the  last  note,  as  a  partnership  note.  The  dissolution  of  the  firm  before 
the  making  of  the  note,  was  set  up  as  a  bar.  Held,  that  under  the  circum- 
stances, the  makers  of  the  note  should  be  considered  as  dealers  with  the 
bank  ;  that  the  dissolution  of  the  firm  in  the  interval  between  the  dates  of 
the  last  two  notes,  cannot  be  set  up  as  a  bar  to  a  recovery,  by  a  member 
of  the  firm  not  actually  concerned  in  the  making  of  the  last  note,  unless 
notice  of  the  dissolution  be  brought  home  to  the  bank.  A  publication  of 
the  notice  in  a  newspaper  taken  by  the  bank,  is  not  sufficient.  Bronson 
J.,  di.ssen.,  held,  that  the  defendants,  from  the  mere  fact  of  being  makers 
of  the  note,  could  not  le  considered  dealers  with  the  bank,  and  conse- 
quently, that  notice  in  the  gazette  was  sufficient. —  Vernon  v.  The  Man- 
hattan Co.,  17  Wendell,  524. 

Where  notice  of  a  dissolution  of  apartnership  has  not  been  published 
in  a  newspaper,  nor  brought  home  to  the  party  to  be  affected  by  it,  evi- 
dence of  the  mere  notoriety  of  the  dissolution,  is  not  admissible  to  prove 
such  notice. — Pitcher  v.  Burrows,  17  Pick.,  361. 

Where  the  co-partners  in  a  firm  obtained  an  act  of  incorporation,  as 
a  manufacturing  corporation,  and  transferred  all  the  partnership  effects 
to  the  corporation,  and  the  corporation  made  a  by-law  providing  that  the 
business  should  be  carried  on  in  the  name  of  the  firm:  it  was  held,  that 
if  the  partnership  was  dissolved  by  these  proceedings,  yet  that  the  mem- 
bers of  it  were  liable  as  partners  subsequently,  with  third  persons  having 
no  notice  of  the  dissolution  ;  and  evidence  that  there  was  a  general  repu- 
tation or  report  that  the  signature  in  the  name  of  the  firm  was  meant  for 
the  signature  of  the  corporation,  is  admissible. — Goddart  v.  Pratt,  10 
Pick.,  412. 

OF  THE  WINDING  UP  OF  THE  PARTNERSHIP  BUSINESS 
AFTER  DISSOLUTION. 

1.  What  is  the  rule  as  to  the  right  of  the  partners  to  the  partnership 
stock,  after  a  dissolution  % 

The  immediate  consequence  of  a  dissolution  of  a  partnership  is,  that 
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the  respective  partners,  or  their  representatives,  become  tenants  in  com- 
mon in  each  and  every  article  embarked  in  the  partnership  business. — 
Crnwshay  v.  Collins^  15  Ves.,  128.  Crawshay  v.  Alaule,  1  Swiifnt.^  495. 
Cook  v.  Collinridge,  Jacob's  Rep.,  607.     JVerot  v.  Burnund,  4  RuaaeU,  261. 

After  u  dissolution,  each  partner  becomes  a  trustee  for  the  others,  as 
to  the  partnership  funds  in  his  hands,  in  order  to  effect  a  fair  settlement 
and  just  distribution  of  the  efTects.  But  if  one  partner  pays  over  the  funds 
in  his  possession  to  the  acting  partner,  or  general  receiver  of  the  trust,  he 
is  not  liable  for  the  insolvency  of  the  latter,  if  the  payment  was  not  made 
in  bad  faith.     JlUison  v.  Davidi0?i,  2  Dev.  Eq.  Rep.,  79. 

The  power  of  one  partner  to  bind  the  firm,  ceases  upon  the  dissolu- 
tion. One  partner  cannot  endorse  bills  and  notes  previously  given  to  the 
firm,  nor  accept  a  bill  previously  drawn  on  it,  so  as  to  bind  it.  If  the  pa- 
per was  even  endorsed  before  the  dissolution,  and  not  put  it  into  circulation 
until  afterwards,  all  the  partners  must  unite  in  putting  into  circulation  in 
order  to  bind  them. — 3  Kent's  Com.,  63.  Killgour  v.  hmleyson,  1  H. 
Black.  Rep.,  155.  j9bel  v.  Sutton,  3  Esp.  Rep.,  108.  Us/iej-  v.  Dan7icy, 
4  Campbl.,  97.  Wrightson  v.  PulLn,  1  Starkie,  375.  Patterson  v.  Zacha- 
riah,  I  Starkie,  71.  Woodford  v.  Darwin,  2  Vermont  Rep.,  82.  Lansing 
V.  Gaine  et  al.,  2  Johns.  Rep.,  300.  Foltz  v.  Pourrie,  2  Dessau.  Rep.,  40. 
Fisher  v.  Tucker,  1  J^IcCord^s  Ch.  Rep.,  173.  Loomis  Sf  Co.  v.  Pearson 
et  al.,  Harp.  Eq.  Rep.,  470.  Tombeckbee  Bank  v.  Dumell,  5  J[fason,  56. 
Poignaud  v.  Livermore,  5  jV.  S.  Jlart.  Lou.  Rep.,  324.  Walker  v.  31cJ\Iick- 
en,  9  J\Iar!.  Lou.  Rep.,  193. 

After  a  dissolution  of  a  partnership,  no  partner  can  create  a  cause  of 
action  against  the  other  partners,  except  by  a  new  authority  communicated 
to  him  for  that  purpose. — Bell  v.  J\Iorrison,  1  Peters'  S.  G.  Rep.,  360. 
Offut  V.  Breedlove,  4  Lou.  Rep.,  32.  J^ott  <§•  Co.  v.  Douming  et  al.,  6  Lou. 
Rep.,  683.  Peters  Sc  jVlillard  v.  Gardere,  Syndic,  8  Lou.  Rep.,  568.  Cut- 
ler, v.  Cochran  et  al.,  13  Lou.  Rep.,  484.  Dickerson  v.  Granger,  18  Pick., 
315.  Parker  v.  Macomber,  18  Pick.  Rep.,  505.  Castle  v.  Reynolds,  10 
Watts,  51.  Yale  v.  Yale,  13  Conn.  Rep.,  185.  Yandes  v.  Lefavour,  2 
Blackf.  Rep.,  371. 

There  are  some  cases  which  hold  that  a  partner  may,  after  the  disso- 
lution, put  into  circulation  a  bill  endorsed  in  the  partnership  name  before 
iliat  event ;  and  Mr.  Collyer  supports  that  doctrine  with  the  following  re- 
marks :  "The  signature  and  endorsement  are  the  acts  which  are  obliga- 
tory upon  the  makers.  If,  therefore,  those  acts  were  performed  on  a 
blank  paper  before  the  dissolution,  and  the  bill  were  filled  up  and  negotiat- 
ed by  the  remaining  partners  after  the  dissolution,  the  original  partners 
would  nevertheless  be  liable  on  the  bill,  and  would  be  estopped  from  say- 
ing that  it  was  irregularly  negotiated." — Coll.  on  Pari.,  315.  Cites  Rus- 
sell V.  Langstaff,  1  Doug.  Rep.,  518.  Snaith  v.  Mi?igay,  1  J[laule  <S-  Selw., 
87.  The  case  put,  cannot  often  arise  ;  for  if  no  notice  of  the  dissolution 
had  been  given,  the  partnership  was  not  dissolved  quoad  third  persons  ; 
if  proper  notice  had  been  given,  the  holder  could  scarcely  be  considered 
as  an  innocent  endor^ee.  The  more  numerous  cases  and  better  opmion 
seems  to  be  in  favor  of  the  restricted  authority  of  the  surviving  or  actmg 
partner.     The  Supreme  Court  of  the  United  States  have  clearly  held  that 
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the  dissolution  of  the  partnership  puts  an  end  to  the  authority  of  one  part- 
ner to  bind  the  otiier,  and  operates  a  complete  revocation  of  all  power  to 
create  new  contracts,  and  the  right  of  the  partners,  as  such,  can  extend 
no  farther  than  to  settle  the  partnership  concerns  already  existing. — Bell 
V.  Morrison,  1  Peters'  S.  C.  Rep.,  370.  See  McPherson  v.  Rathbone,  11 
Wendell,  96. 

A  judgment  note  of  a  partnership  debt,  given  by  a  surviving  partner 
in  the  name  of  the  firm,  is  void  as  a  judgment,  not  only  against  the  estate 
of  the  deceased,  but  also  as  against  the  surviving  partner  who  gave  it. — 
Castle  v.  Reynolds,  10  Waits,  51. 

On  the  failure  of  a  partnership,  an  appropriation  of  the  joint  property 
by  one  partner,  to  the  payment  of  his  individual  debt,  is  fraudulent  and  void 
as  against  the  partnership  creditors. — Yale  v.  Yale,  13  Co7in.  Rep.,  185. 

A  retired  partner  may  give  authority  by  parol,  to  a  continuing  part- 
ner, to  endorse  bills  in  the  partnership  name  after  dissolution. — Smith  v. 
Winter,  4<  Meeson  S,"  W-Usley,  454. 

2.  What  is  the  rule  as  to  the  authority  of  a  partner,  where  a  dissolu- 
tion is  caused  by  the  decease  of  his  co-partner  1 

On  the  dissolution  by  death,  the  surviving  partner  has  a  right  to  settle 
the  affairs  of  the  concern.  The  surviving  partner  is  alone  suable  at  law, 
and  he  is  entitled  to  the  possession  and  disposition  of  the  assets,  to  enable 
him  to  discharge  the  debts. — 3  Kent's  Com.,  63.  Barney  v.  Smith,  4  Har. 
6r  Johns.  Rep.,  485.  Murray  v.  Mumford,  6  Cowen,  441.  Rice  v.  Shute, 
Burr.,  2611.  Coll.  on  Part.,  336.  1  Story  on  Eq.  Jurisp.,  614.  Holmes 
V.  Higgins,  1  Barn.  Sr  Cresiv.,  74.  Harvey  v.  Crockett,  5  Maule  4'  Selw., 
336.  Berrill  v.  Hammond,  6  Barn.  S;  Cresw.,  149.  Egbert  v.  Wood,  3 
Paige,  517.  Sale  v.  Dishman,  3  Leigh.,  448.  McCulloch  v.  Dashiell,  1 
Har.  cS*  Gill,  96.  Hammersly  v.  Lambert,  2  Johns.  Ch.  Rep.,  509.  Mills 
V.  Argall,  6  Paige,  577.  Payne  v.  Mathews,  6  Paige,  19.  Hutchinson  v. 
Smith,  7  Paige,  26. 

Upon  the  death  of  a  partner,  the  rights,  duties  and  liabilities,  devolve 
on  the  survivor,  and  a  creditor  of  the  firm  should  in  general  sue  him  (or 
them)  only  ;  but  the  representatives  of  the  deceased  partner  are  ultimately 
liable,  and  insolvency,  actual  or  apprehended,  of  the  survivors,  is  a  suffi- 
cient ground  for  making  the  descendant's  representatives  co-defendants 
in  the  first  instance. — Southard  v.  Lewis,  4  Dana,  148. 

In  Louisiana,  where  an  ordinary  commercial  partnership  is  dissolved 
by  death  of  a  partner,  his  heirs  have  a  right  to  participate  with  the  surviv- 
ing partners,  in  the  liquidation  of  the  partnership  affairs,  till  a  partition 
takes  place.  If  one  of  the  partners  sues  to  recover  a  debt  due  the  former 
firm,  the  others  may  be  made  parties  to  secure  their  rights. — JVorris  v. 
Ogden,  11  Mart.  Lou.  i?e/}.,  455. 

The  rules  concerning  the  partition  of  inheritances,  the  manner  of 
making  such  partition,  and  the  obligations  which  result  from  the  same  be- 
tween heirs,  apply  to  partners. — Lou.  Civil  Code,  art.  2861. 

By  the  law  of  liOuisiana,  a  partner  as  such,  has  no  right  to  sue  for  or 
receive  the  debts  due  the  firm,  after  the  death  of  a  co-partner.     In  com- 
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mercial  partnerships,  the  surviving  partner,  in  order  to  receive  the  portion 
of  the  deceased,  and  hold  it  subject  to  the  payment  of  partnership  debts, 
must  make  application  to  the  court  of  probates,  have  such  portion  ascer- 
tained and  valued,  and  give  security. 

On  the  death  of  a  partner,  leaving  several  surviving,  neither  has  a 
right  to  sue  alone,  as  surviving  partners,  nor  has  one  the  right  to  sue  as 
surviving  partner,  for  the  use  of  both,  when  there  are  two  surviving.  The 
surviving  partner  cannot  sue  without  joining  the  representatives  of  the 
deceased  partner.— Pra/Z  v.  Feet's  Curator,  3  Lou.  Rep.,  278.  Crozier 
V.  Hodge,  3  Lou.  Rep.,  358.  Peters  Sf  Mi/lard  v.  Gardere,  8  Lou.  Rep., 
568.  Flower  v.  O'Conner,  7  Lou.  Rep.,  197.  Cutler  v.  Cochran.,  13  Lou. 
Rep.,  48-i.  Hoy  et  d.  v.  Toogood,  10  Lou.  Rep.,  197.  Gardiner  et  al.  v. 
Smith,  12  Lou.  Hep.,  370.  Green  v.  Daken  Si-  Daken,  15  Lou.  Rep.,  152. 
Derbigny  v.  Mvnide/li,  15  Lou.  Rep.,  496.  Pugh  v.  Priestley,  15  Lou. 
Rep.,  287.     Petrovic  v.  Hyde  et  al.,  16  Lou.  Rep.,  223. 

3.  What  is  the  rule  in  equity,  as  to  the  liability  of  the  deceased  part- 
ner's estate  for  the  debts  of  the  concern  ] 

A  partnership  contract  is,  in  equity,  treated  as  joint  and  several,  upon 
the  death  of  a  partner  ;  and  partnership  debts  are  considered  as  being  the 
separate  debts  of  each  partner.  A  joint  creditor  may  file  a  bill  against  the 
representatives  of  a  deceased  partner,  though  the  survivor  be  not  insol- 
vent. He  is  not  compelled  to  sue  the  survivor  in  the  first  instance. —  r«- 
liamy  v.  J\^oble,  3  Meriv.,  593.  Sumner  v.  Powell,  2  Meriv.,  37.  Wilkin- 
son V.  Henderson,  1  Mylne  4-  Kee?i,  5S2.  Thorp  v.  Jackson,  2  Young  Sr 
Coll.,  553. 

This  doctrine  is  of  modern  growth  in  the  English  law ;  and  it  was 
not  until  the  final  determination  of  the  great  case  of  Devaynesv.  jYoble,  (1 
Merivale,  593.  Coll.  on  Part.,  345,)  that  it  was  firmly  settled  in  its  pre- 
sent comprehensive  form.  That  case  was  pending  about  twenty  years — 
■was  first  determined  by  Sir  John  Leach.  An  appeal  was  taken  and  twice 
argued  before  Lord  Eldon,  afterwards  elaborately  argued  before  Lord 
Lyndhurst,  and  finally  decided  by  Lord  Brougham,  (2  Russ.  6)  Mylne, 
495,)  confirming  the  former  decree.  Since  this  decision  there  has  been 
no  doubt  upon  the  subject  in  England,  and  as  it  was  long  before  a  general 
principal  of  commercial  law,  it  may  now  be  laid  down  as  a  universal  rule, 
that,  upon  the  decease  of  a  partner,  his  personal  estate  is  bound  jointly 
and  severally  with  the  surviving  partners.  By  the  French  and  Louisiana 
laws,  partners  in  a  commercial  association  are  bound  in  solido  for  the 
debts  and  obligations  of  the  firm. 

Dans  les  sociCtes  de  commerce  en  nom  collectif,  chacun  des  associCs  est 
tenu  solidairement  des  dettes  de  la  socitte. — Ordinances  de  1673,  tit.  4,  ar(. 
7.     Poth.  des  Soc,  no.  96.     Pugh  v.  Priestley,  15  Lou.  Rep.,  287. 

This  is  an  exception  to  the  general  rule  of  the  civil  law,  according  to 
which,  even  if  two  persons  contract  an  obligation  together,  they  are  held 
to  contract  each  for  his  part,  if  they  have  expressly  declared  that  they 
will  be  bound  in  solido.— Dig.,  I.  11,  sec.  2,  de  duob.  Reis. 
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The  exception  was  established,  in  favor  of  trade,  for  the  purpose  of 
giving  to  partnerships  a  greater  credit. 

In  order  to  bind  the  partners  in  solido,  two  things  must  concur  :  1st. 
That  the  obligation  has  been  contracted  by  one  who  has  authority  to  bind 
the  firm  ;  2d.  That  it  has  been  contracted  in  the  name  of  the  firm. 

When  a  debt  has  been  contracted  in  the  name  of  the  firm,  it  is  obli- 
gatory upon  all  the  partners,  even  when  that  debt  has  not  turned  in  any 
manner  to  the  profit  of  the  company ;  as  where  a  partner  borrows  a  sum 
of  money  in  the  name  of  the  firm,  and  applies  it  to  his  own  use.  But  to 
be  obligatory,  the  debt  must  be  in  the  course  of,  or  not  apparently  out  of, 
the  partnership  business. — Potkicr  ConL  des  Obligations,  no.  100,  10]. 

The  owners  of  steamboats  carrying  freight  and  passengers,  are  com- 
mercial partners,  and  in  liquidating  the  partnership  affairs,  when  some  of 
the  partners  are  insolvent,  the  other  partner,  who  has  made  himself  party 
to  the  insolvent  proceedings,  cannot  withdraw  his  proportion  of  the  pro- 
ceeds of  the  steamboat,  until  the  partnership  debts  are  first  paid. — Clai- 
borne et  al.  V.  their  Creditors,  13  Lou.  Rep.,  281. 

Stockholders  in  unincorporated  companies  are  liable  in  the  same 
manner  as  other  partnerships ;  so  partnerships  or  unincorporated  compa- 
nies for  the  purchase  and  sale  of  personal  property,  and  for  carrying  it  for 
hire  in  ships  and  other  vessels,  are  commercial  partnerships,  and  the 
stockholders  are  liable  ?"«.  solido,  for  the  debts  of  the  company. —  Vigers  et 
al.  V.  Sainett,  13  Loit.  Rep.,  303.  Hugan  et  al.  v.  Scott,  10  Lou.  Rep.^ 
SiS.  Baca  v.  Ramos  et  al.,  10  Lou.  Rep.,  420.  Mulhollon  v.  Eaton,  1 1 
Lou.  Rep.,  293.  McMicken  v.  Ficklin's  Curator,  11  Lou.  Rep,,  314.  Gar' 
diner  et  al.  v.  Smith,  12  Lou.  Rep.,  370.  Green  v.  Dakin  4"  Daki7i,  15 
Lou.  Rep.,  152.     Derbiginy  v.  Mo7iidelli,  15  Lou.  Rep.,  496. 

Persons  engaged  in  carrying  on  a  rum  distillery  jointly,  are  com- 
mercial partners. — Pugh  v.  Priestley,  15  Lou.  Rep.,  287. 

The  doubts  formerly  entertained  in  the  English  law  upon  this  subject, 
seem  to  have  arisen  from  the  general  principle,  that  the  joint  estate  is 
the  first  fund  for  the  payment  of  the  joint  debts ;  aud  as  the  joint  estate 
vests  in  the  surviving  partner,  the  joint  creditors  upon  equitable  consider- 
ations ought  to  resort  to  the  surviving  partner  before  they  seek  satisfaction 
out  of  the  assets  of  the  deceased  partner. — Bishop  v.  Church,  2  Ves.,  100. 
Thomas  v.  Frazer,  3  Ves.,  339.  Gray  v.  Chisivell,  9  Ves.,  118.  Ex  parte 
Kendell,  17  Fes.,  519.  Campbell  v.  .Mullet,  2  Sioanst.  Rep.,  576.  Orr  v. 
Chase,  1  Meriv.  Rep.,  729.  Fisher  v.  Farrington,  Setoii  on  Decrees,  239. 
Wilki7ison  v.  Henderson,  1  Milne  4-  Keen,  582. 

The  ground  of  the  present  doctrine  is,  that  every  partnership  debt  is 
joint  and  several;  and  that  in  all  such  cases,  resort  may  be  primarily  had 
for  the  debt  to  the  surviving  partner,  or  to  the  assets  of  the  deceased  part- 
ner.— Thorp  V.  Jackson,  2  Young  4"  Coll.,  553.  Sarah  Sleech^s  case,  1 
Meriv.  Rep.,  539.  1  Story's  Eq.  Jurisp.,  626.  Braithwait  v.  Brittain,  1 
Keen^s  Rep.,  219.  Hammersley  v.  Lambert,  2  Johns.  Ch.  Rep.,  509. 
Marshall  v.  Degroot,  1  Caines^  Cas.  in  Err.,  222.  Sale  v.  Dishman,  3 
Leigh.,  548.  Fisher's  Extr.  v.  Tucker's  Extr.,  1  McCord's  Ch.  Rep,  173. 
Southard  v.  Levjis,  4  Dana,  148.  jJllen  v.  Wells  et  al.,  22  Pick.,  450. 
Butts  v.  Tiffany,  21  Pick.,  96. 
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Though  a  partnership  is  dissolved,  and  one  partner  sells  his  interest 
to  another,  who  undertalces  to  pay  the  partnership  debts,  an  account  ren- 
dered by  the  acting  partner  or  his  clerk,  after  the  dissolution,  showing  a 
balance  due  from  the  firm,  is  binding  on  the  retiring  partner. — Garland 
V.  Agee''s  Adm.^  8  Leigh.^  .StiS. 

The  principle  is,  that  a  contract  made  by  co-partners  is  several  as 
well  as  joint,  and  the  assumpsit  is  made  by  all  and  by  each.  It  is  obliga- 
tory on  all,  and  on  each  of  the  partners.  If,  therefore,  the  defendant  fail 
to  avail  himself  of  the  variance  in  abatement,  when  the  form  of  his  plea 
obliges  him  to  give  the  plaintifi' a  proper  action,  the  policy  of  the  law  does 
not  permit  him  to  avail  himself  of  it  at  the  time  of  trial. — Barry  v.  Foyles, 
1  Peter.,'  Rep.,  317, 

The  declaration  in  an  action  against  one  partner  only,  never  gives 
notice  of  the  claim  being  on  a  partnership  transaction.  The  proceeding 
is  always  as  if  the  party  sued  was  the  sole  contracting  party  ;  and  if  the 
declaration  were  to  show  a  partnership  contract,  the  judgment  against  the 
t-ingle  nartner  could  not  be  sustained. — Barry  v.  Foyles,  1  Peters'  Rep.., 
317. 

4.  What  is  the  rule  as  to  the  right  of  the  respective  partners  to  call  for 
a  settlement  and  account  of  the  partnership  affairs  % 

An  action  of  account  may  be  brought  at  law,  by  one  partner  against 
another.  So  an  action  of  covenant,  Avhere  there  is  a  covenant  to  account. 
— Duncan  v.  Lyon.,  3  Johns.  Ch.  Rep..,  360.  Holmes  v.  Higgins,  1  Barn. 
tV  Cresw..,  74.  Harvey  v.  Crockett.,  5  Maule  df  Selw.,  336.  Bervill  v. 
Hammond,  6  Barn.  6f  Cresw.,  149. 

But  this  action  of  account  is,  in  many  cases,  a  very  inadequate  rem- 
edy ;  and  is  a  dilatory,  cumbrous,  and  inconvenient  proceeding.  The 
more  perfect  and  comprehensive  vemedy  is  by  bill  in  equity,  brought  by 
a  partner,  praying  an  account,  or  a  dissolution  and  account.  In  many 
cases  it  is  absolutely  impossible  to  settle  the  affairs  of  a  partnership  with- 
out the  production  of  the  books,  vouchers,  and  other  documents  belonging 
to  the  concern,  and  the  personal  examination  of  the  partners  themselves. 
So  intimate  is  the  confidence,  and  so  universal  the  community  of  interest 
and  operations  between  the  partners,  that  no  proceedings  not  including  a 
thorough  and  minute  discovery,  can  enable  any  court  to  arrive  at  the  means 
of  doing  even  reasonable  justice  between  them.  And  in  addition  to  the 
difficulties  in  ordinary  cases,  the  death  of  either  partner  puts  an  end  at 
the  common  law,  to  any  means  of  enforcing  the  remedy  by  accoimt  :  for 
it  being  founded  in  privity  between  the  parties,  no  suit  lay  by  or  against 
the  personal  representatives  of  the  deceased  partner,  to  compel  an  account. 
1  Story's  Eg.  Jurisp.,  614. 

No  rule  in  equity  is  better  established  than  that  an  account  will  be 
decreed  at  the  suit  of  any  of  the  partners  or  their  representatives,  showing 
a  proper  case  for  the  interference  of  the  court.  But  here  the  maxim, 
"  he  who  seeks  equity,  must  do  equity,"  applies  ;  and  it  seems  clear,  that 
where  the  plaintiff  is  a  private  debtor  to  the  partnership,  be  cannot  insist 
upon  an  account,  without  paying  the  amount  of  his  debt  into  court. — Coll. 
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c?i  Part.,  16-k  Oaklander  v.  Lavender,  6  Simons^  Rep.,  239.  Richards  v. 
Davies,  2  Russ.  4"  Mylne,  374.  Brown  v.  De  Tastei,  JacoVs  Rep.,  285. 
J5/-ay  V.  Froment,  .Mad.  4"  Geld.,  5.  Pendleton  v.  Wamberzie,  4  Cranch, 
73.  JIurray  v.  Murray,  5  Johns.  Ch.  Rep.,  70.  Mumford  v.  Murray,  6 
Johns.  Ch.  Rrp.,  17.  Richardsorbs  Extr.  v.  Wyatt,  2  Dessau.,  471.  .^if- 
tvrney  Gen.  v.  S^a^e  Bank,  1  De?;.  4'  5a^A,  553.  Kenedy  v.  McFadden,  3 
i/ar.  4"  Johns.,  194.  Punch  v.  Leachman,  4  Dana,  27.  Caldwell  v.  Lei- 
feer,  7  Pffige,  483.  Phillips  v.  Turner,  2  Dew.  4-  ^a«.,  .123.  McRea  v. 
.McKenzie,  2  Dew.  4-  ^c:«.,  232.  Goddart  v.  Pm;"^,  16  Pzc^.  iiep.,  412. 
Winston  v.  Ewing,  1  .^Y.  S.  Alabama  Rep.,  129.  Johnson  et  al.  v.  Hand- 
ford,  13  Conn.  Rep.,  461.  l^rAiVe  tS*  Schnehling's  case,  10  Watts,  2l7v 
J^2«e?-  V.  Richards,  10  Co/m.  Pep.,  37.  Ya/e  v.  Ya/e,  13  Con?i.  Pe/J., 
185.  McDonald  v.  Beach,  3  Blackf.  Rep.,  55.  Ketchum  v.  Durkee,  1 
Hoffman's  Rep.,  528.     Washburn  v.  l^oodman,  17  PjcA;.,  519. 

If  the  defendant  swear  by  his  answer,  that  a  specific  sunn  is  due  from 
the  plaintiff  to  the  partnership  as  a  private  debt,  that  sum  must  be  paid 
into  court  by  the  plaintiff,  before  an  account  will  be  decreed. — Go/c/  v. 
Ca?iham,  2  Swanst.,  325. 

But  a  bill  for  an  account  need  not  contain  an  offer,  on  the  part  of  the 
plaintiff,  to  pay  the  balance,  if  found  against  him. — Knebel  v.  White,  2 
Younff  4'  Co//.,  15. 

One  partner,  whether  plaintiff  or  defendant,  may  receive  partnership 
money  and  effects,  and  insist  on  not  paying  in  the  amount,  unless  all  the 
other  partners  will  pay  in  what  they  have  in  their  hands. — Coll.  on  Part., 
165. 

A  partner  may  sue  for  and  claim  the  dissolution,  liquidation  and  set- 
tlement of  the  partnership  concerns,  and  recover  whatever  sums  may  be 
found  due  to  him  on  such  settlement,  at  one  time,  and  in  the  same  suit. — 
Millaudon  v.  Sylvester  4-  Son  et  al.,  8  Lou.  Rep.  267. 

After  dissolution  of  a  partnership,  and  assignment  by  one  partner  to 
the  other,  one  partner  may  file  a  bill  for  a  settlement  of  the  partnership 
concerns,  and  may  unite  in  such  bill  an  impeachment  of  the  transfer  o( 
property.  Creditors  maybe  joined  in  such  a  bill. — Ketchum  v.  Durkee,  1 
Hoffman'' s  Rep.,  52S.  Washburn  v.  Goodman,  11  Pick.,  519.  Dickenson 
V.  Granger,  18  Pick.,  315. 

Upon  a  dissolution  of  a  co-partnership,  a  settlement  of  its  accounts 
becomes  indispensable,  and  must  include  all  debts  due  to  the  company, 
whether  from  its  members  or  others,  and  all  debts  due  from  the  company, 
either  to  the  partners  or  strangers.  But  upon  a  partial  division  of  capital, 
such  a  settlement  is  not  indispensable.  Whether  upon  an  agreement  for 
such  a  division,  any  one  of  the  partners  can  be  required  to  take  his  own 
debt  in  payment  of  his  portion  of  the  capital,  depends  upon  the  fact, 
whether  the  debt  be  then  demandable.  If  it  be,  this  may  be  insisted  on ; 
but  if  it  be  not,  the  agreed  division  of  capital  does  not  per  .se  change  the 
character  of  the  debt. — Attorney  Gen.  v.  State  Bank,  1  Dev.  4"  Bat.  Eq., 
545. 

In  universal  partnership,  each  partner  must  account  to  the  company 
for  all  wliich  he  has  honestly  acquired  by  his  industry,  of  every  kind  j  but 
in  particular  partnerships,  each  partner  is  only  bound  to  account  to  the 
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firm  for  what  he  gains  in  that  species  of  business  in  which  the  partnership 
is  ennfaged.  For  example,  if  two  shoemakers  have  contracted  a  partner- 
ship for  a  certain  time,  each  of  the  partners  is  bound  to  account  to  the 
firm  for  all  the  profits  which  he  makes  in  his  art  of  shoemaking.  But  if 
one  of  the  partners  should  have  the  talent  of  teaching  birds  to  sing,  he 
shall  not  be  obliged  to  account  to  the  company  for  what  he  gains  by  teach- 
ing birds  while  at  his  work,  because  teaching  birds  is  not  the  partnership 
business. —  Pothier  Cont.  de  Socictc^  ch.  7,  no.  1'20. 

5.  If  one  of  the  partners  has  a  debtor  in  his  own  right,  who  is  also  a 
debtor  to  the  firm,  and  this  debtor  pays  him  a  sum  of  money  generally, 
how  must  he  appropriate  the  payment  I 

He  must  apply  what  he  receives,  to  discharge  the  partnership  and 
his  own  debt  in  proportion — ex.  g. :  If  the  company  is  creditor  to  Pierre 
$2000,  and  one  of  the  partners  is  a  creditor  to  the  amount  of  JjJlOOO,  the 
credit  of  the  company  is  double  that  of  the  partner,  therefore  he  must  ac- 
count to  the  firm  for  two-thirds  of  the  sum  which  he  has  received  from 
Pierre  ;  this  should  take  place  even  when  by  the  receipt  w^hich  he  ha? 
given,  he  has  appropriated  the  whole  sum  to  his  own  account,  for,  owing 
to  the  affairs  of  the  company  the  same  care  which  he  bestows  upon  his 
own,  he  is  not  permitted  to  cause  his  own  debt  to  be  paid,  in  preference 
to  that  of  the  firm. — Pothier  Cont.  de  Soc,  ch.  7,  no.  121. 

6.  Where  one  of  the  partners  has  caused  a  debtor  of  the  firm  to  pay  to 
him  his  entire  share  of  the  debt,  and  has  given  the  debtor  acquittance  for 
the  amount,  if  this  debtor  becomes  insolvent  and  the  other  partner  cannot 
recover  his  share,  shall  he  who  has  received  his  part,  be  held  to  account 
to  the  firm  for  what  he  has  received  \ 

Ulpian  decides  that  if  one  of  the  partners  has  received  his  part,  he 
must  account  to  the  firm  for  wh  it  he  has  received  more  than  his  co-part- 
ners. Quasi  iniquum  sit  ex  eddem  societate  alium  plus,  alium  minus  conse- 
qui. — Dig.,  lib.  17,  tit.  2,  ch.  63,  It  being  the  duty  of  the  partner  to  act 
on  account  of  the  firm,  he  cannot  be  permitted  to  prefer  his  own  private 
interest  to  that  of  the  company. 

For  the  same  reason,  if  one  of  the  partners,  finding  an  opportunity  to 
sell  advantageously  the  goods  of  the  firm,  but  instead  of  making  the  bar- 
gain on  account  of  the  firm,  he  makes  it  on  his  own  private  account  by 
selling  his  part  of  the  partnership  goods,  he  shajl  account  to  the  firm  for 
what  he  has  sold  more  of  his  part,  than  his  co-partner  has  sold  of  his. 
But  it  would  be  otherwise  if  one  of  the  partners  had  sold  his  part  in  a 
partnership  chattel,  which  was  not  destined  to  be  sold  for  the  profit  of  the 
firm. — Pothier  Cont.  de  Soc,  ch.  7,  no.  122. 

Each  of  the  partners  is  only  bound  to  account  to  the  company  for 
the  gains  which  have  accrued  from  the  company,  and  not  for  those  of 
which  it  is  only  the  accidental  cause.  Ex.  g.  :  If  one  of  the  partners,  in 
transacting  the  business  of  the  firm,  has  made  acquaintance  with  a  rich 
and  beneficent  person,  whom  he  would  not  otherwise  have  known,  and  this 
person  should  become  his  friend  and  make  him  a  donation  or  legacy,  he 
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shall  not  be  obliged  to  account  to  the  company  for  this  donation  or  lega- 
cy, though  the  company  has  been  the  accidental  cause  of  it.  Sed  nee  com- 
pendium quod  propter  societntem  ei  C07itigisset^  invenireti?i  medium,  veluti  si 
propter  societatem  hceres  fuisset  institutus  aut  quid  ei  donatum  esset. — Dig-^ 
lib.  17,  tit.1.     Co.  pro  Soc.     Pothicr  Cont.  de  Soc,  ch.  7,  no.  123. 

7.  What  is  the  mode  of  proceeding,  after  an  account  is  decreed  1 

The  accounts  must  be  taken  according  to  the  method  prescribed  by 
the  articles,  if  there  be  special  clauses  to  that  effect,  and  the  parties  have 
acted  upon  them  ;  and  this  will  be  the  rule  where  the  articles  are  not 
actually  executed. —  Wartz  v.  Pern,  3  Bro.  Par.  Cas.,  548. 

But  where  no  provision  for  taking  the  account  is  set  forth  in  the  arti- 
cles, the  principle  of  a  court  of  equity  is,  that  each  partner  is  entitled  to 
be  allowed,  against  the  other,  everything  he  has  advanced  or  brought  in 
as  a  partnership  transaction,  and  to  charge  the  other  in  the  account,  with 
what  that  other  has  not  brought  in,  or  has  taken  out  more  than  he  ought  ; 
and  nothing  is  to  be  considered  his  share  but  his  proportion  of  the  residue 
or  balance  of  the  account. —  fVest  v.  Skipp,  1  Ves.,  242.  2  Kenfs  Com., 
37.     Taylor  v.  Fields,  4  Ves.,  396. 

Every  partner  owes  to  the  partnership  all  that  he  has  promised  to 
bring  into  the  same.  The  partner  who  has  promised  to  put  a  sum  of 
money  into  the  partnership,  owes  the  interest  on  the  same  from  the  day 
when  he  was  bound  to  pay  such  sum. 

In  the  same  manner,  he  owes  the  interest  on  all  such  sums  as  he  has 
taken  out  of  the  funds  of  the  partnership,  from  the  day  on  which  he  re- 
ceived them. — Lou.  Civil  Code,  art.  2828-9. 

In  taking  the  account,  the  master  is  to  begin  from  the  last  settled 
balance;  but  if  there  be  no  settled  balance,  then  from  the  commencement 
of  the  partnership. — Beak  v.  Beak,  Rep.  Lemp.  Finch.  Canfield  v.  Hard, 
4  Conn.  Rep.,  180.  Law  v.  Ford,  'i  Paige,  310.  McCulloughv.  Dashiell, 
1  Har.  4-  Gill,  96. 

8.  How  does  a  court  of  equity  proceed,  to  wind  up  the  concerns  of  a 
partnership  1 

In  every  case,  where  equity  interferes  to  wind  up  the  concerns  of  a 
partnership,  it  directs  the  value  of  the  stock  to  be  ascertained,  by  a  con- 
version of  it  into  money. — Sigour?iey  v.  Munn,  7  Conn.  Rep.,  324.  Story 
on  Eq.  .Jurisp.,  622.  3  Rentes  Com.,  64.  Brovm  v.  Lytton,  1  P.  Will.^ 
140.  Hammond  v.  Douglass,  5  Ves.,  539.  Crawshay  v.  Collins,  15  Ves., 
218.  Feather stonhaiigh  v.  Fenwick,  17  Ves.,  298.  Wilson  v.  Greenwood, 
223.     Cook  V.  Collinridge,  Jacobs''  Rep.,  607. 

9.  What  is  necessary  to  entitle  a  partner  to  claim  the  benefit  of  a  re- 
ceiver 1 

It  may  be  taken  as  a  general  principle,  that  a  partner  who  seeks  the 
benefit  of  a  receiver,  whether  he  desires  to  continue  or  dissolve  the  part- 
nership, should  be  able  to  prove  such  a  case  of  breach  of  duty  as  would 
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authorize  a  dissolution. — Goodman  v.  Whitcomb,  2  Jac.  Sf  Walk.,  569. 
Lawv.  Forde,  2  Poi'ge,  310.  Hefin  v.  Walsh,  2  Edwards,  129.  William' 
son  V.  Wilson,  1  Bland,  418.  Harding  v.  Glover,  18  Fe^.,  28 1.  Conii 
V.  Harris,  1  Turner  Si"  Russell,  517.  Martin  v.  Fare  Schaick,  4  Paige, 
479. 

A  receiver  will  be  appointed  where  the  partner  has  been  carrying-  on 
trade  on  his  own  account,  with  the  partnership  effects. — Hardi7ig  v.  Glo- 
ver, 18  Vcs.,  281.  Estwick  v.  Conningsly,  1  Fe?-w.,  118.  Wllsofiv.Green- 
u'ood,  1  Sirafist.,  4S3. 

Where  all  the  partners  are  dead,  and  a  suit  is  instituted  between 
their  representatives,  a  receiver  will  be  appointed,  as  a  matter  of  course. 
— Phillips  V.  Jltkinson,  2  Bro.  Ch.  Cases,  272. 

The  most  prominent  point  upon  which  the  court  acts  in  appointing  a 
receiver  of  a  partnership  concern  is,  the  circumstances  of  one  partner 
having  taken  upon  himself  the  power  to  exclude  another  partner,  from  as 
full  a  share  in  the  management  of  the  partnership,  as  he  who  assumes  that 
power  himself  enjoys. — Const  v.  Harris,  1  Turner  <S'  Russ.,  496.  Wil- 
son V.  Greenwood,  1  Swanst.,  481.  Williamson  v.  Wilson,  1  Bland,  418. 
Crane  V.  Ford,  Hopkins,  114.  Jeffires  v.  Smith,  1  Jac.  Sf  Walk.,  302, 
Seaion  on  Decrees,  324.  Morton  v.  Van  Schaicke,  4  Paige,  479.  Chan- 
dler V.  Chandler,  Jac.  Rep.,  225. 

Trifling  circumstances  of  conduct  are  not  sufficient  to  authorize  the 
court  to  award  a  dissolution. — Goodman  v.  Whitcomb,  1  Jac.  Sc  Walker, 
573. 

The  court  is  not  bound  to  interfere,  upon  every  breach  of  adherence 
to  the  rules  of  a  partnership,  if  partners  quarrel,  a  receiver  wdll  not  be 
appointed  merely  on  that  account.  There  can  be  no  ground  for  a  receiver 
in  a  case  of  partnership,  where  the  partner  who  applies  to  the  court  is  in 
possession  of  the  property. — Hem  v.  Walsh,  2  Edwards''  Rep.,  129.  Le- 
Feriere  v.  DeCosta,  Coll.  on  Part.,  197.  Const  v.  Harris,  1  Turner  Sc 
Russ.,  518.  Smith  v.  Law,  1  Edwards,  33.  Smith  on  Receivers,  166. 
Edwards  on  Receivers,  ch.  6,  p.  137,164.  Higginson  v.  ..^ir,  I  Dessau., 
429. 

10.  What  is  the  rule  as  to  the  right  of  one  of  the  ci-devant  partners  to 
insist  upon  a  sale  1 

The  rule  is,  that  upon  the  dissolution,  and  where  it  is  not  by  the  arti- 
cles otherwise  agreed,  one  partner,  or  his  assignees,  may  insist  upon  the 
sale  of  all  the  partnership  effects. 

In  every  case,  where  equity  interferes  to  wind  up  the  concerns  of  a 
partnership,  it  directs  the  value  of  the  stock  to  be  ascertained,  by  a  con- 
version of  it  into  money.  After  the  dissolution  of  a  partnership,  in  Con- 
necticut, one  of  the  partners  abandoned  the  partnership  concerns,  refused 
to  divide  the  stock,  and  made  no  reply  to  the  repeated  solicitations  of  the 
other  partner  to  settle  their  concerns  amicably.  It  also  appeared  that  in 
that  State,  among  merchants  and  traders,  the  customary  mode  of  winding 
up  the  concerns  of  a  solvent  partnership,  after  a  dissolution,  was  to  divide 
the  stock  of  goods  on  hand  between  the  partners,  or  for  one  partner  to 
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purchase  out  the  other,  and  that  it  was  not  customary  to  sell  the  stock  on 
hand  by  auction  ;  and  that  when  this  mode  of  sale  was  resorted  to,  it  was 
generally  attended  with  considerable  loss  with  reference  to  the  appraised 
value.  It  further  appeared,  that  the  partner  in  whose  sole  possession 
such  goods  were  left,  in  order  to  render  them  saleable,  had  replenished 
the  stock  with  new  and  more  saleable  goods,  and  had  so  intermingled  the 
new  and  old  goods  that  it  became  impracticable  for  him  to  keep  a  sepa- 
rate account  of  the  sales  of  the  old  stock.  It  was  held,  that  these  cir- 
cumstances did  not  prevent  the  operation  of  the  general  rule  requiring  a 
sale  as  a  criterion  of  value. — Sigourney  v.  J\himi,  7  Coiin.  Rep.^  324. 
Dotigheriy  v.  Van  JVostrand,  1  Hoffmanns  V.  Ch.  R^p.,  539.  Leach  v. 
Leach,  18  Pick.,  68. 

There  are  many  cases  in  which  a  court  of  equity  will  assist  the  set- 
tlement of  partnership  accounts,  by  decreeing,  in  the  first  place,  a  sale  of 
the  property. — 1  Swansi.,  523. 

In  Featherstonhaugh  v.  Femvick,  where  there  originally  had  been  ar- 
ticles of  partnership,  and  by  those  articles  it  was  stipulated,  that  upon  the 
retirement  of  a  partner  his  share  should  be  taken  at  a  valuation.  Yet,  in- 
asmuch as  the  partnership  had  been  continued  beyond  the  term  limited 
by  the  articles,  and  so  had  become  a  partnership  at  will.  Sir  William 
Grant  held,  that  the  share  of  the  retiring  partner  was  not  to  be  taken  at  a 
valuation,  without  his  consent,  but  that  a  court  of  equity  might  decree  a 
sale  of  the  whole  property. — 19  Ves.,  298.     2  How.  Supp.,  4.78. 

In  Wilson  v.  Greenwood,  the  partnership  was  founded  in  articles,  and 
a  special  proviso  was  made  as  to  the  assignment  of  each  partner's  share, 
upon  his  death,  retirement  or  bankruptcy.  Upon  the  bankruptcy  of  one 
of  the  partners  it  was  found  to  be  impracticable,  if  not  illegal,  to  act  upon 
the  proviso.  The  partnership,  therefore,  being  pro  tanto  a  partnership  at 
will,  a  sale  of  the  whole  property  was  decreed  without  hesitation. — 1 
Swanst.,  471.     1  J.  Wills.,  223. 

Again  in  Cooke  v.  Collingridge,  a  proviso  was  contained  in  the  articles 
of  partnership,  specifying  the  mode  of  distribution  of  the  stock  at  the  ex- 
piration of  the  term.  It  was  held,  however,  that  the  articles  could  not 
be  literally  acted  upon,  and  therefore,  that  upon  the  expiration  of  the 
term  the  stock  was  to  be  sold,  and  the  accounts  taken,  as  in  the  case  of 
a  partnership  at  will. — Jac.  Rep.,  607. 

Although  the  cases  in  which  a  sale  has  been  decreed  have  generally 
related  to  real  effects,  and  although  it  has  been  said,  arguendo,  that  partner- 
ship property  which  is  capable  of  a  division  ought  not  to  be  sold,  yet  it 
seems  clear,  upon  authority  as  well  as  principle,  that,  whatever  be  the 
nature  of  the  property,  if  it  can  be  shown  that  a  settlement  of  accounts  on 
the  footing  of  a  general  sale  would  be  most  beneficial  to  the  parties,  such 
a  sale  v/ill  be  decreed.  Thus,  the  household  goods,  furniture,  &c.,  of  a 
house,  may  be  decreed  to  be  sold  as  well  as  the  house  itself;  and  where 
a  house  which  is  partnership  property  is  decreed  to  be  sold,  and  several 
years  have  elapsed  since  the  dissolution,  the  master  will  be  directed  to 
take  an  account  of  the  particulars  of  the  partnership  property  which  was 
in  the  house  at  the  time  of  the  dissolution,  and  of  the  value  of  the  property 
at  the  time  j  and.  to  inquire  whether  any  part  of  that  property  still  remains 
52 
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m  the  house. — Kerot  v.   Bnrnard,  4  Russ.,  161.     Sigourney  v.  Munn.,  7 
Conn.  Rep.,  324<. 

'J'herci'ore,  in  a  case  where  very  extensive  partnership  premises  were 
decreed  to  be  sold,  Lord  Eldon  drew  up  an  extremely  minute  order,  declar- 
ii;?  the  limited  nature  of  the  good-will ;  how  far  it  might  be  abridged  in  the 
hands  of  a  purchaser  by  the  influence  of  the  original  partners ;  and  by 
what  means  a  purchaser  miglit  be  made  acquainted  with  the  probable  ad- 
vantages or  disadvantages  arising  from  it.  Accordingly,  in  the  printed 
particulars  of  the  sale,  the  master  inserted  a  notice  that  the  old  partners 
were  to  be  at  liberty  to  bid,  and  that  no  estimated  value  was  put  on  any 
subject  as  good-will.  He  likewise  inserted  the  amount  of  the  preceding 
three  or  four  years'  profits  with  the  names  of  the  customers  of  the  concern 
at  the  time  of  the  dissolution. — Cooke  v,  Collingridge,  Jac.  Rep.,  607. 

11.  What  are  the  main  questions  to  be  considered  in  taking  of  partner- 
ship accounts "? 

In  taking  the  partnership  accounts,  it  is  mainly  to  be  considered  what 
was  the  value  of  the  joint  property,  and  what  the  amount  of  the  joint  debts 
at  the  time  of  the  dissolution  ;  what  was  the  share  of  the  retired,  de- 
ceased or  bankrupt  partner  in  the  joint  property;  whether,  and  to  what 
extent  the  joint  capital  has  been  employed,  or  joint  debts  incurred,  since 
the  dissolution  ;  whether  any  of  the  joint  property  ^>^  specie  has  been  sold 
since  the  dissolution  ;  if  so,  what  the  gross  amount,  and  what  the  interest 
of  the  profits  ;  on  the  other  hand,  whether  any  of  the  joint  property  in 
specie  having  been  sold,  the  profits  have  been  applied  to  the  purchase  of 
other  property  in  specie  ;  and  generally  whether  and  to  what  extent  the 
joint  property  has  been  traded  with  since  the  dissolution.  These,  with 
many  oiher  considerations  bearing  on  each  particular  case,  must  be  duly 
weighed  in  the  arrangement  of  complicated  partnership  accounts.  And 
it  may  here  be  remarked  that  the  account  is  founded  on  the  same  princi- 
ples, in  whatever  manner  the  dissolution  may  have  taken  place — whether, 
therefore,  the  affairs  are  to  be  adjusted  between  the  remaining  and  retir- 
ing partner,  the  surviving  partner  and  the  executor  of  the  deceased  part- 
ner, or  the  solvent  partner  and  the  assignees  of  the  bankrupt  partner. — 
Collyer  on  Partnerships,  171. 

When  a  partnership  is  closed  by  the  intervention  of  a  court  of  equity, 
the  court  orders  a  sale  of  the  partnership  property  ;  and  the  debts,  &c.,  due 
to  sti  angers  being  first  paid,  each  partner  who  has  made  advances  beyoifa 
his  share  on  account  of  the  firm,  or  to  whom  there  is  a  balance  due  from 
the  partnership,  is  reimbursed  or  paid  out  of  the  partnership  funds  ;  and 
if  any  one  has  failed  to  furnish  his  due  share  of  capital  or  advances,  the 
deficit  constitutes  a  debt  from  him  to  the  firm,  which  may  be  retained  out 
of  his  share  in  the  division  ;  and  after  several  partners  are  made  equal,  the 
funds  and  effects  remaining  as  joint  stock  will  be  divided  among  them  ac- 
cording to  the  terms  of  the  partnership.  Each  partner  has  a  lien  on  the 
partnership  stock  for  his  extra  advances,  or  the  balance  in  his  favor  on  the 
partnership  account ;  which  is,  in  effect,  a  lien  on  the  shares  of  each  of 
the  other  partners  ;  which,  though  it  may  not  be  enforced  before  a  disso- 
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liition,  continues  as  long  as  the  property  remains  joint  stock.  So,  where 
a  partner  sells  out,  the  purchaser  takes  only  the  interest  his  vendor  was 
entitled  to,  according  to  these  principles;  that  is,  takes  it  subject  to  such 
reduction  of  the  nominal  amount  as  may  be  caused  by  reimbursing  other 
partners  for  their  extra  advances,  &c.,  on  making  up  the  vendor's  deficit 
to  the  firm. — Herman  4*  Sun  v,  Louisiana  State  his.  Co.,  8  L.  R.,  289. 
Honore  v.  Colhnsnil,  7  Dana,  291.  McLa7iaha7iv.  Ellery,  3  Mason,  269. 
Clarke  v.  Clarke,  4  Porter,  9. 

The  diflerent  things  which  one  partner  may  owe  to  the  Company  are  : 
1.  Those  which  he  has  promised  by  the  contract  to  bring  into  the  part- 
nership, and  which  he  has  not  yet  brought  in.  2.  Those  which  he  has 
drawn  out  of  the  common  funds  for  his  private  affairs.  3,  For  the  repa- 
ration of  all  torts  which  are  caused  by  his  fault  to  the  property  or  busi- 
ness of  the  partnership. — Pothier  Cont.  de  Sac,  ch.  7,  Mo.  109. 

When  the  things  which  one  has  promised  to  bring  into  the  partner- 
ship are  specific  corporeal  things,  and  they  happen  to  perish  without  his 
fault,  and  before  he  is  put  in  mora  by  his  co-partner,  i.  e.  summoned  or 
legally  called  upon,  and  a  refusal  to  comply,  he  is  discharged  from  his 
obligation ;  because  in  all  cases  of  debts,  of  things  specific  and  certain, 
the  risk  lies  upon  the  creditor. — Pothier  des  Obi.,  part  3,  ch.  6,  art.  4. 

As  if  Jacques  should  propose  to  Pierre,  a  wine  merchant,  to  become 
a  partner  in  his  trade,  and  they  enter  into  a  contract.  Pierre  is  to  bring 
in  a  hundred  casks  of  wine  which  be  has  in  his  cellar.  Jacques  has  also 
promised  to  bring  in,  and  to  transport  them  to  the  cellar  of  Pierre,  a  hun- 
dred casks  which  are  in  a  certain  wine-house  of  Jacques ;  while  they  are 
there,  and  before  Jacques  has  been  put  in  mora  for  not  transporting  them 
to  the  partnership  cellar,  lightning  falls  upon  the  house  of  Jacques  and  the 
greatest  part  of  the  wine  is  consumed,  this  loss  is  by  vis  major  and  with- 
out the  fault  of  Jacques,  and  must  be  borne  by  the  partnership.  But  if 
the  loss  had  not  happened  until  Jacques  had  been  put  in  mora  by  judicial 
summons,  he  alone  must  bear  the  consequence,  for  it  was  his  wrong  that 
the  wine  was  in  the  house — and  he  yet  remains  a  debtor  to  the  partner- 
ship for  the  hundred  casks  of  wine. — Pothier  des  Obi.,  JYo.  628. 

But  it  may  happen  that  the  loss  of  specific  things  which  one  partner 
has  promised  to  bring  into  the  firm  but  has  neglected  to  do  so,  shall  fall 
upon  the  firm,  even  though  the  partner  has  been  put  in  mord.  Ex.  g.  If 
I  have  contracted  with  several  persons  a  partnership  in  the  business  of 
sugar  refiners,  and,  among  other  things,  I  promise  to  furnish  a  store-house 
belonging  to  me,  to  become  the  common  property  of  all  the  partners  ;  and 
after  I  have  been  put  in  mora  for  not  delivering  the  keys  to  the  adminis- 
trator of  the  concern,  the  house  is  burned  by  lightning:  this  loss,  though 
it  has  arrived  since  my  default  to  discharge  my  obligation,  falls  upon  the 
partnership;  for  it  would  have  been  sustained  if  I  had  performed  my  pro- 
mise and  duly  surrendered  possession,  and  I  discharge  my  obligation  by 
giving  possession  of  the  place  and  materials  which  remain. 

The  above  examples  have  relation  to  things  corporeal,  certain,  and 
determinate. 

But  when  one  of  the  partners  has  promised  a  certain  sum  of  money, 
or  a  certain  quantity  of  corn,  or  wine,  &;c.,  or  things  indeterminate,  as  so 
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many  cows,  without  saying  what  cows,  these  questions  cannot  arise,  as  is 
shown  by  the  following-  example: 

We  have  contracted  a  partnership  together  to  go  and  purchase, 
in  different  provinces,  certain  merchandise,  which  we  are  to  bring  hither 
to  sell,  and  we  have  agreed  that  each  shall  put  in  1000  crowns  for  partner- 
ship funds.  ][,  before  the  execution  of  this  agreement,  robbers  should 
force  your  cofiers  and  take  therefrom  the  1000  crowns  which  you  had 
destined  for  the  partnership,  this  loss  should  not  fall  upon  the  company, 
for  it  cannot  be  known  that  the  funds  of  which  you  were  robbed  were 
identically  those  which  you  owed  to  the  partnership ;  therefore  you  are 
not  discharged  from  your  promise.  But  if  you  have  commenced  the  exe- 
cution of  the  contract  by  having  departed  to  go  and  purchase  the  mer- 
chandise, for  which  purpose  you  carry  with  you  the  1000  crowns,  and  you 
are  robbed  of  them  on  the  road,  the  loss  must  fall  upon  the  partnership, 
for  you  are  supposed  to  have  paid  to  the  partnership  the  1000  crowns 
which  you  owed,  by  taking  them  with  you  on  the  voyage  which  you  made 
for  the  purpose  of  executing  the  business  of  the  partnership  ;  those  funds 
having  by  ihat  become  the  funds  of  the  partnership,  the  robbery  must  par 
consequence  fall  upon  the  partnership. 

Celsus  tractat  ;  si  pccuniam  contzdissimus  ad  mercem  tmendam^  et  mea 
pecunia  perisset,  cui  perierit.  Et  ait ;  si  post  collationem  evenit  ut  ferierit, 
quod  nan  periret  nisi  societate  coita  esset,  utrique  perire  ;  ut  puta,  si  pecunia 
cum  pereat  portaretur  ad  mercem  emendam,  periit :  si  vero  ante  collationem, 
posiquam  earn  deslinasses,  iu?ic  periit :  nihil  eo  nomine  consequeris,  inquii, 
quia  non  societate  periit. — Pothier  Cont.  de  Soc,  ch.  7,  .A'o.  112. — Dig.,  lib. 
17,  tit.  2,  /.  58.     Pro  Soc. 

Entre  les  choses  dont  un  associe  pent  etre  debiteur  a  la  sociite,  on  doit 
comprendre  les  sommes  auxquelles  monte  Vestimation  des  dommages  qu'il  a 
causC'S  par  safaute  dans  les  effets  ou  dans  les  affaires  de  la  socielc.  Each  of 
the  partners  is  held  only  for  ordinary  negligence,  and  not  for  slight 
faults.  /S"i/  n'a  pas  la  mime  prcvoyajice  qu'o7it  dans  leurs  affaires  les  plus 
habiles  peres  de  famille,  ses  assocics  ne  doivent  pas  lui  imputer  a  eux-mlmes 
de  s^etre  associes  avec  lui : — culpa  non  ad  exactiorem  diligentia7/i  redigenda 
est  ;  sufficit  enim  talem  diligentiam  communibus  rebus  acUiibere,  qtialem  suis 
rebus  adkibere  solet ;  quia  qui  parum  diligentem  sibi  socium  acquirit,  de  se 
queri  debet. — L.  72,  jf.  pro.  Soc. — Inst.  Just.,  lib.  3,  tit.  26,  sec.  9. 

A  partner  is  bound  even  for  neglectful  omissions,  as  if  he  should  ne- 
glect to  make  a  purchase  which  would  have  been  advantageous  to  the 
company.  Si  qui  societatem  ad  emendum  coierint,  denique  res  alterius  dolo 
vel  culpa  empta  non  sit,  pro  socio  esse  actionem  constat. — L.  52,  ff.  pro  soc. 

A  partner  may  not  be  excused  for  gross  negligence,  even  if  he  was 
in  the  habit  of  such  negligence  in  his  own  affairs.  Every  person  is  pre- 
sumed capable  of  the  ordinary  care  which  persons  of  the  least  intelligence 
exercise  in  their  business  ;  and  if  he  does  not  practise  this  care,  it  is  sup- 
posed to  be  through  voluntary  and  culpable  laziness,  for  which,  in  truth, 
he  is  answerable  to  no  one  so  far  as  his  own  concerns  only  are  affected  j 
but  he  is  accountable  to  his  co-partners  when  he  has  this  neglect  for  the 
affairs  of  the  partnership. 

He  cannot  refuse  to  indemnify  the  partnership  for  damages  which 
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have  been  caused  by  his  fault;  and  he  cannot  oppose  as  a  compensation 
or  set-off,  extraordinary  profits  which  he  has  made  by  his  industry  in  other 
affairs. 

J\  pn  ob  earn  rem  minus  ad  periculvm  socii  pertinet  quod  negligentia  ejus 
perisset,  quod  in  plerisque  aliis  i7idustrid  ejus  socieias  aucta  fuisset ;  et  im- 
perator  pronunciavit. — L.  25,  ff.  pro.  soc.  Et  ideo  si  socius  quccdain  negli- 
genter  in  sociefate  egissel,  in  plerisque  autem  societatem  auxissei,  non  com- 
pensatur  compendium  negligentia. — L.  26,  pro.  Soc. 

The  reason  is  that  the  party  owing  to  the  company  all  his  industry 
has  done  no  more  than  his  duty  towards  it,  in  bringing  to  it  all  the  profits 
which  he  has  gained,  consequently  the  partnership  owes  him  nothing,  by 
reason  of  that,  which  he  can  oppose  in  compensation  to  that  which  he 
owes. — Pothier  Conirat  de  Societe,  ch.  7,  JVo.  125. 

Un  nssocie  doit  etre  indemnist  par  la  societe  non  seulement  des  de- 
bourses  qu'il  a  f aits  et  des  obligations  qu^il  a  conlractees  directement  et  princi- 
pale7nent  pour  les  affaires  de  la  societe  ;  il  doit  pareillement  Pkra  des  risques 
ct  des  hasards  qu'il  a  courtis,  lorsqu^ils  Hoiejit  inseperables  de  la  gestio?i  qu^il 
a  eue  des  affaires  de  la  societe,  et  qii'il  ne  les  a  courus  que  pour  les  dites  af- 
faires :  car  la  societe  devant  avoir  tout  le  profit  qui  resulte  de  cette  gestion,  il 
est  equitable  qu'elle  supporte  tous  les  risques :  Ubi  lucrum,  ibi  et  periculum 
esse  debet. 

Upon  this  point  the  Roman  jurisconsults  have  discussed  the  follow- 
ing : 

"  If  one  of  the  partners  should  be  wounded  by  slaves  whom  he  was 
leading  to  market  to  sell  on  account  of  the  company,  in  endeavoring  to 
prevent  their  escape,  Avould  he  have  a  right  to  indemnity  from  the  firm  for 
expenses  resulting  from  the  v/ound  or  attending  upon  its  cure  %  Labeo, 
chief  of  the  school  of  Proculians,  held  the  negative,  because  these  expen- 
ses were  not  made  for  the  affairs  of  the  partnership,  which  had  only  been 
the  accidental  cause. — Quia  id  non  in  societatem  quamvis  propter  concieta- 
tern  impensum. 

On  the  contrary,  Julien,  who  was  of  the  school  of  Sabinians,  held  the 
affirmative,  and  his  opinion  has  prevailed. — Secundum  Julianum  tamen 
quod  medicis  pro  se  datum  est  recipere  potest :  quod  verum  est.  Dig.  pro. 
Soc,  1.61. 

The  reason  is,  that  the  risk  run  by  the  partner  of  being  maltreated  by 
the  slaves  was  a  risk  inseparable  from  their  conduct,  and  which  he  would 
not  have  incurred  but  for  the  affairs  of  the  company;  consequently  he 
should  be  indemnified  by  the  company. — Pothier  Cojit.  de  Soc,  ch.  7, 
JVo.  128. 

For  the  same  reason  the  same  Julien  decides  that  if  a  partner,  while 
on  a  voyage  which  he  undertook  on  the  affairs  of  the  company,  has  been 
attacked  by  robbers,  who  wounded  his  servants,  the  company  must  indem- 
nify him  for  what  the  robbers  have  taken,  and  for  the  expense  of  healing 
his  servants.  But  this  must  be  confined  within  the  strict  limits  of  the  part- 
nership business,  and  the  company  are  not  bound  to  indemnify  the  partner 
for  things  robbed  which  were  not  necessary,  having  regard  to  his  condi- 
tion for  the  voyage.     If  the  partner  has  taken  with  him  more  money  than 
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he  would  want  on  the  voyage,  and  things  which  he  could  well  do  without, 
the  company  do  not  bear  the  risk  of  the  surplus. 

So,  if  the  partner  take  with  him  a  great  number  of  servants,  the  com- 
pany are  only  bound  for  the  expense  of  curing  those  which  were  necessary 
for  the  voyage. 

Here  another  question  arises.  If  the  partner  has  taken  with  him 
more  money  than  is  required  for  the  journey,  and  saves  a  part  from  the 
hands  of  the  robbers,  is  the  part  saved  to  be  considered  as  of  that  which 
was  necessary  to  the  voyage  and  so  at  the  risk  of  the  company,  or  is  it  to 
be  considered  as  of  the  surplus  part  and  at  the  risk  of  the  partner  1 

There  is  no  reason  why  the  loss  should  be  imputed  more  to  one  fund 
than  to  the  other,  therefore  it  should  be  estimated  upon  both  by  propor- 
tions. For  example,  if  the  partner  required  ten  pistoles  for  the  voyage, 
and  carried  with  him  thirty,  of  which  he  saved  six,  the  company  have  only 
to  bear  the  risk  of  one-third  of  the  thirty  pistoles,  and  should  only  profit  by 
one-third  of  the  six  that  escaped  the  robbers,  and  consequently  must  in- 
demnify the  partner  in  eight  pistoles. — Pothier  de  Soc.y  c/i.T,  jYo.  130. 

The  company  is  in  truth  bound  to  indemnify  a  partner  the  losses 
which  he  has  sustained  when  they  are  the  natural  consequences  of  cer- 
tain risks  and  inseparable  of  the  administration  of  the  affairs  of  the  com- 
pany;  but  the  company  are  not  obliged  to  indemnify  him  for  losses  in  the 
administration  of  its  affairs,  if  these  losses  are  purely  accidental.  For 
example,  if  the  company  have  a  law-suit  with  a  person  who  was  a  friend 
of  one  of  the  partners,  and  this  person  takes  offence  at  the  suit  and  re- 
vokes a  legacy  which  he  had  given  to  the  partner,  or  divests  him  of  a 
commission  which  he  had  procured  for  him,  though  the  partner  has  sus- 
tained liiese  losses  because  of  the  company,  yet  he  can  make  no  pretence 
that  the  company  shall  indemnify  him. 

So  a  partner  cannot  claim  to  be  indemnified  for  losses,  accruing  by 
reason  that  the  care  which  he  has  bestowed  upon  the  partnership  business 
has  compelled  him  to  neglect  his  own  proper  affairs. 

Where  one  of  the  partners  becomes  a  creditor  of  the  firm,  each  of  his 
co-partners  are  only  bound  to  him  for  the  proportion  which  he  has  in  the 
concerns  while  they  are  all  solvent  ;  but  if  some  become  insolvent,  the 
equality  which  should  enure  between  partners  does  not  permit  that  the 
creditor  partner  should  alone  support  the  consequence  of  such  insolvency. 
Proculus  pntat,  hoc  ad  ceterorum  onus  pertinere  quod  ab  aliquibus  servari 
non  potent,  quoniam  aocietns  quam  contrahitur  tarn  lucri  quum  damni  com- 
munio  initur. — Dig.  pro.  Soc,  I.  57. 

As  if  there  should  be  four  partners,  each  interested  one-fourth,  and 
one  is  creditor  of  the  concern  in  the  sum  of  $1200,  and  one  is  insolvent, 
each  of  the  solvent  owes  8300  as  his  own  share,  and  §100  as  the  share 
of  the  insolvent. — Pothier  Cont.  de  Sac,  ch.  7,  JVo.  132. 

12.  What  is  the  rule  as  to  the  right  of  a  member  of  a  partnership  formed 
for  illegal  purposes  to  demand  an  account  and  distribution  of  profits  1 

That  a  partner  in  such  a  firm  has  no  right  to  the  assistance  of  a  court 
of  justice  to  compel  an  account  of  receipts  and  profits,  and  even  when  the 


OF  PARTNERS.  415 

general  business  of  the  firm  is  legal,  and  some  particular  illegal  transac- 
tion has  been  effected  by  one  partner,  the  other  cannot  compel  an  account 
of  the  profits,  because  the  law  will  not  permit  partnerships  to  extend  to 
illegal  objects. 

Public  morals,  public  justice,  and  the  well-established  principles  of 
judicial  tribunals  alike  prohibit  the  interposition  of  courts  of  justice  to 
lend  their  aid  to  effect  such  purposes. 

The  law  leaves  the  parties  to  such  a  contract  as  it  found  them.  If 
either  has  sustained  a  loss  by  the  bad  faith  of  a  particeps  crimims,  it  is 
but  a  just  infliction  for  a  premeditated  and  deeply  practised  fraud  ;  which, 
when  detected,  deprives  him  of  anticipated  profits,  or  subjects  him  to  un- 
expected losses.  He  must  not  expect  that  a  judicial  tribunal  will  degrade 
itself  by  an  extension  of  its  powers,  by  shifting  the  loss  from  one  to  the 
other:  or  to  equalize  the  benefits  or  burthens  which  may  have  resulted 
by  the  violation  of  every  principle  of  morals  and  of  laws. — Bartlev.  Col. 
man,  4  Peters''  S.  C.  Rep.,  184. 

In  relation  to  property  acquired  by  illicit  traffic,  a  partner  stands  in  a 
different  light  from  other  creditors  ;  they  claim  to  be  paid  out  of  the  gen- 
eral assets  of  their  debtor  ;  the  partner  seeks  for  one  half  of  the  property 
unlawfully  acquired,  and  cannot  be  listened  to. —  Jldams  v.  his  Creditor?, 
14  Lou.  Rep.,  454.  Morse  v.  Wilson,  4  T.  R.,  453.  Brotvne  v.  Duncan, 
10  Barn.  4*  Cresw.,  93.  Riggs  v.  Lawrence,  3  T.  R.,  454.  Cocio  v.  Be 
Bernales,  Ryan  Sf  Moody,  102.  Ewing  v.  Osbaldiston,  2  Mybw  S; 
Craig,  58, 


OF  THE  RIGHTS  OF  PARTNERS  AGAINST  THIRD 
PERSONS. 

1,  What  is  the  rule  as  to  the  right  of  partners  upon  sealed  instruments 
in  the  partnership  name  % 

Where  a  bond  is  given  to  a  firm,  without  any  provision  for  a  change 
taking  place  in  the  firm,  the  rights  of  the  partners  under  this  bond  will 
cease,  as  to  ^W  future  matters,  upon  the  incoming,  retirement,  or  death  of 
a  partner.  The  first  case  which  established  this  doctrine  is  that  of  Wright 
V.  Russell,  which  is  relied  upon  by  Lord  Kenyon  in  Myers  v.  Edge,  his 
Lordship  saying  : — "  I  very  much  approve  of  the  case  cited  from  Wilson." 
—Wright  v.  Russell,  3  Wils.,  532.     2  W.  BL,  934. 

Since  Lord  Mansfield's  time,  the  courts  have  adhered  entirely  to  the 
principles  of  Wright  v.  Russell.  Thus,  in  the  case  of  Strange  v.  Lee,  a 
bond  was  entered  into  by  one  Blyth,  and  the  defendant,  Lee,  conditioned 
for  the  payment  by  the  co-obligors,  their  executors,  &c.,  to  Walwyn, 
Strange  &  Co.,  bankers,  or  either  of  them,  of  all  sums  of  money  which 
should  become  due  to  them  from  Blyth,  for  money  advanced,  &c.  Wal- 
wyn died.  The  court  of  King's  Bench  held,  that  upon  this  event,  the  obli- 
gation ceased,  and  did  not  cover  advances  made  to  Blyth  after  that  period  ; 
and  that,  therefore,  the  surviving  partners  of  Walwyn  could  not  bring  an 
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•action  on  the  bond,  in  respect  of  any  such  advances. — Strange  v.  Lee,  3 
Easf,  43k 

So  where  a  firm  of  banlicrs,  five  in  number,  took  a  bond  conditioned 
for  the  re-payment  "  to  ihem,  of  any  money  advanced  by  them  five,  or  any 
or  cither  of  them,"  it  was  held  that  this  bond  did  not  extend  to  sums  ad- 
vanced by  the  survivors,  after  the  death  of  one  of  them.  "  The  words  of 
the  condition,"  said  Mansfield,  C.  J.,  "again  and  again  revert  to  the  obli- 
gees' capacity  of  bankers  ;  they  were  bankers  only  as  they  were  partners 
in  the  banking-house,  as  it  is  called  ;  and  this  security  is  conditioned  to 
pay  any  money  adv^anced  by  them  five,  or  any  or  either  of  them."  Taking 
these  last  words  by  themselves,  it  might  at  first  be  conceived,  that  if  any 
of  the  five  advanced  money,  this  bond  should  secure  it ;  but  the  words  are 
afterwards  explained,  where  it  is  seen  that  the  money  is  to  be  paid  to  the 
five.  Now,  it  could  never  be  intended  that  money  advanced  by  one  of 
them  should  be  repaid  to  the  five  ;  and  this  shows  that  the  words  "  ad- 
vanced by  them,  or  anj""  or  either  of  them,"  must  be  confined  in  their  mean- 
ing to  monc)'  advanced  by  any  or  either  of  them,  in  their  capacity  of 
bankers,  on  behalf  of  all  the  five.  So,  conversely,  where  one  firm  of  bank- 
ers took  from  another  firm  of  bankers,  namely,  A.  &  B.,  a  bond  condi- 
tioned for  the  repayment  of  all  sums  of  money  for  which  they,  A.  &  B.,  or 
either  of  them,  should  draw  upon  the  obligees  by  means  of  bills,  it  was 
held,  that  this  bond  did  not  extend  to  a  bill  drawn  by  B.  after  the  death 
of  A. — Weston  v.  Barton,  4  Taunt.,  673.  Thomas  v.  De  Costa,  2  Moore, 
386.  Ex  parte  Watson,  19  Ves.,  459.  Simson  v.  Cooke,  I  Bing.,  4r)2. 
Dance  v.  Girdler,  1  JVew.  Rep.,  94. 

B.  Stokes,  Pemberton,  and  G.  Stokes,  by  an  indenture  of  the  4th  of 
January,  IS02,  covenanted  jointly  and  severally  with  Harding,  Oakes  and 
Wiilington,  their  executors,  administrators,  and  assigns,  that  they,  B. 
Stokes,  Pemberton  and  G.  Stokes,  or  some  or  one  of  them,  or  some  or 
one  of  their  heirs,  &;c.,  would  pay  to  Harding,  Oakes  and  Wiilington,  or 
to  the  survivors  or  survivor  of  them,  or  to  the  executors,  &c.,  of  such  sur- 
vivors, upon  demand,  all  sums  of  money,  not  exceeding  JE20,000,  which 
then  were,  or  should  at  any  time  thereafter,  before  and  until  the  19th  of 
February,  1807,  become  due  and  owing  from  B.  Stokes  to  Harding,  Oakes 
and  Wiilington,  or  to  the  survivors  or  survivor  of  them,  or  to  the  execu- 
tors or  administrators  of  such  survivor,  either  for  principal  money  then 
already  lent  or  advanced,  or  thereafter,  within  the  time  aforesaid,  to  be  lent 
and  advanced  ;  or  for  interest  then  due  or  to  become  due  thereon  ;  or  for 
money  then  already  paid  or  lent,  or  thereafter,  within  the  time  aforesaid, 
to  be  paid  or  lent  by  Harding,  Oakes  and  Wiilington,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of  such  survivor,  to 
B.  Stokes,  or  to  his  order,  or  for  his  use,  &c. 

Harding  died  in  March,  1802,  having,  by  virtue  of  a  power  reserved 
to  him  in  the  partnership  articles,  bequeathed  his  share  of  the  business  to 
his  executors,  in  trust  for  his  children. 

The  business  was  accordingly  carried  on  by  the  executors,  conjoint- 
ly with  Oakes  and  Wiilington.  It  was  contended,  that,  by  the  introduc- 
tion of  the  executors  into  the  firm,  no  new  partnership  was  created,  and 
therefore,  that  the  indenture  of  January,  1802,  was  a  security  for  monies 
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advanced  to  B.  Stokes,  by  Oalces,  Willington,  and  the  executors  of  Hard- 
ing. But  Lord  Lyndhurst  held,  clearly,  that  the  partnership  with  the  ex- 
ecutors was  a  new  partnership,  and  therefore  that  the  instrument  did  not 
extend  to  moneys  advanced  by  such  new  partnership,  as  it  could  not  apply 
to  advances  made  by  a  firm  consisting  of  Oakes,  Willington,  and  another 
person,  who  was  not  a  member  of  the  firm  on  the  4th  of  January,  1802. — 
Pemberton  v.  Oakes,  4  Russell,  15i.     Ex  parte  Watson,  19  Ves.,  459. 

2.  What  is  the  rule  where  the  bond  is  given  in  the  partnership  name "? 

Where  a  bond  is  given  to  a  firm,  by  the  name  which  it  has  used  for 
manv  years,  without  alteration,  evidence  may  be  admitted  to  prove  to  what 
individuals,  trading  under  that  name,  the  bond  was  given.  Consequently, 
those  partners  to  whom  the  bond  was  in  fact  given,  may  recover  in  an  ac- 
tion on  the  bond,  although  the  bond  does  not  appear  on  the  face  of  it  to 
have  been  made  to  them  in  particular,  but  to  the  firm  by  its  general  name. 
Thus,  in  an  action  on  a  bond,  the  bond  being  read,  it  appeared  that  the  de- 
fendant thereby  bound  himself  to  the  "  widow  Moller  &  Son,"  it  was 
proved  that  the  widow  Moller  had  been  dead  some  years  before  the  exe- 
cution of  the  bond,  and  that  the  plaintiffs,  her  sons,  had  since  continued 
to  carry  on  trade  under  the  old  firm.  On  its  being  objected  that,  although 
a  bill  of  exchange  or  a  promissory  note  might  be  given  to  a  mercantile  firm, 
yet,  in  such  a  solemn  instrument  as  a  bond,  the  names  of  the  obligees 
must  be  named.  Mansfield,  C.  J.,  thought  it  was  enough  if  the  plaintiffs 
were  proved  to  be  the  persons  meant  by  the  widow  Moller  &  Son ,  and 
they  had  a  verdict  accordingly. 

Where  a  bond  is  given  to  the  trustees  of  a  trading  company,  condi- 
tionally to  secure  the  faithful  services  of  a  clerk  to  the  company,  this  bond 
will  remain  in  full  force  so  long  as  such  clerk  acts  in  such  capacity,  and 
notwithstanding  the  fluctuations  of  the  company. — Moller  v.  Lambert,  2 
Campb.,MS.  JMetcalf  v.  Bruin,  12  East,  4^00.  2  Campb.,  4^22.  Simson 
V.  Ingham,  2  Barn.  <S'  Cresw.,  65.  2  JDowl.  4"  Ryl•^  249.  Simson  v. 
Cooke,  1  Bing.,  452. 

The  extent  of  the  liabilities  of  the  obligor  and  sureties  in  a  bond,  have 
been  discussed  in  the  courts  of  the  United  States,  in  the  following  cases. 
— Hopkirk  v.  McConico  et  al.,  2  Brock.  Rep.,  220.  Pendleton^s  Executors 
V.  The  United  States,  2  Brock.  Rep.,  76.  Lidderdale  v.  Robinson,  2  Brock. 
Rep.,  159.  Bank  of  the  United  States  v.  Winston's  Executors  et  al.,  2 
Brock.  Rep.,  252.  United  States  v.  Graves  et  al.,  lb.,  379.  United  States 
V.  Maurice  et  al.,  lb.,  96.  Dox  v.  The  Postmaster  General,  1  Peters''  S. 
C.  Rep.,  325.  United  States  v.  Stansbury  et  al.,  1  Peters''  S.  C.  Rep.. 
575.  Hunter  v.  The  United  States,  5  Peters'  S.  C.  Rep.,  173.  Farrow  Sr 
Browne  v.  The  United  States,  5  Peters'  S.  C.  Rep.,  373.  United  States  v. 
Orr's  Administrators,  8  Peters''  S.  C.  Rep.,  399.  United  States  v.  Jones, 
8  Peters'  S.  C.  Rep.,  375.  United  States  v.  Bradley,  10  Peters'  S.  C. 
Rep.,  443.  Sprig  v.  The  Bank  of  Mount  Pleasant,  14  Peters'  S.  C.  Hep., 
201.  United  States  v.  Boyd,  lb  Peters'  S.  C.  Rep.,  187.  United  States 
V.  Cushman,  2  Sumner's  Rep.,  310.  Gass  v.  Stinson,  3  Sumner,  454. 
Wood  V.  Mann,  3  Sumner,  318.  Wiggin  v.  Dorr,  3  Sumner,  410.  The 
53 
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above  cases  are  generally  upon  official  bounds,  but  they  are  referred  to 
here  as  illustrating  the  doctrine  above  discussed. 

3.  What  is  the  rule  as  to  the  limits  of  the  rights  of  partners  upon  parol 
contracts  I 

The  limits  of  the  rights  of  partners,  under  parol  or  unsealed  written 
contracts,  are  determined  by  the  same  rules  as  those  which  we  have  en- 
deavovcd  to  develope  in  regard  to  sealed  contracts.  These  rules  may,  in 
fact,  be  said  to  apply  to  every  species  of  particular  arrangement  made  by 
a  creditor  with  the  firm  with  which  he  deals. — 19  Ves.,  607.  2  Rose  Bank 
Cos.,  376. 

Where  A.  deposited  with  his  bankers  several  deeds,  and  signed  a 
memorandum  addressed  to  Messrs.  Y.  &  Z.,  bankers,  stating  that  he  had 
deposited  the  deeds  "as  collateral  security  for  the  balance  of  any  sum  or 
sums  of  money  which  you  may  at  any  time  advance  for  my  account,  and 
which  I  hereby  oblige  myself,  my  heirs  or  executors,  to  assign  in  a  legal 
manner,  whenever  required  so  to  be."  Lord  Eldon  held,  that  this  deposit 
and  agreement  alone,  without  any  further  agreement,  did  not  e-xtend  to 
advances  afterwards  to  be  made  by  the  house,  whenever  the  partners 
should  be  changed. — Ex  parte  Kensington,  2  Ves.  4"  -Bea.,  79. 

Upon  the  same  principles,  a  guarantee  given  to  the  whole  firm  shall 
not,  prima  facie,  enure  to  the  benefit  of  the  remaining  partners. — Myers 
v..  Edge,  7  Burn.  <t  East,  254.  Grant  v.  JVciylor,  4  Cranck,  224.  liobson 
V.  Drurnmond,  2  Barn.  Sf  Adolf  h.,  303.  Ex  parte  Hooper,  1  Rose,  328. 
Ex  parte  Marsh,  2  Rose,  239.  Ex  parte  Lloyd,  1  Glyn.  4"  Jam.,  339.  But 
there  are  many  cases  in  w^hich  unsealed  contracts  may  be  enlarged  or  ex- 
plained, either  by  aliberal  construction  of  the  contract  itself,  or  by  evidence 
of  matters  dehors  the  contract.  The  effect,  therefore,  of  such  construction 
or  evidence,  may  be  to  enlarge  the  rights  of  partners  seeking  the  benefits 
of  such  contracts,  so  as  to  give  them  a  remedy  adapted  to  the  various 
changes  of  the  firm.  Thus,  it  has  been  held,  that  equitable  mortgages, 
though  evidenced  by  a  written  memorandum,  may  be  enlarged  even  by 
parol :  where,  therefore,  such  a  mortgage  is  made  to  the  members  of  a  firm, 
if  upon  the  affidavit  and  examination  taken  together,  aided  by  the  extreme 
probability  of  the  intention  of  the  parties,  it  can  be  collected,  that  what 
was  originally  deposited  for  one  purpose  should  be  held  as  deposited  also 
for  another,  with  reference  to  the  demand  of  the  subsequent  partners,  such 
an  enlargement  of  the  original  mortgage,  though  by  parol,  will  be  sufficient. 
— Ex  parte  Hooper,  1  Rose,  328.  Ex  parte  Marsh,  2  Rose,  239.  Ex  parte 
Lloyd,  1  Glyn.  6i  Jam.,  339. 

Where  an  equitable  mortgage  was  made  to  a  firm  of  five,  one  of  whom 
was  a  nominal  partner  only,  it  was  held  to  be  extended  by  subsequent 
agreement  to  the  actual  partnership  of  four. — Ex  parte  Alexander,  1  Glyn. 
4r  Jem.,  409.     Ex  parte  Kensington,  2  Ves.  Sr  Beames,  19. 

4.  What  is  the  rule  for  the  construction  of  guarantees  given  to  a  firml 
Guarantees  are  not  to  be  construed  strictly  according  to  the  letter,  but 
according  to  what  appears  generally  on  the  evidence  to  have  been  the  in- 
tention of  the  parties  ;  and  in  the  absence  of  much  evidence  on  this  head 
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then  most  strongly  against  the  guarantee. — Hargrave  v.  Smee,  3  Moore  4- 
Payne,  584.     Davie  v.  Pendergrass,  5  Barn.  Sf  Aid.,  192. 

Sometimes  a  guaranty,  though  given  only  to  one  partner,  may  enure 
to  the  benefit  of  the  whole  firm. — Garrett  v.  Handley,  4  Barn.  4'  Cresw., 
664.  7  DoivL  Sr  Ryl,  144.  Walton  v.  Dodson,  3  Car.  Sr  P.,  162.  Pease 
<§•  Hurst,  10  i?ar/2.  cj-  Cresw.,  122.  Morsehj  v.  Handford,  10  5am.  4- 
Cresw.,  729. 

A  letter  was  written  to  the  plaintiff,  requesting  him  to  furnish  the  per- 
sons, on  whose  account  the  letter  was  given,  who  were  partners,  "  with 
any  sum  they  might  want  as  far  as  $50,000,"  and  guaranteeing  the  pay- 
ment of  the  amount.  It  was  held,  that  the  guaranty  covered  advances 
only  to  the  persons  on  whose  account  it  was  given  whilst  partners,  and  on 
partnership  account,  and  could  not  be  implied  to  cover  advances  to  either 
of  the  partners  separately,  on  his  separate  account ;  that  the  authority  of 
the  guaranty  was  revoked  by  a  dissolution  of  the  partnership,  and  no  sub- 
sequent advances  made  by  the  plaintiff  after  a  notice  of  such  dissolution 
were  within  the  reach  of  the  guaranty. — Cremer  v.  Higginson,  1  Mason, 
323. 

Upon  a  guaranty  given  to  the  plaintiff  of  all  notes  of  Sturgis  which 
he  should  endorse,  to  the  amount  of  $10,000  ;  the  plaintiff  endorsed  notes 
made  by  Sturgis  to  that  amount ;  and  when  they  became  due  they  were 
taken  up,  and  new  notes,  signed  by  Sturgis  and  Lovell,  with  whom  Stur- 
gis had  subsequently  entered  into  partnership,  and  endorsed  by  the  plain- 
tiff, were  substituted  in  their  place.  It  was  held,  that  the  guaranty  did 
not  extend  to  the  new  notes  ;  and  that  by  the  substitution  the  old  notes 
were  extinguished. — Russell  v.  Perkins,  1  Mason,  368.  Edmondson  v. 
Drake  4"  Mitchell,  5  Peters'  S.  C.  Rep.,  624.  Drummond  v.  Prestman,  12 
Wheaton's  Rep.,  515.  Russell  v.  Clark's  Executors,  7  Crunch,  69.  Law- 
roson  V.  Mason,  3  Crunch,  ^^^2.  Lanusse  v.  Barker,  3  Wheat.,  101.  Lee 
V,  Dick,  10  Peters'  S.  C.  Rep.,  482. 

A  guaranty  is  a  mercantile  instrument,  and  to  be  construed  accord- 
ing to  what  is  fairly  presumed  to  have  been  the  understanding  of  the  par- 
ties, without  any  strict  technical  nicety. — Lee  v.  Dick.,  lb.,  482.  Watson's 
Executors  v.  McLaren,  19  Wendell,  557.  Hunt  v.  Smith,  17  Wendell,  179. 
Graham  v.  O'JVeal,  2  HalPs  Rep.,  474.  Clarke  Sf  Clarke  v.  Burdett,  2 
HalPs  Rep.,  197.  Albany  Dutch  Church  v.  Vedder,  14  Wendell,  165.  Sty- 
mets  V.  Brook,  10  Wendell,  206.  Kendal  v.  Wallis,  10  Wendell,  374. 
Mann  v.  Eckford's  Executors,  15  Wendell,  502.  Lanusse  v.  Barker,  10 
Johns.  Rep.,  312.  Salle  Sr  Warley  v.  Meugy,  1  Bail.  Rep.,  220.  Brumby 
V.  Dugan,  2  HilPs  Rep.,  508.  Shewell  v.  Knox,  1  Dev.,  511.  Adams, 
Cunningham  Sr  Co.  v.  Jones,  12  Peters'  Rep.,  207.  Reyjiolds  et  al.  v. 
Dougl'iss  et  al.,  12  Peters'  Rep.,  497.  King  v.  Hormones'  Heirs,  6  Lou. 
Rep.,  619.  Beel  v.  Jforwood,  7  Lou.  Rep.,  103.  Williams  v.  Reynolds,  11 
Louisiana  Rep.,  235.  Thompson  v.  Wilson's  Executors,  13  Louisiana  Rep., 
143. 

Where  the  defendants  gave  the  following  guaranty  :  Messrs.  M.  & 
D.,  my  son,  G.  D.,  is  desirous  of  commencing  business  in  your  way,  and 
wants  the  usual  credit  for  four  or  six  months.  If  you  think  proper  to  sup- 
ply hhn,  I  will  be  answerable  for  the  amount  of  jGlOO.     Held,  that  this 
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was  not  a  guaranty  binding  on  the  defendant  after  a  change  in  the  firm 
of  M.  &  TK—Dnj  V.  Davy,  2  Ferry  S^-  Davidson,  249. 

5.  What  is  the  rule  as  to  how  far  the  rights  of  partners  may  be  extin- 
guished by  the  act  of  one  member  of  the  firm  % 

A  release  by  one  partner  of  a  joint  debt  is,  at  least  in  many  cases, 
bindlno;  on  the  firm,  and  if  two  partners  commence  an  action,  one  may  re- 
lease the  subject  matter  of  it.  Hence  it  has  been  expressly  decided  that 
if  one  of  two  plaintiffs'  partners  release  a  defendant  after  action  brought, 
without  the  consent  of  the  other,  a  court  of  law  will  not  set  aside  such  re- 
lease, unless  fraud  be  clearly  established — 10  Moore,  393.  J\''apier 
V.  McLeod,  9  Wendell,  120.  Ferry  v.  Jackson,  4  Term,  i^ep.,  519.  Ellison 
V.  Dezell,  1  Selw.  JV.  C,  364.  Watson  on  Part.,  225.  Smith  v.  Stone, 
4  Gill.  Sf  Johns.,  310.  Bruen  v.  Marqtiand,  17  Johns.  Rep.,  58.  Pierson 
V.  Hooker,  3  Johns.  Rep.,  68.  JMont.  on  Partnership,  24.  Swan  v-  Steele, 
7  East,  211.  Hackshaw  v.  Perkins,  2  Swanst.,  birir .  Roberts  v.  Rowen 
Sr  Co.,  2  Har.  Rep.,  314. 

Dans  les  societies  soit  universelles,  soit  particulieres,  le  pouvoir  de 
Vassocie  administrateur  ne  s'etend  pas  jusqu^  a  pouvoir,  sans  Vavis  de  ses  as- 
socies,  transiger  sur  les  proces  de  la  societe  ;  car  cela  passe  aussi  le  pouvoir 
d'unfond':  de  procuration  genirale.  Mandato-generali  non  contineri  etiam 
transactionem  decidendi  causa  interpositam. — L.  GO,  ff.  de  pro  cur.  Pothier 
Contrat  de  Societe,  Pro.  Soc,  62. 

After  the  dissolution  of  a  partnership  between  Salmon  &  Browne, 
Salmon  executed  a  release  of  a  partnership  debt  in  the  name  of  the  firm, 
although  by  an  agreement  with  Browne,  a  moiety  of  the  debt  was  reserved 
to  Browne,  and  Salmon  was  not  authorized  to  release  more  than  his  own 
share.  It  was  held,  that  even  supposing  Salmon  released  only  his  own 
moiety  of  the  debt,  the  right  of  action  for  the  debt  was  gone. — Salmon  v. 
Davis,  4  Binney,  375. 

One  of  the  two  joint  plaintiffs,  who  had  formerly  been  partners, 
having  agreed  that  the  action  should  be  discontinued,  the  other  made  af- 
fidavit that  the  cause  of  action  was  a  debt  due  to  the  partnership,  and  that 
the  agreement  was  made  to  defraud  him,  by  collusion  between  the  co- 
plaintiff  and  the  defendant ;  and  thereupon  the  court  refused  to  order  a 
non-suit,  saying,  that  the  defendant  would  have  an  opportunity  when  the 
cause  should  be  tried,  of  showing  what  effect  should  be  given  to  the  agree- 
ment in  question. — Loring  v.  Brackett,  3  Pick.,  403.  Jfapier  v.  McLeod, 
9  Wendell,  120. 

6.  What  circumstances  will  amount  to  a  payment  of  a  debt  to  a  part- 
nership 1 

Payment  to  one  partner  is  payment  to  the  firm.  Lord  Tenterden 
held  that  after  a  dissolution  of  partnership  between  two  partners,  either 
partner  may  receive  a  debt  due  to  the  firm,  notwithstanding  a  stipulation 
in  the  deed  of  dissolution  that  one  shall  receive  all  the  debts.  His  Lord- 
ship therefore  ruled,  that,  to  an  action  brought  by  B.  against  C,  on  a  bill 
drawn  by  B.,  and  accepted  by  C,  after  the  dissolution  of  the  partnership 
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of  A.  and  B.,  but  for  a  debt  due  from  C.  to  that  partnership;  it  was  no 
answer  for  C.  to  say,  that  by  the  terms  of  the  dissolution,  A.  only  was  to 
receive  the  debts  of  the  firm. — Duffe  v.  East  India  Co.,  15  Ves.,  198. 
King  V.  Smith,  4>  Car.  S,'  Payne,  108,  191.  Bristow  v.  Taylor,  6  M.  Sf  S., 
156.  2  Starkie,  50.  Henderson  v.  Wild,  2  Campb.,  561.  Beckum  <^- 
Ecles  V.  Peay,  2  Bail.  Rep.,  133.  Allison  v.  Davidson,  2  Dev.  Eq.  Rep., 
79.  Cotton  V.  Evans,  1  JDev.  Sf  Batt.  Eq.  Rep.,  284'.  Weed  v.  Richardson, 
2  Dev.  4*  jBa«.  iLep.,  535.  Campbell  v.  Mathews,  6  Wendell,  551.  Gas5  v. 
Stinso7i,  3  Sumner,  99. 

If  a  debtor  of  a  partnership,  instead  of  paying  what  he  owes,  gives 
one  of  the  partners  authority  to  receive  moneys  on  his  account,  in  confi- 
dence that  they  will  be  applied  in  satisfaction  of  his  debt,  retainer  of  these 
moneys  by  the  partner  receiving  them,  is  equivalent  to  payment. — Per 
Sir  John  Leach,  1  Russell  4'  Mylae,  195.     Taml.,  332. 

Where  a  partnership  was  dissolved  and  a  receiver  appointed,  a  debtor 
knowing  thereof  will  not  be  discharged  by  payment  to  either  partner. — 
Manning  v.  Brickell,  2  Haywood  {jY.  C.)  133. 

Where  two  houses  are  partners  in  a  particular  transaction,  payment 
to  one  house  on  account  of  that  transaction,  is  payment  to  both.  So 
where  two  houses  have  a  common  partner,  payment  of  a  bill  of  exchange 
endorsed  from  one  house  to  the  other,  is,  in  law,  payment  to  both;  and 
although,  one  house  is  deprived  of  the  benefit  of  such  payment,  it  cannot 
sue  the  acceptor. — Jacaud  v.  French,  12  East,  317. 

But  where  a  person  is  indebted  to  a  firm,  and  also  separately  to  one 
of  the  partners,  payment  to  that  partner  is  not  payment  to  the  firm,  unless 
the  money  be  specifically  appropriated  to  such  purpose. — Johnson  v. 
Boo7ie's  Admrs.,  2  Harrington's  Rep.,  172.  Gass  v.  Stinson,  3  Sumner'' s 
Rep.,  99.  Pritchard  v.  Draper,  1  Russell  ^  Myl.,  191.  J^ottige  v.  Prit- 
chard,  2  Clarke  Sf  Fin.,  379. 

A  judgment  taken  by  one  of  two  joint  creditors  does  not  extinguish 
the  debt,  unless  it  be  clearly  taken  with  the  concurrence  of  both.  Where, 
therefore,  previously  to  the  dissolution  of  a  partnership,  one  of  two  part- 
ners took  a  warrant  of  attorney  to  himself  alone,  from  a  debtor  to  the 
firm,  and  afterwards,  with  notice  of  the  debtor's  insolvency,  entered  up 
judgment,  levied  execution  on  debtor's  goods,  and  received  several  sums 
of  money  from  the  sale  of  those  goods,  and  died:  It  was  held,  that  this 
act  of  the  deceased  partner  did  not  extinguish  the  debt  as  a  joint  debt, 
there  being  no  evidence  that  the  surviving  partner  extinguished  his  power 
to  receive  ;  consequently,  that  the  latter  was  liable  to  repay  to  the  as- 
signees of  the  debtor,  the  money  so  received  by  the  deceased  partner. — 
Biggs  V.  Fellows,  8  Barn.  <Sf  Cresw.,  402.     2  Man.  S,-  Ryl.,  450. 

Where  a  receipt  has  been  given  by  one  partner,  in  the  name  of  the 
firm,  but  without  the  knowledge  of  the  other  partners,  such  receipt  is  not 
conclusive  evidence  against  the  firm  in  an  action  by  them  for  their  de- 
mands.— Farrel  et  al.  v.  Hutchiiison,  1  Perry  Sf  Davidson,  437. 
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1.  In  what  respects  is  the  power  of  partners  to  sue  in  an  action  ex  con- 
tractu, not  co-extensive  with  that  of  individuals  % 

That  power  may  possibly  be  lost  by  the  death  or  accession  of  a  part- 
ner. So,  also,  where  the  same  person  is  member  of  two  different  firms, 
an  action  of  assumpsit  cannot  be  brought  by  one  firm  against  the  other  ; 
for,  in  such  a  case,  the  same  person  would  be  both  plaintiff  and  defendant 
in  the  same  action  ;  and  it  is  a  rule  at  law,  that  a  man  cannot  sue  himself. 
— Bosanquet  v.  Wray,  6  Taunt.,  598.  JMaffatt  v.  Van  Millengen,  2  Boss. 
Sr  Pull.,  124-.  De  Tastet  v.  Shaw,  1  Barn.  Sr  Aid.,  664-.  Comptonv. 
.Matthews,^  Lou.  Rep.,  136.  Keenev.  Lizardi,  6  Lou.  Rep.,  314-.  Lesseps 
V.  Architect  Co.,  1 3  Lou.  Rep.,  415.  Kenlock  v.  Hamblin,  2  Hill,  19.  Cald- 
well v.  Leiher,  7  Paige,  483. 

In  Jones  v.  Yates,  Sykes  &  Bury  being  partners,  Sykes  fraudulently 
gave  the  bills  of  the  partnership  in  discharge  of  his  separate  debt.  He 
likewise  applied  part  of  the  partnership  funds  to  the  same  purpose.  One 
question  was,  whether  the  partners  could  recover  the  amount  of  the  bills 
and  of  the  money  in  a  court  of  law;  namely,  by  bringing  trover  for  the 
bills,  and  assumpsit  for  the  money.  And  the  court  of  King's  Bench  held 
that  they  could  not.  "We  are  not  aware,"  said  Lord  Tenterden,  "of 
any  instance  in  which  a  person  has  been  allowed,  as  plaintiff  in  a  court  of 
law,  to  rescind  his  own  act,  on  the  ground  that  such  act  was  a  fraud  on 
some  other  person  ;  whether  the  party  seeking  to  do  this  has  sued  in  his 
own  name,  or  jointly  with  such  other  person." 

The  defrauded  partner  may,  perhaps,  have  a  remedy  in  equity,  by  a 
suit  in  his  own  name  against  his  partner  and  the  person  with  whom  the 
fraud  was  committed.  Such  a  suit  is  free  from  the  inconsistency  of  a  party 
sueing  on  the  ground  of  his  own  misconduct.  There  is  a  great  difference 
between  this  case  and  that  of  an  action  brouglit  against  two  or  more  part- 
ners, on  a  bill  of  exchange  fraudulently  made  or  accepted  by  one  partner 
in  the  name  of  the  others,  and  delivered  by  such  partner  to  a  plaintiff  in 
discharge  of  his  own  private  debt.  In  the  latter  case,  the  defence  is  not 
the  defence  of  the  fraudulent  party,  but  of  the  defrauded  and  injured  party. 

The  party  to  a  fraud,  he  who  profits  by  it,  shall  not  be  allowed  to 
create  an  obligation  in  another  by  his  own  misconduct,  and  make  that 
misconduct  the  foundation  of  an  action  at  law. — Jones  v.  Yates,  9  Barn. 
Sf  Cresw.,  532.     Biggs  v.  Lawrence,  3  Term  Rep.,  454. 

Persons  engaged  in  an  illegal  partnership  cannot  maintain  an  action 
on  any  contract  arising  out  of  their  dealings  as  partners-  The  illegality 
of  the  partnership  may  sometimes  be  pleaded  specially,  or  may  be  made 
the  ground  of  non-suit  at  the  trial. 

Where  the  partnership  is  legal,  the  partners  cannot  recover  upon  an 
illegal  contract,  although  such  contract,  at  the  time  it  was  made,  was 
known  only  to  one  of  the  members  of  the  firm. — Moise  v.  Wilson,  4  Term. 
Rep.,  353.     Brovm  v.  Duncan,  10  Barn.  4"  Cresw.,  93.     Biggs  v.  Law- 
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rence,  3  Term.  Rep.,  454.  Battle  v.  Coleman,  4  Peters'  Rep.,  184.  Adams 
V.  his  Creditor,  14  Z/O?^.  Rep.,  454. 

Persons  who  may  legally  be  partners  in  foreign  countries,  as,  for  in- 
stance, husband  and  wife,  are  not  permitted  to  sue  as  partners  in  this  coun- 
try. If  they  have  recourse  to  an  English  tribunal,  they  must  place  such 
a  plaintiff  before  that  tribunal  as  can  by  the  laws  of  this  country  be  per- 
mitted to  sue. 

Lastly,  the  rights  of  partners  to  sue  in  respect  of  partnership  trans- 
actions are  affected  by  the  bankruptcy  of  one  or  more  of  them.  For,  in 
that  case,  they  cannot  generally  maintain  an  action  ex  contractu,  wathout 
joining  the  assignees  of  the  bankrupt  as  plaintiffs.  Likewise,  if  one 
partner  in  an  adventure,  buy  goods  for  the  adventure  and  become  a  bank- 
rupt, and  his  vendor,  without  notice  of  the  partnership,  stop  the  goods  m 
transitu,  the  solvent  partner  is  then  tenant  in  common  of  the  goods  with 
the  vendor,  and  cannot  sue  the  latter  for  them  in  an  action  of  trover. — 
Cocio  V.  De  Barnales,  Ryan  <^  .Moody,  102.  Solomon  v.  jYissefi,  2  Terra. 
Rep.,  674.  Shaw  v.  Harvey,  1  .Mood.  Sr  Malk.,  526.  Dutch  East  India 
Company  v.  Van  Moses,  1  Str.,  612.  Melon  v.  Due  de  Fitz-James,  1  Bos. 
Sf  Pull.,  138.  The  British  Linen  Company  v.  Drummond,  10  Bar?i.  Sr 
Cresw.,  903.  De  la  Vega  v.  Vianna,  1  Barn.  Sf  Adolph.,  284.  Talleyrand 
V.  Boula7iger,  3  Ves.,  447. 

2.  What  is  the  rule  as  to  the  joinder  of  partners,  plaintiffs  in  an  action, 
ex  contractu  ? 

In  an  action  against  a  stranger,  to  enforce  a  contract  made  with  the 
firm,  where  there  has  not  been  any  severance  of  interest,  all  who  were 
partners  at  the  time  of  the  contract  must  join  as  plaintiffs.  The  reason 
given  is,  that  where  the  interest  is  joint,  if  several  were  to  bring  actions 
for  one  and  the  same  cause,  the  court  would  be  in  doubt  for  which  of 
them  to  give  judgment. 

Hence,  when  the  contract  is  under  seal,  all  the  partners'  covenantees 
must  join  ;  and  as  their  legal  interest  is  joint,  it  matters  not  though  the 
covenant  be,  in  terms,  joint  and  several.  Hence,  also,  when  the  contract 
is  in  the  form  of  a  negotiable  securitj'',  all  the  partners'  payees  must 
join  ;  and  where,  by  the  terms  of  the  contract,  a  note  given  to  the  firm  is 
to  be  a  continuing  security  throughout  all  the  changes  of  the  house,  if  the 
note  be  not  endorsed  to  any  of  the  successive  new  firms,  the  original  payees 
must  join  as  plaintiffs,  although  some  may  have  retired  from  the  partner- 
ship.— Mo7it.  on  Part.,  59.  Lambert's  Case,  Godbolt,  225.  Cabell  v. 
Vaughan,  1  Sau?id..,  291,  b.  n.  4.  Anderson  v.  Martindale,  1  East,  497. 
Doremus  v.  Seldon,  19  Johns.  Rep.,  213.  Osborne  v.  Harper,  5  East,  225. 
Byres  v.  Davey,  1  H.  BL,  236.  Brand  v.  Boulcott,  3  Bos.  Sf  Pull.,  235. 
May  V.  May,  1  Car.  <5f  Payne,  44.  Ecleston  v.  Slipshum,  Saund.,  153. 
Chit.  PL,  6,  n.  Piatt  on  Covenants,  123.  Pearse  v.  Hurst,  10  Barn.  Sf 
Cres.,  122.  Twopenny  v.  Young,  3  Barn.  4"  Cresw.,  208.  5  Dowl.  df 
Ryl.,  259.  Warner  v.  Griswold,  8  Wendell,  665.  Boggs  v.  Curtain,  10 
Sergt.  Si-  Rawle,  211.  Gould  x.  Gould,  8  Cowen,  168.  Gould  v.  Gould,  6 
Wend.,  263.    Sheppard  v.    Ward,  8   Wend.,  452.     Hawley  v.  Cramer,  4t 
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Cowen,  717.  McGregor  v.  Cleveland^b  Wend.,  ^Ib.  Wardellv.  Pinney, 
1  Wend.,  4-11.  Clark  4*  Bushnell  v.  J/j7/er  Sc  Lozee,  4  ?ren(/.,  62S.  fJill 
V.  Packard,  5  Wend.,  375.  Terran  v.  De  Tastras,  2  Lou.  Rep.,  236.  i)ar- 
no/e  V.  ^zemia,  3  7>ow.  i?e/j.,  359.  David  v.  Eloi,  4  Lou.  i^ep.,  107.  Lm- 
cohi.  Fearing  <S'  Co.  v.  Executors  oj Rui-sel  Bull,  6  Lou.  Rep.,  689.  Cutler 
V.  Cochran,  13  Lo?^.  i?e/>.,  485. 

Ill  Louisiana  the  personal  representatives  of  a  deceased  partner  must 
be  joined  in  an  action  by  the  survivors. — Prnll  v.  Feet's  Curator,  3  Lou. 
Rep.,  378.  Crozier  v.  Hodge,  3  Lou.  Rep.,  358.  Flower  v.  O'Connor,  7 
Lou.  i?e/).,  197.     Butler  v.  Cochran,  13  L^'?/.  i?ep.,  484. 

A  dormant  partner  who  has  never  been  known  in  the  transaction  to 
which  the  suit  relates,  need  not  be  made  a  party. — Hawley  v.  Cranmer,  4 
Cowen,  111.  jV.  Y.  Drij  Dock  Company  v.  Treadwell,  19  Wendell,  525. 
C/ar/ce  (S*  Bushnell  v.  JJ/i7/e/-  4'  Losee,  4  Wendell,  628. 

In  an  action  by  partners,  on  a  deed,  those  members  alone  can  be  made 
plaintiffs,  who  are  parties  to  the  deed,  although  the  deed  may  have  been 
executed  for  the  benefit  of  the  whole  firm. — Ex  parte  Peel,  6  Ves.,  654. 
Ex  parte  Williams,  Buck,  13.  Harrison  v.  Fitz/ienry,  3  Esp.,  238.  Berk- 
ley V.  Hardee,  5  Barn.  S)-  Cresw.,  355.  8  Dowl.  4*  Ryl->  102.  Pease  v. 
Hirst,  10  Barn.  S,'  Cresw.,  122.  Metcalfv.  Rycrott,  6  JifaM/.  Sf  Selw.,  75. 
Schack  V.  jJnthony,  1  Maul.  4*  &e/w.,  574. 

But,  although  contracts  contained  in  a  deed  can  only  be  enforced  by 
those  who  are  parties  to  the  deed;  yet  written  contracts,  not  under  seal, 
may  be  enforced  at  law  by  those  for  whose  benefit  they  are  made,  as  well 
as  those  whose  names  appear  upon  the  face  of  the  contract. — Halliday  v. 
Dagget,  6  Pick.,  359. 

Therefore  an  action  may  be  maintained  by  all  the  partners  on  a  guar- 
anty given  in  terms  to  one  only,  if  given  for  the  benefit  of  all,  or  it  may  be 
maintained  by  that  partner  alone  to  whom  it  is  given. — Garret  v.  Hand- 
ley,  3  Barn.  S,-  Cresw.,  663.  4  Barn.  6f  Cresw.,  462.  Dowl.  6f  Ryl,  144. 
4  Barn.  4-  Cresw.,  666. 

On  these  principles,  likewise,  an  action  on  a  policy  of  insurance 
may  be  brought  by  either  the  person  in  whose  name,  or  the  person  on 
whose  account  the  policy  was  effected ;  and,  though  the  person  whose 
name  is  used  in  the  policy  be  inserted  jointly  with  another,  the  action  may 
be  brought  in  his  name  separately,  if  the  joint  interest  be  stated  in  the 
declaration.  Likewise,  where  a  policy  is  effected  in  the  names  of  A.  & 
B.,  but  A.  only  is  interested,  the  action  may  be  brought  in  his  name  sepa- 
rately, his  separate  interest  being  stated  in  the  declaration. — Groves  v. 
Dubois,  1  Term.  Rep.,  112.  Gumming  v.  Forrester,  I  Maul.  4-  Selw.,  497. 
Hagedorn  v.  Oliverson,  2  Maul.  Sf-  Selw.,  426.  D.  Bailey,  J-,  4  Barn.  Sf 
Cres.,  666.  Cosack  v.  Wells,  1  Chitt.  PL,  5.  Marsh  v.  Robinson,  4 
Esp.,  98. 

An  agreement  between  the  partners  cannot  vary  their  right  of  action 
against  third  persons.  Hence  it  has  been  observed,  that  the  ostensible 
members  of  a  firm  cannot,  by  agreement,  give  authority  to  any  one  of  them 
to  bring  an  action  in  his  name  against  strangers.  So  it  has  been  ruled, 
that  if  a  firm  admit  a  new  member  upon  an  agreement  that  he  shall  be 
deemed  a  partner  from  a  previous  day,  an  action  for  a  debt  contracted  with 
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the  partnership  before  the  day  when  the  new  member  was  actually  admit- 
ted, must  be  instituted  in  the  name  of  the  old  firm. — Radenhxirst  v.  Bates, 
3  Bing.,  470.  1 1  Moore,  421.  Davies  v.  Hawkins,  3  Maule  Sf  Selw.,  487. 
Puller  V.  Roe,  1  Peake,  260.  Wilsford  v.  Wood,  1  Esp.,  182.  Hall  v. 
Leigh,  8  Cranch,  51. 

3.  What  is  the  rule  as  to  joinder  of  nominal  partners  \ 

Generally,  a  nominal  partner  need  not  join  as  a  co-plaintiff  in  an  ac- 
tion on  a  contract  made  by  the  firm.  On  the  contrary,  he  may  be  called 
as  a  witness  for  the  plaintiffs,  though,  in  such  case,  the  plaintiffs  must 
show  clearly  at  the  trial,  that  the  nominal  partner  had  no  interest  whatever 
in  the  concern. — Parsons  v.  Crosby,  5  Esp.,  199.  Davenport  v.  Rack- 
straw,  1  Car.  Sf  P.,  89.  Glossop  v.  Coleman,  1  Starkie,  23.  Teed  v.  El- 
worthy,  14  East,  210.     Kell  v.  JYuinby,  10  Barn.  Sr  C,  20. 

4.  What  is  the  rule  as  to  infant  partners  1 

An  infant  partner  must,  it  seems,  join  in  an  action  by  the  firm,  for  re- 
covery of  a  debt  due  to  the  firm,  for  this  mode  of  suing  gives  the  defend- 
ants an  opportunity  of  setting  off,  against  a  debt  contracted  with  the  firm, 
any  demand  upon  it  contracted  with  the  infant  in  the  name  of  the  part- 
nership.— Teed  V.  Elworthy,  14  East,  210.  Goode  v.  Harrison,  5  B.  Sr 
Aid.,  157.     Thornton  v.  Illingworth,  2  Barn.  4"  C,  826. 

5.  What  is  the  rule  where  one  of  the  partners  has  become  bankrupt  % 

Generally,  when  one  partner  becomes  bankrupt,  the  solvent  partner 
must  sue  jointly  with  the  assignees  of  the  bankrupt  partner,  on  contracts 
made  with  the  partnership  ;  and  if,  after  the  bankruptcy  of  one  partner,  all 
the  partners  sue,  the  bankruptcy  may  be  pleaded  in  bar  of  the  action. — 
Thomason  v.  Frere,  10  East,  418.  Murray  v.  Murray,  lo  Johns.  Rep.,  70. 
Eckhardt  v.  Wilson,  8  Term  Rep.,  140.  Bird  v.  Pierpont,  1  Johns.  Rep., 
118.  Murray  v.  Murray,  5  Johns.  Ch.  Rep.,  60.  Peters  v.  Davies,  7 
Mass.  Rep.,  257. 

6.  What  is  the  rule  as  to  the  joinder  of  parties  to  an  action,  ex  delicto, 
brought  by  partners  1 

Where  there  is  a  joint  damage,  or  an  injury  is  committed  to  the  joint 
property  of  a  partnership,  all  the  partners  ought  to  join  as  plaintiffs  ;  and 
the  rule  extends  to  actions  for  words  spoken  of  the  partners  in  the  way  of 
their  trade.  And  with  regard  to  these  latter  actions  it  has  been  said,  that 
if  a  co-partnership  be  libelled,  and  the  libel  contains  matter  which  particu- 
larly afiects  the  character  of  one  of  the  firm,  a  joint  action  may  be  main- 
tained against  the  libeller,  who  would  have  less  reason  to  complain  of  such 
proceedings,  than  he  would  have  if  each  partner  brought  a  separate  action 
for  the  injury  done  to  the  firm. — Bac.  Mr.  Joint  Tenant.  Co.  Litt.,  198. 
Sedgeworth  v.  Overend,  7  Tertn  Rep.,  279.  Bloxam  v.  Hubbard,  5  East, 
407,  J.  S.  Saund.  PI.  <§•  Ev.  tit.  Partners.  Cooke  v.  Batchellor,  3  Boss. 
Sr  Pull.,  150.  Bromage  v.  Prosser,  4  Barn.  Sf  Cresw.,  247.  6  Dowl.  d- 
54 
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Ryl.,  296.  Pattern  v.  Guerney^  17  Mass.  Rep.,  182.  Per  Best,  C.  J.,  3 
Bing.,  456. 

It  has  been  ruled,  that  if  a  person  collude  with  one  partner  to  injure 
the  others,  those  others  can  maintain  a  joint  action  against  the  person  so 
colludinpr,  aud  the  special  damage  may  be  laid  as  their  joint  damage,  al- 
though they  may  have  no  joint  fund,  independent  of  the  general  fund  of 
the  partnership. — Lo7igman  v.  Pole,  1  Mood.  <5f  Malk.,  223. 

In  actions  in  form  ex  delicto,  and  which  are  not  for  breach  of  contract, 
if  a  party  who  ought  to  join  be  omitted,  the  objection  can  only  be  taken  by 
plea  in  abatement,  or  by  way  of  apportionment  of  the  damage  on  the  trial ; 
and  the  defendant  cannot,  as  in  actions  in  form,  ex  contractu,  give  in  evi- 
dence the  non-joinder  as  the  ground  of  non-suit  on  the  plea  of  the  general 
issue,  or  demur,  or  move  in  arrest  of  judgment,  or  support  a  writ  of  error, 
though  it  appear  upon  the  face  of  the  declaration,  or  other  pleading  of  the 
plainUfF,  that  there  is  another  party  who  ought  to  have  joined. —  1  Chitt. 
PL,  55.  Cabell  v.  Vaughan,  1  Saund.,  291,  g.  JVelthorpe  v.  Dorrington,  2 
Lev.,  113.  Blackburn  v.  Graves,  1  Mod.,  102.  Coryton  v.  Lytheby,  2 
Saund.,  116.  Hamviondv.  White,  Sir  W.  Jones,  142.  Addison  v.  Over- 
end,  6  Term  Rep.,  766.     Bloxam  v.  Hubbard,  5  East,  407. 

7.  What  is  the  rule  as  to  the  evidence  necessary  to  support  an  action 
brought  by  partners  1 

In  actions  by  partners  to  recover  a  partnership  demand,  unless  the 
contract  or  obligation  which  is  the  foundation  of  the  action,  has  been 
expressly  made  with  all  the  members  of  the  firm,  or  unless  the  action  be 
brought  on  a  bill  endorsed  in  blank,  in  which  case  no  joint  interest  need  be 
proved  ;  it  will  be  incumbent  on  the  plaintiffs  to  prove  that  they  all  were 
partners  at  the  time  of  the  contract,  otherwise,  as  we  have  seen,  they  will 
be  nonsuited. — Evans  v.  Mann,  Cowp.,  569.  Ord  v.  Partal,  3  CampL, 
239.  Camden  v.  Anderson,  5  Term  Rep.,  709.  Smitk  v.  Hunt,  2  Stewart, 
222. 

Generally,  however,  in  an  action  by  a  firm  on  a  bill  endorsed  to  them 
in  blank,  it  is  not  necessary  that  they  should  prove  their  partnership,  or 
that  the  bill  was  endorsed  to  them  jointly. — Ord  v.  Partal,  3  Campb.,  229. 
Attivood  V.  Rnitanhury,  6  Moore,  579. 

Partnerships  are  usually  proved  by  the  oral  testimony  of  clerks,  or 
other  agents  or  persons  who  know  that  the  alleged  partners  have  actually 
carried  on  business  in  partnership  ;  and  it  is  not  necessary  to  produce  any 
deed  or  other  agreement  by  which  the  co-partnership  has  been  substituted. 
And,  if  a  witness  called  by  the  partners,  to  prove  the  partnership,  is  unable 
at  the  moment  to  specify  the  several  names  of  the  partners,  a  number  of 
names  containing  those  of  the  partners  among  others,  may  be  suggested 
to  him  for  the  assistance  of  his  memory. — Alderson  v.  Clay,  1  Starkip,  406. 
Acerro  v.  Petroni,  1  Starkie,  100.  Mawman  v.  Gillett,  2  Taunt.,  325. 
Rother  v.  Howard,  2  Starkie,  68.  Benjamin  v.  Porteus,  2  H.  BL,  590. 
Mooreman  v.  Graffenread,  4  Const.  Rep.,  145.  Courcier  v.  Pennock,  14 
Sergt.  4"  Rawle,  51.     Auston  v.  Walch,  2  Mass.  Rep.,  401. 

In  an  action  by  two  active  partners,  to  recover  the  price  of  goods 
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Gold,  the  dormant  partner,  on  releasing  his  interest,  is  a  competent  wit- 
ness for  the  plaintiff,  where  the  interest  of  the  d.ormant  partner  was  un- 
known at  the  time  of  the  contract. — Clarkson  v.  Carter,  3  Cowcn,  84. 

Where  one  of  two  partners  executes  a  bond  for  duties  on  goods  im- 
ported by  the  partnership,  with  surety,  and  the  surety  advances  his  co-obli- 
gor money,  with  which  he  pays  oil' the  bond,  the  surety  may  maintain  an 
action  against  both  partners,  this  being  a  partnership  transaction,  though, 
if  the  surety  himself  had  taken  up  the  bond,  he  could  only  have  brought 
an  action  for  money  paid,  against  the  partner  who  executed  it  with  him. 
— Walden  v.  Sherbourne,  15  Johns.  Rep.,  409. 
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1.  What  is  the  rule  as  to  the  necessary  parties  in  an  action  ex  contractu, 
against  partners. 

In  an  action  brought  against  a  partnership  firm,  on  a  partnership  con- 
tract, not  under  seal,  all  those  who  were  partners  at  the  time  of  the  con- 
tract ought  to  be  joined  as  defendants. — Bristow  v.  James,  7  Term  Rep., 
257.  Byers  v.  Dobie,  1  H.  BL,  236.  Ditchbum  v.  Spracklin,  5  Esp.,  31. 
Lodge  V.  Dicas,  3  Bar?i.  Sr  Jild.,  611.  So  also  in  an  action  against  part- 
ners on  a  joint  bond  or  joint  covenant,  all  the  co-obligors  or  co-covenant- 
ers should  be  made  defendants, — Homer  v.  Moore,  5  Bur.,  2611.  Vernon 
V.  Jeffries,  2  Str.,  1146. 

On  a  joint  and  several  promissory  note,  made  by  a  firm  and  a  third 
person,  a  suit  may  be  maintained  against  the  members  of  the  firm,  with- 
out joining  the  other  maker,  the  partners  for  this  purpose  being  considered 
as  but  one  person,  and  the  non-joinder  of  the  other  maker  cannot  be  pleaded, 
in  abatement. — Vantine  v.  Crane  et  al.,  1  Wend.,  524. 

Where  two  persons,  partners  in  trade,  were  subjected  to  the  payment 
of  a  debt  of  a  third  person,  one  as  surety,  and  the  other  as  heir  of  a  co- 
surety, which  debt  was  paid  from  the  partnership  funds,  it  was  held  that 
a  separate  action  may  be  maintained  by  each,  against  the  principal,  for  a 
moiety  of  the  money  paid.— Gom/cZ  v.  Gould,  6  Wend.,  263. 

In  a  suit  against  three  persons,  two  of  whom  are  alleged  to  be  part- 
ners, a  promissory  note  signed  by  one  in  his  proper  name,  and  by  the 
second  in  the  name  of  his  firm,  may  be  given  in  evidence  in  support  of  a 
count  on  a  note  alleged  to  be  made  by  the  defendants,  their  own  proper 
hands  being  thereunto  subscribed. — Potter  Sc  Clarke  v.  Cummings  et  al.. 
7  Wend.,  172. 

A  promissory  note  made  by  one  of  the  members  of  a  firm,  in  the  name 
of  the  firm,  is  admissible,  it  seems,  in  evidence  in  an  action  against  both 
partners  under  a  count  on  the  note,  although  there  be  no  averment  of  part- 
nership in  the  declaration. — Mack  v.  Spencer,  4  WeJid.,  411. 

The  non-joinder  of  a  dormant  partner,  as  co-defendant,  cannot  even 
be  pleaded  in  abatement  where  the  plaintiff  has  no  means  of  knowing  of 
the  partnership  :  for,  if  I  deal  with  A.,  he  cannot,  in  reference  to  that 
transaction,  say  there  is  a  contract  between  him  and  B.,  of  whom  I  know 
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nothing,  thus  compelling  me  to  be  a  joint  creditor  of  those  two,  whose 
joint  property  may  be  scarcely  anything,  and  not  the  sole  creditor  of  the 
only  man  I  knew. — Ex  parte  JS'orfolk^  19  Ves.,  455.     Baldney  v.  Ritchie, 

1  Stark.,  338.  Doo  v.  Chippetiden.  Abbot,  Shipping,  76.  Grellier  v. 
J^eale,  1  Peake,  146.  Ex  parte  Hamper,  17  Ves.,  512.  Robinson  v. 
Wilkinson,  3  Price,  538.  J\''ew  York  Dry  Dock  Company  v.  Treadwcll,  19 
Wendell,  525.  Tradesman's  Bank  v.  Astoy-  et  al.,  11  Wendell,  87.  ^oyc/ 
V.  Plumb,  7  Wendell,  309.     Hawley  v.  Cramer,  4  Cowen,  717. 

2.  What  is  the  rule  where  one  partner  is  an  infant  ? 

If  one  partner  was  an  infant  at  the  time  of  the  contract,  and  has  not, 
since  the  attainment  of  his  majority  and  before  the  commencement  of  the 
action,  ratified  the  contract  by  some  writing  with  his  signature  affixed,  he 
ought  not  to  be  made  a  co-defendant.  For,  if  he  joined  in  the  action,  and 
the  partners  plead  non-assumpsit,  the  verdict  must  be  for  such  of  the  de- 
fendants as  are  adults,  because  the  contract  is  void  against  one;  so  also 
if  he  be  joined  in  the  action  and  plead  his  infancy,  the  plaintiff  cannot 
enter  a  nolle  prosequi  as  to  him,  and  proceeds  against  the  others,  as  is 
allowed  by  the  statute  in  cases  of  bankruptcy  ;  but  he  must  discontinue 
the  action,  and  commence  a  new  action  against  the  adult  defendant,  he 
being  the  sole  contracting  party  according  to  the  legal  effect  of  such  a  con- 
tract.— Per  Mansfield,  C.  J.,  3  Tau?it.,  313.  Cha?idlier  v.  Parks,  3  Esp., 
76.     Jaffray  v.  Frebain,  5  Esp.,  47. 

The  law  is  otherwise  in  New  York  and  Massachusetts,  where  it  is 
held,  that  if  a  plaintiff  declares  against  several  defendants,  and  one  of  them 
pleads  infancy,  or  gives  it  in  evidence  under  the  general  issue,  the  plaint- 
iff may  enter  a  nolle  prosequi  as  to  the  infant,  and  proceed  to  judgment 
against  the  other  defendants. — Hartness  v.  Thompson,  5  Johns.  Rep., 
159.      Woodward  v.  Mwhall,  1  Pick.,  500. 

A  promissory  note  was  executed  in  the  name  of  the  firm,  by  one  of 
the  partners  who  was  an  infant  at  the  time  of  the  execution  of  the  note  ; 
it  was  held  in  Virginia  that  an  action  on  the  note  should  be  brought  against 
the  firm,  and  not  against  the  adult  partner  only;  the  act  of  the  infant  be- 
ing voidable  only  at  his  election,  and  not  void. — Walmslyv.  Lindenberger, 

2  Randolph,  478. 

3.  What  is  the  rule  in  actions  ex  delicto  ? 

If  several  partners  jointly  commit  a  tort,  the  plaintiff  has  his  election 
to  sue  all  or  any  of  the  parties ;  because  a  tori  is,  in  its  nature,  the  sepa- 
rate act  of  each  individual ;  therefore  in  actions  ex  delicto,  such  as  trespass, 
trover,  case  for  malfeasance,  and  the  like,  against  one  only,  for  a  tort  com- 
mitted by  several,  he  cannot  plead  it  either  in  abatement  or  in  bar,  or  give 
it  in  evidence  on  the  general  issue. —  Williams,  Saunders,  291.  Watson 
on  Partnerships, '^1\.  Richv.  Pitkington,  Carth.,  171.  Child  v.  Sand,  lb., 
294.  1  Salk.,  32.  Sutton  v.  Clarke,  6  Taunt.,  29.  Mcoll  v.  Glennie,  1 
Maul,  df  Selw.,  588.  Marrow  v.  Belcher,  4  Barn.  Sf  Cresw.,  704.  Wal- 
lace v.  Savil,  Lutw.,  41.     Mitchell  v.  Tarbett,  5  Term  Rep.,  649. 

Where  A.,  member  of  the  firm  of  A.  &  B.,  employed  C.  as  master 
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of  a  steamboat  belonging  to  the  firm,  and  by  the  illegal  conduct  of  A.,  C. 
Avas  compelled  to  leave  the  boat  before  the  expiration  of  the  year  for 
which  he  was  employed  :  Held,  tliat  he  could  recover  wages  for  the  whole 
year,  in  a  suit  against  the  firm,  or  either  member. — Hynes  v.  Kirkman,  4 
Lou.  Rep.,  50. 


4.  What  is  the  rule  in  actions  ex  quasi  contractu  ? 


Tt  may  perhaps  be  laid  down  :  1st.  That  in  all  actions  ex  quasi  con- 
tractu, except  against  common  carriers  for  breach  of  their  duty  as  car- 
riers, the  same  rules  are  applicable  in  regard  to  the  parties  to  be  made 
defendants,  as  in  actions  ex  contractu  ;  2d.  That  those  rules  are  applicable 
to  actions  against  common  carriers,  when  the  declaration  states  a  con- 
tract ;  3d.  That  otherwise,  an  action  against  a  common  carrier  is  to  be 
considered  as  entirely  laid  in  tort,  and  attended  with  all  the  consequences 
of  an  action  in  tort,  it  being  an  ancient  action,  founded  on  the  custom  of 
the  realm,  against  a  public  servant,  for  the  breach  of  his  public  duty. — 
1  Chittij  on  Pleading,  77.  Gould  on  Pleading,  205.  Revett  v.  Broume,  2 
Moore  Sf  Payne,  18.  2  Show.,  478.  1  Show.,  101.  Morse  v.  Slue,  1 
Ventr.,  190.  2  Lev.,  69.  Buddie  v.  Wilson,  6  Term  Rep.,  369.  Max 
V.  Roberts,  2  JVew.  Rep.,  385.  Brotherton  v.  Wood,  6  Moore,  158.  Jin- 
sell  V.  Waterhouse,  6  Mau.  Sf  Selw.,  385.  2  Chit.,  1.  Whitmore  v. 
Waterhouse,  4  Car.  4*  Pay.,  385.  Covett  v.  Radnidge,  3  East,  62.  Weal 
V.  King,  12  East,  452.  JeJinings  v.  Rundell,  8  Term  Rep.,  335.  Green 
V.  Greenbank,  2  Marsh,  485.  Maizette  v.  Williams,  1  Barn.  4*  Jlld.,  415. 
Burnett  v.  Lynch,  5  Barn.  Sr  Cresw.,  589.  JVewberry  v.  Calvin,  7  Bing., 
190.     Walcot  v.  Canfield,  3  Conn.  Rep.,  198. 

5.  What  is  the  rule  as  to  the  necessary  evidence  to  charge  partners  1 

It  is  essential,  in  an  action  ex  contractu  against  partners,  that  there 
should  be  sufficient  evidence  to  affect  all  the  defendants  ;  for,  if  the  plain- 
tiff fail  to  fix  any  one  of  them,  he  will  be  non-suited. — Young  v.  Hunter, 
1  Taunt.,  582.     M^oke  v.  Ingham,  1  Wils.,  89. 

In  order  to  charge  persons  as  partners,  the  utmost  strictness  of  proof 
of  the  partnership  is  not  required.  It  is  sufficient  to  show  that  they  have 
acted  as  partners,  and  that  by  their  habit  and  course  of  dealing,  conduct 
and  declarations,  they  have  induced  those  with  whom  they  have  dealt,  to 
consider  them  as  partners, — 3  Stark.  Ev.,  1070. 

A  declaration  or  admission  by  a  person,  that  he  is  a  partner,  is  evi- 
dence against  hira,  and  will,  as  far  as  he  is  concerned,  be  evidence  of  the 
existence  of  the  partnership.  Therefore,  words  uttered  or  letters  written, 
in  the  course  of  commercial  transactions,  are  constantly  received  in  evi- 
dence, to  charge  the  speaker  or  writer  as  a  partner, — DeBerkom  v.  Smith, 
1  Esp.,  29.  Gibbons  v,  Wilcox,  2  Stark.,  43,  Parker  v.  Barker,  3  Moore, 
226,  Shoot  V,  Slreatfield,  2  Mood.  4*  Malk.,  9,  Williams  v.  Mudie,  1 
Car.  Si-  Payne,  158.  Champlin  v.  Tillcy,  3  Day,  306.  Mitchell  v.  Roul- 
si'one,  2  Hall's  Rep.,  351.  Thomson  v.  Kalback,  12  Serg.  Sf  Rawle.  238 
McGregor  v,  Cleveland,  5  Wendell,  475,  Reynolds  v.  Cleveland,  4  Cowen, 
b22.     McPhersonv.  Rathbone,  1   Wendell,  21Q.     11  M,  96.     Mitchell  v. 
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Rovhlone  6r  Sticknej/,  1  HaWs  Rep.,  351.  Grant  v.  S/turier,  1  Wendell, 
14-8.  Ha/liday  v.  McDougal,  20  Wendell,  81.  Gowan  v.  Jackson,  20 
Johns.  Rep.,  176.     Whitney  v.  Terris,  10  Johns.  Rep.,  66. 

A  partnership  between  A.  and  B.  may  be  proved  by  parol  evidence, 
that  bills  drawn  upon  A.  were  accepted  by  B.,  under  certain  circumstan- 
ces, provided  there  has  been  one  invariable  course  of  dealing  between  the 
parties  to  those  bills,  according  to  which  they  were  drawn  and  accepted. 

In  proving  a  partnership  from  the  acts  of  the  parties  in  the  conduct 
of  their  business,  a  witness  may  be  asked,  whether  one  defendant  has  in- 
terfered in  the  business  of  the  other  ;  and  the  question  cannot  be  objected 
to  as  a  leading  question. — jYichols  v.  Dowding,  1  Stark.,  406. 

Evidence  that  a  party  had  made  offers  to  form  a  partnership  in  the 
name  of  witness,  because,  as  the  defendant  said,  he  could  not  do  business 
in  his  own  name,  for  he  had  failed,  and  is  now  doing  business  in  the  name 
of  another,  is  admissible  to  show  that  the  party  is  a  dormant  partner  in  a 
house  in  which  he  ostensibly  acted  as  clerk  ;  it  goes  to  show  the  purpose 
and  intent  of  the  party  to  do  business  in  the  name  of  another,  with  a  view 
to  cover  his  property  from  attachment.  Butts  v.  Tiffany,  21  Pick.,  96 
Halliday  v.  McDougal,  20  Wendell,  81. 

In  a  suit  against  L.,  as  a  partner  of  a  firm,  known  by  the  name  of  L. 
&  B.,  letters  written  in  the  name  of  the  firm  by  L.,  and  entries  made  by 
him  in  the  book  of  L.  &  B.,  are  prima  facie  admissible  in  evidence  to 
charge  him  as  a  partner. — Lewis  v.  Post  Sr  J\Tain,  1  J\'\  S.  Alab.  Rep.,  65. 

in  an  action  against  a  firm,  on  a  note  made  by  one  of  the  partners  in 
the  partnership  name,  it  is  not  incumbent  on  the  plaintifl^,  in  the  first  in- 
stance, to  show  that  the  note  was  given  for  a  partnership  transaction. — 
Vallett  V.  Parker,  6  Wendell,  615.  Wells  <S*  Spring  v.  Evans,  20  Wen- 
dell, 251.  Whitaker  v.  Browne,  16  Wendell,  505.  Champion  v.  Bostwick, 
18  Wendell,  175.  Stall  v.  The  Catskill  Bank,  18  Wendell,  466.  Onon- 
daga County  Bank  v.  Dcpuy,  17  Wendell,  47.  Wilson  v.  Williams,  14 
Wendell,  146.  Vernon  v.  The  Manhattan  Co.,  17  Wendell,  524.  LeRoy, 
Bayard  Sf  Co.  v.  Johnson,  2  Peters'  S.  C.  Rep.,  198.  Winship  v.  The 
Bank  of  the  United  States,  5  Peters'  S.  C.  Rep.,  529.  Rogers  Sf  Sons  v. 
Bachelor  el  ah,  12  Peters'  S.  C.  Rep.,  217.  Cotton  v.  Evans,  1  Dev.  Sc 
Bat.  Eq.,  284.  Weed  v.  Richardson,  2  Dev.  Sf  Bat.,  535.  Hawes  v.  Dun- 
can S)'  White,  1  Bail.  Rep.,  146.  Galloway  v.  Hughes,  1  Bail.  Rep.,  553. 
JVichols  V.  Hughes,  2  Bail.  Rep.,  109.  Fleming  v.  Dunbar,  2  HilPs  Rep., 
532.  Dennistoun  v.  Debuys,  6  JV*.  S.  J\Iart.  Lou.  Rep.,  50.  J[IcDonald  v. 
J^Iillaudon,  5  Lou.  Rep.,  409.  Harman  6r  Son  v.  Lou.  State  Insurance 
Co.,  8  Lou.  Rep.,  289.  Forstall  Sc  Co.  v.  Blanchard  ct  al.,  12  Lou.  Rep., 
1.  Chapman  v.  Early  et  al.,  12  Lou.  Rep.,  230.  Leckie  v.  Scott  et  al.,  10 
Lou.  Rtp.,  416.  Denton  v.  The  Bank  of  Vicksburgh,  13  Lou.  Rep.,  480. 
J^IcKey  v.  The  Bank  of  Mount  Pleasant,  7  Ohio  Rep.,  187.  Butts  v.  Tif- 
fany, 21  Pick.,  96.  Mien  v.  Wells  et  al.,  22  Pick.,  450.  Gait's  Exrs.  v. 
Galland's  Exrs.,  8  Leigh.,  594.  Johnson  et  al.  v.  Sanford  et  al,,  13  Conn. 
Rep.,  461.  Lewis  v.  Post  Sr  Main,  1  JV.  S.  Jllab.  Rep.,  65.  Phillips  v. 
Lockhart,  1  JV.  S.  Alab.  Rep.,  521.  Pughv.  Priestly,  15  Lou.  Rep.,  287. 
Thorne  v.  Smith,  21  Wendell,  365. 

In  an  action  against  two  persons,  as  partners,  an  account-book  con- 
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taining  entries  made  by  both  of  them,  is  admissible  as  evidence  of  part- 
nership.— Champion  v.  Tilley,  3  Day,  306. 

But  entries  made  in  the  partnership  books,  by  the  liquidator  of  the 
firm,  after  its  dissolution,  are  no  evidence  against  the  other  partner. — 
McMicken  v.  Ficklin,  11  Lou.  Rep.,  311. 

Evidence  that  it  was  not  generally  known  in  the  place  where  a  cer- 
tain partnership  was  carried  on,  that  T.  was  a  partner,  is  admissible  to 
the  jury,  where  the  inquiry  is  whether  the  plaintiff  knew  that  the  defend- 
ant was  a  partner,  in  order  to  make  him  liable.  General  evidence  that  he 
was  known  as  a  partner,  is  also  admissible  under  such  circumstances. — 
Bernard  v.  Torrence,  5  Gill.  Si"  Johns.  Rep.,  383. 

The  mere  .acknowledgment  of  two  partners,  that  a  third  person  was 
a  co-partner,  is  not  sufficient  to  charge  him  ;  but  in  an  action  against  all 
the  parties,  if  such  two  partners  have  acknowledged  the  existence  of  arti- 
cles of  co-partnership  between  them  and  such  third  person,  which,  upon 
due  notice,  they  refuse  to  produce  at  the  trial,  the  jury  may  reasonably 
infer  that,  if  produced,  they  would  have  shown  the  fact  of  a  partnership. — 
Whitney  v.  Sterling,  14<  Johns.  Rep.,  215.  Miller  v.  McCle?iechan,  1 
Yeates,  144.  Carps  v.  Robinson,  2  Wash.  C.  C.  Rep.,  388.  McPherson 
V.  Rathbone,  7  Wendell,  216.  Robbins  v.  Willard,  6  Pick.,  464.  Martin 
V.  Caffrath,  16  Serg.  ^-  RawL,  120. 

The  plaintiff,  in  an  action  against  partners,  may  call  one  of  the  part- 
ners to  prove  his  case,  if  the  partner  so  called  be  not  a  party  to  the  record, 
and  if  upon  the  whole  it  be  to  his  interest  to' defeat  the  plaintift's  claim. 
Such  a  witness  may  even  prove  the  partnership.  Thus,  in  an  action  of 
assumpsit  for  goods  sold  and  delivered  to  a  Steam  Yacht  Company,  to 
which  the  general  issue  was  pleaded,  a  witness  who  was  called  by  the 
plaintiff  to  prove  that  the  defendant  had  a  share  in  the  concern,  was  held 
competent,  although  he  admitted  on  the  voir  dire  that  he  himself  was 
jointly  liable. — Blackett  v.  Weir,  5  Barn.  Sf  Cresw.,  385.  8  Doivl.  Sr 
Ryl.,  142.  Buckley  v.  Dayton,  14  Johns.  Rep.,  387.  Hall  v.  Curzon,  9 
Barn.  Sf  Cresw.,  646.  Luckett  v.  Graham,  1  Str.,  35.  Fawcett  v,  Wra- 
thall,  3  Car.  <Sf  Payne,  305.     Cossjiam  v.  Goldney,  2  Stark.,  414. 

In  an  action  ex  contractu  against  one  or  more  partners,  a  co-partner 
cannot  be  admitted  as  a  witness  for  the  defendants.  For  he  has  a  direct 
interest  in  defeating  the  action,  inasmuch  as  in  the  event  of  its  succeeding 
he  is  liable  to  contribution,  both  for  the  money  recovered,  and  the  costs. 
— Phil.  Ev.,  71.  Bac.  Abr.  Evid.  Co.  Litt.,  6.  Young  v.  Baimier,  1 
Esp.,  103.  Robertson  v.  Mills,  2  Har.  4'  Gill.,  98.  Gardiner  v.  Levand, 
2  Yeates,  185.     Waggoner  v.  Gray,  2  Hen.  4"  M.,  603. 

The  widow  of  a  deceased  partner  is  an  incompetent  witness  for  the 
surviving  partner,  in  an  action  by  him,  as  such. — Allen  v.  Blanchard,  9 
Cowen,  631. 

In  an  action  against  two  partners  one  of  them  was  returned  non  est 
inventus  by  the  sheriff,  but  afterwards  paid  the  plaintiff  a  moiety  of  his 
demand  :  it  was  held,  that  he  could  not  be  compelled  to  give  evidence 
on  the  part  of  the  plaintiff  as  to  the  amount  of  the  claim,  but  that  he 
might  be  sworn,  if  he  made  no  objection  thereto. — JVorman  v.  JVorman, 
2  Yeates f  154 
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The  mere  transfer  of  a  balance  due  to  a  firm,  into  the  books  of  a  new 
firm,  without  the  assent  of  the  creditor,  will  not  vest  in  the  new  firm  a 
rip-ht  of  action  for  such  balance. — Anmlij  v.  Farnhum,  16  Pick.,  318. 

The  names  of  partners  must  be  proved,  but  when  some  evidence  has 
been  given  on  the  point,  the  court  will  leave  the  evidence  to  the  jury. — 
Varnum  et  al.  v.  Campbells,  1  JMcLe.oii's  Rep.,  313. 

A  partnership  may  be  proved  by  general  reputation  ;  but  general  re- 
putation of  a  partnership  existing  between  two  or  more  individuals,  stand- 
ing alone  and  not  offered  in  corroboration  of  facts  and  circumstances,  is 
admissible  in  evidence  to  prove  a  partnership,  v.'hether  it  be  admissible 
even  as  auxiliary  evidence. — Haliiday  v.  McDougal,  20  Wendell,  81. 
McPhtrson  v.  Rathbone  et  al.,  11  Wendell,  96.  Gowan  v.  .Jackson,  'iO 
Johns.  Rep.,  176. 

6.  What  is  the  rule  as  to  the  form  of  the  execution  upon  a  judgment 
against  partners  1 

When  a  joint  judgment  has  been  given  against  several  defendants, 
partners,  the  execution,  which  must  agree  with  the  judgment,  must  also 
be  joint.  But  though  all  are  sued  jointly,  and  a  joint  execution  taken  out, 
yet  it  may  be  executed  against  one  only ;  for  each  is  answerable  for  the 
whole,  and  not  merely  for  his  proportional  part,  and  equity  must  be  called 
in  to  make  the  rest  contribute.  JMoreover,  if  any  of  the  defendants  in  a 
personal  action,  die  within  a  year  after  judgment,  joint  execution  on  the 
footing  of  this  judgment  may  be  had  against  the  survivors. 

In  a  joint  action  against  partners,  the  sheriff  may  take  in  execution 
both  joint  and  separate  effects.  Therefore,  if  there  are  any  effects  of 
either  partner,  and  the  sheriff  return  nulla  bo7ia,  an  action  will  lie  against 
him.  And  if  the  plaintiff  declare  against  the  sheriff  for  a  false  return  of 
nulla  bo7ia  to  a  fieri  facias  against  the  goods  of  A.  &,  B.,  alleging  that 
"although  A.  and  B.  had  goods]within  his  bailiwick,  &c.,  yet  defendant," 
&c.,  this  allegation  is  sustained,  though  the  plaintiff  do  not  prove  that  B. 
had  any  goods  ;  for  such  allegation  is  severable,  the  legal  effect  of  it  be- 
ing that  both  or  either  of  them  had  goods, — Penoyer  v.  Brace,  1  Lord 
Raymond,  244.  2  Wms.  Saund.,  72.  Clark  v.  Clement,  6  Term  Rep., 
526.  Miller  v.  Parnell,  2  Marsk.,  78.  Harbert's  case,  3  Rep.,  12. 
Thomas  Sf  Frazer  v.  Ellis.  Dr.  <5f  Cr.  C,  313.  2  Tidd.  Prac.  lit.  Execu- 
tion. Per  DeGray,  C.  J.,  2  W.  Bl.,  947.  D.  Lord  Eldon,  6  Ves.,  119. 
Herries  v.  Jameson,  5  Term  Rep.,  556.  Woolley  v.  Kelly,  1  Barn.  4" 
Cresw.,  68.  Penoyer  v.  Brace,  1  Lord  Raymond,  244.  1  Salk.,  319. 
Per  Lord  Eldon,  6  Ves.,  126.  Jones  v.  Clayton,  4  Mau.  df  Scl.,  349. 
Pierce  v.  Jackson,  6  Mass.  Rep.,  242.  Tappan  v.  Plaisdell,  5  New  Hamp. 
Rep.,  190.  Wilson  v.  Conine,  2  Johns.  Rep.,  280.  Commercial  Bank  v. 
Wilkins,  9  Greenl.,  28.  Lord  v.  Baldwin,  9  Pick.,  348.  French  v.  Chase, 
6  Greenl.,  166.  ^llen  v.  Wells  et  al.,  22  Pick.,  450.  Duttonv.  Morrison, 
17  Ves.,  205.  Tucker  v.  Jluxlcy,  6  Crunch,  34.  Cov:el  v.  Hykes,  I  Russ. 
Rep.,  191.  Campbell  v.  Mullett,  2  Swanst.,  574.  Ex  parte  Ke?idall,  17 
Yes.,  514.  Vulliamy  v.  J^oble,  3  Meriv.,  614.  Devaynes  v.  Xobk,  1 
Meriv.  Rep.,  529,  S.  C.    2  Russ.  4"  Mylne,  495.     Wilkinson  v.  Hender- 
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son,  1  Mylne  6s-  Keene,  582.  Jackson  v.  Thorpe,  2  Young  Sr  Coll.,  553. 
Thorpe  V.  Jackson,  3  Young  Sf  Coll.,  553.  Townsend  v.  Devnynes,  1 
J\Iont(igue  on  Part..  Ap]).,  9G.  Gow  on  Pari.,  ch.  2  sec.  1.  Randall  v. 
Randall,  7  i'm.  Rep.,  21 1.  Morris  v.  Kenrsley,  2  YoM/i/r  4-  C&//.,  239. 
5//gA  V.  Brent,  2  Young  Sc  Coll.,  268.  Collyer  on  Pari.,  471.  Pearson, 
V.  jYesbitt,  1  Dezj.  i?e/;.,"3l5.  JariJjA^  v.  //yer,  4  Det'.  i?e/).,  367.  ^nox 
V.  Schepler,  2  f/iV/'s  i?e/».,  595.  TFart/  v.  Brandt  et  al.,  Syndics,  11 
J^Iart.  Lou.  Rep.,  331.  Bank  of  Louisiana  v.  Kinner^s  Succession,  1  Lom. 
i?e;;.,  390.  Bennett  v.  Jlllison,  2  Low.  iie/).,  421.  Chapman  v.  i^a?/?/  e;; 
c/.,  12  Low.  i^e/?.,  230.  Denton  v.  7'Ae  /ia«/c  0/  Vicksburgk,  13  Low.  i?e/;., 
488.     Pwg-/^  V.  Priestly,  15  Low.  i?e;7.,  287. 

7.  What  is  the  rule  as  to  the  right  of  a  separate  creditor  of  one  partner, 
to  levy  an  execution  upon  the  goods  of  the  firm'? 

By  the  law  of  England,  the  creditor  of  any  one  partner  may  talce 
in  execution  that  partner's  interest  in  all  the  tangible  property  of  the 
partnership.  And  it  is  laid  down  by  Lord  Holt,  that  in  an  action  against 
one  of  two  partners,  the  sheriff  must  seize  all  the  goods,  because  the 
moieties  are  undivided  ;  for,  if  he  seize  but  a  moiety,  and  sell  that,  the 
other  will  have  a  right  to  a  moiety  of  that  moiety  ;  but  he  must  seize  the 
whole,  and  sell  a  moiety  thereof  undivided. — Lord  Alvanly,  3  Bos.  8c 
Pull,  289.  Heydon  v.  Heydon,  1  Salk.,  .S92.  Shaver  v.  White,  6  Munf., 
113.     Burton  V.  Green,  3  Car.  <S*  Payne,  308. 

Where  the  stock  in  trade  in  a  shop,  occupied  by  A.,  was  attached 
first  bj'  B.,  and  then  by  C,  in  suits  aginst  A.  alone,  and  each  recovered 
judgment  and  took  out  his  execution  ;  and  afterwards  in  a  suit  by  D. 
against  A.  and  B.  jointly,  the  jury  found  that  B.  was  a  dormant  partner  of 
A.  It  was  held,  nevertheless,  that  C.  was  not  entitled  to  have  his  execu- 
tion levied  in  the  property  in  preference  to  B  's  execution,  for  that  B. 
was  not  estopped,  except  in  the  suit  of  D.,  to  deny  the  co-partnership. — 
Lord  v.  Baldwin,  6  Pick.,  348. 

In  Maine,  it  was  held  that  the  right  of  a  partnership  creditor  to  be 
paid  out  of  the  partnership  property,  in  preference  to  a  separate  creditor 
of  either  of  the  partners,  does  not  exist  in  the  case  of  a  dormant  partner- 
ship. In  such  a  case,  a  creditor  whose  debt  relates  to  the  business  of 
the  firm,  and  who  is  subsequent  to  the  creditors  of  the  ostensible  partner 
in  his  attachment,  is  not  to  be  allowed  a  priority  because  he  has  discover- 
ed the  liability  of  a  secret  partner. — French  v.  Chase,  6  Greenl.,  166. 

In  Massachusetts,  New  Hampshire  and  Maine,  it  is  held  that  an  at- 
tachment of  partnership  goods,  in  a  suit  against  one  partner  for  his  sepa- 
rate debt,  is  not  valid  against  a  subsequent  attachment  of  the  same  goods 
in  a  suit  against  the  partnership. — Pierce  v.  Jackson,  6  Mass.  Rep.,  242. 
Tappan  v.  Blaisdell,  5  jYew  Hamp.  Rep.,  190.  Wilson  v.  Conine,  2  Johns. 
Rep.,  2S0.  Commercial  Bank  v.  Wilkins,  9  Greenleaf,  28.  Treadivell  v. 
Roscoe,  3  Dev.  Rep.,  50.     Knot  v.  Schepler,  2  HilVs  Rep.,  595. 

8.  What  is  the  rule  as  to  what  interest  passes  by  the  seizure  and  sale 
of  partnership  property,  under  an  execution  against  one  of  the  partners'? 
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As  soon  as  the  goods  are  taken  in  execution,  the  partnership  in  the 
goods  so  taken  is  at  an  end  ;  and  the  creditor,  (not  the  sheriff),  becomes 
tenant  in  common  with  the  other  partner.  The  sherifT,  however,  hns  a 
special  property  in  the  goods,  may  therefore  maintain  trespass  or  trover 
for  them,  and  may  be  considered  as  a  legal  agent  for  the  sale.  When  the 
goods  are  sold,  the  vendee  w^ill  be  tenant  in  common  with  the  other  part- 
ner.— D.  D.  Lord  Hardwick,  2  Swansi.,  587.  Lord  ^Ivanly,  3  Bos.  8r 
Pull  ,  289.  Lord  Tenderden,  3  Cur.  S,'  Payne,  309.  Gilbert's  Executions, 
15.     Wins.  Saund.,  47.     Per  Lord  Holt,  1  Salk.,  392. 

When  the  sheriff  seizes  such  property  upon  an  execution,  he  seizes 
only  such  undivided  and  unascertained  interest  ;  and  if  he  sells  imder  the 
execution,  the  sale  conveys  nothing  more  to  the  vendee,  who  thereby  be- 
comes a  tenant  in  common,  substituted  to  the  rights  and  interests  of  the 
judgment  debtor  in  the  property  seized.  In  truth,  the  snle  docs  not  trans- 
fer any  part  of  the  joint  property  to  the  vendee,  so  as  to  entitle  him  to  talce 
it  from  the  other  partners  ;  for  that  would  be  to  place  him  in  a  better  situ- 
ation than  the  partner  himself.  But  it  gives  him,  properly  speaking,  a 
right  in  equity  to  call  for  an  account,  and  thus  to  entitle  himself  to  the  in- 
terest of  the  pnrtner  in  the  property,  which  shall  upon  such  settlement  be 
ascertained  to  exist. —  West  v.  Skipp,  1  Ves.,  239.  Chapman  v.  Koops,  3 
Bos.  4-  Pull.,  289.  Skip  v.  Harwood,  2  Swanst.  Rep.,  586.  S.  C.  Cowp. 
Rep.,  451.  Button  v.  Morrison,  17  Ves.,  205.  IJayden  v.  Hoyden,  I 
Salk.,  392.  Taylor  v.  Fields,  4  Ves.,  396.  Fox  v.  Hanbury,  Cowp.  Rep., 
445.  J^icholl  V.  Mumford,  4  Johns.  Ch.  Rep.,  522.  In  re  Wait,  1  Jac.  8,' 
Walk.,  587.  Moody  v.  Payne,  2  Johns.  Ch.  Rep.,  548.  Gow  on  Part., 
ch.  4,  sec.  1,  p.  249.  Mather  v.  Smith,  16  Johns.  Rep.,  106.  J\''icholl  v. 
Mumford,']^  Johns.  Ch.  Rep.,  b'Z2.  S.  C,  20  Johns.  R^p.,  611.  Shaver 
V.  White,  6  Mu7if.  Rep.,  114.  Murray  v.  Murray,  5  Johns.  Ch.  Rep.,  70. 
Marquand  \.  J^'e.w  York  Manf.  Co.,  17  Johns.  Rep.,  525. 

in  Connecticut  it  is  not  settled  that  the  interest  of  a  partner  in  the 
firm,  can  be  taken  on  an  execution  against  him. — Gillett  v.  Hall,  13 
Conn.  Reii.,  42o.  One  partner  cannot  sue  a  co-partner,  after  dissolution, 
unless  upon  a  balance. — Phillips  v.  Lockkart,  1  jY.  S.  Alabama  Rep.,  521. 
Wilier  v.  Richards,  10  Conn.  Rep.,  37.  Church  v.  Knox  et  al.,  2  Conn. 
Rep.,  523. 

A.,  B.  and  C.  were  partners ;  and  after  the  death  of  A.,  B.  and  C.  re- 
covered a  judgment  against  D.  founded  on  a  partnership  transaction.  E., 
a  creditor  of  B.  and  C,  then  brought  foreign  attachment  to  recover  the  debt 
of  D.,  and  introduced  the  judgment  against  him  to  prove  his  indebtedness 
to  B.  and  C.  It  was  held,  that  the  representatives  of  A.  were  not  preclud- 
ed by  such  judgment  from  showing  that  13.  and  C.  were  debtors  to  the 
partnership,  and  had  no  interest  in  the  debt  against  D.,  but  that  it  belonged 
to  A.  alone. — Barber  v.  Hwtford  Bank,  9  Conn.  Rep.,  407. 

The  interest  of  one  partner  in  a  debt  due  to  the  partnership,  cannot 
be  taken  by  process  of  foreign  attachment,  to  satisfy  the  individual  debt  of 
that  partner,  without  showing  from  the  state  of  the  partnership  accounts 
36  between  the  partners,  and  with  reference  to  the  solvency  of  the  part- 
nership, what  the  right  or  interest  claimed  amounts  to. — Church  v.  KnoXf 


OF  PARTNESa.  435 

2  Conn.  Rep.,  ^H.  Brewster  v.  Hammett,  4  Conn.  Rep.,  540.  Fink  v, 
Hern'ck,  6  Mr/si.  Rep  ,271.     Lyndori  v.  Gorhnm.,  1  Galliaon.,  367. 

Ill  Maryland  it  was  held,  that  one-third  of  the  partnership  effects  in 
that  state,  of  three  partners  residing-  in  Great  Britain,  who  had  become 
bankrupts,  miqiit  be  attached  by  a  citizen  of  Maryland,  for  a  debt  due  to 
him  by  one  of  the  partners,^nd  that  the  attaching  creditor  might  have 
judgment  without  showing  the  state  of  the  accounts  as  between  the  part- 
ners.—  Wallan  v.  Patterson,  2  Har.  S^  McHen.,  46. i. 

It  has  been  held  in  New  Hampshire,  that  goods  belonging  to  a  firm 
cannot  be  held  by  attachment  upon  a  writ,  or  by  a  seizure  upon  execution, 
arrainst  an  individual  p;irtner  for  his  separate  debt,  so  long  as  any  debt  re- 
mains due  from  the  company.  All  that  can  be  taken,  is  the  interest  of 
the  debtor  in  tiie  firm  ;  not  the  partnership  effects  themselves,  but  the 
right  of  the  partner  to  a  share  of  the  surplus  that  may  remain  after  all  the 
debts  are  paid. — Tappa'i  v.  B/aisde/l,  5  JVew  Hamp.  Rep.,  190. 

In  Pennsylvania,  a  debt  due  to  a  partnership  may  be  attached  at  a 
suit  of  a  creditor  of  one  of  the  partners,  and  the  interest  of  such  partner 
in  the  partnership  demand  is  bound  by  such  attachment. — McCarthy  v. 
Emlen,  2  Yeutes,  190. 

In  a  proceeding  by  summons  against  one  resident  partner,  and  for- 
eign attachment  against  a  non-resident  partner,  the  partnership  property 
cannot  be  taken  under  the  foreign  attachment;  the  separate  property  of 
the  non-resident  only  is  liable. —  White  Sr  Schnebley''s  case,  10  Walts, 
2l7.  Johnwa  et  al.  \.  Sandfort  et  al.,  13  Co7in.  Rep.,  461.  Witter  v. 
Richards,  10  Conn.  Rep.,  37. 

In  Alabama,  a  writ  o^  fieri  facias  against  the  goods,  &c.,  of  one  part- 
ner, may  be  levied  on  the  property  of  the  partnership,  and  the  interest  of 
the  defendant  taken  in  execution  and  sold  ;  but  a  debt  due  the  partnership 
cannot  be  attached  by  process  of  law,  to  pay  the  debt  of  a  separate  part- 
ner.— Winstun  v.  Ewing,  1  JV.  S.  Alabama  Rep.,  129. 


OF  BANKRUPTCY  OF  PARTNERS. 

1.  What  is  necessary  to  constitute  two  or  more  partners  bankrupts  1 

To  constitute  two  or  more  partners  bankrupts,  there  must  be  evidence 
of  joint  trading.  But  it  is  sufficient  if  a  person  is  proved  to  have  acknow- 
ledrred  himself  partner  with  a  trader,  and  to  have  given  directions  in  the 
concern,  though  no  act  of  buying  or  selling  during  the  time  of  the  part- 
nership can  be  established.  And  under  peculiar  circumstances,  a  person 
may  be  considered  in  the  light  of  a  joint  trader,  even  after  a  dissolution  ; 
for,  in  one  case,  a  commission  of  bankruptcy  was  sustained  against  a 
partnership,  on  a  debt  contracted  many  years  after  dissolution — the  sale 
of  partnership  goods  having  been  continued. 

They  only,  of  the  partners,  who  have  actually  committed  acts  of 
bankruptcy,  are  to  be  deemed  bankrupts.  Where  one  of  two  partners  in 
a  bank,  who  alone  resided  at  it,  ordered  it  to  be  shut  up,  and  absented 
himself  from  it,  and  the  bank  stopped  payment — this  was  holden  to  be 
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evidence  of  an  act  of  bankruptcy  by  tbe  resident  partner  only.— Parser  v. 
Barker,  1  Brod.  Sf-  Bing,  9.  Tarleton  v.  Backhouse,  2  Svjanst.,  571.  Ex 
parte  i'arletoTi,  19  res.,^404.  .'  llan  v.  Hartley,  4  Dowg.,  20.  Co.  i?.  L., 
9.  //oirg-  V.  Briggs,  2  Moore,  122.  Jl/zZ/i-  v.  Bennett,  2  ^¥aM.  <§*  Se/.,  556. 
Ex  parte  .Mavor,  19   T'^es.,  54-3. 

On  the  other  hand,  where  two  partners'carried  on  business  together, 
but  under  different  nannes,  and  in  different  places,  namely,  at  Manchester 
and  London,  and  one  partner  resided  at  each  place,  and  the  London  part- 
ner, being  upon  a  visit  for  a  few  days  at  Manchester,  occasionally  attended 
the  counting-house  there,  and  both  partners,  afraid  of  an  arrest,  left  the 
house  privately,  and  carried  the  account  books  with  them — this  was  ruled 
to  be  an  act  of  bankruptcy  in  both. — Spencer  v.  Billing,  3  Camp.,  312. 
Capper  V.  DeSanges,  3  Moore,  4-.  Deffie  v.  DeSanges,  8  Tauni.,  671.  Ex 
parte  Gardner,  1  Ves.  Sr  Bea.,  77.  Harvey  v.  Ramsbottom,  1  Barn.  4* 
Cresw.,  55. 

2.  What  is  the  rule  as  to  who  may  sue  out  a  fiat  against  partners  1 

When  an  entire  firm  bas  committed  an  act  or  acts  of  bankruptcy,  any 
joint  creditor  having  a  legal,  not  an  equitable,  debt,  to  the  amount  of  JEIOO, 
may  sue  out  a  joint"  fiat  against  them.  A  separate  creditor  cannot  sue 
out  a  joint  fiat  against  them.  A  joint  creditor  may,  under  the  present 
law,  sue  out  a  joint  fiat  against  some  of  the  members.  He  may  likewise 
sue  out  a  separate  fiat  against  any  one  of  the  partners  of  the  firm  indebted 
to  him,  who  has  committed  an  act  of  bankruptcy.  It  has  been  ruled,  that 
even  a  partner  may  sue  out  a  fiat  against  his  co-paitners,  if  his  debt  has 
not  arisen  from  the  partnership.  And  it  seems  clear,  that  where  the  part- 
nership has  been  dissolved,  and  the  solvent  partner  has  paid  all  the  debts, 
he  may  sustain  a  fiat  against  his  co-partner. — 6  Geo.  •i^t/i,  ch.  16,  sec.  15. 
Jlrch.B.L.,  274.  Prosser  v.  Smith,  Holt,  442.  Overruling  Streafjield 
v.  Holliday,  5  Term.  Rep.,  779.  Ex  farte  Henderson,  4  Ft  .v.,  163,  ii>'C. 
Crisp  V.  Perritt,  Wiles,  467.  Smith  v.  Oriel,  1  East,  368.  Windham  v. 
Paterson,  1  Stark,  144.  Ex  parte  Xokes,  Mont.  P/trln.,  62,  ^ipp.  An- 
trum v.  Chase,  15  East,  209.  Ex  parte  Wilbran,  5  Madd.,  1.  Ex  parte 
Browne,  1  Rose,  151. 

'J'he  assignees  of  a  bankrupt  partner,  are  not  in  the  situation  of  co- 
partners with  those  who  remain  solvent,  for  the  purpose  of  carrying  on  the 
trade,  though  they  may  be  considered  as  co-partners  for  the  purpose  of 
winding  up  the  concern. — Crawshay  v.  Collins,  15  Ves.,  218.  2  Hov. 
Supp.,%m. 

But  the  assignees  have  no  right  to  sell  any  part  of  the  joint  effects, 
where  no  necessity  for  the  sale  e.xists,  and  the  solvent  partners  are  able 
and  willing  to  account  for  the  share  of  the  bankrupt  partner,  and  to  indem- 
nify them  against  the  joint  creditors.  Accordingly,  upon  a  bill  filed  and 
an  affidavit  at  the  instance  of  a  solvent  partner,  to  restrain  the  assignee 
of  a  bankrupt  from  selling  the  joint  effects,  an  injunction  has  been  allow 
ed. — lllen  \.  Kilbre,  4  .¥ac/t/.,  464.  Ex  parte  Montgomery,  1  Glyn.  Sf 
Jam.,  338.     Ex  parte  Figess,  1  Glya.  S;  Jam.,  122. 

Under  a  joint  bankruptcy,  the  administration  of  the  bankrupts' estate 
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both  joint  and  separate,  takes  place  in  the  bankruptcy. — Collyer  on  Par'., 
488.  Ex  parte  Elton,  3  Ves.,  242.  Button  v.  Morrison,  17  P^es.,  209. 
Barker  v.  Goodear,  11  Ves.,  85.     Ex  parte  Farlow,  1  Rose,  421. 

3.  What  passes  under  the  fiat  against  an  individual  partner  1 

Under  a  separate  bankruptcy,  all  the  separate  property  and  such  part 
of  the  joint  property  as  the  bankrupt  himself  would  be  entitled  to,  passes 
to  his  assignees.  The  assignees  become  tenants  in  common  with  the 
solvent  partners,  or  their  representatives,  and  hold  the  bankrupts'  undivid- 
ed share  of  the  partnership  effects,  from  the  time  of  the  act  of  bankrupt- 
cy, subject  to  the  rights  of  the  solvent  partners. — Horsey''s  case,  3  P. 
Wms.,  23.  Eddie  v.  Davidson,  Doug.,  627.  Bolton  v.  Puller,  1  Bos.  Sr 
Pul.,  539.  Barker  v.  Goodear,  11  Ves.,  85.  Harrison  v.  Sterry,  5  C ranch, 
289.  West  V.  Skip,  1  Vrs.,  232.  Fox  v.  Hanbury,  Cowp.,  445.  Taylor  v. 
Field,  4  Ves  ,  396.  Smith  v.  Stokes,  1  Easl,  363.  Smith  v.  Oriel,  1  East, 
368.     Kingman  v.  Spier,  7  Pick.,  235. 

The  assignees  under  a  separate  bankruptcy,  have  a  right  to  the  share, 
not  only  of  the  partnership  effects  remaining  in  specie,  but  of  the  profits 
of  adventures  outstanding  at  the  time  of  the  bankruptcy.  i  hey  are  like- 
wise entitled  to  the  outstanding  instalments  due  from  the  solvent  partner 
for  his  admission  into  the  partnership  ;  as  also  to  a  shnre  of  the  profits  of 
the  trade  carried  on,  after  the  bankruptcy,  by  the  solvent  partner,  with  the 
capital  of  the  original  partnership. — Akhurst  v.  Jackson,  1  Swnnst.,  85. 
15  Ves.,  221.    Jackson  v.  Sedgwick,  1  Swanst.  Rep.,  468.    French  v.  Fenn, 

1  Cooke,  B.  L.,  536.  3  Doug.,  237.  Holdernes  v.  Shackles,  8  Barn.  Sf 
Cresw.,  618.      Untied  States  v.  Hooe,  3  Cranch,   73.     Thelluson  v.   Smith, 

2  Wheat.,  396.  Conard  v.  The  Atlantic  Ins.  Co.,  1  i'eters'  S.  C.  Rep., 
438.  Bank  of  the  United  States'  v.  Weisiger,  2  Peters'"  S.  C.  Rep.,  350. 
Clay  V.  Smith,  3  Peters'  S.  C.  Rep.,  411.  Hunter  v.  The  United  States, 
5  Peters'  S.  C  Rep.,  173.  Boyle  v.  Zacharie  et  al.,  6  Peters'  S.  C.  Rep., 
341.  Brcedloveet  al.  v.  Jficholl  et  al.,  7  Peters'  S.  C.  Rep.,  413.  Beers 
V.  Haughtm,  9  Peters'  S.  C.  Rep.,  329.  Hetjdel  v.  Girod,  10  Peters'  S. 
C.  Rep.,  283.  Lyon  v.  Auchondoss  Sf  Co.,  12  Peters'  S.  C.  Rep.,  239. 
Suydam  et  al.  y.  Broadnax,  i4  Peters'  S.  C.  Rep.,  67,  United  States  v. 
Shelfon  <S*  Co.,  1  Brockenbrough's  Rep.,  517.  United  States  v.  Cochran  et 
al.,  2  Brockenbrough,  274.  Howe  v.  Sheppard,  2  Sum?ier,  409.  United 
States  V.  JMcLellun,  3  Sumner,  345. 

Where  one  partner  becomes  a  bankrupt,  and  is  indebted  to  his  co- 
partner, the  solvent  partner  must  prove  such  debt  under  the  fiat,  or  it  will 
be  barred  by  the  bankrupt's  certiticate.  The  certificate,  under  a  separate 
bankruptcy,  is  a  bar  to  all  actions  for  contribution  by  the  bankrupt's  co- 
partners ;  and,  generally,  the  certificate  under  a  joint  or  separate  bank- 
ruptcy, discharges  the  bankrupt  from  all  his  debts,  both  joint  and  separate. 
— Horsey' s  case,  3  P.  Wms.,  23  Ex  parte  Yale,  Id.,  '24^,  ?i.  Twiss  v. 
J\Iassey,  1  Atk.,  67.  Howard  v.  Poole,  Davies,  451.  2  Str.,  995.  Wickes 
V.  Straham,  2  Str.,  1143.     Buslee,  2  Man.  Sr  Selw.,  26. 

A  partner  who  retires  from  the  firm  under  a  stipulation  of  indemnity, 
from  the  remaining  and  some  incoming  partners,  against  all  outstanding 
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demands  against  the  firm,  and  is  afterwards  obliged  to  pay  some  of  those 
demands,  may  prove  the  sums  so  paid  under  a  commission  against  liis 
guarantors,  though  he  knew  the  firm  was  insolvent  when  he  withdrew. — 
Ex  parte  Carpenter^  1  Mont.  &;  Mcjlrthur. 

In  a  creditor's  suit  for  administering  the  assets  of  B.,  a  joint  creditor 
of  A.  and  B.  was  permitted  to  prove,  A.  having  become  bankrupt,  and  it 
appeared  that  there  were  no  joint  assets  of  A.  and  B. — Cowell  v.  Sykes,  2 
Kiiss.  R'p.,  191. 

An  agreement  to  share  the  profits  of  a  member  of  a  firm  constitutes 
a  debt  proveable  against  the  member  for  his  share. — Ex  parte  DoJgson,  1 
Mont.  cS*  .McJJrthur,  445. 

The  facts  were  as  follows  :  T.  K.  agreed  with  E.  K.  that  if  she  would 
lend  him  ^£400,  and  be  surely  for  £3,600,  she  should  share  the  profits  of 
a  partnership  into  which  he  was  about  to  enter,  and  into  which  lie  was  to 
bring  £+00.  She  performed  her  part  ;  she  was  not  called  on  to  pay  the 
j£3,60l),  and  was  repaid  the  j£400.  The  concern  turned  out  very  prolila- 
ble  ;  T.  K.'s  share  of  the  profits  was  j£]0,000.  A  commission  afterwards 
issued  against  T.  K.,  and  E.  K.  applied  to  prove  £5,000,  and  the  applica- 
tion was  allowed  by  the  Vice  Chancellor,  and  by  the  Lord  Chancellor, 
upon  appeal. — 1  .Mont,  iy  McJirthur. 

A  solvent  partner  winding  up  the  partnership  concern,  is  entitled  to 
prove,  under  the  commission  of  bankrupt  partners,  the  share  of  the  loss 
or  deficiency  which  each  partner  ought  to  have  borne  as  a  debt  against 
his  separate  estate. — Ex  parte  Watson^  4  Madd.  Rep.,  477. 

Wliere  difl^erent  firms  are  engaged  in  a  joint  adventure,  the  creditors 
of  the  adventure  may  prove  against  the  joint  estates  of  the  minor  partner- 
ships.—£a: /ja//e  Ao/^e,  2  Glyn.  (Sf  Jam.,  295.  Ex  parte  Castill,  2  Glyn. 
<5f  jam.,  124. 

Assignments  under  a  joint  commission  may  recover  in  the  same  ac- 
tion, a  debt  due  to  all  the  members  of  a  firm. — Graham  v.  Mulcaster,  4- 
Bing.,  115. 

4.  What  is  the  rule  as  to  the  validity  of  acts  done  by  a  partner,  after 
he  has  committed  an  act  of  bankruptcy  ] 

The  general  rule  is,  that  the  bankruptcy  of  one  partner  destroys  his 
agency  for  his  co-partner. 

In  some  cases,  ho  vever,  with  a  view  to  the  protection  of  innocent 
third  persons,  tiie  agency  of  the  bankrupt  partner  has  been  held  not  to  be 
destroyed  by  his  bankruptcy.  But  the  acts  of  a  solvent  partner,  bondjicle, 
and  for  a  valuable  consideration,  are  in  no  case  avoided  by  a  previous  se- 
cret act  of  bankruptcy  committed  by  his  co-partner.  On  this  principle,  it 
was  held,  in  Fox  v.  Hanbury,  that  consignments  made  by  a  solvent  part- 
ner, after  a  secret  act  of  bankruptcy  committed  by  his  co-partner,  for 
moneys  advanced  to  the  firm  by  the  consignee,  were  good,  supposing  such 
consignments  to  have  been  made  without  the  least  color  or  mixture  of 
fraud.  Neither  can  notice  to  tlie  creditor,  of  the  bankruptcy  of  one  part- 
ner, affect  transactions  of  this  nature,  where  it  is  clear  that  no  fraudulent 
preference  was  intended. 


OF  PARTNERS.  439 

It  is  to  be  observed  that  when  the  solvent  partner  disposes  of  his 
partnership  effects,  after  the  bankruptcy  of  his  co-partner,  he  conveys  the 
entire  interest  of  all  the  quondam  partners  therein,  and  not  his  own  inter- 
est merely.  For  upon  tlie  principle  that  the  partnership  remains  for  the 
purpose  of  winding  up  the  concern,  the  jus  disponendi  of  the  solvent  part- 
ner cannot  be  affected  by  the  bankruptcy  of  his  co-partner.  Tlierefore, 
if  one  of  two  partners  become  bankrupt,  his  assignees  cannot  recover  a 
moiety  of  the  moneys  paid  by  the  solvent  partner,  on  the  partnership  ac- 
count, after  the  bankruptcy. 

But  the  power  vested  in  the  solvent  partner  under  the  circumstances, 
and  for  the  purposes  just  stated,  does  not  give  liim  any  right,  after  the 
bankruptcy  of  his  co-partner,  to  dispose  of  the  partnership  property  by 
deed,  or  to  negotiate  bills  and  notes  in  the  name  of  the  firn. — Craven  v. 
Edmondson,  6  Bi?ig.,  734.  4  .Moore  Sf  P.,  622.  Dickson  v.  Cass,  \  Barn. 
Sr  Jldolph,  34.3.  Lacy  v.  Woolcott,  S.  C,  '24.3.  CoM;/y.,4^5.  DeTnstetv. 
Carrol,  1  Stark.,  85.  Harvey  v.  Crickelt,  b  Maul.  4*  SJ.,  346.  Smith  v. 
Oriel,  1  East,  368.     Shep.  Touch.,  71. 

5.  What  is  understood  in  bankruptcy,  by  the  terms  joint  and  several 
estate  1 

Joint  estate  is  that  in  which  the  partners  are  jointly  interested  for  the 
purposes  of  the  partnership,  at  the  time  of  the  bankruptcy. 

Separate  estate  is  that  in  which  the  partners  are  each  separately  in- 
terested, at  the  time  of  the  bankruptcy. 

It  is  not  unusual  to  con.fine  the  term  "  separate"  to  that  part  of  a  part- 
ner's property  which  is  unconnected  with  the  partnership.  But  it  may  be 
applied  to  property  used  for  the  purposes  of  a  partnership,  if  belonging  to 
one  or  more  partners,  to  the  exclusion  of  the  rest. — Ex  purie  Hamper,  17 
Ves.,  404. 

Whatever  was  made  joint  estate  by  the  agreement  of  the  partners,  is 
joint  estate  under  the  bankruptcy.  Hence,  where  a  partnership  is  dis- 
solved, and  one  of  the  partners  is  left  in  possession  of  the  partnership 
stock,  for  the  purpose,  not  of  carrying  on  the  trade,  but  of  paying  the  debts 
and  winding  up  the  concerns  of  the  partnership,  as  the  partnership  con- 
tinues for  this  particular  purpose,  it  follows  that  if  the  remaining  partner 
become  bankrupt,  the  stock  so  remaining  in  his  hands  is  still  the  joint 
property  of  the  partnership,  and  distributable  accordingly.  Suppose  B.  to 
be  a  dormant  partner  with  A.,  and  that  previously  to  his  retirement,  B., 
bona  fide,  assigns  all  his  interest  in  the  partnership  stock  and  effects  to  A., 
upon  trust  to  pay  all  the  partnership  debts,  and  subject  thereto,  upon  trust, 
to  repay  B.  his  share  of  the  residue  ;  that  on  the  day  of  B.'s  retiiement, 
there  is  enough  joint  property  to  pay  the  partnership  debts,  and  that  within 
a  month  after  B.'s  retirement,  A.  becomes  a  bankrupt :  would  the  share  of 
B.,  so  assigned  upon  special  trust,  pass  to  the  assignee  of  A.  1  It  seems, 
notwithstanding  the  severity  of  the  doctrine  as  it  affects  B.,  that  the  ques» 
lion  must  be  answered  in  the  affirmative. — Ex  parte  Dyster,  2  Rose,2b6. 
Ex  parte  Burrow.  Id.,  252.     CoUyer  on  Part.,  506. 

Whatever  was  made  separate  estate  by  agreement  amongst  the  part- 
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ners,  nnd  is  not  comprehended  under  the  term  "  goods  or  chattels,"  is 
separate  estate  under  the  baiikruptcv. — McLanahan  v.  Ellery,  3  .Mason, 
269.      lou'ler  v.  Prate,  Wright,  206.  * 

Whatever  was  made  separate  estate  by  agreement  amongst  the  part- 
ners, but  is  comprehended  under  the  term  "  goods  or  clialtels,  in  the 
possession,  order  and  disposition  of  the  co-partnership,  or  wiiereof  they 
were  reputed  owners  at  the  time  they  became  bankrupt,"  is  joint  estate 
under  the  bankruptcy.  But  in  order  to  make  the  separate  chattels  of  one 
partner  distributable  as  joint  property,  they  must  have  been  in  the  posses- 
sion, order  or  disposition  of  the  partnership,  at  the  time  of  the  bankruptcy. 
— Ex  parte  Hvntar,  2 -So.se,  3S2.  Ex  parte  Jackson,  1  Ves.,  131.  Ex 
parte  Smith,  3  Mad  J.,  63.  Buck.,  liO.  Ex  parte  Byrne,  1  Jac.  df  Walk., 
378.  Ex  parte  Jones, -i^  Man.  <S'  Selw..  450,  overruling.  Ex  parte  Yollap, 
1.0  Ves.,  60, -and  Ex  parte  Houghton,  17  Ves.,  252.  Robinson  v.  McDon- 
ald, 5  Mau.  Si-  Selw.,  228.  Hay  v.  Fairbuirn,  2  Barn.  4"  ^Hd-,  193. 
Monkhouse  v.  Hay,  2  Brod.  4*  Bing.,  114  Rirely  v.  Hodgson,  1  Bar?i.Sf 
Cresw.,  580.  Ex  parte  Parry,  5  Ves.,  575.  Ex  parte  Bruwne,  6  Ves., 
136. 

Whatever  has  been  converted  into  separate  estate,  ard  is  no  longer 
in  the  order  and  disposition  of  the  partnership,  is  separate  estate  under 
the  bankruptcy. 

Therefore,  if  upon  the  dissolution  of  a  partnership,  the  retiring  ^^axl- 
r\cr,bii7ia  fide,  assigns  all  his  interest  in  the  stock  and  efTects  to  the  remain- 
ing partner,  who  afterwards  becomes  bankrupt,  so  much  of  the  partnership 
stock  so  assigned  as  remained  in  specie,  will  vest  in  the  assignees  of  the 
bankrupt  as  his  separate  property,  and  will  be  distributable  accordingly. — 
Ex  parte  Ruff  an,  6  Ves.,  Hi).  Ex  parte  Fell,  10  Ves.,  347.  Ex  parte 
Freeman,  Buck.,  471.     Ex  parte  Fiy,  1  Glyn.  Sf  Jam.,  96. 

Wliere  a  person  on  the  eve  of  bankruptcy,  induces  another  by  fraud- 
ulent means  to  become  his  partner,  and  the  latter  advances  capital  to  the 
concern,  a  case  might  be  stated  where  the  latter  would  be  allowed  to 
prove  the  amount  of  the  capital  so  advanced,  p'iri  passu  with  the  separate 
creditors  of  the  .bankrupt.  However,  such  proof  w^ill  not  be  allowed 
where  the  person  defrauded  has  held  himself  out  to  the  world  as  a  part- 
ner, though  only  for  a  short  time. — Ex  parte  Broome,  1  Russ.,  71. 

And  generally,  if  upon  the  bankruptcy  of  one  of  several  partners,  the 
joint  creditors  are  all  paid  in  full  out  of  the  joint  estate,  but  the  balance 
of  accoimts  is  in  favor  of  the  solvent  partners,  the  latter  may  be  reim- 
bursed out  of  the  bankrupt's  share  of  the  partnership  estate,  and  may 
prove  the  deficiency  against  his  separate  estate,  so  as  not  to  disturb  divi- 
dends already  made. — Ex  parte  Terrell,  Buck.,  345.  Goss  v.  Dufresnoy, 
Davies,  371. 


OF  PARTNERSHIP  IN  COMMENDAM. 

1.  What  are  the  rules  peculiar  to  partnership  in  commendam  ? 

Partnerships  in  commendam  are  not  founded  upon  the  general  princi- 
ples of  commercial  law,  but  are  regulated  by  positive  legislative  enact- 
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ments  ;  consequently  those  acts  must  be  considered  to  ascertain  the  rights 
and  disabilities  of  the  parties  to  such  a  partnership.  The  English  law 
does  not  admit  of  partnerships  with  a  restricted  responsibility.  In  France, 
partnerships  in  commandite  were  established  by  the  ordinance  of  1673, 
and  liave  been  continued  by  the  Code  de  Commerce. — Merlin  Rep.  de 
Jurisp.,  tit.  Soc.    Code  de  Com.,  I.  1,  iit.  3,  sec.  1. 

The  principal  provisions  of  the  French  law  have  been  adopted  in 
Louisiana,  and  are  contained  in  the  Civil  Code,  iit.  Part,  in  Commendam. 
As  it  is  a  matter  of  some  importance,  the  principal  provisions  are  here 
inserted  : 

^^rt.  2810.  Partnership  in,  commendam  is  formed  by  a  contract,  by 
which  one  person  or  partnership  agrees  to  furnish  another  person  or  part- 
nership a  certain  amount,  either  in  property  or  money,  to  be  employed  by 
the  person  or  partnership  to  whom  it  is  furnished,  in  his  or  their  own 
name  or  firm,  on  condition  of  receiving  a  share  in  the  profits,  in  the  pro- 
portion determined  by  the  contract,  and  of  being  liable  to  losses  and  ex- 
penses to  the  amount  furnished,  and  no  more. 

^rt.  2811.  He  Avho  makes  this  contract,  is  called,  with  respect  to 
those  to  whom  he  makes  the  advance  of  capital,  a  partner  in  commendam. 
Every  species  of  partnership  may  receive  such  partners.  It  is  therefore 
a  modification  of  which  the  several  kinds  of  partnerships  are  susceptible, 
rather  than  a  separate  division  of  partnerships. 

^irt.  2812.  The  proportion  of  profits  to  be  received  by  the  partner 
in  Qommendam,  may  be  regulated  by  the  covenant  of  the  parties,  as  may 
also,  with  respect  to  each  other,  the  proportion  of  losses  and  expenses  to 
be  borne  by  each  of  the  partners  ;  but,  as  respects  third  persons,  the  whole 
sum  furnished,  or  agreed  to  be  furnished  by  such  partner,  is  liable  for  the 
debts  of  the  partnership. 

^rt.  2813.  In  no  case,  except  as  is  hereinafter  expressly  provided, 
shall  the  partner  who  has  no  other  interest  in  the  concern  than  that  of 
partner  in  comm.endam,  be  liable  to  pay  any  sum  beyond  that  which  he  has 
agreed  to  furnish  by  his  contract.  If  it  has  been  paid,  and  lost  in  the 
business  of  the  partnership,  he  is  exonerated  from  any  other  payment. 
If  any  part  be  unpaid,  he  is  liable  for  that  amount,  and  no  more,  to  the 
creditors  of  the  partnership. 

jJrt.  2814'.  The  partner  in  commendam  cannot  be  called  upon  by  the 
partnership  or  its  creditors,  to  refund  any  dividend  he  may  have  received 
of  net  profits,  fairly  made  during  the  solvency  of  the  partners,  and  bona 
fide,  at  a  time  stipulated  in  the  articles  of  partnership. 

Art.  2815.  The  partner  in  commendam  cannot  bind  the  other  part- 
ners by  any  act  of  his  :  he  is  not  considered  as  a  partner,  further  than  is 
especially  provided  in  this  section. 

Art.  2816.  Partnership  in  commendam  must  be  made  in  writing,  and 
must  be  recorded  in  the  manner  hereinafter  directed,  or  otherwise  the 
partner  in  commendam  will  be  considered  as  a  common  partner  in  the  con- 
cern, and  will  be  subject  to  all  the  responsibilities  towards  third  persons 
that  would  attach  to  any  of  the  other  partners,  in  the  business  for  which 
he  made  his  advance. 

Art.  2817.     The  contract  must  express  the  amount  furnished,  or 
56 
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agreed  to  be  furnished  by  the  partner  in  covtmendam,  the  proportion  o{ 
profits  he  is  to  receive,  and  of  the  expenses  and  losses  he  is  to  bear.  It 
must  state  whether  it  had  been  received,  and  whether  in  goods,  money, 
or  how  otherwise  :  and  if  not  received,  it  must  contain  a  stipuhition  to 
pay  or  deliver  it.  It  must  be  signed  by  the  parties  in  the  presence  of  one 
or  more  witnesses,  and  shall  be  recorded  in  full  by  the  officer  authorized 
to  record  mortgages,  in  the  place  where  the  principal  business  of  the  part- 
nership is  carried  on.  If  it  be  a  commercial  partnership,  and  consists  of 
several  houses  or  establishments,  in  different  parts  of  the  state,  such  re- 
cording shall  be  made  in  each  of  such  places. 

^rt.  2820.  The  business  of  the  concern,  to  which  the  partner  in 
commendam  has  contributed  his  advance,  must  not  be  carried  on  in  the 
name  of  such  partner,  or  in  his  name  jointly  with  others,  or  by  him  or  by 
his  agency  as  agent,  as  attorney  for  the  other  partners,  but  by  those  to 
whom  he  has  made  the  advance,  and  in  their  names  or  firm.  And  if  the 
advance  in  commendam  has  been  made  to  one  person  only,  such  person 
must  carry  on  the  business  in  his  sole  name,  and  must  not  make  the  addi- 
tion "  and  company,"  or  adopt  any  firm  that  may  cause  it  to  be  understood 
that  he  has  any  partners.  And  if  the  partner  i?i  commendain  shall  take 
any  part  in  the  business  of  the  partnership,  or  permit  his  name  to  be  used 
in  the  firm,  or  knowingly  permit  any  single  person,  to  whom  he  has  made 
the  advance,  to  add  any  words  to  his  name  or  firm,  that  may  imply  that 
he  has  other  partners  besides  the  partner  in  commendam,  when  in  fact  he 
has  none,  such  partner  in  commendam  shall  be  liable  to  all  the  responsi- 
bilities of  a  general  partner  in  the  business  for  which  he  has  made  the 
advance. 

^rt.  2821.  If  the  person  to  whom  the  partner  in  commendam  has 
made  the  advance,  shall,  without  his  consent,  use  his  name  in  the  firm,  or 
if,  not  having  any  other  partner,  he  shall  adopt  or  use  any  such  additiou 
as  is  expressed  in  the  last  preceding  article,  the  partner  in  commendam 
may  immediately  withdraw  the  sum  he  has  advanced,  and,  in  giving  no- 
tice in  two  of  the  public  newspapers,  shall  be  freed  from  all  responsibility, 
either  to  the  partners  or  to  third  persons,  from  the  time  of  such  notice. 

Jlrl.  2822.  The  partner  in  commendam.  cannot  withdraw  the  stock 
he  has  furnished,  at  a  time  when  those  to  whom  he  has  advanced  it,  aro 
in  failing  circumstances,  or  when  there  is  a  reasonable  apprehension  that 
they  will  become  insolvent. 

In  the  following  states,  and  perhaps  in  some  others,  there  are  legis- 
lative enactments  relating  to  limited  or  special  partnerships,  viz. :  Ala- 
bama, Connecticut,  Indiana,  Louisiana,  Maine,  Maryland,  Massachusetts, 
New  Jersey,  New  York,  Rhode  Island,  South  Carolina,  and  the  Territory 
of  Florida.  With  the  exception  of  the  statute  of  Louisiana,  the  general 
provisions  of  these  laws  are  very  nearly  similar.  They  usually  authorize 
limited  partnerships  to  be  formed  for  the  transactions  of  mercantile,  me- 
chanical or  manufacturing  business— expressly  excluding  banking  and 
insurance.  Most  of  them  provide  for  the  execution  and  filing  of  a  certifi- 
cate by  all  the  partners,  specifying  the  name  of  the  firm,  and  the  names 
of  the  partners,  and  their  residence — distinguishing  which  are  general, 
and  which  are  sp^D-ial  partners — the  amount  of  capital  which  each  special 
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partner  has  contributed— the  general  nature  of  the  business  to  be  trans- 
acted— and  the  time  of  connmencement  and  termination  of  the  partnership. 
Which  certificates  are  to  be  acknowledged  and  recorded.  In  case  of 
false  certificates,  all  the  members  are  liable,  as  general  partners.  A  copy 
of  which  certificate,  or  a  notice  of  the  terms  of  the  partnership,  are  to  be 
published  in  certain  newspapers  for  designated  periods,  or  partnerships 
to  be  deemed  general.  General  partners  authorized  to  bind  the  firm. 
Special  partners  not  to  interfere  in  the  management  of  the  business,  nor 
to  be  employed  for  that  purpose  as  agents,  attorneys,  or  otherwise ;  and 
are  not  liable  for  the  debts  of  the  firm,  beyond  the  amount  of  capital  con- 
tributed by  them.  But  they  may,  from  time  to  time,  examine  into  the 
state  and  progress  of  the  partnership  concerns,  and  may  advise  as  to  their 
management.  General  partners  liable  to  account  to  each  other,  and  to 
special  partners,  as  at  common  law.  The  business  to  be  conducted  under 
a  firm  in  which  the  names  of  the  general  partners  only  shall  be  inserted, 
without  the  addition  of  the  word  "company";  and  if  the  name  of  any 
special  partner  is  used,  with  his  privity,  he  shall  be  deemed  a  general 
partner.  The  capital  of  special  partners  not  to  be  withdrawn,  nor  inter- 
ests on  profits  divided,  so  as  to  reduce  the  capital  stated  in  the  certificate- 
No  assignment  or  transfer  of  the  partnership  property,  valid  as  against 
creditors,  if  made  by  partnership  when  insolvent,  or  in  contemplation  of 
insolvencjr,  or  after,  or  in  contemplation  of  the  insolvency  of  any  partner, 
with  the  intent  of  giving  a  preference  to  any  creditor. 

And  judgments  confessed  and  securities  given,  with  the  like  intent, 
are  also  declared  void.  Suits  to  be  commenced  and  prosecuted  by  and 
against  the  general  partners  only,  except  where  special  partners  have 
made  themselves  liable.  In  case  of  alteration  of  the  terms,  or  renewal  of 
the  partnership,  the  same  proceedings  to  be  had  as  in  original  formation. 
— See  Revised  Stat,  of  J^ew  York,  vol.  1,  p.  753,  2(/  edit.  Laws  of  Maine, 
vol.  2,  529,  March  loth,  1836.  Laws  of  Alabama,  1837,  8,  tio.  12.  Laws 
of  South  Carolina,  1837,  ch.  27.  Laws  of  Florida,  1838,  no.  17.  Laws 
of  Maryland,  1S37,  ch.  97.  Laws  of  Rhode  Isla7id,  January  12,  1837. 
Laws  of  jYew  .Jersey,  Feb.  9,  1837.  American  Jurist,  vol.  49,  p.  470-1-2. 
18  Idem,  505,  515,  202.  Laws  of  Connecticut,  1822,  1833.  Rev.  Laws  of 
Indiana,  1831. 


PATENT  RIGHTS. 

1.  What  is  a  patent'? 

A  patent  for  an  invention,  is  a  grant  made  by  the  government  of  the 
U.  States  to  the  inventor  of  any  new  or  useful  art,  machine,  manufacture, 
or  composition  of  matter,  or  any  new  and  useful  improvement  in  any  art, 
machine,  manufacture,  or  composition  of  matter  not  known  or  used  by 
others  before  his  or  their  discovery  or  invention  thereof,  and  not,  at  the 
time  of  his  application  for  a  patent,  in  public  use  or  on  sale,  with  his  con- 
sent or  allowance,  as  the  inventor  or  discoverer;  securing  to  him,  for  a 
limited  time  therein  expressed,  the  full  and  exclusive  right  and  liberty  of 
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making,  constructing,  using,  and  vending  to  others  to  be  used,  the  said  in- 
vention or  discovery,  on  certain  conditions,  among  which  is  the  one  of  at 
once  giving  up  his  secret,  and  making  public  his  discovery  or  invention,  and 
the  manner  of  making  and  using  the  same,  so  that,  at  the  expiration  of  his 
privilege,  it  may  become  public  property.  The  instrument  securing  this 
grant  is  also  called  a  patent. — Shaw  v.  Cooper,  7  Peters'"  S.  C.  Rep.,  292. 

2.  What  is  provided  in  the  constitution  of  the  United  States  in  regard 
to  patent  rights  1 

It  is  provided  that  Congress  shall  have  the  power  to  promote  the 
progress  of  science  and  useful  arts,  by  securing  for  limited  times,  to  au- 
thors and  inventors,  the  exclusive  right  to  their  respective  writings  and 
discoveries. — ^7-t.  1,  sec.  8. 

3.  What  are  the  provisions  made  by  Congress  in  pursuance   of  this 
power  1 

§  1.  That  there  will  be  established  and  attached  to  the  department 
of  state,  an  office,  to  be  denominated  the  patent  office  ;  the  chief  officer  of 
which  shall  be  called  the  commissioner  of  patents,  to  be  appointed  by  the 
president,  by  and  with  the  advice  and  consent  of  the  senate,  whose  duty 
it  shall  be,  under  the  direction  of  the  secretary  of  state,  to  superintend, 
execute,  and  perform,  all  such  acts  and  things  touching  and  respecting  the 
granting  and  issuing  of  patents  for  new  and  useful  discoveries,  inventions, 
and  improvements,  as  are  herein  provided  for,  or  shall  hereafter  be,  by 
law^,  directed  to  be  done  and  performed;  and  shall  have  the  charge  and 
custody  of  all  the  books,  records,  papers,  models,  machines,  and  all  other 
things  belonging  to  said  office.  And  said  commissioner  shall  receive  the 
same  compensation  as  is  allowed  by  law  to  the  commissioner  of  the  In- 
dian department,  and  shall  be  entitled  to  send  and  receive  letters  and 
packages  by  mail,  relating  to  the  business  of  the  off.ce,  free  of  postage. 

§  5.  That  all  patents  issuing  from  said  office  shall  be  issued  in  the 
name  of  the  United  States,  and  under  the  seal  of  said  office,  and  be  sinfned 
by  the  secretary  of  state,  and  countersigned  by  the  commissioner  of  the 
said  office  ;  and  shall  be  recorded,  together  with  the  descriptions,  speci- 
fications and  drawings,  in  the  said  office,  in  books  to  be  kept  for  that  pur- 
pose. Every  such  patent  shall  contain  a  short  description  or  title  of  the 
invention  or  discovery,  correctly  indicating  its  nature  and  design,  and  in 
its  terms  grant  to  the  applicant  or  applicants,  his  or  their  heirs,  adminis- 
trators, executors,  or  assigns,  for  a  term  not  exceeding  fourteen  years, 
the  full  and  exclusive  right  and  liberty  of  making,  using,  and  vending  to 
others  to  be  used,  the  said  invention  or  discovery,  referring  to  the  spe- 
cifications for  the  particulars  thereof,  a  copy  of  which  shall  be  annexed 
to  the  patent,  specifying  what  the  patentee  claims  as  his  invention  or 
discovery. 

§  6.  That  any  person  or  persons  having  discovered  or  invented  any 
new  and  useful  art,  machine,  manufacture,  or  composition  of  matter,  or 
any  new  and  useful  improvement  on  any  art,  machine,  manufacture,  or 
composition  of  matter,  not  known  or  used  by  others  before  his  or  their  dis- 
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covery  or  invention  thereof,  and  not,  at  the  time  of  his  application  for  a 
patent,  in  public  use  or  on  sale,  with  his  consent  or  allowance,  as  the  in- 
ventor or  discoverer,  and  shall  desire  to  obtain  an  exclusive  property  there- 
in, may  make  application  in  writing  to  the  commissioner  of  patents,  ex- 
pressing such  desire,  and  the  commissioner  on  due  proceeding  had,  may 
grant  a  patent  therefor.  But  before  any  inventor  shall  receive  a  patent  for 
any  such  new  invention  or  discovery,  he  shall  deliver  a  written  description 
of  his  invention  or  discovery,  and  of  the  manner  and  process  of  making, 
constructing,  using,  and  compounding  the  same,  in  such  full,  clear,  and 
exact  terms,  avoiding  unnecessary  prolixity,  as  to  enable  any  person  skill- 
ed in  the  art  or  science  to  which  it  appertains,  or  with  which  it  is  most 
nearly  connected,  to  make,  construct,  compound,  and  use  the  same;  and 
in  case  of  any  machine,  he  shall  fully  explain  the  principle  and  the  sever- 
al modes  in  which  he  has  contemplated  the  application  of  that  principle  or 
character  by  which  it  may  be  distinguished  from  other  inventions  ;  and 
shall  particularly  specify  and  point  out  the  part,  improvement,  or  combi- 
nation, which  he  claims  as  his  own  invention  or  discovery.  He  shall, 
furthermore,  accompany  the  whole  with  a  drawing,  or  drawings,  and  writ- 
ten references,  where  the  nature  of  the  case  admits  of  drawings,  or  with 
specimens  of  ingredients,  and  of  the  composition  of  matter,  sufficient  in 
quantity  for  the  purpose  of  experiment,  where  the  invention  or  discovery 
is  of  a  composition  of  matter  ;  which  descriptions  and  drawings,  signed 
by  the  inventor  and  attested  by  two  witnesses,  shall  be  filed  in  the  patent 
office  ;  and  he  shall  moreover  furnish  a  model  of  his  invention,  in  all  cases 
which  admit  of  a  representation  by  model,  of  a  convenient  size  to  exhibit 
advantageously  its  several  parts.  The  applicant  shall  also  make  oath  or 
affirmation  that  he  does  verily  believe  that  he  is  the  original  and  first  in- 
ventor or  discoverer  of  the  art,  machine,  composition,  or  improvement, 
for  which  he  solicits  a  patent,  and  that  he  does  not  know  or  believe  that 
the  same  was  ever  before  known  or  used  ;  and  also  of  what  country  he 
is  a  citizen ;  which  oath  or  affirmation  may  be  made  before  any  person 
authorized  by  law  to  administer  oaths. 

§  7.  That,  on  the  filing  of  any  such  application,  description,  and  spe- 
cification, and  the  payment  of  the  duty  hereinafter  provided,  the  com- 
missioner shall  make  or  cause  to  be  made,  an  examination  of  the  alleged 
new  invention  or  discovery  ;  and  if,  on  any  such  examination,  it  shall  not 
appear  to  the  commissioner  that  the  same  had  been  invented  or  discovered 
by  any  other  person  in  this  country  prior  to  the  alleged  invention  or  dis- 
covery thereof  by  the  applicant,  or  that  it  had  been  patented  or  described 
in  any  printed  publication  in  this  or  any  foreign  country,  or  had  been  in 
public  use  or  on  sale  with  the  applicant's  consent  or  allowance  prior  to 
the  application,  if  the  commissioner  should  deem  it  to  be  sufficiently  use- 
ful and  important,  it  shall  be  his  duty  to  issue  a  patent  therefor.  But 
whenever,  on  such  examination,  it  shall  appear  to  the  commissioner  that 
the  applicant  was  not  the  original  and  first  inventor  or  discoverer  thereof, 
or  that  any  part  of  that  which  is  claimed  as  new  had  before  been  invented 
or  discovered,  or  patented,  or  described  in  any  printed  publication  in  this 
or  any  foreign  country,  as  aforesaid,  or  that  the  description  is  defective 
and  insufficient,  he  shall  notify  the  applicant  thereof,  giving  him,  briefly, 
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such  information  and  references  as  may  be  useful  in  judging  of  the  pro 
priety  of  renewing  his  application,  or  of  altering  his  specification  to  em 
brace  only  that  part  of  the  invention  or  discovery  which  is  new.  In  every 
such  case,  if  the  applicant  shall  elect  to  withdraw  his  application,  relin 
quishing  his  claim  to  the  model,  he  shall  be  entitled  to  receive  back  twen 
ty  dollars,  part  of  the  duty  required  by  this  act,  on  filing  a  notice  in  writing 
of  such  election  in  the  patent  office,  a  copy  of  which,  certified  by  the 
commissioner,  shall  be  a  sufficient  warrant  to  the  treasurer  for  paying  back 
to  the  said  applicant  the  said  sum  of  twenty  dollars.  But  if  the  applicant 
in  such  case  shall  persist  in  his  claim  for  a  patent,  with  or  without  any 
alteration  of  his  specification,  he  shall  be  required  to  make  oath  or  affirma- 
tion anew  in  manner  as  aforesaid.  And  if  the  specification  and  claim  shall 
not  have  been  so  modified  as,  in  the  opinion  of  the  commissioner,  shall 
entitle  the  applicant  to  a  patent,  he  maj^,  on  appeal,  and  upon  request  in 
writing,  have  the  decision  of  a  board  of  examiners,  to  be  composed  of  three 
disinterested  persons,  who  shall  be  appointed  for  that  purpose  by  the  se- 
cretary of  state,  one  of  whom  at  least,  to  be  selected,  if  practicable  and 
convenient,  for  his  knowledge  and  skill  in  the  particular  art,  manufacture, 
or  branch  of  science  to  which  the  alleged  invention  appertains  ;  who  shall 
be  under  oath  or  affirmation  for  the  faithful  and  impartial  performance  of 
the  duty  imposed  upon  them  by  said  appointment.  Said  board  shall  be 
furnished  with  a  certificate  in  writing,  of  the  opinion  and  decision  of  the 
commissioner,  stating  the  particular  grounds  of  his  objection,  and  the  part 
or  parts  of  the  invention  which  he  considers  as  not  entitled  to  be  patented. 
And  the  said  board  shall  give  reasonable  notice  to  the  applicant,  as  well 
as  to  the  commissioner,  of  the  time  and  place  of  their  meeting,  that  they 
may  have  an  opportunity  of  furnishing  them  with  such  facts  and  evidence 
as  they  may  deem  necessary  to  a  just  decision  ;  and  it  shall  be  the  duty 
of  the  commissioner  to  furnish  to  the  board  of  examiners  such  information 
as  he  may  possess  relative  to  the  matter  under  their  consideration.  And 
on  examination  and  consideration  of  the  matter  by  such  board,  it  shall  be 
in  their  power,  or  a  majority  of  them,  to  reverse  the  decision  of  the  com- 
missioner, either  in  whole  or  in  part,  and  their  opinion  being  certified  to 
the  commissioner,  he  shall  be  governed  thereby,  in  the  further  proceedings 
to  be  had  on  such  application:  Provided^  however^  That  before  a  board  shall 
be  instituted  in  any  such  case,  the  applicant  shall  pay  to  the  credit  of 
the  treasury,  as  provided  in  the  ninth  section  of  this  act,  the  sum  of  twen- 
ty-five dollars,  and  each  of  said  persons  so  appointed  shall  be  entitled  to 
receive  for  his  services  in  each  case,  a  sum  not  exceeding  ten  dollars,  to 
be  determined  and  paid  by  the  commissioner  out  of  any  moneys  in  his 
hands,  which  shall  be  in  full  compensation  to  the  persons  who  may  be  so 
appointed,  for  their  examination  and  certificate  as  aforesaid. 

§  8.  That  whenever  an  application  shall  be  made  for  a  patent  which, 
in  the  opinion  of  the  commissioner,  would  interfere  with  any  other  patent 
for  which  an  application  may  be  pending,  or  with  any  unexpired  patent 
which  shall  have  been  granted,  it  shall  be  the  duty  of  the  commissioner  to 
give  notice  thereof  to  such  applicants,  or  patentees,  as  the  case  may  be  ; 
and  if  either  shall  be  dissatisfied  with  the  decision  of  the  commissioner  on 
the  question  of  priority  of  right  or  invention,  on  a  hearing  thereof,  he  may 
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appeal  from  such  decision,  on  the  like  terms  and  conditions  as  are  provid- 
ed in  the  preceding  section  of  this  act ;  and  like  proceedings  shall  be  had, 
to  determine  which,  or  whether  either  of  the  applicants  is  entitled  to  re- 
ceive a  patent  as  prayed  for.  But  nothing  in  this  act  contained  shall  be 
construed  to  deprive  an  original  and  true  inventor  of  the  right  to  a  patent 
for  his  invention,  by  reason  of  his  having  previously  taken  out  letters  patent 
therefor  in  a  foreign  country,  and  the  same  having  been  published  at  any 
time  within  six  months  next  preceding  the  filing  of  his  specification  and 
drawing.  And  whenever  the  applicant  shall  request  it,  the  patent  shall 
take  date  from  the  time  of  the  filing  of  the  specification  and  drawings,  not 
however  exceeding  six  months  prior  to  the  actual  issuing  of  the  patent  ; 
and  on  like  request,  and  the  payment  of  the  duty  herein  required,  by  any 
applicant,  his  specification  and  drawings  shall  be  filed  in  the  secret  ar- 
chives of  the  office  until  he  shall  furnish  the  model  and  the  patent  be  is- 
sued, not  exceeding  the  term  of  one  year,  the  applicant  being  entitled  to 
notice  of  interfering  applications. 

§  9.  That  before  any  application  for  a  patent  shall  be  considered  by 
the  commissioner  as  aforesaid,  the  applicant  shall  pay  into  the  treasury  of 
the  United  States,  or  into  the  patent  office,  or  into  any  of  the  deposit  banks 
to  the  credit  of  the  treasury,  if  he  be  a  citizen  of  the  United  States,  or  an 
alien,  and  shall  have  been  resident  in  the  United  States  for  one  year  next 
preceding,  and  shall  have  made  oath  of  his  intention  to  become  a  citizen 
thereof,  the  sum  of  thirty  dollars  ;  if  a  subject  of  the  king  of  Great  Britain, 
the  sum  of  five  hundred  dollars;  and  all  other  persons  the  sum  of  three 
hundred  dollars  ;  for  which  payment  duplicate  receipts  shall  be  taken,  one 
of  which  to  be  filed  in  the  office  of  the  treasury.  And  the  moneys  re- 
ceived into  the  treasury  under  this  act  shall  constitute  a  fund  for  the  pay- 
ment of  the  salaries  of  the  officers  and  clerks  herein  provided  for,  and  all 
other  expenses  of  the  patent  office,  and  to  be  called  the  patent  fund. 

§  10.  That  where  any  person  hath  made,  or  shall  have  made,  any 
new  invention,  discovery,  or  improvement,  on  account  of  which  a  patent 
might  by  virtue  of  this  act  be  granted,  and  such  person  shall  die  before 
any  patent  shall  be  granted  therefor,  the  right  of  applying  for  and  obtain- 
ing such  patent  shall  devolve  on  the  executor  or  administrator  of  such  per- 
son, in  trust  for  the  heirs  at  law  of  the  deceased,  in  case  he  shall  have 
died  intestate  ;  but  if  otherwise,  then  in  trust  for  his  devisees,  in  as  full 
and  ample  a  manner,  and  under  the  same  conditions,  limitations,  and  re- 
strictions, as  the  same  was  held,  or  might  have  been  claimed  or  enjoyed 
by  such  person  in  his  or  her  lifetime  ;  and  when  the  application  for  a  pa- 
tent shall  be  made  by  such  legal  representatives,  the  oath  or  affirmation 
provided  in  the  sixth  section  of  this  act  shall  be  so  varied  as  to  be  ap- 
plicable to  them. 

§  11.  That  every  patent  shall  be  assignable  in  law,  either  as  to  the 
whole  interest,  or  any  undivided  part  thereof,  by  any  instrument  in  writ- 
ing ;  which  assignment,  and  also  every  grant  and  conveyance  of  the  ex- 
clusive right  under  any  patent,  to  make  and  use,  and  to  grant  to  others  to 
make  and  use,  the  thing  patented  within  and  throughout  any  specified  part 
or  portion  of  the  United  States,  shall  be  recorded  in  the  patent  office  with- 
in three  months  from  the  execution  thereof,  for  which  the  assignee  or 
grantee  shall  pay  to  the  commissioner  the  sum  of  three  dollars. 
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§  12.  That  any  citizen  of  the  United  States,  or  alien  who  shall  have 
been  resident  in  the  United  States  one  year  next  preceding,  and  shall  have 
made  oath  of  his  intention  to  become  a  citizen  thereof,  who  shall  have  in 
vented  any  new  art,  machine,  or  improvement  thereof,  and  shall  desire 
further  time  to  mature  the  same,  may,  on  paying-  to  the  credit  of  the  trea- 
sury, in  manner  as  provided  in  the  ninth  section  of  this  act,  the  sum  of 
twenty  dollars,  file  in  the  patent  office  a  caveat,  setting  forth  the  design 
and  purpose  thereof,  and  its  principal  and  distinguishing  characteristics, 
and  praying  protection  of  his  right,  till  he  shall  have  matured  his  inven- 
tion ;  which  sum  of  twenty  dollars,  in  case  the  person  filing  such  caveat 
shall  afterwards  take  out  a  patent  for  the  invention  therein  mentioned, 
shall  be  considered  a  part  of  the  sum  herein  required  for  the  same.  And 
such  caveat  shall  be  filed  in  the  confidential  archives  of  the  office,  and 
preserved  in  secrecy.  And  if  application  shall  be  made  by  any  other  per- 
son within  one  year  from  the  time  of  filing  such  caveat,  for  a  patent  of 
any  invention  with  which  it  may  in  any  respect  interfere,  it  shall  be  the 
duty  of  the  commission  to  deposit  the  description,  specifications,  drawings, 
and  model,  in  the  confidential  archives  of  the  office,  and  to  give  notice, 
by  mail,  to  the  person  filing  the  caveat,  of  such  application,  who  shall, 
within  three  months  after  receiving  the  notice,  if  he  would  avail  himself 
of  the  benefit  of  his  caveat,  file  his  description,  specifications,  drawings 
and  model ;  and  if,  in  the  opinion  of  the  commissioner,  the  specifications 
of  claim  interfere  with  each  other,  like  proceedings  may  be  had  in  all  re- 
spects as  are  in  this  act  provided,  in  the  case  of  interfering  applications: 
Provided^  however,  That  no  opinion  or  decision  of  any  board  of  examiners, 
under  the  provisions  of  this  act,  shall  preclude  any  person  interested  in 
favor  of  or  against  the  validity  of  any  patent  which  has  been  or  may  here- 
after be  granted,  from  the  right  to  contest  the  same  in  any  judicial  court 
in  any  action  in  which  its  validity  may  come  in  question. 

§  13.  That  whenever  any  patent  which  has  heretofore  been  granted, 
or  which  shall  hereafter  be  granted,  shall  be  inoperative  or  invalid,  by 
reason  of  a  defective  or  insufficient  description  or  specification,  or  by 
reason  of  the  patentee  claiming  in  his  specification  as  his  own  invention, 
more  than  he  had  or  shall  have  a  right  to  claim  as  new  ;  if  the  error  has, 
or  shall  have  arisen  by  inadvertency,  accident,  or  mistake,  and  without 
any  fraudulent  or  deceptive  intention,  it  shall  be  lawful  for  the  commis- 
sioner, upon  the  surrender  to  him  of  such  patent,  and  the  payment  of  the 
further  duty  of  fifteen  dollars,  to  cause  a  new  patent  to  be  issued  to  the 
said  inventor,  for  the  same  invention,  for  the  residiie  of  the  period  then  un- 
expired for  which  the  original  patent  was  granted,  in  accordance  with  the 
patentee's  corrected  description  and  specification.  And  in  case  of  his 
death,  or  any  assignment  by  him  made  of  the  original  patent,  a  similar 
right  shall  vest  in  his  executors,  administrators,  or  assignees.  And  the 
patent,  so  re-issued,  together  with  the  corrected  description  and  specifica- 
tion, shall  have  the  same  effect  and  operation  in  law,  on  the  trial  of  all 
actions  hereafter  commenced  for  causes  subsequently  accruing,  as  though 
the  same  had  been  originally  filed  in  such  corrected  form,  before  the  issu- 
ing out  of  the  original  patent.     And  whenever  the  original  patentee  shall 
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be  desirous  of  adding  the  description  and  specification  of  any  new  im- 
provement of  tlie  original  invention  or  discovery  which  shall  have  been 
invented  or  discovered  by  him  subsequent  to  the  date  of  his  patent,  he 
may,  like  proceedings  being  had  in  all  respects  as  in  the  case  of  original 
applications,  and  on  the  payment  of  fifteen  dollars,  as  hereinbefore  provid- 
ed, have  the  same  annexed  to  the  original  description  and  specification; 
and  the  commissioner  shall  certify,  on  the  margin  of  such  annexed  de- 
scription and  specification,  the  time  of  its  being  annexed  and  recorded  ; 
and  the  same  shall  thereafter  have  the  same  effect  in  law,  to  all  intents 
and  purposes  as  though  it  had  been  embraced  in  the  original  description 
and  specification. 

§  li.  That,  whenever  in  any  action  for  damages  for  making,  using, 
or  selling  the  thing  whereof  the  exclusive  right  is  secured  by  any  patent 
heretofore  granted,  or  by  any  patent  which  may  hereafter  be  granted,  a 
verdict  shall  be  rendered  for  the  plaintiff' in  such  action,  it  shall  be  in  the 
power  of  the  court  to  render  judgment  for  any  sum  above  the  amount, 
found  by  such  verdict  as  the  actual  damages  sustained  by  the  plaintiff, 
not  exceeding  three  times  the  amount  thereof,  according  to  the  circum- 
stances of  the  case,  with  costs :  and  such  damages  may  be  recovered  by 
action  on  the  case,  in  any  court  of  competent  jurisdiction,  to  be  brought 
in  the  name  or  names  of  the  person  or  persons  interested,  whether  as 
patentee,  assignees,  or  grantees  of  the  exclusive  right  within  and 
throughout  a  specified  part  of  the  United  States. 

§  15.  That  the  defendant  in  any  such  action  shall  be  permitted  to 
plead  the  general  issue,  and  to  give  this  act  and  any  special  matter  in  evi- 
dence, of  which  notice  may  have  been  given  in  writing  to  the  plaintiff'or 
his  attorney,  thirty  days  before  trial,  tending  to  prove  that  the  description 
and  specification  filed  by  the  plaintiff'  does  not  contain  the  whole  truth 
relative  to  his  invention  or  discovery,  or  that  it  contains  more  than  is 
necessary  to  produce  the  described  effect  ;  which  concealment  or  addition 
shall  fully  appear  to  have  been  made  for  the  purpose  of  deceiving  the  pub- 
lic, or  that  the  patentee  was  not  the  original  and  first  inventor  or  discov- 
erer of  the  thing  patented,  or  of  a  substantial  or  material  part  thereof 
claimed  as  new,  or  that  it  had  been  described  in  some  public  work  ante- 
rior to  the  supposed  discovery  thereof  by  the  patentee,  or  had  been  in 
public  use,  or  on  sale  with  the  consent  and  allowance  of  the  patentee  be- 
fore his  application  for  a  patent,  or  that  he  had  surreptitiously  or  unjustly 
obtained  the  patent  for  that  which  was  in  fact  invented  or  discovered  by 
another,  who  was  using  reasonable  diligence  in  adapting  and  perfecting 
the  same  ;  or  that  the  patentee,  if  an  alien  at  the  time  the  patent  was  grant- 
ed, hud  failed  and  neglected  for  the  space  of  eighteen  mouths  from  the 
date  of  the  patent,  to  put  and  continue  on  sale  to  the  public,  on  reasonable 
terms,  the  invention  or  discovery  for  which  the  patent  issued  ;  in  either 
of  which  cases  judgment  shall  be  rendered  for  the  defendant,  with  costs. 
And  whenever  the  defendant  relies  in  his  defence  on  the  fact  of  aprevious 
invention,  knowledge,  or  use  of  the  thing  patented,  he  shall  state,  in  his 
notice  of  special  matter,  the  names  and  places  of  residence  of  those  whom 
he  intends  to  prove  to  have  possessed  a  prior  knowledge  of  the  thing  and 
where  the  same  had  been  used :  Provided^  however,  that  whenever  it  shall 
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satisfactorily  appear  tiiat  the  patentee,  at  the  time  of  making  his  apphca- 
tion  for  the  patent,  believed  himself  to  be  the  first  inventor  or  dis- 
coverer of  the  thing  patented,  the  same  shall  not  be  held  to  be  void  on  ac- 
count of  the  invention  or  discovery  of  any  part  thereof  having  been  be- 
fore known  or  used  in  any  foreign  country,  it  not  appearing  that  the  same 
or  any  substantial  part  thereof  had  before  been  patented  or  described  in 
any  printed  publication,  ^nd provided,  alao,  that  whenever  the  plaintiff 
shall  fail  to  sustain  his  action  on  the  ground  that  in  his  specification  of 
claim  is  embraced  more  than  that  of  which  he  was  the  first  inventor,  if  it 
shall  appear  that  the  defendant  had  used  or  violated  any  part  of  the  in- 
vention justly  and  truly  specified  and  claimed  as  new,  it  shall  be  in  the 
power  of  the  court  to  adjudge  and  award  as  to  costs  as  may  appear  to  be 
just  and  equitable. 

§  lli.  rhat  whenever  there  shall  be  two  interfering  patents,  or  when- 
ever a  patent  on  application  shall  have  been  refused  on  an  adverse  decision 
of  a  board  of  examiners,  on  the  ground  that  the  patent  applied  for  would 
interfere  with  an  unexpired  patent  previously  granted,  any  person  interest- 
ed in  any  such  patent,  either  by  assignment  or  otherwise,  in  the  one  case, 
and  anv  such  applicant  in  the  other,  may  have  remedy  by  bill  in  equity ; 
and  the  court  having  cognizance  thereof,  on  notice  to  adverse  parties  and 
other  due  proceedings  had,  may  adjudge  and  declare  cither  the  patents 
void  in  whole  or  in  part,  or  inoperative  and  invalid  in  any  particular  part 
or  portion  of  the  United  States,  according  to  the  interest  which  the  par- 
ties to  such  suit  may  possess  in  the  patent  or  the  inventions  patented,  and 
may  also  adjudge  that  such  applicant  is  entitled,  according  to  the- princi- 
ples and  provisions  of  this  act,  to  have  and  receive  a  patent  for  his  inven- 
tion, as  specified  in  his  claim,  or  for  any  part  thereof,  as  the  fact  of  prior- 
ity of  right  or  invention  shall  in  any  such  case  be  made  to  appear.  And 
such  adjudication,  if  it  be  in  favor  of  the  right  of  such  applicant,  sh;i]l  au- 
thorize the  commissioner  to  issue  such  patent,  on  his  filing  a  copy  of  the 
adjudication,  and  otherwise  complying  with  the  requisitions  of  this  act. 
Provided^  however,  That  no  such  judgment  or  adjudication  shall  affect  the 
rio"hts  of  any  persons  except  the  parties  to  the  action  and  those  deriving 
title  from  or  under  them  subsequent  to  the  rendition  of  such  judgment. 

§  17.  Tliat  all  actions,  suits,  controversies,  aud  cases  arising  under 
any  law  of  the  United  States,  granting  or  confirming  to  inventors  the  ex- 
clusive right  to  their  inventions  or  discoveries,  shall  be  originally  cog- 
nizable, as  well  in  equity  as  at  law,  by  the  circuit  courts  of  the  United 
States,  or  any  district  court  having  the  powers  and  jurisdiction  of  a  cir- 
cuit court  ;  which  courts  shall  have  power,  upon  bill  in  equity  filed  by  any 
party  aggrieved,  in  any  such  case,  to  grant  injunctions,  according  to 
the  course  and  principles  of  courts  of  equity,  to  prevent  the  violation  of 
the  rights  of  any  inventor  as  secured  to  him  by  any  law  of  the  United 
States,  on  such  terms  and  conditions  as  said  courts  may  deem  reasonable  : 
Provided,  however,  That  from  all  judgment  and  decrees,  from  any  such 
court  rendered  in  the  premises,  a  writ  of  error  or  appeal,  as  the  case  may 
require,  shall  lie  to  the  supreme  court  of  the  United  States,  in  the  same 
manner  and  under  the  same  circumstances  as  is  now  provided  by  law  in 
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Other  judgments  and  decrees  of  circuit  courts,  and  in  all  other  cases  in 
which  the  court  shall  deem  it  reasonable  to  allow  the  same. 

§  18.  That  whenever  any  patentee  of  an  invention  or  discovery  shall 
desire  an  extension  of  his  patent  beyond  the  term  of  its  limitation,  he  may 
make  application  therefor,  in  writing,  to  the  commissioner  of  the  patent 
office,  setting  forth  the  grounds  thereof ;  and  the  commissioner  shall,  on 
the  applicant's  paying  the  sum  of  forty  dollars  to  the  credit  of  the  treasury, 
as  in  the  case  of  an  original  application  for  a  patent,  cause  to  be  publish- 
ed, in  one  or  more  of  the  principal  newspapers  in  the  city  of  Washington, 
and  in  such  other  paper  or  papers  as  he  may  deem  proper,  published  in 
the  section  of  country  most  interested  adversely  to  the  extension  of  the 
patent,  a  notice  of  such  application,  and  of  the  time  and  place  when  and 
where  the  same  will  be  considered,  that  any  person  may  appear  and  show 
cause  why  the  extension  should  not  be  granted.  And  the  secretay  of  state, 
the  commissioner  of  the  patent  office,  and  the  solicitor  of  the  treasury, 
shall  constitute  a  board  to  hear  and  decide  upon  the  evidence  produced 
before  them,  both  for  and  against  the  extension,  and  shall  sit  for  that  pur- 
pose at  the  time  and  place  designated  in  the  published  notice  thereof.  The 
patentee  shall  furnish  to  said  board  a  statement,  in  writing,  under  oath,  of 
the  ascertained  value  of  the  invention,  and'of  his  receipts  and  expendi- 
tures, sufficiently  in  detail  to  exhibit  a  true  and  faithful  account  of  loss 
.Tnd  profit  in  any  manner  accruing  to  him  from  and  by  reason  of  said  in- 
vention. And  if,  upon  a  hearing  of  the  matter,  it  shall  appear  to  the  full 
and  entire  satisfaction  of  said  board,  having  due  regard  to  the  public  inter- 
est therein,  that  it  is  just  and  proper  that  the  term  of  the  patent  should  be 
extended,  by  reason  of  the  patentee,  without  neglect  or  fault  on  his  part, 
having  failed  to  obtain,  from  the  use  and  sale  of  his  invention,  a  reasonable 
remuneration  for  the  time,  ingenuity,  and  expense  bestowed  upon  the 
same,  and  the  introduction  thereof  into  use,  it  shall  be  the  duty  of  the 
commissioner  to  renew  and  extend  the  patent,  by  making  a  certificate 
thereon  of  such  extension,  for  the  term  of  seven  years  from  and  after  the 
expiration  of  the  first  term;  which  certificate,  with  a  certificate  of  said 
board  of  their  judgment  and  opinion  as  aforesaid,  shall  be  entered  on  re- 
cord in  the  patent  office  :  and  thereupon  the  said  patent  shall  have  the 
same  effect  in  law  as  though  it  had  been  originally  granted  for  the  terra 
of  twenty-one  years.  And  the  benefit  of  such  renewal  shall  extend  to  as- 
signees and  grantees  of  the  right  to  use  the  thing  patented,  to  the  extent 
of  their  respective  interest  therein  :  Provided^  however,  That  no  extension 
of  a  patent  shall  be  granted  after  the  expiration  of  the  term  for  which  it 
was  originally  issued. 

§  19.  That  there  shall  be  provided  for  the  use  of  said  office,  a  library 
of  scientific  works  and  periodical  publications,  both  foreign  and  American, 
calculated  to  facilitate  the  discharge  of  the  duties  hereby  required  of  the 
chief  officers  therein,  to  be  purchased  under  the  direction  of  the  com- 
mittee of  the  library  of  Congress.  And  the  sum  of  fifteen  hundred  dol- 
lars is  hereby  appropriated  for  that  purpose,  to  be  paid  out  of  the  patent 
fund. 

§  20.  That  it  shall  be  the  duty  of  the  commissioner  to  cause  to  be 
classified  and  arranged,  in  such  rooms  or  galleries  as  may  be  provided  for 
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that  purpose,  in  suitable  cases,  when  necessary  for  their  preservation,  and 
in  such  a  manner  as  shall  be  conducive  to  a  beneficial  and  favorable  dis- 
play thereof,  the  modes  and  specimens  of  compositions  and  of  fabrics  and 
other  manufactures  and  works  of  art,  patented  or  unpatented,  which  have 
been,  or  shall  hereafter  be  deposited  in  said  office.  And  said  rooms  or 
galleries  to  be  kept  open  during  suitable  hours  for  public  inspection. 

^  21.  That  all  acts  and  parts  of  acts  heretofore  passed  on  this  sub- 
ject, be,  and  the  same  are  hereby  repealed  ;  Provided^  however,  'f'hat  all 
actions  and  processes  in  law  or  equity  sued  out  prior  to  tlie  passage  of 
this  act,  may  be  prosecuted  to  final  judgment  and  execution,  in  the  same 
manner  as  though  this  act  had  not  been  passed,  excepting  and  saving  the 
application  to  any  such  action,  of  the  provisions  of  the  fourteenth  and  fif- 
teenth sections  of  this  act,  so  far  as  tiicy  may  be  applicable  thereto,  JInd 
provided  aho,  That  all  applications  or  petitions  for  patents,  pending  at  the 
time  of  the  passage  of  this  act,  in  cases  where  the  duty  has  been  paid, 
shall  be  proceeded  with  and  acted  on  in  the  same  manner  as  though  filed 
after  the  passage  thereof. 

By  an  Act  entitled  "  An  Act  in  addition  to  the  act  to  promote  the 
progress  of  science  and  useful  arts,"  approved  March  3,  1837,  4-  S/tarsw. 
Cont.  Story  s  Law  U.  S.  2546,  it  is  enacted, 

§  5.  That,  whenever  a  patent  shall  be  returned  for  correction  and  re- 
issue under  the  thirteenth  section  oC  the  act  to  which  this  is  additional, 
and  the  patentee  shall  desire  several  patents  to  be  issued  for  distinct  and 
separate  parts  of  the  thing  patented,  he  shall  first  pay,  in  manner  and  in 
addition  to  the  sum  provided  by  that  act,  the  sum  of  thirty  dollars  for  each 
additional  patent  so  to  be  issued  :  Provided,  however,  That  no  patent  made 
prior  to  the  aforesaid  fifteenth  day  of  December,  shall  be  corrected  and 
re-issued  until  a  duplicate  of  the  model  and  drawing  of  the  thing  as  origi- 
nally invented,  verified  by  oath  as  shall  be  required  by  the  commissioner, 
shall  be  deposited  in  the  patent  office  : 

Nor  shall  any  addition  of  an  improvement  be  made  to  any  patent  here- 
tofore granted,  nor  any  new  patent  be  issued  for  an  improvement  made  in 
any  machine,  manufacture  or  process,  to  the  original  inventor,  assignee, 
or  possessor,  of  a  patent  therefor,  nor  any  disclaimer  be  admitted  to  record, 
until  a  duplicate  model  and  drawing  of  the  thing  originally  intended,  veri- 
fied as  aforesaid,  shall  have  been  deposited  in  the  patent  office,  if  the  com- 
missioner shall  require  the  same  ;  nor  shall  any  patent  be  granted  for  an 
invention,  improvement,  or  discovery,  the  model  or  drawing  of  which 
shall  have  been  lost,  until  another  model  or  drawing,  if  required  by  the 
commissioner,  shall,  in  like  manner,  be  deposited  in  the  patent  office  : 

And  in  all  such  cases,  as  u'ell  as  in  those  which  may  arise  under  the 
third  section  of  this  act,  the  question  of  compensation  of  such  models  and 
drawings,  shall  be  subject  to  the  judtjment  and  decision  of  the  commis- 
sioners provided  for  in  the  fourth  section,  under  the  same  limitations  and 
restrictions  as  are  therein  prescribed. 

§  6.  That  any  patent  hereafter  to  be  issued,  may  be  made  and  issued 
to  the  assignee  or  assignees  of  the  inventor  or  discoverer,  th.e  assignment 
thereof  being  first  entered  of  the  record,  and  the  application  thereof  being 
duly  made,  and  the  specification  duly  sworn  to  by  the  inventor.     And  in 
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all  cases  hereafter,  the  applicant  for  a  patent  shall  be  held  to  furnish  du- 
plicate drawings,  whenever  the  case  admits  of  drawings,  one  of  which  to 
be  deposited  in  the  office,  and  the  other  to  be  annexed  to  the  patent,  and 
considered  a  part  of  the  specification. 

§  7.  That,  whenever  any  patentee  shall  have,  through  inadvertence, 
accident,  or  mistake,  made  his  specification  of  claim  too  broad,  claiming 
more  than  that  of  which  he  was  the  original  or  first  inventor,  some  mate- 
rial and  substantial  part  of  the  thing  patented  being  truly  and  justly  his 
own,  any  such  patentee,  his  administrators,  executors,  and  assigns,  whe- 
ther of  the  whole  or  of  a  sectional  interest  therein,  majr  make  disclaimer 
of  such  parts  of  the  thing  patented  as  the  disclaimant  shall  not  claim  to 
hold  by  virtue  of  the  patent  or  assignment,  stating  therein  the  extent  of  his 
interest  in  such  patent  ;  which  disclaimer  shall  be  in  writing,  attested  by 
one  or  more  witnesses,  and  recorded  in  the  patent  office,  on  payment  by 
the  person  disclaiming,  in  manner  as  other  patent  duties  are  required  by  law 
to  be  paid,  of  the  sum  of  ten  dollars.  And  such  disclaimer  shall  thereafter 
be  taken  and  considered  as  part  of  the  original  specification,  to  the  extent 
of  the  interest  which  shall  be  possessed  in  the  patent  or  right  secured 
thereby,  by  the  disclaimant,  and  by  those  claiming  by  or  under  him  sub- 
sequent to  the  record  thereof.  But  no  such  disclaimer  shall  affect  an  ac- 
tion pending  at  the  time  of  its  being  filed,  except  so  far  as  may  relate  to 
the  question  of  unreasonable  neglect  or  delay  in  filing  the  same. 

§  8.  That,  whenever  application  shall  be  made  to  the  commissioner 
for  any  addition  of  a  newly  discovered  improvement  to  be  made  on  an  ex- 
isting patent,  or  whenever  a  patent  shall  be  returned  for  correction  and  re- 
issue, the  specification  of  claim  annexed  to  every  such  patent  shall  be  sub- 
ject to  revision  and  restriction,  in  the  same,  manner  as  are  original  appli- 
cations for  patents  ;  the  commissioner  shall  not  add  any  such  improve- 
ment to  the  patent  in  the  one  case,  nor  grant  the  re-issue  in  the  other 
case,  until  the  applicant  shall  have  entered  a  disclaimer,  or  altered  his 
specification  of  claim  in  accordance  with  the  decision  of  the  commission- 
er ;  and  in  all  such  cases,  the  applicant,  if  dissatisfied  with  such  decision, 
shall  have  the  same  remedy  and  be  entitled  to  the  benefit  of  the  same 
privileges  and  proceedings  as  are  provided  by  law  in  tlie  case  of  original 
applications  for  patents, 

§  9.  And  be  it  further  enacted,  anything  in  the  fifteenth  section  of 
the  act  to  v/hich  this  is  additional  to  the  contrary  notwithstanding,  That, 
whenever  by  mistake,  accident,  or  inadvertence,  and  without  any  wilful 
default  or  intent  to  defraud  or  mislead  the  public,  any  patentee  shall  have 
in  his  specification  claimed  to  be  the  original  and  first  inventor  or  disco- 
verer of  any  material  or  substantial  part  of  the  thing  patented,  of  which  he 
was  not  the  first  and  original  inventor,  and  shall  have  no  legal  or  just  right 
to  claim  the  same,  in  every  such  case  the  patent  shall  be  deemed  good  and 
valid  for  so  much  of  the  invention  or  discovery  as  shall  be  truly  and  bona, 
fide  his  own  :  Provided,  it  shall  be  a  material  or  substantial  part  of  the  thing 
patented,  and  be  definitely  distinguishable  from  the  other  parts  so  claimed 
without  right  as  aforesaid.  And  every  such  patentee,  his  executors,  ad- 
ministrators and  assigns,  whether  of  the  whole  or  of  a  sectional  interest 
therein,  s!iail  be  entitled  to  maintain  a  suit  at  law  or  in   equity  on  such 
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patent  for  any  infringement  of  such  part  of  the  invention  or  discovery  as 
shall  be  bona  fide  his  own  as  aforesaid,  notwithstanding- the  specification 
may  embrace  more  than  he  shall  have  any  legal  right  to  claim.  But,  in 
every  such  case  in  which  a  judgment  or  verdict  shall  be  rendered  for  the 
plaintiff,  he  shall  not  be  entitled  to  recover  costs  against  the  defendant, 
unless  he  shall  have  entered  at  the  patent  office,  prior  to  the  commence- 
ment of  the  suit,  a  disclaimer  of  all  that  part  of  the  thing  patented  which 
was  so  claimed  without  a  right :  Provided^  hov^tver^  That  no  person  bring- 
ing any  such  suit  shall  be  entitled  to  the  benefit  of  the  provisions  con- 
tained in  this  section,  who  shall  have  unreasonably  neglected  or  delayed 
to  enter  at  the  patent  office  a  disclaimer  as  aforesaid. 

§  10.  That  the  commissioner  is  hereby  authorized  and  empowered  to 
appoint  agents  in  not  exceeding  twenty  of  the  principal  cities  or  towns  in 
the  United  States  as  may  best  accommodate  the  different  sections  of  the 
country,  for  the  purpose  of  receiving  and  forwarding  to  the  patent  office 
all  such  models,  specimens  of  ingredients  and  manufactures,  as  shall  be 
intended  to  be  patented  or  deposited  therein,  the  transportation  of  the 
same  to  be  chargeable  to  the  patent  fund. 

§  1 1.  That,  instead  of  one  examining  clerk,  as  provided  by  the  second 
section  of  the  act  to  which  this  is  additional,  there  shall  be  appointed,  ia 
manner  therein  provided,  two  examining  clerks,  each  to  receive  an  annual 
salary  of  fifteen  hundred  dollars  ;  and  also,  an  additional  copj'ing  clerk, 
at  an  annual  salary  of  eight  hundred  dollars.  And  the  commissioner  is 
authorized  to  employ,  from  time  to  time,  as  many  temporary  clerks  as 
may  be  necessary  to  execute  the  copying  and  draughting  required  by 
the  first  section  of  this  act,  and  to  examine  and  compare  records  with 
the  originals,  who  shall  receive  not  exceeding  seven  cents  for  every  page 
of  one  hundred  words,  and  for  drawings  and  comparison  of  records  with 
originals,  such  reasonable  compensation  as  shall  be  agreed  upon  or  pre- 
scribed by  the  commissioner. 

§  12.  That  whenever  the  application  of  any  foreigner  for  a  patent 
shall  be  rejected  and  withdrawn  for  want  of  novelty  in  the  invention,  pur- 
suant to  the  seventh  section  of  the  act  to  which  this  is  additional,  the  cer- 
tificate thereof  of  the  commissioner  shall  be  a  sufficient  warrant  to  the 
treasurer  to  pay  back  to  such  applicant  two-thirds  of  the  duty  he  shall 
have  paid  into  the  treasury  on  account  of  such  application. 

§  13.  That  in  all  cases  in  which  an  oath  is  required  by  this  act,  or 
by  the  act  to  which  this  is  additional,  if  the  person  of  v.hom  it  is  required 
shall  be  conscientiously  scrupulous  of  taking  an  oath,  affirmation  may  be 
substituted  therefor. 

§  14-  That  all  moneys  paid  into  the  treasury  of  the  United  States  for 
patents  and  for  fees  for  copies  furnished  by  the  superintendent  of  the  patent 
office  prior  to  the  passage  of  the  act  to  which  this  is  additional,  shall  be 
carried  to  the  credit  of  the  patent  fund  created  by  said  act ;  and  the  moneys 
constituting  said  fund  shall  be,  and  the  same  are  herebj'  appropriated  for 
the  payment  of  the  salaries  of  the  officers  and  clerks  provided  for  by  said 
act,  and  all  other  expenses  of  the  patent  office,  including  all  the  expendi- 
tures provided  for  by  this  act ;  and,  also,  for  such  other  purposes  as  are 
or  may  be  hereafter  specially  provided  for  by  law.    And  the  commissioner 
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is  hereby  authorised  to  draw  upon  said  fund,  from  time  to  time,  for  such 
Bums  as  shall  be  necessary  to  carry  into  effect  the  provisions  of  this  act, 
governed,  however,  by  the  several  limitations  herein  contained.  And  it 
shall  be  his  duty  to  hij- before  Congress,  in  the  month  of  January,  annually, 
a  detniled  statement  of  the  expenditures  and  payments  by  him  made  from 
said  fund  ;  and  it  shall  also  be  his  duty  to  lay  before  Congress,  in  the 
month  of  January,  annually,  a  list  of  all  patents  which  shall  have  been 
granted  during  the  preceding  year,  designating,  under  proper  heads,  the 
subjects  of  such  patents,  and  furnishing  an  alphabetical  list  of  the  paten- 
tees, with  their  places  of  residence ;  and  he  shall  also  furnish  a  list  of  all 
patents  x^hich  shall  have  become  public  property  during  the  same  period  j 
together  with  such  other  information  of  the  state  and  condition  of  the 
patent  office,  as  may  be  useful  to  Congress  or  to  the  public. 

By  the  Act  entitled  "  An  act  in  addition  to  '  An  Act  to  promote  the 
progress  of  the  useful  arts,'  "  approved  March  3,  1839,  it  is  enacted, 

§  6.  That  no  person  shall  be  debarred  from  receiving  a  patent  for 
any  invention  or  discovery,  as  provided  in  the  act  and  approved  on  the 
fourth  day  of  July,  one  thousand  eight  hundred  and  thirty-six,  to  which  this 
is  additional,  bj'  reason  of  the  same  having  been  patented  in  a  foreign 
country,  more  than  six  months  prior  to  his  application  :  Provided^  That 
the  same  shall  not  have  been  introduced  into  public  and  common  use,  in 
the  United  States,  prior  to  the  application  for  such  patent :  Jlnd  provided^ 
also,  That  in  all  cases  every  such  patent  shall  be  limited  to  the  term  of 
fourteen  years  from  the  date  or  publication  of  such  foreign  letters  patent. 

§  7.  That  every  person  or  corporation  who  has,  or  shall  have,  pur- 
chased or  constructed  any  newly  invented  machine,  manufacture,  or  com- 
position of  matter,  prior  to  the  application  by  the  inventor  or  discoverer 
for  a  patent,  shall  be  held  to  possess  the  right  to  use,  and  vend  to  others 
to  be  used,  the  specific  machine,  manufacture,  or  composition  of  matter 
so  made  or  purchased,  without  liability  therefor  to  the  inventor,  or  any 
other  person  interested  in  such  invention  ;  and  no  patent  shall  be  held  to 
be  invalid  by  reason  of  such  purchase,  sale,  or  use  prior  to  the  applica- 
tion for  a  patent  as  aforesaid,  except  on  proof  of  abandonment  of  such  in- 
vention to  the  public;  or  that  such  purchase,  sale  or  prior  use  has  been 
for  more  than  two  years  prior  to  such  application  for  a  patent. 

§  8.  That  so  much  of  the  eleventh  section  of  the  above  recited  act 
as  requires  the  payment  of  three  dollars  to  the  commissioner  of  patents, 
for  recording  any  assignment,  grant,  or  conveyance  of  the  whole  or  any 
part  of  the  interest  or  right  under  any  patent,  be,  and  the  same  is  hereby 
repealed  ;  and  all  such  assignments,  grants  and  conveyances  shall,  in 
future,  be  recorded  without  any  charge  whatever. 

§  10.  That  the  provisions  of  the  sixteenth  section  of  the  before  re- 
cited act  shall  extend  to  all  cases  where  the  patents  are  refused  for  any 
reason  whatever,  either  by  the  commissioner  of  patents  or  by  the  chief 
justice  of  the  District  of  Columbia,  upon  appeals  from  the  decision  of  said 
commissioner,  as  well  as  where  the  same  shall  have  been  refused  on  ac- 
count of,  or  by  reason  of  interference  with  a  previously  existing  patent ; 
and  in  all  cases  where  there  is  no  opposing  party,  a  copy  of  the  bill  shall 
be  served  upon  the  commissioner  of  patents,  when  the  whole  of  the  ex- 
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penses  of  the  proceeding  shall  be  paid  by  the  applicant,  whether  the  final 
•lecision  shall  be  in  his  f;ivor  or  otherwise. 

§  11.  Tluit  in  all  cases  where  an  a[)pea!  is  now  allowed  by  law  from 
the  decision  of  the  comtnissionev  of  patents  to  a  board  of  examiners  pro- 
vided for  in  the  seventh  section  of  the  act  to  which  this  is  additional,  the 
party,  insiead  thereof,  shall  have  a  right  to  appeal  to  the  chief  justice  of  the 
district  court  of  the  United  States  for  the  District  of  Columbia,  by  giving 
notice  thereof  to  the  commissioner,  and  filing  in  the  patent  office,  within 
such  time  as  the  commissioner  shall  appoint,  his  reasons  of  appeal  speci- 
fically set  forth  in  writing,  and  also  paying  into  the  patent  office,  to  the 
credit  of  the  patent  fund,  the  sum  of  twenty-live  dollars.  And  it  shall  be 
the  duty  of  said  chief  justice,  on  petition,  to  hear  and  determine  all  sucli 
appeals,  and  to  revise  such  decisions  in  a  summary  manner,  on  the  evi- 
dence produced  before  the  commissioner,  at  such  early  and  convenient 
time  as  he  may  appoint,  first  notifying  the  commissioner  of  the  lime  and 
place  of  hearing,  whose  duty  it  shall  be  to  give  notice  thereof  to  all  par- 
ties who  appear  to  be  interested  therein,  in  such  manner  as  said  judge 
shall  prescribe.  The  commissioner  shall  also  lay  before  the  said  judge  all 
the  original  papers  and  evidence  in  the  case,  together  with  the  grounds  of 
his  decision,  fully  set  forth  in  writing,  touching  all  the  points  involved  by 
the  reasons  of  appeal,  to  which  the  revision  shall  be  confined.  And  at  the 
request  of  any  parly  interested,  or  at  the  desire  of  the  judge,  the  commis- 
sioner and  the  examiners  in  thfe  patent  office,  may  be  examined  under 
oath,  in  explanation  of  the  principles  of  the  machine,  or  other  thing  for 
whicii  a  patent,  in  such  case,  is  prayed  for.  And  it  shall  be  the  duty  of 
said  judge  after  a  hearing  of  any  such  case,  to  return  all  the  papers  to  the 
commissioner,  with  a  certificate  of  his  proceedings  and  decision,  which  shall 
be  entered  on  record  in  the  patent  office  ;  and  such  decision,  so  certified, 
shall  govern  the  further  proceedings  of  the  commissioner  in  such  case  : 
Provided.,  howevei\  That  no  opinion  or  decision  of  the  judge  in  any  such 
case,  shall  preclude  any  person  interested  in  favor  or  against  the  validity 
of  any  patent,  which  has  been  or  may  hereafter  be  granted,  from  the  right 
to  contest  the  same  in  any  judicial  court,  in  any  action  in  which  its  validi- 
ty may  come  in  question. 

§  12.  That  the  commissioner  of  patents  sliall  have  power  to  make  all 
such  regulations  in  respect  to  the  taking  of  evidence  to  be  used  in  contest- 
ed cases  before  him,  as  may  be  just  and  reasonable.  And  so  much  of  the 
act  to  which  this  is  additional,  as  provides  for  a  board  of  examiners,  is 
hereby  repealed. 

An  apology  would  be  required  for  the  length  of  this  article,  if  the  sub- 
ject were  not  one  of  great  importance,  and  of  general  interest.  An  ab- 
stract of  the  laws  would  have  been  unsatisfactory,  and  their  entire  omis- 
sion, a  defect. 

4.  What  is  the  great  object  of  the  above  Act  \ 

The  great  object  and  intention  of  the  act,  is  to  secure  to  the  public 
the  advantages  to  be  derived  from  the  discoveries  of  individuals;  and  thp 
means  it  employ.^  are  the  compensation  made  to  those  individuals  for  the 
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time  and  labor  devoted  to  those  discoveries,  by  the  exclusive  right  to  make 
up  and  sell  the  things  discovered  for  a  limited  time. — Grant  et  al.  v.  Ray- 
mond, 6  Peters'  S.  C.Rep.,2l8.  Evans  v.  Jordan  Sf  Morehead,  I  Broc. 
Rep.,  218.  Pennock  et  al.  v.  Dialogue,  2  Peters'  S.  C.  Rep.  16.  Shaw  v. 
Cooper,  7  Peters'  S.  C  Rep.,  292. 

5.  What  is  the  construction  of  the  vyords  in  the  patent  law  "  not  known 
or  used  before  the  application  V 

The  true  meaning  of  the  words  is,  not  known  or  used  by  the  public. 
The  true  construction  of  the  patent  law  is,  that  the  first  inventor  cannot 
acquire  a  good  title  to  a  patent  if  he  suffers  the  thing  invented  to  go  into 
public  use,  or  to  be  publicly  sold  for  use,  before  he  makes  application  for  a 
patent.  This  voluntary  act  or  acquiescence  in  the  public  sale  or  use,  is 
an  abandonment  of  his  right ;  or  rather  creates  a  disability  to  comply  with 
the  term:-  and  conditions  of  the  law  ;  on  which  alone  the  secretary  of  state 
is  authorized  to  grant  him  a  patent. 

If  an  inventor  should  be  permitted  to  hold  back  from  the  knowledge 
of  the  public  the  secrets  of  his  invention  ;  if  he  should,  for  a  long  period 
of  years,  retain  the  monopoly,  and  make  and  sell  his  invention  publicly  ; 
and  thus  gather  the  whole  profits  of  it,  relying  upon  his  superior  skill  and 
knowledge  of  the  structure  ;  and  then,  and  then  only,  when  the  danger  of 
competition  shall  force  him  to  procure  the  exclusive  right,  he  should  be 
allowed  to  take  out  a  patent,  and  thus  exclude  the  public  from  any  further 
use  than  what  should  be  derived  under  it  during  his  fourteen  years,  it  would 
materially  retard  the  progress  of  science  and  the  useful  arts;  and  give  a 
premium  to  those  who  should  be  least  prompt  to  communicate  their  dis- 
coveries. 

If  an  invention  is  used  by  the  public,  with  the  consent  of  the  inventor, 
at  the  time  of  his  application  for  a  patent,  how  can  the  court  say  that  his 
case  is  nevertheless  such  as  the  act  was  intended  to  protect  1  If  such  a 
public  use  is  not  a  use  within  the  meaning  of  the  statute,  how  can  the  court 
extract  the  case  from  its  operation,  and  support  a  patent,  when  the  sugges- 
tions of  the  patentee  were  not  true  ;  and  the  conditions,  on  which  alone  the 
grant  was  authorized,  do  not  exist. — Pennock  et  al.  v.  Dialogue,  2  Peters' 
S.  C.  Rep.,  19.  Jlmes  v.  Howard,  1  Sumner's  Rep.,  48'2.  Woodcock  v. 
Parker,  1  Gall.  Rep.,  438.  Whitmore  v.  Cutter,  lb.,  478.  Odiorne  v. 
Winkley,  2  lb.,  51.  Lowell  v.  Lewis,  1  Mason's  Rep.,  182.  Evans  v. 
Eaton,  7  Wheaton,  356.     Dixon  v.  Mayer,  4  Wash.  Cir.  Rep.,  68. 

6.  What  is  the  rule  for  the  construction  of  the  Act  of  Congress  in  rela- 
tion to  patents! 

A  strict  construction  of  the  Act  of  Congress,  as  it  regards  the  public 
use  of  an  invention  before  it  is  patented,  is  not  only  required  by  its  letter 
and  spirit,  but  also  by  sound  policy. 

The  question  of  abandonment  to  the  public  does  not  depend  on  the  in- 
tention of  the  inventor.  Whatever  may  be  the  intention,  if  he  suffers 
his  invention  to  go  into  public  use,  through  any  means  whatsoever,  without 
an  immediate  assertion  of  his  right,  he  is  not  entitled  to  a  patent,  nor  will 
58 
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a  patent  obtained  under  such  circumstances  protect  his  risfht. — Shaw  v. 
Cooper,  7  Peters'  S.  C.  Rep.,  292.  2  Kent's  Cum.,  390.  Lowell  v.  Lewis, 
1  .Mason's  Rep.,  182.  Langdon  v.  De  Groot,  1  Paine's  Rep.,  203.  Evans 
V.  Eaton,  1  Peters'  Cir.  Rep.,  322.  £or/e  v.  Sawyer,  4i  Mason's  Rep.,  1. 
E vans'  V.  Eaton,  7  Wheaton,  356. 

It  is  undoubtedly  just  that  every  discoverer  should  realize  the  benefit 
resulting  from  his  discovery,  for  the  period  contemplated  bylaw. 

But  those  can  only  be  reserved  by  a  substantial  compliance  with 
every  legal  requisite.  This  exchisive  right  does  not  rest  alone  on  his 
discovery,  but  also  on  the  legal  sanctions  which  have  been  given  to  it,  and 
the  forms  of  law  with  which  it  has  been  clothed. 

No  matter  by  what  means  an  invention  may  have  been  communicated 
to  the  public,  before  a  patent  is  obtained,  any  acquiescence  in  the  public 
use  by  the  inventor  will  be  an  abandonment  of  the  right.  If  the  right  were 
asserted  by  him  who  fraudulently  obtained  it,  perhaps  no  lapse  of  time 
could  give  it  validity.  But  the  public  stand  in  an  entirely  different  relation 
to  the  inventor.  His  right  would  be  secured  by  giving  public  notice  that 
he  was  the  inventor  of  the  thing  used,  and  that  he  should  apply  for  a 
patent. 

The  acquiescence  of  an  inventor  in  the  public  use  of  his  invention, 
can  in  no  case  be  presumed,  where  he  has  no  knowledge  of  such  use. 
But  this  knowledge  maybe  presumed  from  the  circumstances  of  the  case  ; 
this  will  in  general  be  a  fact  for  a  jury.  And  if  the  inventor  do  not,  im- 
mediately after  this  notice,  assert  his  right,  it  is  such  evidence  of  acqui- 
escence in  the  public  use,  as  for  ever  afterwards  to  prevent  him  from  as- 
serting it.  After  his  right  shall  have  been  perfected  by  a  patent,  no  pre- 
sumption arises  against  it,  from  a  subsequent  use  by  the  public. — Shaw  v. 
Cooper,  7  Peters'  S.  C.  Rep,  292. 

The  invention  must  be  substantially  new  in  its  structure  and  mode 
of  operation,  and  the  specification  must  point  out  the  new  improvement 
of  the  patentee,  so  as  to  show  in  what  the  improvement  consists.  If  the 
patentee  has  made  a  combination  which  is  new  and  useful,  though  the 
parts  of  the  machine,  when  separate,  and  not  in  combination,  were  in 
common  use  before,  he  is  entitled  to  his  patent.  The  law  has  no  regard 
to  the  process  of  mind  by  which  the  invention  was  accomplished,  whether 
the  discovery  be  by  accident,  or  by  sudden,  or  by  long  and  laborious 
thought. —  Woo'lcock  v.  Parker,  1  Gal.  Rep.,  438.  (Vhittemore  v.  Cutter, 
J  bid,  4'7S.  Odiorne  v.  Winkley,  2  Ibid,  51.  Lowell  v.  Lewis,  1  Mason's 
Rep.,  182.  Evans  v.  Eaton,  7  Wheaton,  356.  Dixon  v.  Mayer,  4  Wash. 
Cir.  Rep.,  68.  Enrle  v.  Sawyer,  4  Mason's  Rep.,  1.  2  Kent's  Com.,  371. 
Davis  V.  Bell,  8  JVew;  Hamp.  Rep  ,  500. 

Patents  for  inventions  are  not  to  be  treated  as  mere  monopolies  odious 
in  the  eyes  of  the  law,  and  therefore  not  to  be  favored  ;  nor  are  they  to 
be  construed  with  the  utmost  rigor,  as  strictissimi  juris.  The  constitution 
of  the  United  States,  in  giving  authority  to  Congress  to  grant  such  patents 
for  limited  periods,  declares  the  object  to  be  to  promote  the  progress  of 
science  and  useful  arts — an  object  as  truly  national  and  meritorious,  and 
well  founded  in  public  policy,  as  any  which  can  possibly  be  within  the 
scope  of  national  protection.     Hence  it  has  always  been  the  course  of  the 
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American  courts  (and  it  has  latterly  become  that  of  the  English  courts 
also),  to  construe  these  patents  fairly  and  liberally,  and  not  to  subject  them 
to  any  over-nice  and  critical  refinements.  The  object  is  to  ascertain 
what,  from  the  fair  sense  of  the  words  of  the  specification,  is  the  nature 
and  extent  of  the  invention  claimed  by  the  party  ;  and  when  the  nature  and 
extent  of  that  claim  are  apparent,  not  to  fritter  away  his  right  upon  formal 
or  subtile  objections  of  a  purely  technical  character. — The  Philadelphia 
and  Trenton  Railroad  Co.  v.  Stinson,  H  Peters''  S.  C.  Rep.,  448. 

An  invention  for  giving  paper,  by  the  application  of  a  certain  com- 
position, such  a  surface  as  renders  the  lines  of  copper  and  other  plate 
printing  more  clear  and  distinct,  may  properly  be  described  in  a  patent, 
as  an  improvement  in  copper  and  other  plate  printing. 

One  of  the  ingredients  in  the  composition  was,  a  white  substance 
imported  from  Germany,  and  which  could  be  purchased  at  one  or  two 
color  shops  in  London  ;  the  description  or  denomination  given  to  it  in  the 
specification  was,  "the  purest  and  finest  chemical  white  lead,"  but  there 
was  no  article  known  by  that  denomination  in  the  trade,  or  in  the  shops 
where  white  lead  is  usually  sold  ;  and  the  finest  white  lead  which  could 
be  obtained,  would  not  answer  the  purpose  :  Held,  that  this  specification 
was  insufficient. — Slurz  v.  De  La  Rue,  5  Russ.,  322. 

7.  What  is  the  rule  as  to  the  right  of  the  patentee  to  surrender  a  de- 
fective patent,  and  take  out  a  new  one  1 

The  holder  of  a  defective  patent  may  surrender  it  to  the  department 
of  state,  and  obtain  a  new  one,  which  shall  have  relation  to  the  emanation 
of  the  first. 

The  letters  patent  were  obtained  in  1822  ;  and,  in  1829,  the  patentee 
having  surrendered  the  same  for  an  alleged  defect  in  the  specification, 
obtained  another  patent.  This  second  patent  is  to  be  considered  as  hav- 
ing relation  to  the  emanation  of  the  patent  of  1822,  and  not  as  having  been 
issued  on  an  original  application. 

A  second  patent,  granted  on  the  surrender  of  a  prior  one,  being  a 
continuation  of  the  first,  the  rights  of  a  patentee  must  be  ascertained  by 
the  law  under  which  the  original  application  was  made. — Shaw  v.  Cooper, 
7  Peters'  S.  C.  Rep.,  292.  Grant  et  al.  v.  Raymond,  6  Peters'  S.  C.  Rep., 
220. 

An  old  patent,  securing  to  the  inventor  of  improved  machinery  for  the 
manufacture  of  flour  and  meal,  the  exclusive  use  of  his  invention  for  four- 
teen years,  having  expired,  J.  &  M.  erected  machinery,  adopting  the  im- 
provements of  the  patentee;  and  subsequently  a  special  act  of  Congress 
was  passed,  authorizing  the  secretary  of  state  to  issue  a  second  patent 
for  the  same  invention  for  an  additional  term  of  fourteen  years,  which  act 
contained  the  proviso,  "that  no  persons,  who  shall  have  used  the  said  im- 
provements, or  have  erected  the  same  for  use,  before  the  issuing  of  the 
said  [second]  patent,  shall  be  liable  to  damages  therefor."  Held,  that  this 
proviso  did  not  authorize  the  use  of  this  improved  machinery  by  J.  &  M., 
subsequent  to  the  date  of  the  second  patent ;  and  for  such  subsequent  use 
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they  were  liable  in  damages  to  the  patentee. — Evans  v.  Jordan  Sr  More' 
head,  1  Brockenbrough^s  Rep.,  248.     Affirm.,  9  C ranch,  199. 

But  see  Perry  v.  Skinner,  2  Meeson  dr  Wehby,  a  case  under  similar 
circumstances,  and  judgment  for  defendant.  Lord  Jibinger,  Ch.  B.  We 
think  it  never  could  have  been  the  intention  of  the  legislature  to  make  a 
person  a  wrong-doer  by  relation.     Parke  B.  8c  Mderson,  B.  concurring. 

On  the  26th  of  September,  1835,  a  second  patent  was  granted,  the 
original  patent,  granted  in  1831,  having  been  surrendered  and  cancelled 
on  account  of  a  defective  specification  ;  the  second  patent  being  for  four- 
teen years  from  the  date  of  the  original  patent.  The  second  patent  was 
in  the  precise  form  of  the  original,  except  the  recital  of  the  fact,  that  the 
former  patent  was  cancelled  "  on  account  of  a  defective  specification," 
and  the  statement  of  the  time  the  second  pntent  was  to  begin  to  run.  It 
was  objected,  that  the  second  patent  should  not  be  admitted  in  evidence 
on  the  trial  of  the  case,  because  it  did  not  contain  any  recitals  that  the 
pre-requisites  of  the  act  of  Congress  of  1836,  authorizing  the  renewal  of 
patents,  had  been  complied  with  :  Held,  that  this  objection  cannot,  in  point 
of  law,  be  maintained.  The  patent  was  issued  under  the  great  seal  of  the 
United  States,  and  is  signed  by  the  President,  and  counter-signed  by  the 
Secretary  of  State.  It  is  a  presumption  of  law,  that  all  public  offiicers,  and 
especially  such  high  functionaries,  perform  their  proper  official  duties, 
until  the  contrary  is  proved.  VVhere  an  act  is  to  be  done,  or  patent  granted, 
upon  evidence  and  proofs  to  be  laid  before  a  public  officer,  upon  which 
he  is  to  decide ;  the  fact  that  he  has  done  the  act,  in  granting  the  patent, 
is/^rma/acie  evidence  that  the  proofs  have  been  regularly  made,  and  were 
satisfactory.  No  other  tribunal  is  at  liberty  to  re-examine  or  controvert 
the  sufficiency  of  such  proofs,  when  the  law  has  made  the  officer  the  pro- 
per judge  of  their  sufficiency  and  competency. — The  Philadelphia  and 
Trenton  Railroad  Co.  v.  Stinson,  14  Peters^  S.  C.  Rep.,  448. 

Mere  colorable  differences,  or  slight  improvements,  cannot  shake  the 
right  of  the  original  inventor.  If  a  machine  produce  several  different  ef- 
fects, by  a  particular  construction  of  machinery,  and  those  effects  are  pro- 
duced the  same  way  in  another  machine,  and  a  new  effect  added,  the 
inventor  of  the  latter  cannot  entitle  himself  to  a  patent  for  the  whole 
machine  ;  he  is  entitled  to  a  patent  for  no  more  than  his  improvement. 
And  if  the  inventor  of  an  improvement  obtain  a  patent  for  the  whole  ma- 
chine, or  mix  up  the  new  and  the  old  discoveries  together,  or  incorporate 
in  his  specification  inventions  neither  novel  nor  his  own,  the  patent,  being 
broader  and  more  extensive  than  the  invention,  and  claiming  thereby 
things  which  are  the  property  or  the  invention  of  others,  is  absolutely 
and  totally  void. — Stanly  v.  Hewit,  Circuit  Court  U.  S.  for  the  Southern 
District  of  Kew  York,  J\''ovember,  1835.  Earlev.  Sawyer,  4<  Mason,  1.  Sul- 
livan v.  Rtdfield,  1  Paine's  Rep.,  441.  Cross  v.  Huntley,  13  Wendell,  385. 
Head  v.  Stevens,  19  Wendell,  411.  Mintur  v.  Mower,  1  Seville  6r  Perry, 
595.  Shaw  v.  Cooper,  7  Peters'  S.  C.  Rep.,  292.  The  Philadelphia  and 
Trenton  Railroad  Co.  v.  Stinson,  14  Peters'  S.  C.  Rep.,  448.  J\''civbury  v. 
Jones,  3  Meriv.,  446.     Haworth  v.  Hardcastle,  4  Moore  Sf  Scott,  720. 

If  a  patent  be  taken  out  for  several  inventions  which  are  claimed  as 
improvements,  and  the  jury  find  that  one  of  them  is  not  an  improvement. 
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the  patent  is  altogether  void. — Morgan  v.  Seaward,  2  Meeson  Sf  Welsby. 

544. 

8    What  are  the  remedies  that  a  party  may  have  for  the  infrino-ement 
of  a  patent  \ 

In  addition  to  the  ordinary  remedies  by  action  for  the  violation  of  a 
pa^ent  right,  the  party  in  possession  will  be  protected  in  the  enjoym^lof 
his  right,  by  injunction,  provided  he  has  had  exclusive  possession  oJPsome 
duration. 

If  the  right  be  doubtful,  the  court  of  equity  will  not  interfere  by  in- 
junction, until  the  patentee  has  first  established  the  validity  of  his  patent, 
in  a  court  of  law. — Sullivan  v.  Redjield,  1  Fame's  Rep.,  441.  Hill  v. 
Thompson,  3  Merivah's  Rep.,  622.  Livingston  v.  Van  Ingen,  9  Johns. 
Rep.,  507.  Mintur  v.  Mower,  1  Xeville  df  Perry,  595.  Mintur  v.  Williams, 
5  JYevilfe  Sr  Mann.,  649. 

As  to  a  discovery,  and  account  of  profits,  for  the  purpose  of  ascer- 
taining the  amount  of  damages,  see  Grosely  v.  Dei-by  Gas-Light  Co.,  3 
Mylne  if  Craig,  428.     Few  v.  Guppy,  1  Mylne  Sr  Craig,  487. 

To  entitle  a  party  to  examine  a  witness  in  a  patent  case,  the  purpose 
of  whose  testimony  is  to  disprove  the  right  of  the  patentee  to  the  inven- 
tion, by  showing  its  use  by  others  prior  to  the  patents,  the  provisions  of  the 
patent  act  of  1836,  relative  to  notice,  must  be  strictly  complied  with. 

The  conversations  and  declarations  of  the  patentee,  merely  affirmino- 
that  he  had  at  some  former  period  invented  a  machine,  may  well  be  ob- 
jected to.  But  his  conversations  and  declarations,  staling  that  he  had 
made  an  invention,  and  describing  its  details,  and  explaining  its  opera- 
tions, are  properly  deemed  an  assertion  of  his  right,  at  that  time,  as  aa 
inventor,  to  the  extent  of  the  facts  and  details  which  he  then  makes 
known,  although  not  of  their  existence  at  an  anterior  time.  Such  declara- 
tions, coupled  with  a  description  of  the  nature  and  objects  of  the  invention, 
are  to  be  deemed  a  part  of  the  res  gestce,  and  they  are  legitimate  evi- 
dence that  the  invention  was  then  known  and  claimed  by  him  ;  and  thus 
its  origin  may  be  fixed  at  least  as  early  as  that  period. — Philadelphia  and 
Trenton  Railroad  Co.  v.  Stinson,  14  Peters^  S.  C   Rep.,  448. 

In  cases,  however,  where  a  patent  has  been  granted  for  an  invention, 
it  is  not  a  matter  of  course  for  courts  of  equity  to  interpose  by  way  of  in- 
junction. If  the  patent  has  been  but  recently  granted,  and  its  validity  has 
not  been  ascertained  by  a  trial  at  law,  the  court  will  not  generally  act  up- 
on its  own  notions  of  the  validity  or  invalidity  of  the  patent,  and  o-rant  an 
immediate  injunction  ;  but  it  will  require  it  to  be  ascertained  by  a  trial  in 
a  court  of  law,  if  the  defendant  denies  its  validity,  or  puts  the  matter  in 
doubt.  But  if  the  patent  has  been  granted  for  some  length  of  time,  and 
the  patentee  has  put  the  invention  into  public  use,  and  has  had  an  exclu- 
sive possession  of  it,  under  his  patent,  for  a  period  of  time  which  may 
fairly  create  the  just  presumption  of  an  exclusive  right,  the  court  will,  in 
such  a  case,  ordinarily  interfere  by  way  of  preliminary  injunction,  pending 
the  proceedings — reserving  of  course,  until  the  ultimate  decision  of  the 
cause,  its  own  final  judgment  of  the  merits.     And  an  injunction  will  be 
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granted  not  only  before,  but  after  the  time  limited  for  the  expiration  of  the 
patent,  to  restrain  the  sale  of  machines  piratically  manufactured  in  viola- 
tion of  the  patent,  while  it  was  in  force. — Hill  v.  Thompson,  ZMeriv.  Rep., 
622,  (328.  Edeti  ou  Injunc,  cfi.  12,  p.  260.  1  Mudd.  Ch.  Pr.,  1 13. 
Jeremy  on  Eq.  Jurisdiction,  B.  3,  p.  316.  Cooper'' s  Eq.  Plea/lings,  154. 
155,  156.  Universities  of  Oxford,  Sfc.  v.  Richardson,  6  Ves.,  706,  707. 
Harmer  v.  Plane,  14  Ves.,  130.  Grosely  v.  Derby  Gas-Light  Company, 
1  Rmsell  4'  Mylne,  166.  Martin  v.  Wright,  6  Sim.  Rep.,  297.  2  S^ory 
Co/??.  o«  Eq.,  211. 

The  conditions  necessary  to  the  validity  of  a  French  patent,  says 
M.  Perpigna,  are:  1st.  The  invention  must  be  lawful;  2d.  It  must  be 
new  ;  3d.  The  inventor,  improver  or  importer,  must  disclose  at  once,  in 
his  specification,  his  whole  secret;  4th.  Whatever  improvements  he 
makes,  he  must  declare  them,  and  obtain  additional  patents  for  them  ;  5th. 
After  having  taken  a  patent  in  France,  the  patentee  must  not  take  a  pa- 
tent for  tne  same  thing  in  a  foreign  country  ;  6th.  He  must  put  his  inven- 
tion into  practice,  within  two  years. — See  the  French  lavj,  and  practice  of 
patents  for  inventions,  improvements  and  importations,  by  M.  Perpigna,  p. 
62.  2  Kent''s  Com.,  p.  372.  Vide  generally,  Fessenden,  on  Patents  ;  Carp- 
mael  on  Patents  ;  Collier  on  Patents  ;  Davies^  Collection  of  Cases  on  the 
Law  of  Patents  ;  Drtwry's  Patent  Law  Jlmendm.  Act,  Sfc.  ;  Godson  on 
Patents;  Hand  on  Pate7its  ;  Holroyd  o?t  Patents  ;  Rankin  s  Analysis  of 
the  Law  of  Patents  ;  Smithes  Epitome  of  the  Law  of  Patents.  Philips  on 
Patents.  Among  the  French  writers,  besides  the  works  of  Perpigna^ 
written  in  English,  see  those  of  Molard,  Regnanl,  Dalloz,  and  Renouard 
Bouvier''s  Law  Diet.,  p.  247. 
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1.  What  is  payment,  in  its  comprehensive  sense  X 

That  which  is  given  to  execute  what  has  been  promised,  or  it  is  the 
fulfilment  of  a  promise.  By  payment  is  meant,  not  only  the  delivery  of  a 
sum  of  money,  when  such  is  the  obligation  of  the  contract,  but  the  per- 
formance of  that  which  the  parties  respectively  undertook,  whether  it  be 
to  give  or  to  do. — Lou.  Civil  Code,  art.  2127. 

Holvtam  pecuniam  intdligimus  xitiquE  naturaliter,  si  numerata  sit  credi- 
tori.  Sed  et  si  jussu  ejus  alii  solvilur,  vel  creditori  ejus,  vel  futuro  debi- 
tori,  vel  etiam  si  donaturus  erat ;  absolvi  debet. — Dig.,  lib.  46,  tit.  3.  De 
Solutionibus,  8fc.     Leg.,  49. 

2.  To  whom  must  payment  be  made  1 

The  payment  must  be  made  to  the  creditor,  or  to  some  person  having 
a  power  from  him  to  receive  it,  or  authorized  by  a  court,  or  by  law,  to 
receive  it  for  him. 

Payment  made  to  a  person  not  having  power  to  receive  it  for  the 
creditor,  is  valid  if  the  creditor  has  ratified  it,  or  has  t)rofited  by  it. — Lou. 
Civil  Code,  art.  2136. 
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Payment  in  general  can  legally  be  made  only  to  the  creditor,  or 
some  one  empowered  by  him.  The  debtor,  however,  is  discharged  by  a 
payment  made  in  good  faith,  to  one  who  is  really  not  the  creditor,  and  is 
not  empowered  by  him,  in  the  following  cases  : 

1.  When  the  debt  is  due  on  an  instrument  in  writing,  payable  to  the 
bearer,  or  payable  to  order,  and  endorsed,  if  not  payable  to  the  bearer, 
if  it  be  assigned  in  blank,  or  to  bearer,  and  the  payment  is  made  to  one 
in  possession  of  the  original  evidence  of  the  debt  ; 

2.  When  the  person  to  whom  the  payment  has  been  made,  was  at 
the  time  in  possession  of  the  evidence  of  the  debt,  under  an  order  of  a 
competent  court,  as  syndic  or  trustee  of  creditors,  as  curator,  executor, 
heir,  or  by  virtue  of  an  office  or  other  trust  that  apparently  gives  him  the 
power  to  receive  the  payment ; 

3.  When  the  debt  accrues  for  rents,  or  other  incidents  of  the  ad- 
ministration of  any  real  property,  or  for  the  sale  or  expenses  relative  to 
personal  property,  of  which  the  person  is  in  possession  by  virtue  of  any  of 
the  titles  mentioned  in  the  last  preceding  rule,  or  where  he  has  been  in 
the  uninterrupted  possession  of  such  real  property  for  more  than  one  year 
under  any  other  title. — Lou.  Civil  Code,  art.  2141.  Dean  v.  Carnahan,  4 
Lou.  Rep.,  383,  389.  7  jV.  S.  Mart.  Lou.  Rep.,  258  :  E/ie's  Heirs  v.  Cade. 
Bourg  V.  Bringier,  8  JV.  S.  Mart.  Lou.  Rep.,  509.  Hagen  etal.  v.  Brent,  2 
Lou.  Rep.,  28.  Peytavin  v.  Maurin,  2  Lou.  Rep.,  481.  Solibellis  v.  Reeve's 
Curator,  3  Lou.  Rep.,  56.  Mourruin  v.  Beauvais,  10  Lou.  Rep.,  480. 
Fa  I  stall  Sr  Co.  V.  Blanchard  et  al.,  12  Lou.  Rep.,  1.  McDowel  v.  Taite, 
1  Dev.,  249.  Smith  v.  Fagen  et  al.,  2  Dev.,  298.  Wilson  v.  Jennings,  4 
Dev.,  90.  Horton  v.  Child,  4  Dev.,  460.  StaU'.  Bank  v.  Locke,  4  Dev., 
529.  Symington  v.  McLinn,  1  Dev.  <$•  Batt.,  291.  Parsons  v.  The  JJd- 
ministrators  of  Gaylord,  3  Joh?is.  Rep.,  463.  Waters  v.  Travis,  9  J.  Rep., 
450.  Arnold  v.  Crane,  8  J.  Rep.,  79.  Smith  v.  Rogers  6f  Bement,  17 
J.  Rep.,  340.  Porter  v.  Tolcott,  1  Cowen,  359.  Southwick  v.  Sax,  9 
Wendell,  122.  Clarke  v.  Yale  et  al,  12  Wendell,  470.  Watson's  Exrs. 
v.  McLaren,  19  Wendell,  358.  Willard  v.  Tillman,  19  Wendell,  358. 
Frisby  v.  Lamed,  21  Weiidell,  450.  Hamilton,  Donaldson  8r  Co.  v.  Cun- 
ningham, 2  Brokenbrough's  Rep.,  350.     Pothier  des  Obligations,  243. 

Celui  a  qui  I'on  doit  pa.yer,  ou  envers  qui  Von  doit  s'acquitter  de  toute 
autre  obligation,  c'' est  celui  a  qui  Von  s'est  engage,  ou  du  moins  un  personne 
qu'il  a  charge  de  recevoir  la  dette  en  son  nom.  Puffendorf,  par  Barb.,  liv 
5,  ch.  11,  sec.  3. 

Ilfaut  supposer  encore,  que  celui  a  qui  Von  paye  ait  V administration 
de  ses  biens,  et  soit  en  etat  de  connoitre  ce  quHlfait;  car  si  c' est  un  per- 
sonne qui  nentende  point  du  tout  ses  interets,  ou  qui  les  neglige,  fnute  de 
conduite  ou  de  jugement ;  on  sera  cense,  avoir  jete  son  argent  a  retourdie, 
plutot  que  de  s'etre  acquitte. 

3.  How  must  payment  be  made  % 

When  the  obligation  is  to  give  anything,  the  payment  consists  in  an 
absolute  transfer  of  the  property  ;  it  follows,  that  it  is  essential  to  the  va- 
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]idity  of  a  payment,  that  it  be   made  by  a  person  who  is  able  to  make 
such  a  transfer. 

Whence  it  also  follows,  that  the  payment  cannot  be  valid  unless 
made  by  the  proprietor  of  the  thing,  or  with  his  consent  ;  for  otherwise, 
the  person  who  makes  the  payment  cannot  transfer  the  property  to  the 
creditor.  JVemo  plus  juris  in  alium  transferre  potest  quam  ipse  habet. — L. 
54,  ff.  de  Reg.  Jur. 

Upon  this  principle,  although  a  certain  thing  determinately  were  due 
from  a  person  deceased,  one  of  several  heirs  would  not,  by  paying  it  with- 
out the  consent  of  the  others,  accordmg  to  the  subtilty  of  law,  make  a 
valid  payment,  except  for  his  own  proportion,  not  being  the  proprietor  of 
those  parts  which  belonged  to  the  others  j  but  as  to  the  effect,  the  payment 
would  be  valid,  at  least,  unless  the  thing  were  due  under  an  alternative, 
or  with  the  liberty  of  paying  something  else  in  lieu  of  it ;  because,  in  any 
other  case,  the  co-heirs  would  be  bound  to  ratify  the  payment  which  they 
would  have  been  bound  to  make.  Quod  xitiliter  gestiim  est,  necesse  est 
apud  judicem  pro  rata  haberi. — L.  9,  ff.  de  J^eg.  Gest.  Demoulin,  Tract,  de 
l)iv.  Si'  Indiv.,  p.  2,  no.  166,  a7id  169. 

A  payment  would  not  be  valid,  if  a  person  making  it  were  not  the 
proprietor.  A  payment  by  the  very  proprietor  would  be  inefficacious,  if, 
through  any  personal  defect,  he  was  incapable  of  alienating  it.  For  this 
reason,  the  payment  is  not  valid,  if  it  is  made  by  a  woman  under  the 
power  of  her  husband,  without  authority — by  a  minor  under  the  power  of 
his  tutor,  or  by  an  interdict. — L.  14,  sec.  1,  ff.de  Solut.  Pothier  des  Ob- 
ligations, 460. 

A  payment  made  by  a  debtor  to  his  creditor,  in  prejudice  of  the  rights 
of  persons  by  whom  the  debt  has  been  attached,  is  valid  so  far  as  respects 
the  creditor,  but  not  as  against  the  persons  claiming  under  the  attachment, 
who  may  compel  the  debtor  to  pay  a  second  time,  provided  their  suit  can, 
in  other  respects,  be  maintained  ;  leaving  the  debtor  to  his  right  of  repe- 
tition against  the  creditor.  In  re  a  te  constituiis,  bona  sua  administrare 
potest  ;  eique  debitor  rede  bona  fide  solvit. — Dig.,  L.  46,  de  Jur.  Fisc,  L. 
41.     Dig.  de  Sohit.     Pothier  des  Ollig.,  no.  469. 

Where  a  creditor  refused  to  sign  a  composition  deed  without  abill  of 
exchange  for  the  remainder  of  his  debt,  which  the  debtor  gave  him,  and 
the  former  then  signed  the  deed,  the  debtor  having  subsequently  paid  the 
amount  of  the  bill  to  his  creditor:  Held, ihat  it  was  a  voluntary  payment, 
and  could  not  be  recovered  back  as  money  had  and  received. — Wilson  v. 
Ray,  2  Perrxj  8f  Davidson,  253. 

C,  a  trader,  on  the  5th  June,  1838,  assigned  his  effects  in  trust  for 
the  benefit  of  creditors ;  on  the  same  day,  but  before  the  execution  of  the 
assignment,  ^fi.  fa.  against  C.  was  delivered  to  the  sheriff's  agent  in 
London,  under  which  the  sheriff  afterward  levied.  On  the  6th,  the  trus- 
tees under  the  assignment  paid  him  the  amount  of  the  execution  under 
the  protest.  It  afterwards  appeared  that  C.  had  committed  an  act  of 
bankruptcy  on  the  2d  of  June,  upon  which  a  fiat  issued  on  the  ISlh. 
Held,  that  the  trustees  could  not  recover  back  the  money  so  paid  to  the 
sheriff,  as  having  been  paid  under  mistake  of  fact. — Harris  v.  Lloyd,  5 
Meeson  Sr  Wellsby,  4  3  ?. 
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•i.  Wlini    is  the   efTect  of  a  negotiable  note,  given  for  an  antecedent 
d^bt  I 

A  [>ronHssoiy  negotiable  note,  given  for  an  antecedent  debt,  is  not 
absoliUely  an  extinguishment  of  that  debt  j  but  an  action  may  still  be  main- 
tained for  ihe  original  consideration,  provided  the  note  be  lost,  or  pro- 
duced and  cancelled  at  the  trial. — Ray?nond  v.  Mercha?if,  3  Covien,  147. 
The.  J^'ew  York  State  Bank  v.  Fletcher,  5  Wendell,  85.  His;gins  v.  Pack- 
ard, 2  Hall,  .547.  Jones  <S-  Mann  v.  Savage,  6  Wendell,  658.  Sovthwick 
V.  Sax.,  9  Wendell,  122.  Watson's  Exrs.  v.  McLarun,  19  Wendell,  557. 
Cnnfidd  et  al.  v.  Motrohe,  7  Mass.  Rep.,  317.  Leas  et  al.  v.  J  nines,  10 
/Sprif.  4'  Rawle,  307.  Chastain  v.  Johnson,  2  5a^7.  7?e/?.,  574.  McDowel 
Sr  Black  v.  E'xV  a;i(/  £'a?V  o/  Vanderbergh,  2  McCord's  Rep.,  320.  5cr- 
re///,  Tarre  <S'  Co.  v.  Brown  Sf  Moses,  1  McCord's  Rep.,  449.  Wilson  \. 
Jennings,  4  De;u.,  90.  S.  P.  Horton  v.  Child,  4  Dev.,  460.  Weaver  v. 
Tapscott,  9  Leigh.,  424. 

A  note  or  bill,  given  on  account  of  a  prior  debt,  is  no  payment,  un- 
less it  be  expressly  accepted  as  payment,  or  produce  payment ;  and  there- 
fore the  mere  taking  of  notes  on  account  of  a  balance  due  on  a  covenant, 
is  not  a  satisfaction  of  the  covenant,  especially  where  the  covenantee  re- 
tained the  covenant  in  his  hands  cancelled. — Costelo  v.  Cane  Sf  Bradley, 
2  HilTs  Rep.,  528. 

The  acceptance  of  the  note  of  a  third  person,  on  the  sale  of  a  chat- 
tel, for  the  consideration  money,  is  payment. — Rew  v.  Barber,  3  Covjen, 
212. 

The  acceptance  of  the  note  of  a  third  person,  from  one  of  the  mem- 
bers of  a  firm,  endorsed  by  him,  together  with  the  payment  of  the  balance 
of  the  account  against  the  firm  in  cash,  is  an  accord  and  satisfaction  of  the 
demand  against  the  firm,  there  being  no  agreement  that  such  note  was  re- 
ceived merely  as  a  collateral  security. — Frisbie.  v.  Lamed,  21  Wendell, 
450. 

Payment  in  the  bills  of  an  insolvent  bank  is  not  a  satisfaction  of  a 
debt,  although  at  the  time  and  place  of  payment,  the  bills  are  in  full  credit, 
and  the  parties  to  the  transaction  are  wholly  ignorant  of  such  insolvency, 
if  previous  to  such  payment  the  bank  has  in  fact  become  insolvent. — Onta- 
rio Bank  v.  Lightbody,  13  Wendell,  101. 

Where,  under  an  agreement  between  a  debtor  and  his  creditor,  the 
debtor  procured  a  conveyance  to  the  creditor  from  a  third  person,  of  all 
his  title  to  land  specified  in  the  deed,  and  the  creditor  accepted  the  same 
as  a  payment  in  full,  but  it  subsequently  appeared  that  the  grantor  had  no 
title  to  any  such  land,  it  was  held,  that  in  the  absence  of  fraud  on  the  part 
of  the  debtor,  the  claim  of  the  creditor  upon  him  was  discharged. — Reed 
V.  Bartlett,  19  Pick.,  273. 

Where  a  creditor  gives  a  receipt  at  the  foot  of  an  account,  in  which 
he  has  a  privilege  for  property  sold,  stating  that  he  has  received  payment 
by  a  note  payable  at  four  months,  it  is  a  payment  of  the  amount,  and  ex- 
tinguishes the  privilege, — Walton  Sc  Son  v.  Bemiss  et  al.,  16  Lou.  Rep., 
140. 

So  where  a  creditor  receives  a  note  from  his  debtor,  to  collect  and 
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pay  himself,  he  is  bound  to  use  due  and  proper  diligence  to  collect  it,  or 
he  will  be  charged  for  the  amount. — Dwight  et  al.  v.  Bemisn.  16  Lou.  Rep.., 
ll.o.     Birgeat  v.  Smith,  Syndic,  16  Lou.  Rtj).,  467. 

The  surety  on  a  promissory  note  gave  money  to  the  principal  and 
directed  him  to  paj'  the  note  with  it,  and  the  principal  took  it  to  the  holder 
and  told  him  it  was  the  surety's  money,  sent  to  pay  the  note  ;  the  holder, 
however,  declined  receiving  it  upon  the  note,  hut  took  it  in  payment  of 
another  demand  against  the  principal — to  which  appropriation  the  princi- 
pal ultimately  assented :  He/d,  that  the  holder  must  be  deemed  to  have 
received  the  money  of  the  surety  in  payment  of  the  note. — Reede  v. 
Boardman,  20  Pick.,  4-tl. 

The  bond  of  one  partner  is  not  an  extinguishment  of  a  partnership 
debt. — Weaver  v.   Tapscott,  9  Leigh,  424. 

If  a  man  receive  in  payment  or  exchange,  a  counterfeit  or  forged 
bank  note,  he  may  treat  it  as  a  nullity,  and  recover  back  the  amount  in 
assumpsit,  although  the  party  passing  the  same  may  be  guilty  of  no  fraud. 
— Hargrave  v.  Dusenbury,  2  Hawkea,  236.  Anderson  v.  Hawkins,  3 
Hawkes,  568.  Markle  v.  Hatfield,  2  Johns.  Rep.,  45.5.  PendelVs  Exrs.  v. 
j\''orthwestern  Bank,  8  Leigh,  617. 

Where,  on  the  sale  of  goods,  the  vendor  takes  the  note  of  a  third 
person,  payable  at  a  future  day,  in  payment  at  his  own  risk,  and  there  is 
a  fraudulent  representation  on  the  part  of  the  vendee,  as  to  the  note,  the 
vendor  may  bring  his  action  immediately  for  goods  sold  and  delivered. — 
Wilson  v.  Force,  6  J.  Rep.,  110. 

So  where  A.  gave  his  note  to  B.,  for  money  lent  by  him  to  B.,  and 
afterwards  executed  a  deed  for  the  amount  of  the  debt  to  B.,  who  gave  the 
deed  to  A.  to  get  it  recorded,  on  A.'s  promise  to  have  it  duly  recorded, 
and  also  gave  up  the  note  to  A.,  and  A.  kept  the  deed  without  having  it 
recorded,  and  sold  the  land  to  another  person  whose  deed  was  recorded  ; 
Held,  that  A.  having  got  possession  of  the  note  by  fraud,  there  was  no 
payment  or  extinguishment  of  the  original  debt,  and  B.  might  recover  the 
money  lent  to  A.  on  the  usual  money  counts. — Arnold  v.  Crane,  8  J . 
Rep.,  79. 

5.   What  is  the  general  rule  as   to  when  a  legacy  will  operate  in  pay- 
ment 1  • 

The  general  rule  is,  that  where  the  legacy  is  equal  to,  or  greater  in 
amount  than,  an  existing  debt — where  it  is  of  the  same  nature — where  if 
is  certain  and  not  contingent — and  where  no  particular  motive  is  assigned 
for  the  gift — in  all  such  cases,  the  legacy  is  deemed  a  satisfaction  of  the 
debt.— 2  Fonbl.  Eg.,  B.  4,  Ft.  1,  ch.  1,  sec.  5.  Talbott  v.  The  Duke  of 
Shrewsbury,  Free.  Ch.,  394.     Jeffs  v.  Wood,  2  P.  Will.,  131,  132. 

The  rule  is  not  allowed  to  prevail,where  the  legacy  is  of  less  amount 
than  the  debt,  even  as  a  satisfaction /Jro^a/i^o  ;  nor  where  there  is  a  dilfer 
ence  in  the  times  of  payment  of  the  debt  and  of  the  legacy  ;  nor  where 
they  are  of  a  different  nature  as  to  the  subject  matter,  or  as  to  the  interest 
therein  ;  nor  where  a  particular  motive  is  assigned  for  the  gift  ;  nor 
where  the  debt  is  contracted  subsequently  to  the  will  ;  nor  where  the 


PAYMENT.  467 

legacy  is  contingent  or  uncertain  ;  nor  where  there  is  an  express  direction 
in  the  will  for  the  payment  of  debts;  nor  where  the  bequest  is  of  a  resi- 
due ;  nor  where  the  debt  is  a  negotiable  security  ;  nor  where  the  debt  is 
upon  an  open  and  running  account.  And  as  to  a  debt,  strictly  so  called, 
there  is  no  difference,  whether  it  is  a  debt  due  to  a  stranger  or  to  a  child. 
— Barrett  v.  Beckford,  1  Ves.,  519.  Devese  v.  Pontett^  1  Cox^  188.  S.  C. 
Prec.  Ch.^  by  Finck,  240.  Car  v.  Eastahrooke,  3  Ves.,  564.  Rawlins  v. 
Powell,  1  P.  Will.,  299.  Tolson  v.  Collins,  4  Ves.,  483.  2  Roper  on  Le- 
gacies, by  White,  ch.  17,  p.  28  to  67.  2  FonbL  Eq.,  B.  4,  pt.  1,  ch.  1,  -sec. 
5.  Goodfellow  V.  Burchett,  2  Vern.,  298.  Mr.  Raithby\H  note,  Ch.  Case, 
1  P.  Will.,  410.  Mr.  Cox's  note,  2  Madd.  Ch.  Pr.,  33  to  49.  Jeremy  on 
Eq.  Jurisd.,  B.  l,ch.  l,sec.  2,p.  114  to  116. 

It  is  highly  probable  that  this  doctrine  was  derived  from  the  Civil 
Law  where  it  is  cleai'ly  laid  down,  but  with  limitations  and  qualifications, 
in  some  respects  different  from  those  which  are  recognized  in  equity  ju- 
risprudence. Where  the  debt  was  absolutely  due,  and  for  the  same  pre- 
cise sum,  a  legacy  to  the  same  amount  was  deemed  a  satisfaction  of  it. 
But  if  there  was  a  difference,  even  in  the  time  of  payment,  between  the 
debt  and  the  legacy,  the  latter  was  not  a  satisfaction.  Sin  autem,  neque 
modo,  ?ieque  tempore,  neque  conditione,  neque  loco,  debilum  differatur,  inutile 
est  legatum.  And  so  if  the  legacy  was  more  than  the  debt,  it  seems  that 
it  was  not  a  satisfaction.  Quotiens  debitor  creditori  sua  legaret,  ita  inutile 
esse  legatum,  si  nihil  interest  creditoris  ex  testamento  potius  agere,  quam  ex 
pristind  obligatione. — Pothier,  Pand.,  lib.  34,  tit.  3, 7io.  30  to  34.  Dig.,  lib.  30, 
(lib.  prim,  de  Leg.)  tit.  1,  /  29.  Inst.,  lib.  2,  tit.  20,  sec.  14.  Pothier,  Pand., 
lib.  34,  tit.  3,  no.  33.     2  Story's  Com.  on  Eq.,  379. 

It  seems  that  the  doctrine,  that  a  legacy  operates  as  the  payment  of 
a  debt,  applies  only  where  the  testator  is  the  debtor,  and  the  legatee  is 
the  creditor;  and  that  even  then  it  is  not  to  be  deemed  a  satisfaction  of  a 
pre-existing  debt,  unless  it  appears  to  have  been  the  intention  of  the  tes- 
tator that  it  should  so  operate. — Clarke  v.  Bogardus,  12  Wendell,  67. 
Mulheran's  Exrs.  v.  Gillespie,  12  Wendell,  349. 

A  legacy  by  a  creditor  to  the  wife  of  the  debtor,  is  not  a  satisfaction 
of  the  debt  due  to  the  testator. — Clarke  v.  Bogardus,  12  Wendell,  67. 

6.  What  is  the  rule  of  law  for  the  appropriation  of  payments'? 

The  doctrines  of  the  common  law,  as  to  the  appropriation  of  indefinite 
payments  generally,  have  been  borrowed  from  the  Roman  law. — Gass  v. 
Slinson,  3  Sumner,  99. 

The  creditor  cannot  elect  to  what  debt  to  apply  an  indefinite  pay- 
ment, except  where  it  is  utterly  indifferent  to  the  debtor  to  which  it  is 
applied. — Ibid. 

In  the  case  of  running  accounts  between  the  parties,  with  various 
items  of  debit  and  credit  on  both  sides,  occurring  at  different  times,  each 
item  of  payment  or  credit  is  to  be  applied,  in  the  absence  of  any  special 
appropriation,  in  extinguishment  of  the  earliest  items  of  the  debt  then  ac- 
tually due,  and  constituting  debitum  in  presenti. — Gass  v.  Stinson,  3  Sum- 
ner,  99.     Stone  v.  Seymour  Sr  Bouck,    15  Wendell,    19.     Seymour  v.    Van 
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Shjck,  8  Wendell,  4-03.  Clarke  S>'  Clarke  v.  Buraett,  2  HalVs  R-p.,  197. 
Hall  <S"  Mcntross  v.  Constant,  2  HalVs  Rep.,  185.  Baker  v.  Stacicpole,  9 
Cowen,  420.  5ot/VA  v.  Screven,  1  McCortrs  Rep.,  368.  Black  v.  Shooler^ 
-2  McCord's  Rep.,  293.  Johnson  v.  Sterling,  3  JV.  S.  .Ifur/.  Lom.  /fe^p., 
483.  Wickner  v.  Croghan,  4  ^V.  .S.  Mart.  Lou.  Rep.,  79.  Green  v.  J5o«- 
durant,  7  /6.,  229.  De«/i  v.  Carnekan,  7  /(^.,  2.'i8.  Coo:  v.  A'rei-  e^  «/.,  10 
Low.  Tiey;.,  236.  Pargoud  v.  ^nderson''s  Jldminisirator,  10  Loz^.  i^e/;.,  355. 
Forstall  Sc  Co.  v.  Blanchard  et  ah,  12  Low.  /vcp.,  1.  Collins  v.  G Wynne, 
2  .¥oore  4*  iS'co«,  775. 

C''est  a  dire,  que  si,  par  excmple,  de  deux  dettes  Vune  ctuit  litigieuse, 
dV autre  liquide,  V imputation  ne  devrait  pas  sefairesur  la  premiere,  rnais  siir 
la  derniere.  Du  meme  le  payemerit  impute  plu/dt  sur  une  dette,  qui  n'etani 
pas  acquiitie,  attireait  quelqxie  peine  an  dtbiteur,  ou  unc  condamnation  aux 
dommages  et  interels,  ou  qui pourrait  interesscr  son  honneur,  que  sur  vne 
autre  do?it  il  n^aurait  pas  a  craindre  de  pareilles  suites;  plutbt  sur  une  dette 
sous  cauiion,  que  sur  une  dette  sans  caution  :  plutot  sur  ce  que  ie  debiteur 
doit  en  son  nam,  que  sur  ce  qu'il  doit  comme  cautio?i  d'un  autre:  plutot  sur 
une  dette  pour  laquelle  le  debiteur  a  donne  quelque  gage  ou  quel  que  hypothe- 
que,  que  sur  une  simple  promesse  ;  plutot  sur  une  dette  dont  le  terme  du 
payement  est  echu,  que  sur  une  detle  dont  le  terme  71' est  pas  encore  arrive  : 
plutbt  sur  une  dette  a ncienne,  que  sur  une  nouvclle  ;  plutot  sur  une  dette 
pure  et  simple,  que  stir  une  de.tte  conditionelle.  Quotiens  quis  debitor  ex 
pluribus  causis  unum  debitum  solvit,  est  m  arbitrio  solventis  dicere,  quod 
potius  debitum  vcluerit  solutum,  et  quod  dixerit,  id  erit  solutum.  Possu- 
mus  enim  certam  legem  dicere  ei,  quod  solvimus.  Quotient  vera  non  dicimus 
id  quod  solutum  sit,  in  arbitrio  est  accipientis,  cui  potius  debito  acccptum 
ferat :  dummodo  in  id  constituat  solutum,  in  quod  ipse,  si  deberit,  esset  solu- 
lurus.  id  est,  in  id  debitum,  quod  non  est  in  controversicl,  awt  in  illud  quod 

pro  alio  quis  fidejusser at,  aut  cujus  dies  nondum  venerut et 

magis  quod  meo  nomine,  quam  quod  pro  alio  Jidejussorio  nomine  debeo  ;  et 

potius  quod  cum  pcena,  qua m  quod  si7ie  poina  debetur Potior 

habebitur  causa  ejus  pecunia,  qiim  sub  inf amid  debetur.     .     .     .     Quce  sub 

hypotheca,  vel  pignore  contracta  est vetustior  contractus  ante 

solvetur. — Digest,  lib.  46,  tit.  3.  De  Solut.  et  al.  liber  at.  Leg.  1,  4,  97. 
Puff,  par  Parb.  lib.  5,  ch.  1 1,  in  notis. 

Where  imputation  was  made  at  the  time  of  payment,  and  on  a  sub- 
sequent suit  by  the  creditor,  the  latter  wished  to  impute  the  payment  to 
the  eldest  of  his  claims,  which  in  the  meanlime  had  become  prescribed, 
the  court  refused  so  to  apply  them,  as  beinof  disadvantageous  to  the  party 
makinof  payment. — Morse  v.  Brunol,  2  JV.  S  Martin's  Lou.  Rep.,  ol.o. 

Where  a  debt  is  due  in  three  instalments,  and  the  debtor  paid  the 
assignee  of  second  instalment  in  error,  before  it  was  due,  he  cannot  op- 
pose tiiat  payment  as  a  defence  against  his  creditor,  who  holds  his  note  for 
the  first  instalment. — Green  v.  Boudurant,  7  N.  S.  Martinis  Lou.  Rep., 
229. 

In  an  action  against  sureties,  on  a  bond  conditioned  that  their  princi- 
pal, a  collector  of  tolls,  should  pay  over  all  moneys  received  by  him,  it 
was  held,  that  the  intention  of  the  collector,  that  certain  payments  made 
by  him  should  be  specifically  applied,  might  be  inferred  from  circuniotan- 
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ces,  and  that  the  jury  were  authorized  to  make  appropriations  according- 
ly, and  apply  payments  in  extinguishment  of  defalcations  existing  previ- 
ous to  the  accruing  of  the  liability  of  the  sureties,  although  hirge  portions 
of  the  payments  thus  appropriated  arose  from  tolls  collected  after  the  ac- 
cruing of  the  liabilities  of  the  sureties,  and  the  payments  were  credited 
at  the  accounting  office,  on  a  general  account ;  no  direction  or  intimation 
being  given  by  the  collector,  at  the  time  of  the  payments,  as  to  any  spe- 
cific appropriations,  and  none  being  in  fact  made  by  the  accounting  offi- 
cer.— Stone  V.  Seymour  4"  Bouck,  15  Wendell,  19. 

Where,  according  to  the  ordinary  course  of  business,  the  monthly  re- 
turns of  moneys  collected  as  tolls,  were  not  made  until  from  live  to  seven 
weeks  after  the  expiration  of  the  month  in  which  the  tolls  accrued,  it  was 
held,  that  a  payment  made  on  the  11th  of  April  could  not  have  been  intend- 
ed, or  understood,  either  by  the  collector  or  comptroller,  as  a  payment  of 
the  tolls  of  that  month,  and  that  the  sureties  of  the  collector  in  a  suit 
against  tiiem,  were  entitled  to  have  such  payment  applied  to  the  tolls  of 
previous  months. — Seymour  v.  Van  Slyck,  8  Wendell,  ^OS. 

Payment  of  a  debt  cannot  be  demanded  by  instalments  :  therefore,  a 
debtor  is  not  obliged  to  pay  several  drafts  drawn  on  him,  which,  added  to- 
gether, make  up  the  amount  of  his  debt. — Russell  et  al.  v.  Ferguson,  7  j\\ 
S.  Martin's  Lou.  Rep.,  509. 

A  debtor  cannot  be  compelled  to  pay  his  debt  in  parts,  to  difiereut 
assignees  of  his  creditor. — King  et  al.  v.  Havard,  5  JV.  S.  Martiiis  Lou. 
Rep.,  194. 

Where  a  debt  was  due  in  three  instalments,  and  the  debtor  paid  the 
assignee  of  the  second  instalment  in  error,  before  it  was  due,  he  cannot 
oppose  that  payment  as  a  defence  against  his  creditor,  who  holds  his  note 
for  the  first  instalment. — Green  v.  Boudurant,  7  A''.  S.  Martin'' s  Lou.  Rep., 
2-29. 

W.  &  T.,  partners,  were  indebted  to  the  plaintiff,  and  after  dissolu- 
tion of  the  partnership,  T.  also  became  indebted  in  his  separate  account  to 
the  plaintiff:  Held,  that  in  the  absence  of  any  specific  appropriation  by 
either  partjr,  payments  made  by  T.  after  the  dissolution,  must  go  in  re- 
duction of  the  entire  amount,  and  consequently  must  discharge  the  earlier 
items. — Smilk  v.  Wigby,  3  Moore  6;  Scott,  111.  William  v.  Gubiths,  5 
Meeson  4"  Well.,  .300. 

In  Gass  v.  Stinson,  (3  Sumner,  99),  the  natural  presumption  was  held 
to  be,  that  a  partner  paying  a  sum  of  money  to  his  private  creditor,  who 
is  also  a  creditor  of  the  firm,  means  to  pay  it  on  his  private  account,  un- 
less circumstances  vary  this  presumption. 

So  in  Johnson  v.  Boone''s  Extrs.  (2  Harri?igton^s  Rep.,)  it  was  held, 
that  if  a  partner  make  a  payment  to  one  who  has  an  account  against  him, 
and  also  against  the  firm,  the  creditor  must  apply  the  payment  to  the  in- 
dividual account,  unless  he  can  show  a  consent  to  have  it  applied  other- 
wise. 

7.   What  is  necessary  to  support  a  plea  of  payment  I 

Pica  of  payment  of  the  prmcipal  is  ouflicient,  without  stating  that  the 
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defendant  had  paid  the  interest  and  costs. — Tillotson  v.  Predion,  3  Johns 
Rep.,  229. 

Where  a  declaration  on  promissory  notes  alleged  that  the  defend- 
ant did  not  pay  the  sums  of  money  in  the  notes  mentioned,  and  the  de- 
fendant pleaded  puis  darrein  co?i^iV?,Ma«ce  that  he  paid  the  plaintiff  the  sev- 
eral Slims  of  money  mentioned  in  the  plaintiff's  declaration  on  demurrer, 
the  plea  was  held  good,  being  as  broad  as  the  declaration,  and  the  mean- 
ing of  it  being  that  the  defendant  had  paid  the  amount  of  the  notes,  and, 
if  they  were  notes  carrying  interest,  that  he  paid  the  interest  also ;  and 
that  there  was  no  necessity  of  stating  that  the  plaintiff  accepted  the  money 
in  satisfaction. — Shew  v.  Wnolley,  7  J.  Rep.,  399. 

A  plea,  that  on  the  sale  of  a  chattel  the  vendor  took  a  mortgage  of 
the  same,  and  on  the  mortgage  becoming  forfeited,  took  possession  of  the 
chattel  to  dispose  of  it,  and  that  he  miglit  have  disposed  of  it,  and  out  of 
the  avails  retained  the  amount  due,  is  a  good  answer  to  a  suit  for  the  re- 
covery of  the  price  of  the  chattel. — Case  v.  Boughton,  11  Wendell,  lOn. 

A  plea,  that  the  plaintiff  in  an  action  of  debt  on  a  bond,  executed  as 
collateral  security  to  a  mortgage,  had  become  possessed  of  the  equity  of 
redemption  by  purchase — was  held  bad,  for  the  want  of  an  averment  that 
the  value  of  the  mortgaged  premises,  when  the  equity  of  redemption  was 
conveyed  to  the  plaintiff,  was  equal  to  the  amount  due  on  the  bond. — 
Spencer  v.  Exrs.  of  Harford,  4    Wendell,  381. 

7.  What  is  the  rule  as  to  presumption  of  payment  from  lapse  of  time  '\ 

A  delay  of  twenty  years  to  demand  the  money,  or  bring  a  suit  upon 
a  contract  under  seal,  will  raise  a  presumption  of  payment  ;  but  this  may 
be  repelled,  by  showing  that  the  covenantee  died  after  the  money  fell  due, 
leaving  the  contract  in  the  hands  of  his  attorney,  who  did  not  deliver  it  to 
the  administrators,  or  place  it  within  their  control,  till  a  number  of  years 
after  the  covenantee's  death,  it  not  appearing  that  they  had  any  knowledge 
of  the  contract  at  the  time  of  making  out  the  inventory  of  their  intestate's 
estate. — Jackson  v.  Hotchkiss,  6  Cowen,  401.  Miller  v.  Smith's  Exrs.,  16 
Wendell,  425.  See  S.  C,  14  Wendell,  188.  The  People  v.  The  Supervi- 
sors of  Columbia  County,  10  We?idell,  363.  Henderson  Sf  Caimes  v.  Ham- 
ilton, 1  Hall,  314.  Jackson  v.  Sackett,  7  Wendell,  94.  Jackson  v.  Slater., 
5  We?}dell,  295.  Bell  v.  Morrison,  1  Peters^  S.  C.  Rep.,  360.  Picquet  v. 
Curtiss,  1  Sumner\^  Rep.,  478.  The  brig  Sarah  Anne,  2  Sumner's  Rep.., 
206.  Pitman  v.  Hooper,  3  Sumner,  286.  Dextur  v.  Arnold,  3  Sumner^ 
152.  Coulson  v.  Walton,  9  Peters'  S.  C.  Rep.,  62.  Piatt  v.  Vatier,  9  Pe- 
'ters'  S.  C.  Rep.,  405.  Boone  v.  Chiles  et  al.,  10  Peters'  S.  C.  Rep.,  177. 
Ewing  V.  Burnett,  11  Peters''  S.  C.  Rep.,  41.  Toland  v.  Sprague,  12  Pe- 
ters, 300.  Bank  of  the  United  States  v.  Daniels  et  al.,  12  Peters,  32. 
Lupton  V.  Janney,  13  Peters''  S.  C.  Rep.,  381.  McElmoyle  v.  Cole's  Ad- 
ministrator, 13  Peters''  S.  C.  Rep.,  312.  The  Bank  of  Alexandria  v.  Dyer, 
14  Peters'*  S.  C.  Rep.,  141.  The  State  of  Rhode  Island  v.  The  State  of 
Massachusetts,  15  Peters'*  S.  C.  Rep.,  233.  See  Limitations,  ante,  and  plea 
in  bar,  post. 
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1.  What  is  the  general  rule  as  to  the  necessary  statements  in  pleading  1 

It  is  one  of  the  first  principles  of  pleading,  that  it  is  only  necessary 
to  state  facts,  whicli  must  be  done  for  the  information  of  the  court,  whose 
duty  it  is  to  declare  the  law  arising  on  those  facts,  and  to  apprise  the  op- 
posite party  what  is  meant  to  be  proved,  in  order  to  give  him  an  oppor- 
tunity to  answer  or  traverse  it. — Mills  v.  J\Iarti?i,  19  Johns.  JV.  Y.  Rep., 
7.     Olcotl  V.  Jllde7i^  6  jY.  H.  Rep.^  516.     Copeland  v.  Jones,  3  lb.,  316. 

Courts  will  take  judicial  notice  of  facts  which  must  have  happened 
according  to  the  course  of  nature. — 7%e  King  v.  Luff,  8  East,  202. 

And  every  court  is  bound  to  take  judicial  notice  of  its  own  course  of 
proceedings. — Dobson  v.  Bell,  2  Lev.,  176.  And  the  privileges  of  their 
officers. — Ogle  v.  JVorcliffe,  2  Lord  Raym.,  869.  And  they  will  notice 
other  courts  of  general  jurisdiction.  —  Peacock  v.  Bell,  1  Saund.,'76.  They 
will  judicially  notice  common  law  rights  and  duties,  and  general  customs. 
— Brough  V.  Parkins,  1  Lord  Raym.,  992.  Co.  Litt,,  89,  a.  n.  7.  And 
courts  will  ex  officio  notice  the  ecclesiastical,  civil,  and  maritime  laws. — 
Cro.  Elix.,  602.  Lord  Raym.,  338.  2  Hen.  Blk.,  606,  n.  a.  Courts  will 
judicially  notice  the  days  of  the  week,  &c.,  and  the  almanac  is  part  of 
the  laws  of  the  land. — Brough  v.  Parkins,  1  Lord  Raym.,  992.  So  also 
the  division  of  the  Kingdom  into  Counties,  2  Inst.,  557. 

Per  Cur.  In  pleading,  what  is  not  denied  is  admitted. — Exeter  Bank 
V.  Rogers  et  al.,  6  JV.  Hamp.  Rep.,  142.  S.  P.,  Rockfeller  v.  Donnelly,  8 
Coiven^s  A''.  Y.  Rep.,  31.  Hynes  v.  Jacob  et  al  ,  1  Penn.  Rep.,  152.  Hel- 
ler V.  Jones,  4  Binn.  Rep.,  61. 

It  is  settled  that,  in  debt  for  rent,  the  plaintiff  may  state  the  substance 
of  the  demise  without  declaring  on  the  deed  ;  and  where  it  is  doubtful 
whether  the  lease  were  by  indenture  or  parol,  it  is  usual  to  do  so,  adding 
a  count  for  use  and  occupation  by  way  of  further  caution.  And  to  such 
a  declaration  the  plaintiff  may  plead  nil  debet  ;  or,  as  no  estoppel  appears 
of  record,  nil  hnbxdt  in  tenementis,  which  is  prima  facie  a  good  plea,  and 
the  plaintiff  must  thereon  reply,  that  the  lease  was  by  indenture  ;  for  if 
he  replies  a  sufficient  estate  in  the  premises  generally,  he  waives  the 
benefit  of  the  estoppel.  —  Davis  v.  Shoemaker,  1  Rawle's  Penn.  Rep.,  135. 
Richards  v.  Bickley,  13  Serg.  S,'  Rawle's  Penn.  Rep.,  395. 

Where  a  party,  sued  in  this  state,  claims  to  retain  money  in  his 
hands  as  the  administrator  of  a  deceased  person,  he  must  distinctly  allege 
the  granting  to  him  of  letters  of  administration,  and  the  name  of  the 
officer  granting  the  same  ;  it  is  not  enough  to  aver  that  he  was  duly  ap- 
pointed administrator  of  the  goods,  &c. — Beach  v.  King,  17  Wendell,  197. 
White  v.  Demilt,  2  HalVs  Rep.,  405. 

In  a  plea  of  justification  by  an  officer,  for  taking  property  in  satis- 
faction of  a  rate  or  tax  imposed  by  an  incorporated  aqueduct  company, 
it  is  not  necessary  to  aver  the  organization  of  the  company  ;  it  is  enough 
to  aver,  that  by  the  act  of  incorporation,  the  original  proprietors  were 
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declared  a  body  oorporalo  and  politic  in  fart,  if  sncli  are  tlip  terms  of  the 
act. —  Beekmnn  v.  Trover^  20  Wendell,  67. 

A  plea  settinsf  forth  the  evidence  of  facts,  instead  of  the  frmts  them- 
selves, is  bad. —  Fuller  V.  Delavhi,  20  Wendell,  51.  Gar  v.  Gomez,  9  We7i- 
dell,  64-9.  Spe?icer  v.  Harford's  Exm.,  4  Wendell,  38  1.  Gillespie  v.  Thomas, 
15  Wendell,  461..  Xichollv.  Mason,  21  Wendell,  339.  Phelps  v.  Soirle.s; 
19  Wendell,  547.     L«//m  v.  Vail,  17  Wendell,  188. 

A  plea  settinfT  forth  the  evidence  upon  which  a  party  relies  for  his 
defence,  instead  of  averring  the  conclusions  of  law  from  such  evidence,  is 
good,  provided  it  be  plenary  in  its  details,  and  the  opposite  party  do  not 
object  ;  but  this  mode  of  pleading  is  not  approved. — Calvin,  v.  Burnet,  17 
Wendell,  504.  Underwood  v.  Campbell,  13  Wendell,  70.  ^Irnold  v.Shep- 
pard,  4  Dev.,  49.  Beckley  v,  Moore,  1  McCord''s  Rep.,  464.  Blair  v. 
Young,  2  Hiirs  Rep.,  415. 

A  plea  of  tender,  before  suit  brought,  must  contain  a  profert  in  court 
of  the  money  tendered,  and  must  be  pleaded  in  bar  of  the  damages,  ultra, 
&:c.,  and  not  in  bar  of  the  action. — ^yres  v.  Pease  et  al.,  12  Wendell,  393. 
Carley  v.  Vance,  17  Mass.  Rep.,  389.  Kemble  v.  Wallis,  10  Wendell,  374. 
Lawrence  v.  Hunt,  10  Wendell,  80. 

2.  What  is  an  issue  % 

It  is  a  single  certain  material  point,  arising  out  of  the  allegations  or 
pleadings  of  the  parlies,  and  generally  should  be  made  by  an  affirmative 
or  negative. — Simonton,  v.  Winter  et  al.,  5  Peters'  S.  C.  Rep.,  141. 

3.  What  is  essential  in  a  plea  to  the  jurisdiction  1 

It  was  a  general  rule  of  pleading,  that  any  fact  necessary  to  be  proved, 
must  be  averred  in  the  pleading,  but  no  averment  need  be  made  of  facts 
not  necessary  to  be  proved.  And  the  court  say,  in  the  case  of  the 
Friendship,  1  Gallis.,  45,  that  mere  surplusage  will  not  vitiate,  and  an  im- 
material averment  may  be  rejected  ;  but  if  it  be  of  substance,  and  cannot 
be  rejected,  it  must  be  proved  as  laid. — Bank  of  the  United  States  v.  Smith, 
11  Wheat.  U.  S.  Rep.,   171. 

When  matter  of  record  is  pleaded,  the  omission  to  insert  prout  patet 
per  recordum,  is  a  fatal  defect  in  the  plea,  if  assigned  as  a  cause  of  special 
demurrer. — S /infer  v.  Stonebracker,  4  Gill  4*  Johns.  Maryl.  Rep.,  345. 
Rockfdler  v.  Donnelly,  8  Cowen  ^V.  Y.  Rep.,  623.  Dakin  v.  Hudson,  6 
Cou-en,  221.  Wheeler  v.  Townsend,  3  Wendell,  247.  Porter  v.  Miller,  3 
Wendell,  328.  Arnold  v.  Sheppard,  4  Dev.,  49.  Stai&  Bank  v.  Davenport, 
2  Dev.  4'  Bat.,  45. 

In  declaring  on  a  justice's  judgment  of  a  sister  state,  the  statute 
giving  jurisdiction  to  the  justice  must  be  pleaded. — Sheldon  v.  Hopkins, 
7  Wendell,  435. 

Where  a  plea  was  interposed  setting  forth  a  former  recovery  for  the 
same  causes  of  action,  in  a  court  of  the  state  of  Vermont,  and  a  satisfac- 
tion of  the  judgment  there  by  appraisement  of  lands  upon  execution  issued 
upon  such  judgment :  it  was  Held,  that  such  satisfaction  being  by  a  course 
of  proceeding  unknown  to  the  common  law,  the  defendant  was  bound,  if 
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the  proceeding  was  authorized  by  the  statute  law  of  the  state  of  Vermont, 
to  set  forth  the  statute,  so  that  the  court  might  see  that  the  proceedings 
had  been  conformable  thereto ;  and  that  a  general  averment  that  the  pro- 
ceedings were  according  to  the  laws  of  the  state  of  Vermont,  and  fully 
authorized  thereby  was  not  sufficient. — Holmes  v.  Broughton,  10  Wendell, 
65.  Lawton  v.  Eiwin,  9  IVendell,  233.  West^s  Syndic  el  al.  v.  McCon- 
nell,  5  Lou.  R.,  428.  Monroe  v.  McMicken,  8  JV*.  S.  Martin's  Lou.  Rep., 
513.  McMickenv.  Millaudon,  2  Lou.  Rep.,  181.  Gravier  v.  Roche,  5 
Lou.  Rep.,  4>i2.     Clappier  et  al,  v.  Bank,  11  Lou.  Rep.,  595. 

4.  What  is  the  general  rule  as  to  the  necessary  certainty  of  a  plea  \ 

Certainty  to  a  common  intent  is  sufficient  in  a  special  plea  ;  and 
certainty,  even  to  a  certain  intent,  according  to  Mr.  Justice  BuUer,  means 
that  upon  which  a  fair  and  reasonable  construction  may  be  called  certain, 
without  recurring  to  possible  facts ;  for  when  words  are  used  which  will 
bear  a  natural  sense,  and  also  an  artificial  one,  or  one  to  be  made  out  by 
argument  or  inference,  the  natural  sense  shall  prevail. — Spencer  v.  South' 
wick,  9  Johns.  JV*.  Y.  Rep.,  j9.  314.  Rothet  al.  v.  Miller  et  al.,  15  Sergt. 
Sf  Rawle  Penn.  Rep.,  100.  MorriWs  Adms.  v.  Richardson,  9  Pick.  Mass. 
Rep.,  84. 

In  a  plea  in  bar,  certainty  to  a  common  intent  is  sufficient,  and  the 
defendant  need  not  go  on  to  negative  all  possible  circumstances,  which 
might  render  his  defence  bad,  or  his  justification  insufficient. — Oysted  v. 
Shed,  12  Mass.  Rep.,  506.  Hempsted  v.  Read,  6  Conn.  Rep.,  481.  Grijffin 
Y.Pratt,  3  lb.,  513.  Barger  v.  Caldwell,  2  Dana's  Rep.,  129.  Thomas 
V.  Baker,  2  Perry  Sf  Davidson,  569.  Shearm  v.  Burnard,  2  Perry  4"  Da- 
vidson,  565.  Uther  v.  Brian,  2  Perry  Sc  Davidson,  579.  Wells  v.  Hop- 
kins, 5  Meeson  Sr  Wellsby,  7.  Tuck  v.  Tuck,  5  Meeson  Sf  Wellsby,  109. 
Kilner  v.  Bailey,  Id.,  382.  Collingbounce  v.  Mantell,  Id.,  289.  Payne  v. 
Hoyles,  Id.,  798.     Dendy  v.  Powel,  3  .Meeson  Sf  Wellsby,  442. 

Where  the  pleadings  purport  to  recite  a  deed  or  record,  in  hcsc 
verba,  trifling  variances  are  fatal. — Ferguson  v.  Harwood,  7  Crunch  U.  S. 
Rep.,  408. 

5.  What  is  necessary  to  support  a  plea  in  bar  1 

A  plea  in  bar  must  be  a  substantial  and  conclusive  answer  to  the 
action.  The  same  principle  was  decided  in  Winter  v.  Simonton  et  al.,  5 
Peters,  141.  Griswold  v.  The  J^'ational  Lis.  Co.,  3  Cowen,  96.  Hicock 
V.  Coates,  2  Wendell,  419.  Cleveland  v.  Rogers,  6  Wendell,  438.  Savage 
v.  Davis,  7  Wendell,  223.  Vultee  v.  Raynor,  2  Hall,  376.  Fidler  v.  Dela- 
van,  20  Wendell,  57.  Phelps  v.  Lowles,  19  Wendell,  547.  Lattanv.  Vail, 
17  Wendell,  188. 

A  suit  cannot  be  abated  by  a  plea  that  another  action  for  the  same 
cause  was  afterwards  commenced  ;  but  a  judgment  in  such  second  suit,  in 
favor  of  the  plaintiff",  may  be  pleaded  in  bar  of  a  recovery  for  the  same 
cause  of  action. — Nicholl  v.  Mason,  21  Wendell,  339. 

•  A  covenant  not  to  sue  upon  a  simple  contract  debt,  for  a  limited  time, 
60 
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is  not  pleadable  in  bar  of  an  action  for  the  same  debt. — Thimbley  v.  Bar- 
row, 3  Meeson  <S-  fVellsby,  210.     Hawley  v.  Foote,  19  Wendell,  516. 

6.  What  is  the  rule  as  to  pleading  payment  1 

That  payment  may  be  pleaded  to  part  of  a  count,  and  the  general 
issue  as  to  the  residue. — Herkimer  Manuf.  and  Hydraulic  Co.  v.  Small, 
21  Wendell,  273.  Wells  v.  Hopkins,  5  Meeson  S,'  Welhby,  7.  Tuck  v. 
Tuck,  5  Meeson  4*  Welhby,  109.  Kilner  v.  Bailey,  Id.,  382.  Co/ling- 
bounce  V.  Mantell,  Id.,  289.      Payne  v.  Hoyles,  Id.,  598.     Dendy  v.  Powel, 

3  Jl/eeso;i  4-  Welhby,  4-i2. 

But  to  operate  as  a  bar,  the  plea  of  payment  must  aver  that  it  is  for 
the  full  sum. — 2  Perry  <$•  Davidson,  292.      United  States  v.  Gurney  et  at., 

4  Cranch,  333.     CAo^  v.  Sanyston,  10  If^a«5,  265. 

Pleas  of  performances  are  affirmative  pleas,  and  the  onus  of  proof 
lies  on  the  defendant. — Edmunds  v.  Edmunds,  1  JV*.  S.  Alabama  Rep.^ 
401. 

Plea  of  payment  by  the  endorser  of  the  note  declared  on,  may  be 
supported  by  evidence,  without  producing  the  note. — Shearm  v.  Burnard, 
2  Ferry  ^-  Davidson,  565. 

A  plea  to  an  action  on  a  lost  promissory  note,  payable  to  order,  that 
when  the  note  became  due  the  defendant  was  ready  to  pay  on  the  note 
being  delivered  up  to  him,  and  always  had  been  and  still  was  ready  to 
pay,  on  the  production  of  the  note,  is  bad. — Wain  v.  Bailey,  2  Perry  df 
Davidson,  507. 

Payment  into  court  generally,  to  a  declaration  in  covenant,  setting 
out  several  covenants  and  assigning  a  general  breach,  admits  some  dam- 
age upon  every  part  of  the  breach. — Wright  v.  Godart,  3  JVevill  Sr  Perry, 
361. 

A  plea  of  payment  into  court,  under  the  general  indebitatus  count, 
only  admits  a  liability  on  some  one  of  the  counts  to  the  extent  of  the  sum 
paid  in. — Kingham  v.  Robins,  5  Meeson  <S'  Welhby,  94. 

Payment  of  money  into  court,  on  a  count  which  states  a  special  con- 
tract, admits  that  contract. — Meager  v.  Smith,  1  Keville  <S'  Mann,  449. 
Read  et  al.  v.  Dickens,  2  JVev.  <S'  Mann.,  369. 

Payment  of  money  into  court  is  a  condition  precedent. —  Crawskay 
V.  Thornton,  Mylne  <S'  Craig,  1.  Fisher  v.  Mde,  3  Meeson  <S"  Welhby, 
486. 

Money  cannot  be  paid  into  court,  in  lieu  of  bail,  in  error,  unless  by 
consent. — Collins  v.  Groynne,  Q,  Moore  Sf  Scott,  775. 

I 

7.  What  is  the  effect  of  a  plea  since  the  last  continuance  1 

It  waives  the  issue  previously  joined,  and  puts  the  case  on  that  plea. 
— Yeaton  v.  Lynn,  5  Peters^  S.  C.  Rep.,  224.  Wallace  v.  McConnell,  13 
Peters'  S.  C.  Rep.,  136.  JVicholl  v.  Mason,  21  Wendell,  334.  Culver  v. 
Barney,  14  Wendell,  161.  Kxm'.-nll  v.  Huntington,  10  Wendell,  675. 
Barhydt  v.  Clow,  13  Johns.  Rep.,  157.  Jackson,  ex  dem.  Colden  v.  Rich,  7 
Johns.  Rep.,   194.     Shew  v.   Woolhy,  9  Johns.  Rep.,   339.     Fillotson  v. 
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Preston,  3  Johns.  Rep.,  229.  Morgan  v.  Cone,  1  Dev.  Sr  Batt.,  234, 
Morrow  v.  Morrow  et  al.,  1  Tread.  S.  C.  Const.  Rep.,  455. 

A  plea  of  title  to  a  portion  of  the  premises  claimed  in  an  action  of 
ejectment,  put  in  puis  darrein  continuance,  after  a  plea  of  the  general  issue, 
is  not  a  waiver  of  the  general  issue,  so  as  to  authorize  the  plaintiff,  on 
the  neglect  of  the  defendant,  to  rejoin  to  a  replication  put  in  by  the  plain- 
tiff, to  take  judgment  on  the  whole  declaration  ;  it  is  a  waiver  of  only  so 
much  of  the  general  issue  as  is  covered  by  the  second  plea.  The  plea 
may  be  bad,  as  not  answering  the  whole  declaration  ;  but  the  plaintiff 
should  have  demurred. — Morris  v.   Cooke,   19  Wendell,  699. 

A  plea  puis  darrein  continuance,  in  bar  of  the  action,  is  a  waiver  of  all 
former  pleas.  Even  upon  a  plea  in  abatement  pleaded  puis  darrein,  the 
judgment,  whether  upon  demurrer  or  verdict,  is  final  quod  recvperit,  and 
not  a  respondeat  ouster. 

The  rule,  however,  does  not  apply  where  the  matter  of  the  plea  af- 
fects the  remedy  only,  and  not  the  right  of  action  ;  thus  a  plea  puis  darrein 
of  discharge  under  the  act  abolishing  imprisonment,  &c.,  is  not  a  waiver 
of  a  plea  in  bar  previously  pleaded,  but  the  plaintiff  must  proceed,  and  try 
the  issue  before  joined. 

A  plea  puis  darrein  continuance  of  a  discharge  under  the  act  abolish- 
ing imprisonment  for  debt,  in  certain  cases,  is  not  a  waiver  of  the  plea  in 
bar  before  put  in  ;  and  the  plaintiff  cannot  confess  the  plea,  and  take  judg- 
ment, but  must  proceed,  and  try  the  former  issues. 

An  insolvent's  discharge,  obtained  during  term  (17th  May)  may  be 
pleaded  puis  darrein  continuance  of  the  circuit  (5th  June),  the  delay  not 
being  unreasonable ;  and  in  the  discretion  of  the  judge,  the  plea  may  be 
received  without  its  being  verified. 

An  objection,  that  a  plea  puis  darrein  continuance,  was  not  put  in,  in 
time,  must  be  made  by  motion  to  set  the  plea  aside,  and  cannot  be  taken 
on  demurrer. 

Where  a  declaration  on  a  promissory  note  alleged  that  the  defend- 
ant did  not  pay  the  sum  in  the  note  mentioned,  &c.,  and  the  defendant 
pleaded  puis  darrein  continuance,  that  he  paid  to  the  plaintiff  the  several 
sums  of  money  mentioned  in  the  plaintiff's  declaration — on  demurrer,  the 
plea  was  held  good,  being  as  broad  as  the  declaration,  and  the  meaning  of 
it  being,  that  the  defendant  had  paid  the  amount  of  the  notes,  and  if  they 
were  notes  carrying  interest,  that  he  had  paid  the  interest  also,  and  that 
there  was  no  necessity  of  stating  that  the  plaintiff  accepted  the  money  in 
satisfaction. — Morris  v.  Cooke,  19  Wendell,  699.  Culver  v.  Barney,  14 
Wendell,  161.  Raynor  et  al.  v.  Dyett,  2  Wendell,  300.  Le  Farge  v. 
Carrier  et  al.,  1  Wendell,  89.  Ludlow  v.  McCrea,  1  Wendell,  228.  Chew 
V.  Woolley,  7  Johns.  Rep.,  399. 

As  a  general  rule,  a  plea  puis  darrein  continuance  cannot  be  filed 
without  an  affidavit  of  the  truth  of  the  facts  stated  in  it ;  but  the  intention 
of  the  affidavit  is  to  give  information  to  the  court,  and  not  validity  to  the 
plea.  Whenever  such  plea  has  been  filed  with  the  liberty  of  the  court,  it 
is  to  be  presumed  that  satisfactory  proof  had  been  given  to  the  court,  or 
that  it  was  assented  to  by  the  opposite  party. — Morrow  v.  Morrow  et  al., 
1  TV.  Con.  Rep.,  455.    Elms  Sr  Co.  v.  Beers  4-  Brunnell,  3  McCord's  Rep., 
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1.  Serf  vid.  7  Mass.  Rep.,  325.  3  Burrows^  Rep.,  1345.  Sullivan  v 
Montague,  Doug.  Rep.,  106.  McClintock  v.  Johnson,  1  McLean's  Rep., 
414. 

A  plea  puts  darrein  continuance  may  in  general  be  pleaded  without 
being  verified  by  affidavit. — Jackson  v.  Peer,  4<  Coioen,  4>18.  J^icholl  v. 
Mason,  2 1  Wendell,  334. 

An  executor  cannot  plead  that  he  has  fully  administered  since  the 
last  continuance.  Every  plea  must  have  reference  to  the  commencement 
of  the  action,  or  at  least  to  the  time  of  process  served. — Smoot  et  al.  v. 
Wright\s  Admr.,  Conf.  Rep.,  374. 

After  an  administratrix  has  pleaded  the  general  issue,  and  a  plea  of* 
plene  adminisiravit  prceter  a.  certain  sum,  and  the  plaintiff  in  the  action  has 
replied,  admitting  the  truth  of  the  second  pica,  praying  judgment,  &c.,  a 
'p]ea  puis  darrein  continuance,  setting  forth  a  judgment  confessed  by  the 
administratrix  in  a  suit  commenced  since  the  action  in  which  the  plea  is 
interposed,  was  an  issue  and  noticed  for  trial,  will  be  received  and  con- 
sidered good. — Lawrence  v.  Bush,  3  Wendell,  305, 

8.  What  is  the   rule  as  to   when  puis  darrein  continuance  must  be 
pleaded  \ 

Matter  of  defence  arising  after  issue  joined,  must  be  pleaded  puis 
darrein  continuance. — Jackson  v.  Ramsey,  3  Cowen,  75.  Field  v.  Good' 
man,  3  Wendell,  310. 

And  a  plea  puis,  &c.,  cannot  be  interposed  after  a  verdict  or  a  relicta 
and  cognovit. — Palmer  v.  Hutchins,  1  Cowen,  42. 

The  rule  is,  that  when  matter  of  defence  has  arisen  after  the  com- 
mencement of  the  suit,  it  cannot  be  pleaded  in  bar  of  the  action  generally  ; 
but  must,  when  it  has  arisen  before  plea  or  continuance,  be  pleaded  as  to 
the  further  maintenance  of  the  suit,  and  when  it  has  arisen  after  issue 
joined,  puis  darrein  continuance. 

It  may  safely  be  affirmed,  that  a  fact  which  destroys  the  action,  if  it 
cannot  be  pleaded  in  bar,  cannot  be  given  in  evidence,  on  a  plea  in  bar,  to 
which  it  has  no  relation.  If  any  matter  of  defence  has  arisen  after  an 
issue  in  fact,  it  may  be  pleaded  by  the  defendant ;  as,  that  the  plaintiff  has 
given  him  a  release,  or  in  action  by  an  administrator,  that  the  plaintiff's 
letters  of  administration  have  been  revoked. — Yeaton  v.  Linn,  5  Peters^ 
Rep.,  224. 

9.  What  is  the  rule  in  pleading  in  avoidance  1 

The  rule  is,  and  no  rule  is  better  settled,  or  upon  sounder  principles, 
than  that  every  plea  in  discharge  or  in  avoidance  of  a  bond,  should  state 
positively  and  in  direct  terms,  the  matter  in  discharge  or  avoidance.  It  is 
not  to  be  inferred  arguendo,  or  upon  conjecture. — United  States  v.  Brad- 
ley, 10  Peters'  S.  C.  Rep.,  343.  Francis  v.  Baker,  2  Perry  4"  Davidson, 
579.  Willis  v.  Hopkins,  5  Meeson  4"  Wellsby,  7.  Tuck  v.  Tuck,  5  Idem, 
109.  Kilner  v.  Bailey,  Idem,  382.  Collingbourne  v.  Mantell,  Idem,  289. 
Dendy  v.  Powell,   3  Meeson  Sr  We/lshy,  442.     Jfaine  v.  Bailey,  2  Perry  6r 
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Davidson,  65,  C.  Spencer  v,  Harford? s  Exrs.,  4  Wendell,  381.  Beekman 
V.  Trnver,  20  Wendell,  67.     Micholl  v.  JV/aso^i,  21  Wendell,  339. 

A  plea  to  d  count  for  money  had  and  received,  laying  the  indebted- 
ness at  $800,  that  the  money  thus  alleged  to  be  received,  was  paid  by 
the  plaintiff  to  the  defendant  as  the  consideration  of  a  note  of  $512  39, 
transferred  by  the  latter  to  the  former,  is  not  a  good  answer  to  the  count 
where  no  fraud  is  alleged,  where  the  transaction  is  not  alleged  to  have 
been  usurious,  and  where,  by  the  terms  of  the  contract,  the  defendants  as- 
sumed the  hazard  of  the  expense  of  collection. — Eddy  v.  Stantons,  21 
Wendell,  255.  Wyche  v.  Macklin,  2  Rand.  Va.  Rep.,  426.  Taylor  v. 
King,  6  Alum.  Va.  Rep.,  358.  Warmley  v.  Moffett,  6  Mum.  Va.  Rep.,  120. 
Early  v.  McCart,  2  Daiia^s  Rep.,  416. 

A  plea  of  accord  and  satisfaction,  alleging  the  satisfaction  as  moving 
from  a  stranger,  is  bad.  So  is  an  accord  executory. — Daniels  v.  Hallen- 
beck,  19  Wendell,  308. 

Where,  by  the  rules  of  pleading,  a  defendant  cannot  plead  matter 
which  yet  is  essential  to  his  defence,  he  may  give  it  in  evidence,  either  to 
defeat  or  mitigate  the  plaintiff's  claim.  Under  this  rule,  any  matter, 
whether  it  arise  before  or  after  suit  brought,  which  is  in  its  own  nature 
admissible,  but  cannot  be  pleaded,  may  be  given  in  evidence  on  the  gen- 
eral issue,  or  on  the  execution  of  a  writ  of  inquiry. — Herkimer  Manuf. 
and  Hydraulic  Co.  v.  Small,  21  Wendell,  273. 

10.  What  is  put  in  issue  by  the  plea  of  non  est  factum  ? 

J^on  est  factum  puts  in  issue  the  execution  of  the  deed  only.  Every 
material  averment,  beside  that  of  execution,  is  admitted. — Dale  v.  Roose- 
velt, 9  Coiven,  307.  Denton  et  al.  v.  Bours,  Anthon,  145.  Stover  v.  Weir, 
10  Serg.  Sr  Rawle  Penn.  Rep.,  25.  Cleaton  v.  Chambloss,  6  Rand.  Va. 
Rep.,  86.  Rickett  v.  Snyder,  5  Wendell's  JY.  Y.  Rep.,  104.  C/iaffe  v.  Sa- 
nyston,  10  Watfs  Rep.,  265. 

Peculiar  strictness  is  applied  to  such  pleas.  The  facts  which  they 
contain  must  clearly  show  a  state  of  the  case,  and  the  non-execution  of  the 
deed  must  be  the  legal  consequence  of  their  truth. — Bank  of  the  Com- 
monwealth V.  Curry,  2  Dana's  Rep.,  142. 

The  plea  of  general  non  est  factum,  in  action  of  debt  on  a  bond,  makes 
the  issue  between  the  parties,  concludes  to  the  country,  and  throws  the 
whole  proof  of  the  execution  of  the  bond,  including  the  delivery,  upon  the 
plaintiff,  who  in  that  case  asserts  the  affirmative. —  Union  Bank  of  j\Id.  v. 
Ridgely,  1  Harr.  4*  Gill.  Ma.  Rep.,  324.  Gilmer  v.  Branch  Bank  at  Mobile, 
1  JV'.  S.  Ala.  Rep.,  538. 

If  a  defendant  go  to  trial  upon  the  plea  of  non  est  factum  alone,  it  is  a 
waiver  of  any  legal  defence  to  the  action,  of  which  he  might  have  availed 
himself  under  the  condition  of  the  bond. — Rice  v.  Thompson,  2  Bail.  Rep., 
339.  Com.  of  the  Treasury  v.  Muse,  1  Tred.  Co7i.  Rep.,  465.  Cowen  v. 
McCullagh,  2  Mill.  Con.  Rep.,  165.  Ballinger  v.  Thurston,  2  Mill.  Con. 
Rep.,  447.  Com.  of  the  Poor  v.  Hanion,  1  Jfott  Sf  McCord,  Rep.,  554. 
State  V.  Mayson  et  al.,  2  Nott  4-  McCord,  425.  Treasurer  of  the  State  v. 
Wiggins,  1  McCord^s  Rep.,  568.     Perry  v.  Clymore,  3  McCord,  245. 
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On  the  plea  of  non  est  factum,  proof  that  the  signature  of  the  obligor 
was  genuine,  raises  the  presumption  that  he  executed  the  bond,  by  seal- 
inc:  and  delivering  it. — Manning  6,'  Adams  v.  JS^orwood,  1  Ji.  S.  Alabama 
Rep.,  429. 

Under  the  plea  of  non  est  factum  and  payment  of  debt,  on  a  bond 
given  by  a  defendant  in  replevin  on  a  claim  of  property,  the  defendant 
cannot  object  that  that  part  of  the  condition  of  the  bond  is  illegal  and  void. 
— Chaffe  V.  Sangston,  10  Watts,  265. 

A  special  plea  of  non  est  factum,  alleging  a  material  alteration, 
without  the  obligor's  consent,  may,  if  not  sworn  to,  be  rejected  on  mo- 
tion ;  but  it  cannot  be  treated  as  a  nullity. — Ryley  et  al.  v.  Harkness,  2 
Harrington's  Rep.,  S-i. 

11.  What  is  the  rule  as  to  when  nil  debet  may  be  pleaded  1 

JN'il  debet  may  be  pleaded  to  debt  on  bond,  and  if  the  plaintiff  do  not 
demur  to  it  (as  he  may)  by  joint  issue,  the  defendant  may  prove  under 
the  issue,  a  want  of  consideration,  payment,  release,  usury,  infancy,  for 
the  issu«  is,  whether  the  defendant  be  indebted  or  not,  and  the  estoppel 
is  waived  by  the  plaintiff  joining  issue  on  the  plea.  The  principle  may 
be  found  in  5  Esp.,  38,  and  in  Chitty's  Pleadings,  478,  and  also  in  4 
McCord,  380. 

Ihe  plea  of  nil  debet  to  an  action  of  debt  on  recognizance  of  bail,  is 
bad  on  general  demurrer. — Jfiblo  v.  Clarke,  3  Wend ,  24. 

JVil  debet  is  not  a  good  plea  to  an  action  founded  on  a  judgment  of 
another  state,  it  is  a  judgment  between  the  parties,  and  the  proper  plea 
is,  nul  tiel  record. — Mills  v.  Duryee,  7  Crunch's  Rep.,  481.  Kemp  v,  J\hcn- 
dell  8f  Chaffe,  9  Leigh.,  12.  Armstrong  v.  Carson's  Exrs.,  2  DalL,  302. 
Hampton  v.  McConnell,  3  Wheaton,  234.  Evans''  Admr.  v.  Tatem,  9  N.  4- 
R.,  252.  Bissell  v.  Briggs,  9  Mass.  Rep.,  462.  Borden  v.  Fitch,  15  Johns. 
JV*.  y.  Rep.,  144.  Andrews  v.  Montgomery,  19  Johns.  J^'.  Y.  Rep.,  162. 
Cole  v.  Driscoll,  1  Blackf,  16.  Shumway  v.  Stillman,  4  Cowen's  Rep.^ 
292. 

Debt  upon  a  judgment  obtained  before  a  justice  of  the  peace  in  Con- 
necticut— plea  nil  debet — demurrer  and  joinder.  Per  Cur.  Parker,  C.  J. 
We  think  the  judicial  proceedings  referred  to  in  the  constitution,  were 
supnosed  by  Congress  to  have  related  to  courts  of  general  jurisdiction,  and 
not  to  those  which  are  merely  of  municipal  authority.  The  plea  is  good, 
and  judgment  must  be  for  the  defendant. — Warran  v.  Flagg,  2  Pick. 
Alass.  Rep.,  448. 

When  the  specialty  on  record  is  but  inducement  to  the  action,  and 
matter  of  fact  is  the  foundation  of  ii,  nil  debet  is  a  good  plea  ;  as,  for  debt 
for  rent  by  indenture,  or  for  an  escape,  or  on  devastavit.  In  these  cases, 
the  indenture  of  judgment  is  but  inducement ;  and  the  arrears  of  rent,  the 
escape  and  devastavit,  are  the  foundation  of  the  action.  But  when  the  ac- 
tion is  grounded  on  a  record,  or  specialty,  nil  debet  is  no  plea. — Bullis  v. 
Giddons  et  al.,  8  Johns.  jY.  Y.  Rep.,  p.  82. 

In  a  debt  for  rent,  against  the  assignee  of  lessee,  nil  debet  puts  in 


PLEADING.  '  479 

issue  the  whole  declaration. — Dartmouth  College  v.  doughy  8  JVew  Hamp. 
Rep.,  22. 

12.  What  is  the  rule  for  pleading  nul  tiel  record  ? 

In  an  action  of  a  debt  on  a  record  or  scire  facias,  where  the  record 
is  the  foundation  of  action,  and  not  merely  inducement,  where  its  exist- 
ence is  put  in  issue,  or  a  variance  in  its  statement,  nul  tiel  record  is  the 
proper  plea.  It  is  a  maxim  in  law,  that  there  can  be  no  averment  in 
pleading  against  a  record,  though  there  may  be  against  its  operation  j 
and,  therefore,  no  matter  of  defence  can  be  pleaded  which  existed  ante- 
rior to  the  judgment. — Share  v.  Becker,  8  Serg.  Sf  Rawle,  239.  Cole  v. 
Driscoll,  1  Blacklf.  Rej^.,  16.  Biddle.  v.  Wilkins,  1  Peters'  S.  C.  Rep., 
691. 

The  general  rule  is,  that  there  can  be  no  averment  in  pleading  against 
the  validity  of  a  record,  though  there  may  be  against  its  operation  ;  and 
it  is  upon  this  ground,  that  no  matter  of  defence  can  be  pleaded  in  such 
case,  to  a  suit  on  a  judgment  which  existed  anterior  to  the  judgment. — 
Biddle  V.  Wilkins,  1  Peters'  S.  C.  Rep.,  692.  Kemp  v.  Mundell  <Sf  Chaffe, 
9  Leigh.,  12. 

The  pleas  of  nul  tiel  record,  no  judgment  against  the  defendant  m  the 
original  suit,  and  no  ca.  sa.  sued  out  against  him,  are  not  incompatible, 
under  the  statute  allowing  double  pleading  in  an  action  on  a  recognizance 
of  bail. — Shiland  v.  Cory  et  aL,  2   Wend.,  246. 

13.  On   whom  does  the  onusprobandi  lie,  upon  a  pleaof^/e?ie  admin- 
istravit  ? 

Upon  the  defendant.  ^ 

The  plaintiff  in  error  being  sued  in  the  marine  court,  as  administra- 
trix of  her  husband,  on  a  promissory  note  made  by  him,  pleaded  non-as- 
sumpsit and  plene  adminis'ravit  ;  to  support  the  last  plea,  she  called  her 
son  as  a  witness,  and  offered  to  prove  by  him  the  payment  of  certain  debts 
of  the  intestate,  by  her,  in  the  due  course  of  administration;  and  by 
another  witness,  that  the  estate  had  been  over-valued. —  Vultee  v.  Raynor, 
2  Hall's  Rep.,  376. 

The  truth  or  falsehood  of  this  plea  is  to  be  determined  by  reference 
to  the  inventory  only. —  Tappan  v.  Raine,  12  J.  Rep.,  120. 

It  seems,  that  on  a  plea  of  administravit,  if  the  plaintiff  prove  assets, 
the  defendant  is  liable  only  to  the  extent  of  the  assets  proved,  and  not  for 
the  whole  demand. — Douglass  v.  Satterlee,  11  ,/.  Rep.,  16.  Burr  v.  Bald- 
win,  2  Wend.,  580. 

Where  the  defendants,  being  executors,  pleaded  the  general  issue, 
with  an  outstanding  judgment,  and  plene  administravit  prcBter,  and  ruled 
the  plaintiff  to  reply  to  the  last  plea,  which  he  omitted:  Held,  that  the 
only  effect  of  the  default  would  be  judgment  for  the  defendant,  with  the 
costs  on  that  breach  of  the  defence  founded  on  the  special  plea ;  but  the 
plaintiff  might  still  go  to  trial  on  the  issue,  and  if  he  succeed,  take  his 
judgment  quando  acciderint ;  and  the  judgment  could  not  be  perfected  for 
the  defendant  till  the  issue  was  disposed  o{.—Ford  v.  Crane,  6  Cowen,  71 
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14.  When  is  non  damnijicatus  a  proper  plea  1 

This  is  a  good  plea  in  all  cases  where  the  condition  is  to  indemnify 
and  save  harmless,  because  it  answers  the  condition  in  terms.  But  it  is 
good  in  that  case  only.  The  plea  should  go  to  the  right  of  action,  not  to 
the  question  of  damages.  The  plaintiff,  so  far  as  depends  upon  the  plead- 
ings, shows  his  right  to  recover  by  setting  forth  the  bond,  with  its  condi- 
tion, and  alleging  as  a  breach  of  that  condition,  either  general  or  special, 
as  the  case  may  require.  If  the  defendant,  by  his  plea,  admit  that  the 
condition  has  been  broken,  he  concedes  the  plaintifl's  right  to  recover ; 
and  by  not  denying  the  breach  assigned  bj'^  the  plea  of  non  damnijicatus, 
he  in  effect  admits  the  breach. — McClnre  v.  Erwin,  3  Cowen's  M.  Y.  Rep., 
313.  S.  P.  Andrews  v.  Waring,  20  Jo/tns.  N.*Y.  Rep.,  153.  Woods  v. 
Rowan,  5  Johns.  A''.  Y.  Rep.,  42. 

The  defendant  pleaded  non  est  factum,  and  secondly  non  damnifica' 
tus.  To  the  last  plea  there  was  a  demurrer  and  joinder.  I'er  Cur. 
Whether  this  plea  be  good  or  not,  will  depend  upon  what  is  to  be  deemed 
the  true  construction  of  the  bond.  If  the  defendant  is  to  be  considered  as 
undertaking  to  pay  off  and  discharge  the  recited  bond,  the  plea  is  bad  j 
but  if  it  be  considered  a  bond  of  indemnity,  and  to  save  the  plaintiff  harm- 
less from  all  damages,  by  reason  of  the  recited  bond,  the  plea  is  good. 
We  think,  by  a  fair  construction,  it  is  a  bond  of  indemnity. — Douglass  v 
Clarke,  14  Johns.  jY.  Y.  Rep.,  177. 

15.  What  are  the  forms  of  pleading  the  statute  of  limitations '( 

1.  Thai  the  defendant  did  not  at  any  time  within  six  years  next  before 
the  commencement  of  the  plaintiff's  action,  undertake  or  promise,  dfC. 

2.  That  the  cause  of  action  mentioned  in  the  declaration  did  not  accrue 
at  any  time  within  six  years  next  before  the  commencement  of  the  plaintiff^s 
action,  <SfC. 

The  first  form  is  proper  in  actions  o^  indebitatus  assumpsit  (or  goods 
sold  and  delivered,  money  lent,  and  the  like,  where  the  consideration  is 
executed. 

The  second  form,  viz.  :  that  the  cause  of  action  did  not  accrue  within 
six  years,  may  be  adopted  with  safety  in  all  cases;  but  it  is  more  pecu- 
liarly applicable  to  the  cases  of  actions  brought  for  breach  of  promises 
founded  on  collateral  and  executory  considerations,  in  which  cases  the 
first  form  would  be  improper,  as  will  appear  from  the  following  cases. — 
Collins  V.  Benning,  12  Mod.,  444.  Gould  v.  Johnson.,  Ld.  Raym.,  838, 
and  2  Salk.,  422.  Robbins  v.  Harvey,  5  Conn.  Rep.,  335.  Smith  v.  Wil- 
liamson, 1  Har.  ^-  John.,  149.  Bullin  v.  Ridgely,  1  Har.  Sf  John.,  104. 
Battley  v.  Faulkner,  3  Barn.  Sr  j9ld.,  288.  Higgins  v.  Scott,  2  Barn.  Sf 
^dolph.,  413.  Renew  v.  Axton,  Carth.,  3.  Oliver  v.  Thomas,  3  Lev.,  367, 
Leigh  V.  Thornton,  1  Barn.  6f  Aid.,  625.  Hinsdale  v.  Lamed,  16  Mass. 
Rep.,  65.  Murdoch  v.  Winter,  1  Har.  Sf  Gill,  471.  Withers  v.  Rich- 
ardson, 5  Monroe,  94.  Bank  of  Utica  v.  Childs,  6  Cowen,  238.  Presbe- 
rey  v.  Williams,  15  Mass.  Rep.,  193.  Wenman  v.  Mohawk  Ins.  Co.,  13 
Wend.,  267.  Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.,  652.  Todd  v.  Whce-. 
levj  1  Dana,  401.     Gilmore  v.  Bassey,  3  Fairf,  418.     Wilcox  v.  PlummeYy 
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4  Peters,  172.  Foster  v.  Jack,  4  Watts,  334.  Brady  v.  Calhoun,  1  Penn, 
Rep.,  140.     Rankin  v.  Woodworth,  3  Pe7i;z.  i?c;).,  48.     Pennock  v.  Freeman, 

1  fl^a«s,  401.     Farnham  v.  Brookes,  9  P?cA:.,  212.     Sinkler  v.  /nc/ics  Co., 

3  Pe;^/^.  i?e/3.,  149.  FzV/.  Jones  v.  Trimble,  5  Rawles,  381.  5e^ify  v. 
Moore,  1  Dana,  336.  Towers  v.  Hagner,  3  Whart.,  48.  iJeac?  v.  Hand,  7 
JFe/zc/.,  408.  Porter  v.  McClure,  15  Wend.,  187.  iJog-eri?  v.  W^a^en?,  2  Gz7/ 
<S*  Johns-y  64.     AuHtin  v.  Bostwick,  9  Conn.  Rep.,  496.     Kline  v.  Guthart, 

2  Penn.  Rep.,  490.  Manson  v.  Felton,  13  Pzc/c,  206.  DiY^o  v.  DzWo,  4 
D 7«fl,  595.  Go/(i  V.  Whitcomb,  14  PzcA;.,  188.  Cambridge  v.  Hobart,  10 
Pick.,  232.     Farmers''  Bank  v.  Clark,  4  Leigh,  603.     Atwood  v.  Colburn^ 

4  JV.  //.  i^e^.,  315.  i^jce  v.  IFj/^ier,  4  JV.  i/.  72ep.,  336.  G^/ezm  v.  i2zce, 
6  I^a^s,  44.  Berghaus  V.  Calhoun,  6  W^a//5,  219.  Hancock  v.  Bliss,  1 
Wend.,  267.  Patterson  v.  Choate,  7  Wend.,  441.  Deforest  v.  i/w7i/,  8  Conn., 
179.  .¥oore  v.  5r^;^A;  o/  Columbia,  6  Pe^e/-*'  S.  C.  i2ep.,  86.  5e//es  v. 
5e//e5,  7  i/a/s^,  339.  ^//e;z  v.  Webster,  15  fTcTZf/.,  284.  Stafford  v.  Rich- 
ardson, 15  Wend.,  302.  Gray  ford  v.  Fa/i  Loa;z,  15  PFe??(/.,  308.  Church 
V.  Fetcroiv,  2  Penn.  Rep,,  301.  Gallagher  v.  Milligan,  3  Penn.  Rep.,  177. 
CoiV  V.  Tracy,  9  Conn.  Rep.,  1  S.  C.  8  Conn.  Rep.,  268.  Sickles  v.  Jlfa- 
^Aer,  20  ffe/jt/.,  72.  i/o«'e'5  ^xr^.  v.  Woodruffe,  21  J'Te^ic/.,  640.  TAe  S^o^e 
of  Rhode  Isla7id  v.  T/^e  iVa/e  of  Massachusetts,  15  Peters^  S.  C.  Rep.,  233. 
Pittmati  V.  Hooper,  3  Sumner,  286.  Morris  v.  Van  Voast,  19  Wend.,  283. 
Ontario  Bank  \.  Rathburn,  19  IFen(/.,  291.  Troup  v.  Smith,  20  Johns 
Rep.,  40. 

JVb/i  assumpsit  infra  sex  annos  to  a  declaration  on  a  promise  of  in- 
demnity, is  bad  in  substance  ;  and  though  issue  be  taken  thereon,  and 
there  be  a  verdict  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
court;  and  the  evidence  be  plainly  against  the  plaintiff  upon  the  issue  ; 
if  the  case  be  in  other  respects  with  him,  he  shall  have  judgment  ;  and 
although  such  an  issue  be  found  for  the  defendant,  the  plaintiff  shall  have 
judgment  non  obstante  veredicto.— Hale  v.  Andrus,  6  Cowen,  225. 

Where  a  party  has  omitted  to  plead  the  statute  of  limitations,  the 
court  will  not  suffer  him  to  amend  by  adding  that  plea.  The  action  for 
mesne  profits  forms  no  exception  to  the  rule. — Jackson  v.  Varick,  2 
Wend.,  294. 

A  stipulation  not  to  plead  the  statute  of  limitations,  in  a  prosecution 
for  any  balance  that  may  be  due  on  a  note  particularly  described,  may  be 
used  in  support  of  the  money  counts,  though  the  note  be  adjudged  illegal 
and  void. — Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.,  652.  Wilcox  v.  Plum- 
mer,  4  Peters'  S.  C.  Rep.,  172.  Gillon  v.  Bodding,  1  Boss.  Sc  Pull.,  541. 
Short  v.  McCarthy,  3  Barn.  Sr  Aid.,  626.  Howel  v  Young,  5  Barn.  Sr 
Cress.,  259.  Battley  et  al.  v.  Faulkner  et  al.,  3  Barn.  <5f  Aid.,  288.  Pen- 
nock v.  Freem.an,  1  Watts,  401.  Sinkler  v.  India  Co.,  3  Penn.  Rep.,  149. 
Jones  v.  Trimble,  5  Rawle,  381,  Foster  v.  Jack,  4  Watts,  334.  Gillmore 
v.  Bassey,  3  Fairf.,  418.  Gilliot  v.  Erwin,  7  Lou.  Rep.,  581.  George  v. 
Fitzgerald,  12  Low.  i?e/).,  707.  Muse  Syndic  v.  Yarborough  et  al.,  11  Z/OM. 
i?e/j.,  532. 

Where,  to  an  action  of  assumpsit  for  negligence,  want  of  skill  and 
fraud  in  the  performance  of  work,  the  defendant  pleads  the  statute  in  bar, 
the  plaintiff  cannot  reply  a  fraudulent  concealment  of  the  badness  of  the 
61 
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work,  by  the  defendant,  so  that  the  plaintiff  did  not  discover  the  fraud 
until  within  six  years  before  the  commencement  of  the  suit,  so  as  to  de- 
prive the  defendant  of  the  protection  of  the  statute,  to  which  he  would 
otherwise  be  entitled. — Troupe  v.  Smitli's  Exrs.,  20  Johns.  Rep.,  33. 

A  plea  of  the  statute  of  limitations  will  not  be  allowed  on  motion,  in 
place  of  a  plea  of  payment. — Coil  v.  Skinner,  7  Cowen,  401. 

Prescription,  when  pleaded  by  one  creditor,  does  not  inure  to  the 
benefit  of  another. — Durnford  v.  Clarke's  Estate,  3  Lou.  Rep.,  204.  Whit' 
ney  et  al.  v.  Whitney,  5  Dana,  331.  Doe  dem.  Lewis  et  al.  v.  Barksdale,  2 
Brovghenhrough,  436. 

A  mortgage  creditor  has  a  right  to  take  advantage  of  the  prescription 
of  his  creditor  against  another  creditor,  whose  claim  on  the  mortgaged 
property  clashes  with  his,  whether  the  estate  be  solvent  or  not ;  but  a 
chirography  creditor  cannot  plead  prescription  in  behalf  of  his  debtor,  if 
the  estate  be  solvent. — Durnford  v.  Clarke's  Estate,  3  Lou.  Rep.,  201. 

Any  creditor  having  an  interest  that  prescription  should  be  acquired 
by  his  debtor,  may  plead  it. — Durnford  v.  darkens  Estate,  3  Lou.  Rep., 
202. 

In  cases  between  individuals,  where  the  statute  of  limitations  would 
be  a  bar  at  law,  the  same  rule  is  undoubtedly  applied  in  a  court  of  equity. 
And  where  the  fact  appears  on  the  face  of  the  bill,  and  no  circum- 
stances are  stated  which  take  the  case  out  of  the  operation  of  the  act,  the 
defendant  may  undoubtedly  take  advantage  of  it  by  demurrer,  and  is  not 
bound  to  plead  or  answer. — The  State  of  Rhode  Island  v.  The  State  of 
Massachusetts,  15  Peters^  S.  C.  Rep.,  233. 

In  pleading  the  statute  of  limitations  in  bar  of  a  suit,  it  is  not  neces- 
sary in  terms  to  refer  to  the  statute  which  creates  the  bar.  But  it  will  be 
sufficient  for  the  defendant  to  state  the  necessary  facts,  to  bring  the  case 
within  the  operation  of  the  statute,  and  then  to  insist  that,  by  reason  of 
the  existence  of  those  facts,  the  complainant's  right  to  a  remedy  is  at  an 
end. —  Van  Hook  v.  Whitlock,  7  Paige,  373.  Bogardus  v.  Trinity  Church, 
4  Paige,  178.  Mcjfear  v.  Rogland,  1  Dev.  Eq.,  533.  Hickman  v.  Stout, 
2  Leigh,  6.  Denston  v.  Morris,  2  Edw.,  37.  Burditt  v.  Green,  8  Pick.^ 
108.  Chapin  v.  Coleman,  11  Pick.,  331.  Wilson  v.  Koontz,  7  Crunch, 
202.  Carrall  v.  Waring,  3  Gill  Sr  John.,  491.  Hudson  v.  Hudson,  6 
Mumford,  352.  Robinson  v.  Field,  5  Sim.,  14.  Ronald  v.  Russell,  1 
Young,  9. 

Limitations  must  always  be  pleaded  both  at  law  and  in  equity  ;  and 
a  defendant  cannot  avail  himself  of  limitations,  merely  because  the  pro- 
ceedings of  the  plaintiff  show  a  case  to  which  limitations  might  be  ap- 
plied.—  Chambers  v.  Chalmers,  4  Gill  &,•  John.  Rep.,  420.  Keane  v.  Blood- 
good,  7  Johns.  Chancery  Rep.,  111.  Sumpter  v.  J^Iorse,  2  Hill,  94.  Mur* 
ray  and  wife  v.  Lewis,  10  Yerger,  115.     Crutcher  v.  Trabue,  5  Dana,  82. 

If  the  statute  of  limitations  is  pleaded,  and  the  plea  is  overruled,  it 
cannot  be  again  put  in  by  the  same  parties,  or  their  privies. — Fisher  v. 
Rutherford  et  al.,  1  Baldwin,  IBS. 

Fraud,  when  relied  on  as  an  answer  to  the  statute  of  limitations, 
cannot  be  presumed,  but  must  be  clearly  proved. — Her  v.  Routh's  Heirs,  3 
Howard,  276.     Maury'' s  Admrs.  v.  Mason's  Admr.,  8  Porter,  212. 
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This  statute  may  be  pleaded  to  an  action  of  adultery,  or  seduction, 
and  the  proper  form  is,  not  guilty  within  six  years. — Guard  \.  Hodge,  10 
East,  32.  Cooke  v.  Sayer,  2  Kenyon,  371.  6  East's  Rep.,  488.  2 
Burr.  ,153.  Bull,  J^".  P.,  28.  Macfadren  v.  Olivant,  6  East,  381.  Wood- 
ward v.  Walton,  9  Wheaio?i''s  Selw.,  9.  Ditcham  v.  Bond,  2  Maul.  Sf 
Selw.,  436. 

The  state  of  Rhode  Island  instituted  proceedings  for  the  alteration 
of  the  boundary  between  her  territory  and  that  held  by  Massachusetts. 
The  state  of  Massachusetts  claimed  that  the  boundary  line  which  the 
state  of  Rhode  Island  sought  to  disturb,  had  been  settled  nearly  one  hun- 
dred years  before  this  claim  was  prosecuted  ;  the  settlement  was  alleged 
to  have  been  made  by  commissioners  appointed  by  both  of  the  states, 
then  colonial  governments,  and  Massachusetts  asserted  her  right  to  the 
territory  on  the  ground  of  length  of  possession,  and  the  limitation  imposed 
by  prescription.  The  court  said :  It  would  be  impossible  to  adopt  the 
same  rule  of  limitations  in  the  case  before  the  court,  on  these  pleadings. 
Here  two  political  communities  are  concerned,  who  cannot  act  with  the 
same  promptness  as  individuals.  Other  circumstances  in  the  case  inter- 
pose objections.  The  boundary  in  question  was  in  a  wild,  unsettled 
country,  and  the  error  in  fixing  the  line  not  likely  to  be  discovered  until 
the  lands  were  granted  by  the  respective  colonies,  and  the  settlements  ap- 
proached the  disputed  line.  And  the  only  tribunal  that  could  relieve, 
after  the  mistake  was  discovered  in  1740,  was  on  the  other  side  of  the 
Atlantic,  and  was  not  bound  to  hear  the  cause  and  proceed  to  judgment, 
except  when  it  suited  its  own  convenience.  The  same  reasons  that  pre- 
vent the  bar  of  limitations,  make  it  equally  evident  that  a  possession  so 
obtained  and  held  by  Massachusetts,  under  such  circumstances,  cannot 
give  a  title  by  prescription. — The  State  of  Rhode  Island  v.  The  State  of 
Massachusetts,  15  Peters^  Rep.,  233. 

16.  What  is  necessary  to  support  a  plea  oi  litis  pendencial 

The  plea  of  litis  pendencia  is  a  declinatory  exception  which  comes 
too  late  after  the  swearing  of  the  jury.  In  order  to  avail  the  party,  it 
must  show  the  pendency  of  another  suit  between  the  same  parties,  for  the 
same  object  growing  out  of  the  same  cause  of  action,  before  another  court 
of  concurrent  jurisdiction. —  Weeks  v.  Flower  et  al.,  9  Lou.  Rep.,  386. 

A  suit  in  chancery,  by  which  the  goods  of  non-residents,  in  the  hands 
of  a  garnishee  in  this  state,  were  attached  ;  one  of  the  non-resident  de- 
fendants appeared,  and  pleaded  in  abatement,  that  a  prior  suit  was  insti- 
tuted in  Indiana,  in  which  the  same  plaintiffs  had  sued  the  same  defendants, 
and  held  them  to  bail  there  in  assumpsit,  upon  the  same  cause  of  action, 
which  action  is  still  pending,  &c.  :  Held,  that  the  facts  pleaded  are  not 
sufficient  to  abait  the  suit  here. — Solomonv.  Woatman,  9  Dana,4i'22.  Lessee 
of  Stoddard  v.  Mpers,  8  Ohio  Rep.,  209. 

17.  When  may  the  general  issue  be  pleaded  in  assumpsit  ? 

The  general  issue  may  be  pleaded,  if  there  has  not  been  any  con- 
tract between  the  parties,  or  if  the  real  contract  be  different  from  that  on 
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which  the  plaintiff  was  declared  ;  e.  g.  if  the  contract  was  made  with  the 
plaintiff  and  other  persons  not  nanned  in  the  action,  or  if  the  contract  was 
made  with  the  plaintiff  only,  and  the  action  is  brought  by  the  plaintiff  and 
another  person. — Leglisle  v.  Champante,  Sir.,  8-20.  Wilsford  v.  Wood^  1 
Esp.,  jY.  P.  C,  182.  Mdison  v.  Overend,  6  T.  Rep.,  766.  5  Enst^s 
Rep.,  407.  jYelt/iorpe  v.  Darrington,  2  Lev.,  113.  Rice  v.  Shitte,  5  Burr., 
2611.  Jlbhottv.  Smith,  2  Bl.  Rep.,  94-7.  Germain  v.  Frederick,  B.  R. 
T.  25,  G.  3.  1  Sound.,  291.  Z>z;ro«  v.  Bowman,  Mich.,  1776.  ivraw* 
V.  Lewis,  Exchequer,  E.  1774.  1  Saund.,  291,  ^.  S.  P.  i?o6er/  v.  //ojt;- 
ard,  2  Stark.  Jfisi  Prius  Cases,  555.  To^w  v.  Goodrich,  2  Johns.  Rep., 
213. 

Under  the  general  issue,  everything  may  be  given  in  evidence  which 
disaffirms  the  contract,  e.  g.  the  coverture  of  the  plaintiff  or  defendant,  at 
the  time  of  making  the  contract.  In  like  manner  the  defendant  may  give 
in  evidence,  in  order  to  avoid  the  contract,  gaming,  infancy,  usury. — 
Adm.  of  James  v.  Fowkes,  12  JWod.,  101.  Jidm.  Inj  the  court  in  Hussey  v. 
Jacob,  Lord  Raymond,  89.  Darby  v.  Boucher,  Salk.,  279.  Season  v.  Gil- 
bert, 2  Lev.,  ]44..  Wailey  v.  Toll,  9  Johns.  Rep.,  14-1.  Bernard  v.  Saul, 
Str.,  498,  and  Fori.,  336,  cited  in  Bull,  J\''isi  Prius,  152.  J\f organ  v.  Pain- 
ter, E.,  35,  G.  3  B.  Rep.,  6  T.  R.,  365.  Murray  v.  IFcre,  i  5i7»6,  6 14. 
Craig  V.  Missouri,  4<  Peters^  S.  C.  Rep.,  326.  Bierley  v.  Williams,  5  Le?g-A, 
700. 

If  the  contract  be  good  in  law,  and  not  performed,  the  defendant  may, 
under  the  general  issue,  in  certain  cases,  give  in  evidence  some  legal  ex- 
cuse for  the  non-performance  of  it,  as  accord  with  satisfaction,  a  dis- 
charge before  breach,  foreign  attachment,  or  a  release. — Paramour  v.  John- 
son, 12  Mod.,  376.  Lord  Raymond,  566,  S.  C.  Wells  v.  J^''eedham,  Lord 
Raymond,  180.  JVaihan  v.  Giles,  5  Taunt ,  558,  S.  P.  Miller  v.  j9rris, 
Middlesex,  Sittings  after  M.  T.  G.  3  per  Kenyon  C.  J.,  MSS.  Hawley  v. 
Peacock,  2  Camp.,  J\\  P.  C,  558,  S.  P.  Per  Holt.,  G.  J.,  12  Mod.,  538. 
S.  P.  Adm.  in  Edwards  v.  Wells,  1  Mod.,  262.  Dawson  v.  Tibbs,4>  Yeates, 
349. 

Defendant  may  also  show,  under  the  general  issue,  that  he  offered  to 
perform  his  part  of  the  contract,  but  was  prevented  by  the  act  or  omis- 
sion of  the  pWmUff.—  Wilt  v.  Ogden,  12  Johns.  Rep.,  56. 

A  notice  with  the  general  issue  forms  no  part  of  the  record  ;  an  omis- 
sion in  it  does  not  excuse  the  plaintiff  from  proving  the  matters  charged 
in  his  declaration,  and  it  will  not  help  a  defect  in  the  declaration. —  Vaughan 
V.  Havens,  8  Johns.  Rep.,  109. 

Matter  of  set-off  is  not  considered  as  payment,  but  should  be  pleaded, 
or  notice  thereof  given. — Drake  v.  Drake,  11  Johns.  Rep.,  531. 

In  an  action  of  assumpsit  by  an  attorney  for  his  fees,  the  defendant 
cannot  give  the  negligence  of  the  plaintiff  in  conducting  the  suit  (admit- 
ting that  it  would  be  a  good  defence)  in  evidence  under  the  general  issue, 
but  must  plead,  or  give  notice  of  it. — Runyanv.  Micholls,  11  Johns.  Rep., 
547. 

Infancy  may  be  given  in  evidence  under  the  general  issue. — Stans- 
bnry  v.  Marks,  4  DalL,  130.  Season  v.  Gilbert,  2  Lev.,  144.  Oliver  v. 
Handler,  13  Mass.  Rep.,  237.     Smith  v.  Mayo,  9  Mass.  Rep.,  62.     Rain- 
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water  v  Durham,  2  JSTott  8r  McC,  f>24.  Sione  v.  Dennison,  13  Pick.  Rep., 
1.  Guthrie  v.  Murphy,  4  rFo«,s,  80.  Gay  v.  Ballow,  4  Wendell,  403. 
Fonda  V.  Cohourn,  15  lFe?ic/.,  631.  Wilt  v.  Welsh,  6  IV'aW.s.,  1.  Benham 
V.  Bishop,  9  Conn.,  330. 

Payment  before  an  action  brought  may  be,  and  generally  is,  given  in 
evidence  under  the  general  issue.  Payment,  however,  after  action  brought, 
must  be  introduced  by  plea. — Hollond  v.  Jourdine,  1  Holt,  JV.  P.  C,  6. 
Portland  Bank  v.  Brackett,  4  J^eiv  Hampshire  Rep..,  bll.  Fuller  v.  Crit. 
tendon,  4  Conn.  Rep.,  401. 

Defendant  may  plead  a  release  after  promise,  and  before  action 
brought  (specially  or  give  it  in  evidence  under  the  general  issue).  The 
usual  replication  to  a  plea  of  release  is  non  est  factum.  A  release,  upon 
performance  of  the  promise  in  part  quoad  hoc,  will  not  discharge  the 
promise  for  the  residue. 

If  after  the  last  continuance  the  plaintiff  gives  the  defendant  a  release, 
he  may  plead  it  in  bar  ;  such  plea  is  called  a  plea  puis  darrein  continu- 
ance.—  Clerk's  Jissit.,  p.  557,  558.  2  Rich.  P.  B.  R.,  p.  43.  Belden  v. 
Davies,  2  Hall,  433.  Buck  v.  Sanders,  1  Dana,  189.  Miller  v.  Jirris, 
Wheat.  Sc  S-lw.,  p.  106.  Hawley  v.  Peacock,  2  CambL,  JV.  P.  C,  358, 
S.  P.  2  Roll.  Abr.,  413,  1,  2,  adjudged.  Bull,  JV.  P.,  309.  Lyon  v 
Mar  clay,  1  Watts,  275.  • 

PERJURY. 

1.  What  is  perjury  at  common  lawl 

It  is  defined  to  be  a  wilful  false  oath,  by  one  who,  being  lawfully  re- 
quired to  depose  the  truth,  on  any  proceeding  in  a  court  of  justice,  swears 
absolutely,  in  a  matter  of  some  consequence  to  the  point  in  question, 
whether  he  be  believed  or  not. — Hawk.  T.  C,  b.  1,  ch.  69,  sec.  1.  The 
proceedings,  however,  are  not  confined  to  courts  of  justice. 

With  regard  to  the  occasion  upon  which  the  oath  is  administered,  it 
is  not  merely  before  courts  of  justice,  even  at  common  law,  that  persons 
taking  false  oaths  are  punishable  for  perjury.  Any  false  oath  is  punish- 
able as  perjury,  which  tends  to  mislead  a  court  in  any  of  its  proceedings 
relating  to  a  matter  judicially  before  it,  though  it  in  no  way  aflects  the 
principal  judgment  which  is  to  be  given  in  the  cause  ;  as  an  oath  made 
by  a  person  offering  himself  as  bail.  And  not  only  such  oaths  as  are 
taken  on  judicial  proceedings,  but  also  such  as  any  way  tend  to  abuse  the 
administration  of  justice,  are  properly  perjuries  ;  as  an  oath  before  a  just- 
ice, to  compel  another  to  find  sureties  of  the  peace — before  commission- 
ers appointed  by  the  king,  to  inquire  into  the  forfeiture  of  his  tenants' 
estates,  or  commissioners  appointed  by  the  king  to  inquire  into  defective 
titles. — Hawk.  P.  C,  b.  1,  ch.  69,  sec.  3. 

A  false  oath  in  any  court,  whether  of  record  or  not,  is  indictable  for 
perjury. — 5  Mad.,  348. 

And  a  man  may  be  indicted  for  perjury,  in  an  oath  taken  by  him  in 
his  own  cause,  as  in  an  answer  in  chancery,  or  to  interrogatories  concern- 
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ing  a  contempt,  or  in  an  affidavit,  &c.,  as  well  as  by  an  oath  taken  by  him 
as  a  witness  in  the  case  of  another  person. — Hawk.  P.  C,  b.  1,  ch.  61, 
sec.  5.     Resp.  v.  Jfewell,  3  Yeates,  4-14. 

2.  What  must  the  prosecutor  prove,  in  order  to  support  an  indictment 
for  perjury  ? 

1st.  The  authority  to  administer  an  oath  ;  2d.  The  occasion  of  ad- 
ministering it ;  3d.  The  taking  of  the  oath  ;  4th.  The  substance  ;  5lh. 
The  materiality  of  the  matter  sworn  ;  6th.  The  introductory  averments  ; 
7th.  The  falsity  of  the  matter  sworn  ;  and  8th.  The  corrupt  intention  of 
the  defendant.— 2  Stark.  Ev.,  621,  Id  ed. 

3.  Can  an  oath  taken  before  persons  acting  merely  in  a  private  capa- 
city, or  before  those  who  take  upon  them  to  administer  oaths  of  a  public 
nature  without  legal  authority,  amount  to  perjury  in  the  eye  of  the  law  1 

Never  ;  for  they  are  of  no  manner  of  force. — Hawk.  P.  C,  b.  1,  ch. 
69,  sec.  4.  2  Russ.,  521.  State  v.  Hayward,  1  N.  £r  McC,  547.  U.  S. 
V.  Bailey,  9  Peters,  238.  2  Russ.  on  C.  Sf  M.,  517,  n.  A.  Chapman  v. 
(iillett,  2  Conn.  Rep.,  40.  Shaffer  v.  Ki?itzer,  1  Binn.,  542.  3  Inst.,  166. 
11  Co.  Rep.,  98.     Cro.  C.  C,  1th  ed.,  626. 

4.  Must  not  the  authority  by  which  the  party  is  empowered  to  admin- 
ister the  oath,  if  specially  described,  be  proved  as  laid  % 

It  must.  Therefore,  where  the  indictment  stated  the  oath  to  have 
been  administered  at  the  assizes,  before  the  justice  assigned  to  take  the 
said  assizes,  before  A.  B.,  one  of  the  said  justices,  the  said  justices  having 
then  and  there  power,  &c.,  and  in  fact  the  judge,  when  the  oath  was  ad- 
ministered, was  sitting  under  the  commission  of  oyer  and  terminer,  and 
gaol  delivery — this  was  held  to  be  a  fatal  variance. — Lincoln's  case,  Russ. 
Sr  Ry.,  421.     1  Eng.  C.  C,  421. 

But  an  indictment  for  perjury  at  the  assizes,  may  allege  the  oath  to 
have  been  taken  before  one  of  the  judges  in  the  commission,  though  the 
names  of  both  appear. — Alfred'' s  case,  1  Leach,  150. 

5.  Must  not  the  occasion  of  administering  the  oath  be  proved  as 
stated  1 

It  must.  Thus,  if  the  perjury  were  committed  on  the  trial  of  a  cause, 
at  J\''isi  Prius,  the  record  must  be  produced,  in  order  to  show  that  such  a 
trial  was  had. — 2  Stark.  Ev.,  622,  id.  ed.  And  for  this  purpose,  the  J^isi 
Prius  record  is  sufficient. — Resp.  v.  Goss  et  al.,  2  Yeates,  479.  lies'  case, 
cases  temp.  Hardw,,  118. 

The  occasion,  and  the  parties  before  whom  it  came  on  to  be  tried, 
must  be  correctly  stated,  and  a  variance  will  be  fatal  ;  as  where  it  was 
averred  that  a  cause  came  on  to  be  tried  before  Lloyd,  Lord  Kenyon,  &c., 
William  Jones  being  associated,  «Scc.,  and  it  appearing  that  Roger  Ken- 
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yon  was  associated,  it  was  ruled  to  be  a  fatal  variance. — Eden's  case,  ] 
Esp.,  97. 

6.  Is   it  essential,  to  establish  perjury,  that   the  object  with  which  the 
oath  was  taken,  be  carried  into  effect  1 

It  is  not,  for  the  perjury  is  complete  at  the  moment  when  the  oath  is 
taken,  whatever  be  the  subsequent  proceedings. — Hailey's  case,  Ry.  Sf 
Moo.,  jV.  p.  C,  94.  Wkiie's  case,  Moody  Sr  Malkin,  271.  Eng.  Com., 
L.Rep.,  11,  383.     /</.,  22,  304. 

7.  May  a  man  be  convicted  of  perjury,  by  swearing  he  believes  a  fact 
to  be  true,  which  he  knows  to  be  false  \ 

He  may.  It  was  formerly  thought  that  an  oath  did  not  amount  to 
perjury,  unless  sworn  in  absolute  and  direct  terms,  and  that  if  a  man 
swore  according  as  he  thought,  remembered  or  believed,  only,  he  could 
not  be  convicted  of  perjury. — 3  Inst.,  166.  But  the  modern  doctrine  is 
otherwise. 

It  is  said  by  Lord  Mansfield,  to  be  certainly  true,  that  a  man  may  be 
indicted  for  perjury,  in  swearing  that  he  believes  a  fact  to  be  true,  which 
he  knows  to  be  false. — Pedley^s  case,  1  Leach,  327.  DeGray,  C.  J. 
Also,  in  Miller's  case,  3  Wils.,  427. 

In  2  Bl.  381,  it  is  observed,  that  it  was  a  mistake  mankind  had  fallen 
into,  that  a  person  cannot  be  convicted  of  perjury,  who  swears  that  he 
thinks  or  believes  a  fact  to  be  true,  for  that  he  certainly  may,  and  it  only 
renders  the  proof  of  it   more  difficult. 

The  same  question  was  agitated  in  the  Common  Pleas,  before  Lord 
Loughborough,  and  the  other  judges  were  of  opinion,  that  belief  was  to  be 
considered  as  an  absolute  term,  and  that  an  indictment  might  be  support- 
ed on  it. — Hawk.  P.  C,  b.  1,  ch.  69,  sec.  7,  {n.)  Commonwealth  v.  Cor- 
nish, 6  Binn.,  249. 

8.  Is  it  not  a  general  rule,  that  the  testimony  of  a  single  witness  is  in- 
sufficient to  convict,  on  a  charge  of  perjury  1 

It  is.  This  is  an  arbitrary  and  peremptory  rule,  founded  upon  the 
general  apprehension,  that  it  would  be  unsafe  to  convict,  in  a  case  where 
there  would  be  merely  the  oath  of  one  man  to  be  weighed  against  that  of 
another.— 2  Stark.  Ev.,  226,  2d  ed.  2  Russ.,  544.  Hawk.  P.  C,  b.  1,  ch. 
69.     4  Bl.  Com.,  358. 

But  it  is  said  that  this  rule  must  not  be  understood  as  establishing 
that  two  witnesses  are  necessary  to  disprove  the  fact  sworn  to  by  the  de- 
fendant; for,  if  any  other  material  circumstance  be  proved  by  other  wit- 
nesses,  in  confirmation  of  the  witness  who  gives  the  direct  testimony  of 
perjury,  it  may  turn  the  scale  and  warrant  a  conviction. — Lee's  case,  2 
Russ.,  545. 

So  it  is  said  by  Mr.  Phillips,  that  it  does  not  appear  to  have  been 
laid  down,  that  two  witnesses  are  necessary  to  disprove  the  fact  sworn 
to  by  the  defendant ;  nor  does  that  seem  to  be  absolutely  requisite ;  that  at 
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least  one  witness  is  not  sufficient ;  and,  in  addition  to  his  testimony,  some 
other  independent  evidence  ought  to  be  produced. —  1  P/iill.  Ev.,  141, 
6th  ed. 

A  distinction,  however,  appears  to  be  taken  between  proving  the 
allegations  in  the  indictment,  and  disproving  the  truth  of  ihe  matter  sworn 
to  by  the  defendant ;  the  latter,  as  it  is  said,  requiring  the  testimony  of 
two  witnesses. 

Thus,  Mr.  Sergeant  Hawkins  says,  that  it  seems  to  be  agreed  that 
two  witnesses  are  required  in  proof  of  the  crime  of  perjury  ;  but  the  tak-_ 
ing  of  the  oath,  and  the  facts  deposed,  may  be  proved  by  one  witness 
only.— Hawk.  F.  C.,b.2,  c/i.  46,  -ec.  10. 

So  it  is  said  by  Mr.  Starkie  (citing  the  above  passage  from  Hawk- 
ins), that  it  seems  the  contradiction  must  be  given  by  two  direct  witness- 
es;  and  that  the  negative  supported  by  one  direct  witness,  and  by  cir- 
cumstantial evidence,  would  not  be  sufficient.  He  adds,  that  he  had  been 
informed  that  it  had  been  so  held  by  Lord  Tenterden. — 2  Stark.  Ev  ,  626, 
(n.)     In  Champney^s  case,  2  Lev.  C.  C,  258. 

Coleridge,  J.,  said:  "One  witness,  in  perjury,  is  not  sufficient,  un- 
less supported  by  circumstantial  evidence  of  the  strongest  kind  ;  indeed, 
Lord  Tenterden  was  of  opinion,  that  two  witnesses  were  necessary  to  a 
conviction." —  Mudie''s  case,  1  Moo.  Sf  R.,  128, 

9.  Is  the  party  prejudiced,  a  competent  witness  to  prove  the  ofTence  of 
perjury  1 

In  general,  the  party  prejudiced  is  a  competent  witness  to  prove  the 
offence. — Broughtori's  case,  2  Str.,  1230.  Abraham  v.  Bunn,  4  Burr., 
2255.  2  Russ.,  546.  2  Stark.  Ev.,  627,  2(/  ed.  Hurry's  case,  1  Lofft's 
Gilb.  Ev.,  57.  Wylde's  case,  6  C.  S,'  P.,  380,  (a)  Dowlin's  case,  5  T. 
R.,  318.  McolVs  case,  IB.  S,'  Jid.,  21  (/.)  McKeron's  case,  2  Russell, 
541.  Beneseck's  case,  Peake's  Jldd.  Cases,  93.  Hawk.  P.  C,  b.  1,  c.  69. 
sec.  8.  2  Russell,  521.  Rhode's  case,  2  Ld.  Rnym.,  887.  Pepy's  case, 
Peake,  JST.  P.  C,  138.  Barlhtt  v.Pickersgill,  5  Burr.,  2255.  4  East., 
577,  (n.)  Huck's  case,  1  Stark.  M.  P.  C,  523,  (a.)  Waller's  case,  2 
Stark.  Ev.,  623.  Benson's  case,  2  Campb.,  509.  May's  case,  2  Rjissell, 
539.  Jones'  case,  Peake,  Jf.  P.  C,  37.  Laycock's  case,  4  C.  £f  P.,  326, 
(c.)  Rawlin's  case,  8  C.  4-  P.,  439,  (a.)  Gardiner's  case,  S  C.  Sr  P., 
737,  (b.)  Pearson's  case,  8  C.  4-  P.,  119.  (c.)  CoUannn's  case,  6  5.  4- 
C,  102,  ((/.)  Lewis'  case,  1  Str.,  70.  Foster's  case,  Russ.  4-  Ry.,  459, 
(a.)  jilexander's  case,  1  Leach,  63.  1  Kent,  370.  Deacon's  Observations, 
2  Dig.  C.  L.,  1001.  Koopes  case,  6  jld.  4-  E.,  198,  (b.)  McJrthur's  case^ 
Peake,  jY.  P.  C,  loo.  Morris'  case,  I  Leach,  50.  2  Biirr,,  1 189.  Ben- 
son's case,  2  Campb.,  508.  Hailey's  case,  1  C.  4-  P.,  258,  (a.)  Price's 
case,  6  East,  323.  Stark.  Ev.,  624,  Id  ed.  Spencers  case,  Ry.  4"  Moo. 
JV.  P.  C,  98,  (b.)  Eniden's  case,  9  East,  437.'  Taylor's  case.  Skinner, 
403.  Jones'  case,  Peake,  JV.  P.  C,  38.  2  Chitty,  C.  I.,  312,  2'/  ed.  Ry. 
Sr  Moo.  X.  P.  C.  300,  ((/.)  Loft's  Gilb.  Ev.,  662.  Jllison  Princ.  Cr. 
Law  of  Scotland,  4:6S.  Prin.  Crim.  Law  Scot.,  470.  Ry.  Sr  Moo.  JV'.  P. 
C,  252,  (a.)      Leef's  case,  2  Campb.,  134.      4  5.  4"  C,  852,  (b.)     Gren- 
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dolVs  case,  2  C.  S{  T.,  r)63,  (c.)  Dudman's  case,  4  £.  4*  C,  850,  (d.) 
Beec/is  case,  1  Leach,  3  33.  Coiyp.,  229.  Rowley^ s  case,  Ry.  Sf  Moo.  Jf. 
T.  C,  299.      I  .¥oor///,  C.  C,  111.     2  Stark. Ev.,  625,  2c^  er/.  2  iJ^s*.,  549. 

C(trr\^  case,  Sid.,  418. 

10.  If  several  persons  are  separately  indicted  for  perjury,  in  swearing- 
to  the  same  fact,  may  not  any  of  them,  before  conviction,  give  evidence 
for  the  other  defendants  1 

They  may.— 2  Hale,  P.  C,  280. 

If  a  state  magistrate  shall  administer  an  oath  under  an  act  of  Con- 
gress expressly  giving  him  the  power  to  do  so,  it  would  be  a  lawful  oath 
by  one  having  competent  authority  ;  and  as  much  so  as  if  he  had  been 
specially  appointed  a  commissioner  under  a  law  of  the  United  States  for 
that  purpose  ;  and  such  an  oath,  administered  under  such  circumstances, 
would  be  within  the  purview  of  the  act  of  1823. 

The  act  of  1823  does  not  create  nor  punish  the  crime  of  perjury,  tech- 
nically considered.  But  it  creates  a  new  and  substantial  offence  of  false 
swearing,  and  punishes  it  in  the  same  manner  as  perjury ;  the  oath, 
therefore,  need  not  be  administered  in  a  judicial  proceeding,  or  in  a  case 
of  which  the  state  magistrate  under  the  state  laws  had  jurisdiction,  so  as 
to  make  the  false  swearing  perjury.  It  would  be  sufficient  that  it  might 
be  lawfully  administered  by  the  magistrate,  and  was  not  in  violation  of  his 
official  duty. 

The  language  of  the  act  of  1823  should  be  construed  with  reference 
to  the  usages  of  the  treasury  department.  The  false  swearing  and  false 
affirmation  referred  to  in  the  act,  ought  to  be  construed  to  include  all  cases 
of  swearing  and  affirmation  required  by  the  practice  of  the  department  in 
regard  to  the  expenditure  of  public  money,  or  in  support  of  any  claims 
against  the  United  States.  The  language  of  the  act  is  sufficiently  broad 
to  include  all  such  cases  ;  and  there  is  no  reason  for  excepting  them  from 
the  words,  as  they  are  within  the  policy  of  the  act,  and  the  mischief  to  be 
remedied. 

The  secretary  of  the  treasury,  in  order  to  carry  into  effect  the  author- 
ity given  to  him  to  liquidate  and  pay  the  claims  referred  to  in  the  act  of 
1832,  had  established  a  regulation  authorizing  affidavits  made  before  any 
justice  of  the  peace  of  a  state,  to  be  received  and  considered  in  proof  of 
claims  under  the  act.  By  implication  he  possessed  the  power  to  make 
such  a  regulation,  and  to  allow  such  affidavits  in  proof  of  claims  under  the 
act  of  1832.  It  was  incident  to  his  duty  and  authority  in  settling  claims 
under  the  act.  When  the  oath  is  taken  before  a  state  or  national  magis- 
trate, authorized  to  administer  oaths,  in  pursuance  of  any  regulations  pre- 
scribed by  the  treasury  department,  or  in  conformity  with  the  practice  and 
usage  of  the  treasury  department,  so  that  the  affidavit  would  be  admissi- 
ble evidence  at  the  department  in  support  of  any  claim  against  the  United 
States,  and  the  party  swears  falsely,  the  case  is  within  the  provision  of 
the  act  of  1823,  ch.  16^.— United  Stales  v.  Bailey,  9  Peters'  Rep.,  238. 
62 
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POWERS. 

1.   What  is  a  power  as  understood  in  law  *? 

It  is  an  authority  by  which  one  person  enables  another  to  do  an  act 
for  him.  Powers  of  this  kind  were  well  known  to  the  common  law,  and 
were  divided  into  two  sorts,  naked  powers  or  bare  authorities,  and  powers 
coupled  with  an  interest.  There  is  a  material  difference  between  them. 
In  the  case  of  the  former,  if  it  be  exceeded  in  the  act  done,  it  is  entirely 
void  ;  in  the  latter  it  is  good  for  so  much  as  is  within  the  power,  android 
for  the  rest  only. — Powell  on  Powers,  passim.  Cruise's  Dig.,  tit.  32,  ch. 
13.  Vin.  Abr.,  h.  t.  Com.  Dig.,  Power.  1  Supp.  to  Ves.  Jr.,  40,  92,  20-1., 
307.  2 /6.,  166,  200.  1  Vera,  by  Rail hiy,  106.  3  Stark.  Ev.,  im).  4. 
Kent's  Com.,  309.  2  Lilly's  Abr.,  339.  \Vhart.  Dig.,  h.  t.  1  Chance  on 
Powers,  Ch.  4,  sec.  1. 

The  usual  classification  of  powers  is  as  follows  : 

1.  Powers  appendant  or  appurtenant;  and  they  enable  the  party  tc 
create  an  estate,  which  attaches  on  his  own  interest.  If  an  estate  be  limit- 
ed to  a  man  for  life,  with  power  to  make  leases  in  possession,  every  lease 
which  he  executes  under  the  power,  must  take  eflfect  out  of  his  life  es 
tate. 

2.  Powers  collateral,  or  in  gross,  do  not  attach  on  the  interest  of  the 
party,  but  they  enable  him  to  create  an  estate  independent  of  his  own 
Thus,  if  a  tenant  in  fee  settles  his  estate  on  others,  and  reserves  to  himself 
only  a  particular  power,  the  exercise  of  that  power  must  be  on  the  inter- 
est created  and  settled  on  another.  So  a  power  given  to  a  tenant  for  life, 
to  appoint  the  estate  after  his  death,  as  a  jointure  to  his  wife,  or  portions 
to  his  children,  or  to  raise  a  term  to  commence  from  his  death,  is  a  power 
collateral,  or  in  gross,  for  it  cannot  affect  the  life  estate  of  the  donee  of 
the  power.  A  power  given  to  a  stranger  to  dispose  of,  or  charge  the  land 
for  his  own  benefit,  is  a  power  also  of  this  class. 

3.  Powers  simply  collateral  are  those  which  are  given  to  a  person  who 
has  no  interest  in  the  land,  and  to  whom  no  estate  is  given.  Thus,  a 
power  given  to  a  stranger  to  revoke  a  settlement,  and  appoint  new  uses 
to  other  persons  designated  in  the  deed,  is  a  power  simply  collateral. — 
Sugden  on  Powers,  72,  74,  79.  Hale,  Ch.  B.,  Hardress,  415.  Sugden  on 
Powers,  46,  49,     2d  London  edition. 

Mr.  Powell  makes  a  very  plain  and  intelligible  division  of  powers, 
into  general  powers  and  particular  powers  ;  and  Mr.  Humpliry  adopts  the 
same  division,  and  concludes  that  a  more  simple  and  better  distribution  of 
powers  would  be  into,  1.  General  powers  to  be  exercised  in  favor  of  any 
person  whom  the  appointer  chooses.  2.  Particular  powers  to  be  exercised 
in  favor  of  specific  objects.  By  the  revised  Statutes  of  New  York  a  power 
under  them  is  defined  to  be  an  authority  to  do  some  act  in  relation  to  lands, 
or  the  creation  of  estates  therein,  or  of  charges  thereon,  which  the  owner, 
granting  or  reserving  such  power,  might  himself  lawfully  perform  ;  and  it 
must  be  granted  by  some  person  capable  at  the  time  of  alienating  such  in- 
terest in  the  land.     Powers,  says  the  statute,  are  general  or  special,  and 
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beneficial  or  in  trust. — i  Kent\<i  Com.,  317.     JVew  York  Revised  Statutes, 
vol.  1,  p.  732. 

Where  one  directs  his  executors  to  sell  land,  it  seems  this  is  a  naked 
authority,  not  coupled  with  an  interest.  There  is  no  estate  vested  in  the 
executors  as  such;  and  on  the  death  of  one  executor  the  power  would 
not  survive  at  common  law,  (opinion  of  the  supreme  court  not  considered 
on  error). — Sharpsteen  v  Tillou,  3  Cow.,  651. 


ON  THE   CREATION   OF  POWERS. 

1.  What  is  necessary  in  order  to  create  a  power'? 

No  formal  set  of  words  is  requisite  to  create  or  reserve  a  power.  It 
may  be  created  by  deed  or  will,  and  it  is  sufficient  that  the  intention  be 
clearly  declared. 

The  creation,  execution,  and  destruction  of  powers,  all  depend  upon 
the  substantial  intention  of  the  parties  ;  and  they  are  construed  equitably 
and  liberally  in  furtherance  of  that  intention.  Nor  is  it  material  whether 
the  donee  of  the  power  be  authorized  to  limit  and  appoint  the  estate,  or 
whether  the  language  of  the  settlement  goes  at  once  to  the  practical  ef- 
fect intended,  and  authorizes  the  donee  to  sell,  lease,  or  exchange. — Lord 
.Mansfield,  Doug.  Rep,  293.  Lord  Elhnborough,  3  East's  Rep.,  44-1. 
Jackson  V.  Feeder,  llJohns.Rep.,  169.  Sugden  on  Powers,  96.  1  Chance 
on  Powers,  ch.  3,  sec.  1.  White  v.  Vittey,  2  jRmm.,  484 ;  4  i?m'5.,  584. 
V/igsil  V.  Smith,  1  Sim.  Sr  Stu.,  321.  Medlicot  v.  Gorton,  2  Brod.  Sf  Bing., 
632.  Doe  v.  Hicks,  7  Term.  Rep.,  437.  Colman  v.  Tyndall,  2  Younge  Sf 
Jerviss,  605.      Wynkham  v.  Wynkham,  18  Ves.,  422. 

A  devise  of  an  estate  generally  or  indefinitely,  with  a  power  of  dis- 
position over  it,  carries  a  fee  :  but  where  the  estate  is  given  for  life  only, 
the  devisee  takes  only  an  estate  for  life,  though  a  power  of  disposition, 
or  to  appoint  the  fee  by  deed  or  will,  be  annexed,  unless  there  should 
be  some  manifest  general  intent  of  the  testator  which  would  be  defeated 
by  adhering  to  this  particular  intent.  Words  of  implication  do  not 
merge  or  destroy  an  express  estate  for  life,  unless  it  becomes  absolutely 
necessary  to  uphold  some  manifest  general  intent. — Damson's  Rep.,  58. 
1  Jones,  137.  Co.  Litt.,  9,  b.  Bard  ford  v.  Street,  \Q  Vcsey,  135.  3  Leon., 
71.  4  Leon.,  41,  S.  C.  Liefe  v.  Saltingstone,  1  Mod.  Rep.,  189.  Doe  v. 
Thonby,  10  East  Rep.,  438.  Tomlinson  v.  Dighton,  1  Salk.  Rep.,  239. 
Cro&sling  v.  Crossling,  2  Cox,  396.  Reid  v.  Shergold,  10  Vesey,  370. 
Jackson  v.  Robins,  16  Joh?is.  Rep.,  588.  Flintha?n,  11  Serg.  Sr  Rawle,  16. 
1  Chance,  ch.  2. 

2.  What  is  the  distinction  taken  between  a  devise  of  land  to  executors 
to  sell,  and  a  devise  that  executors  shall  sell  1 

The  earlier  cases  established  the  distinction,  that  a  devise  of  land  to 
executors  to  sell,  passed  the  interest  in  it ;  but  a  devise  that  executors  shall 
sell,  or  that  the  lands  shall  be  sold  by  them,  gave  them  but  a  power.     This 


492  OF    POWERS. 

distinction  was  taken  as  early  as  the  time  of  Henry  6th,  and  it  received 
the  sanction  of  Littleton  and  Coke,  and  of  the  modern  determinations.  A 
devise  of  the  land  to  be  sold  by  the  executors,  confers  a  power  and  does  not 
give  any  interest. — Year  Book,  9.  Henry  6th,  !?>  i.,  24  b.  Litt.,sec.  169. 
Co.  Lift.,  113,  a  181,  b.  Honell  v.  Barnes,  Cro.  C,  382.  Yates  v.  Comp- 
ton,  2.  P.  Wm.,  308.  Bergen  v.  Bennett,  1  Games'  Cases  in  Error,  16. 
Jackson  v.  Shauber,  7  Cowen's  Rep.,  187.  Sugden  on  Powers,  104-,  108. 
Harg.  Co.  Lift.,  113,  a  note  146. 

This  is  the  opinion  of  Sir  Edward  Sugden,  and  I  think  it  is,  upon  the 
whole,  the  better  opinion;  but  Mr.  Hargrave  thought  differently,  and  he 
refers  to  Lord  Coke  in  support  of  the  position,  that  if  one  devises  land  to 
be  sold  by  his  executors,  an  interest  passes. — Sugden  on  Powers,  104-,  108. 
Har.  Co.  Lift.,  113,  a  note,  146.  The  distinctions  on  this  subject  have 
the  appearance  of  too  curious  and  overstrained  a  refinement  5  and  Mr. 
Hargrave  pushed  his  opinion  to  the  extent  of  holding,  that  a  devise  that 
executors  should  sell,  and  a  devise  of  lands  to  be  sold  by  executors,  equally 
invested  them  with  a  fee. — 4  Kent's  Com.,  321. 

3.  What  is  the  English  rule  as  to  powers  of  appointment  of  revocation 
under  the  statute  of  uses  % 

Powers  of  appointment  and  revocation  may  be  reserved,  in  convey- 
ances under  the  statute  of  uses,  as  well  as  in  conveyances  at  common 
law  ;  but  the  deed  of  bargain  and  sale,  or  of  covenant  to  stand  seised, 
must  be  sustained  by  a  sufficient  consideration,  according  to  the  nature 
of  the  deed. — Goodtitle  v.  Pettoe,  Fitzgerald,  299.  Gilbert  on  Uses,  by  Sug- 
den, 90,  91.     Sugden  on  Powers,  191. 

A  power  given  by  will  to  sell  an  estate,  is  a  common  law  authority, 
and  it  may  also  operate  under  the  statute  of  uses.  Lands  may  be  devised 
without  the  aid  of  the  statute  of  uses,  and,  on  the  other  hand,  the  statute 
may  operate  on  uses  created  by  will,  provided  a  seisin  is  raised  to  feed 
the  uses  created  by  it ;  and  the  statute  will,  in  most  cases,  transfer  the 
possession  to  them. — Sugden  on  Powers,  129,  133.  Butler''s  note,  231,  to 
Co.  Litt.,  2,  5,  lib.  3.     Sugden  on  Powers,  130.     4  Kent's  Com.,  322. 

A  devise  to  use,  without  a  seisin  to  serve  the  uses,  is  good  ;  and  if 
an  estate  be  devised  to  A.  for  the  benefit  of  B.,  the  courts  will  execute 
the  use  in  A.  or  B.,  as  the  testator's  intention  shall  clearly  indicate  ;  for 
the  intention  controls  every  such  question. 

The  seisin  must  be  co-extensive  with  the  estate  authorized  to  be 
created  under  the  power  ;  and  therefore,  if  a  life  estate  be  conveyed  to 
A.,  to  such  uses  as  B.  should  appoint,  lie  cannot  appoint  any  greater  in- 
terest than  that  conveyed  to  A.  It  is  upon  the  same  principle  that  no 
estate  can  be  limited  through  the  medium  of  a  power  which  would  not 
have  been  valid  if  inserted  in  the  deeds  creating  the  power  ;  and  the  es- 
tate valid  by  means  of  a  power,  would  have  been  so  if  limited  by  way  of 
use  in  the  original  deed. 

When  the  object  of  the  power  is  to  create  a  perpetuity,  it  is  simply 
void  ;  and  when  the  power  is  void,  or  when  no  appointment  is  made  under 
it,  the  estates  limited  in  the  instrument  creating  the  power  take  effect  in 
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the  same  manner  as  if  the  power  had  not  been  inserted. — Gilbert  on  Uses^ 
127.  Sugden  on  Powers,  \3o.  Duke  of  Marlborough  \.  Earl  Godolphin, 
1  Eden's  Rep.,  404.  Sugden  on  Powers,  141.  Baieman  et  al.  v,  Davis  et 
al.,  2  Madd.,  98.  Bowes  v.  East  Lo?idon  Water  Works,  2  Madd.,  375. 
The  Duke  of  Bedford  v.  The  Marquis  of  Jibercorn,  1  Mylne  4*  Craig,  312- 
Rutland  V.  Wythe,  5  Meeson  and  Wellsby,  690.  Paw/  v.  Hewelson,  2  Mylne 
4"  Keene,  434.     Warren  v.  Coventry,  1  Mylne  df  Keene,  249. 

The  estates  limited  in  default  of  appointment  are  to  be  considered 
vested  during  the  continuance  of  the  power. — Doe  v.  Martin,  4  Term 
Rep.,  39. 

The  plain  reason  is  that  there  is  no  estate  limited  under  the  power 
until  the  appointment  be  made.  Lord  Hardwick  had  decided  in  the  same 
way,  on  the  same  question,  in  Cunningham  v.  Moody,  and  the  doctrine  is 
now  definitely  settled,  and  it  applies  equally  to  personal  estates. — 1  Ves.y 
nil.     Sugden  on  Powers,  144.     4  Kent's  Com.,  324. 

OF  THE  EXECUTION  AND  CONSTRUCTION  OF 
POWERS. 

1.  What  is  the  rule  as  to  who  may  execute  a  power  1 

Every  person  capable  of  disposing  of  an  estate  actually  vested  in  him- 
self, may  exercise  a  power,  or  direct  a  conveyance  of  the  land.  The  rule 
goes  further,  and  even  allows  an  infant  to  execute  a  power  simply  colla- 
teral, and  that  only  ;  and  a  feme  covert  may  execute  any  kind  of  power, 
whether  simply  collateral,  appendant,  or  in  gross,  and  it  is  immaterial 
whether  it  was  given  to  her  while  sole  or  married.  The  concurrence  of 
the  husband  is  in  no  case  necessary.     Sugden,  148,  155. 

2.  What  is  the  rule  as  to  the  right  of  donee  to  delegate  a  power  1 

It  is  a  general  rule  that  powers  cannot  be  delegated,  wherever  a 
power  is  given,  whether  over  real  or  personal  estate,  and  whether  the  ex- 
ecution of  it  will  confer  the  legal  or  only  equitable  right  on  the  appointee, 
if  the  power  repose  a  personal  trust  and  confidence  in  the  donee  of  it,  to 
exercise  his  own  judgment  and  discretion,  he  cannot  refer  the  power  to 
execution  of  another,  for  delegatus  non  potest  delegare.  Therefore, 
where  a  power  of  sale  is  given  to  trustees  or  executors,  they  cannot 
sell  by  attorney.  So,  where  a  father  had  a  power  of  appointment  to 
his  children  over  a  real  estate,  and  he  delegated  the  power  to  his  wife, 
Lord  Hardwick  said  that  this  must  be  considered  as  a  po«er  of  attorney, 
which  could  be  executed  only  by  the  husband,  to  whom  it  was  solely  con- 
fined, and  was  not  in  its  nature  transmissible  or  delegatory  to  a  third  per- 
son. Again,  where  personal  estate  was  given  to  such  charitable  use  as 
A.  should  appoint ;  and  he  directed  the  money  to  be  applied  as  B.  should 
appoint,  Lord  Hardwick  held  the  delegation  void.  So,  where  a  testator 
gave  his  wife  a  power  to  appoint  personality  amongst  their  children,  and 
she  delegated  this  power,  by  her  will,  to  others.  Sir  Thomas  Clarke  de- 
termined that  the  delegation  was  void  ;  and  the  point  has  been  so  decided 
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by  Rosslyn.  On  the  same  ground,  a  person  whose  consent  is  made  requi* 
site  to  the  due  execution  of  a  power,  cannot  authorize  another  as  his  at- 
torney to  consent  to  any  execution  of  it. — Combe's  case,  9  Rep.,  75.  b. 
Insham  v.  Ingham,  2  ^tk.,  88.  Hamilton  v.  Roysc,  2  Scho.  A  Lef.,  330. 
Jlttorney  General  v.  Berryman,  2  Ves.,  64-3.  Dayley  v.  ^ittorney  General, 
4  Vi7i.  ^ibr.,  'i85,  pi.  16.  Mexander  v.  Alexander,  2  Ves.,  640.  Bristow 
V.  Warde,  2  Ves,  336.  Hawkins  v.  Kemp,  3  i'a.si;,  410.  Attorney  Gen* 
V.  Sco/^,  1  Tm.,  413.  Berger  4-  /cart/,  A'x.  0/  /cart/  v.  Duffee,  4-  Johns. 
C/i.  Rep.,  368.      l^  ear  son  v.  Jameson,  1  J\lcLea7i^s  Rep.,  199. 

Here  we  must  be  careful  to  distinguisli  cases  where  the  power  is 
originally  authorized  to  be  executed  by  the  donee  of  the  power  and  his 
assigns  ;  for  in  those  cases  where  the  power  is  annexed  to  an  interest  in 
the  donee,  it  will  pass  with  it  to  any  person  who  comes  to  the  estate  under 
him,  although  there  are  twenty  mesne  assignments;  and  whether  the 
claimant  is  an  assignee  in  fact,  or  an  assignee  in  law,  as  an  heir  or  ex- 
ecutor.—//oii>  V.  Whitfield,  1  Ven.,  338,  339.  I  Frem.,  476.  2  lb.,  110. 
2  Show.,  57. 

Where  the  power  is  tantamount  to  an  ownership,  and  does  not  in- 
volve any  confidence  or  personal  judgment,  it  may  be  executed  by  at- 
torney in  the  same  manner  as  a  fee-simple  may  be  conveyed  by  an  attor- 
ney. 

3.  What  is  the  rule,  strictly  speaking,  for  the  execution  of  powers  1 

It  is  the  plain  and  settled  rule,  that  the  conditions  annexed  to  the  ex- 
ercise of  the  power  must  be  strictly  complied  with,  however  unessential 
they  might  have  been,  if  no  such  precise  direction  had  been  given.  They 
are  incapable  of  admitting  any  equivalent  or  substitution  ;  for  the  person 
who  creates  the  power  has  the  undoubted  right  to  create  what  checks 
he  pleases  to  impose,  to  guard  against  a  tendency  to  abuse. 

The  courts  have  been  uniformly  and  severely  exact  on  this  point.  If 
a  deed  be  expressly  required,  the  power  cannot  be  executed  by  a  will,  and 
if  the  power  is  to  be  executed  by  will,  it  cannot  be  executed  by  any  act  to 
take  effect  in  the  lifetime  of  the  donee  of  the  power. — Havjkins  v.  Kemp.,  3 
East's  Rep.,  4. 10.  Doe  v.  Peach,  2  Maule  4-  Selw.,  576.  fVrighc  v.  Wake- 
ford,  17  Fes.,  454.  4  Taufit.  Rep.,  212,  S.  C.  Sugdsn  on  Powers,  205, 
206,  220,  229,  230,  252,  262.  1  Brod.  t^-  Bing.,  97.'  2  lb.,  473.  Wood- 
ward  V.  Halsey,  M.  S.  cited  in  Sugden  on  Powers,  208.  Earl  of  Darling' 
ton  V.  Poulteny,  Cowp.  Rep.,  260.  Whaley  v.  Drummond,  M.  S.  cited  in 
Sugden,  109.  lb.,  209,  220.  Pickett  v.  Pickett,  3  Dev.,  6.  Geter  v. 
The  Commissioners  of  the  Tobacco  Inspection,  1  Bay.  Rep.,  354.  Chanel 
V.  Villeponteaux,  3  McCord\^  Rep.,  29.  Wood  v.  Sparks,  1  Dev.  Sc  Batt,, 
389.  Cloud  V.  Martin,  1  Dev.  <5f  Batt.,  397.  Ferebee  v.  Proctor,  2  Dev. 
Sr  Batt.,  439.  Ex  parte  Rogers,  7  Cowe.n,  526.  Sinclair  v.  Jackson,  8 
Cowen,  526.  Jackson  v.  Schauber,  7  Cowen,  189.  Wilson  v.  Trotipe,  2 
Cow.,  195.  2  Fonblanque  Equity,  ch.  6.  sec.  8.  Jeremy  on  Eq.  Jurisd., 
p  376.  Holmes  v.  Cogbill,  7  Ves.,  506.  12  Ves.,  212.  2  Chance  on  Pow- 
ers, ch.  %i,  sec.  Z,  art.  3005,3011.  Bainbridge  v.  Smith,  S  Sim.  Rep.f 
85.      Ellis  V.  J\''immo,  Lloyd  Sc  Gould''s  Rep.,  348.     Rutland  v.  Wythe,  5 
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Meeson  8c  Wellsby,  690.  Paul  v.  Hewellson,  2  Mylne  Sr  Keen,  444. 
Waring  v.  Coventry,  1  Mylne  Sf  Keen,  249.  Duke  of  Bedford  v.  The 
Marquis  of  Abercorn,  1  Mylne  8c  Craig,  312.  Skeales  v.  Shearley,  3  Mylne 
8"  Craig,  112.  Bateman  et  al.  v.  Davies  et  ah,  2  Madd.,  98.  Bowes  v. 
fia*/  Lo'iidon  Water  Works,  2  Madd.,  375.  i/eirs  q/"  Prai!^  v.  /fefrs  o/ 
McCullagh,  1  McLeati's  Rep.,  82.  Pierson  v.  Jameson,  1  McLean^s  Rep., 
199. 

In  the  exercise  of  public  as  well  as  private  authority  whether  it  be 
ministerial  or  judicial,  all  the  persons  by  whom  it  is  committed  must 
confer  and  act  together,  unless  there  be  a  provision  that  a  less  number 
may  proceed.  Where  the  authority  is  public,  and  the  number  be  such 
as  to  admit  of  a  majority,  such  majority  will  bind  the  minority  after  alL  f^  |L. 
have  duly  met  and  conferred. — Downing  v.  Rugar,  21  Wendell,  178.        ^  i»*' ■' 

Where  the   authority  is  conferred  upon   two,  nothing   can  be   done  45  ^ 

without  the  consent  of  both  ;  yet  where  the  authority  is  public,  to  prevent 
a  failure  of  justice  or  injury  to  the  public,  one  may  act  without  the  other  ; 
as  if  one  be  dead,  or  interested,  or  absent.  Upon  this  principle,  one  of 
two  overseers  of  the  poor  is  authorized  to  institute  and  carry  on  proceed 
ings  for  the  seizure  of  the  property  of  one  who  has  absconded,  leaving  his 
wife  or  child  chargeable  to  the  town.  At  all  events,  where  only  one  over- 
seer acts,  the  consent  of  the  other  will  be  presumed  upon  the  presumption 
in  favor  of  the  performance  of  official  duty,  that  he  had  been  conferred 
with  and  consulted  as  to  the  proceedings  to  be  had. — Downing  v.  Rugar, 
21  Wendell,  178.  Conklin  v.  Egerton's  JidnCr.,  21  Wend.,  430.  Crocker 
V.  Crane,  21  Wend.,  211.     2  Jftw  York  Dig.,  762. 

A  testator  gave  the  residue  of  his  personal  estate  to  his  wife,  for  her 
sole  use  and  disposal,  trusting  that  she  would  thereout  provide  for  his 
family,  and  particularly  for  his  only  son  ;  and  at  her  decease  give  and  be- 
queath the  same  to  her  children  by  him,  as  she  should  appoint.  Held  that 
the  wife  could  appoint  only  by  will,  and  that  children  living  at  her  death 
were  alone  entitled  to  a  share  in  the  unappointed  portion  of  the  fund. — 
Welsh  v.  Hallitiger,  2  Russ.  8'  Mylne,  78. 

A  deed  of  settlement  made  before  marriage,  and  conveying  real  and 
personal  estate  to  a  trustee  for  the  separate  use  of  the  intended  wife,  pro- 
vided that,  after  the  marriage,  she  shall  have  power,  by  written  instrument 
under  her  hand  and  seal,  attested  bj'^  three  or  more  witnesses  in  the  nature 
of  an  appointment  of  a  will  and  testament,  to  dispose  of  the  property  as 
freely  as  if  she  were  a  feme  sole.  Held,  this  power,  a  power  to  dispose 
by  will  only,  and  not  by  deed. — Williamson  v.  Beckham,  8  Leigh,  20. 

When  there  are  several  modes  of  executing  a  power,  and  no  directions 
are  given,  the  donee  may  select  his  mode  ;  and  the  courts  seldom  require 
any  formalities  in  the  execution  of  the  power,  beyond  those  required  by 
the  strict  letter  of  the  power.  It  may,  in  such  case,  be  executed  by  a 
will,  without  the  solemnities  required  by  the  statute  of  frauds. — Sugden  on 
Powers,  201. 

A  feme  covert  who  holds  separate  property  in  real  estate  by  deed  or 
will,  which  empowers  her  to  dispose  in  a  designated  mode,  cannot  make  a 
disposition  in  any  other,  though  other  modes  are  not  negatived  by  the  deed 
or  will. —  Williamson  v.  Beckham,  8  Leigh,  20. 
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A.  power  not  under  seal  does  not  authorize  the  execution  of  a  deed. 
irs  of  Pratt  v.  Heirs  of  jMcCullah,  1  AIcLea7i's  Rep.,  82. 


A. 

— Heir's  of  Pratt  v.  Heirs  of , 

It  is  the  general  rule  that  a  power  cannot  be  exercised  before  the 
time  in  which  it  was  the  intention  of  the  grantor  of  the  power  that  it  should 
be  exercised. — Co.  Litt.,  113.  Cox  v.  Day,  13  Easfs  Jlep.,  118.  4  Rentes 
Com.,  333. 

A  power  by  will  to  executors  to  sell  lands  at  a  particular  time,  cannot 
be  executed  before  that  time  arrives;  a  sale  before  it  arrives  is  void. — 
Loomis  V.  McClentock,  10  Watts,  274<.  A  power  to  sell  land  cannot  be 
established  by  parol. — Lewis  v.  Bradford,  10  Watts,  67. 

A  power  by  marriage  settlement  to  husband  and  wife,  as  appointed  by 

Jt    "^  ^eed  or  will,  or  in  default  thereof  to  the  survivor — after  death  of  the  wife  the 

*•   Wusband  levied  a  fine  on  the  premises.     Held,  that  the  power  was  thereby 

ij         extinguished. — Beckley  v.  Guest,   1   Russell  «ii-  Mylne,  446.     Lee  et  ul.  v. 

The  Bunk  of  the  United  States,  9  Leigh,  200. 

A  power  was  reserved,  in  articles  before  marriage,  to  husband  and 
wife  to  alter  the  provisions  and  terms  of  the  articles,  in  such  matmer  as  to 
them  should  seem  fit,  previous  to  the  execution  of  the  settlement.  Held, 
not  to  authorize  the  insertion  in  the  settlement  of  a  power  enabling  the 
husband  to  jointure  a  future  wife,  or  to  charge  portions  for  younger  chil- 
dren  of  a  future  marriage. — Duke  of  Bedford  v.  The  Marquis  of  Jibercorn, 
1  Mylne  ct  Craig,  312. 

Another  rule  is,  that  powers  of  revocation  and  appointment  need  not 
be  executed  to  the  full  extent  of  them  at  once  ;  they  may  be  exercised  at 
difTerent  times,  over  different  parts  of  the  estate,  or  over  the  whole  estate, 
if  not  to  the  whole  extent  of  the  power.  Nor  does  an  appointment  by  way 
of  mortgage  exhaust  a  power  of  revocation,  for  it  is  only  a  revocation  pro 
tanto. — Digges''  Case,  I  Co.,  273.  Snaps  v.  Turton,  Cro.  C,  472.  Bovey 
V.  Smith,  1   Vern.  Rep.,  84.     Perkins  v.  Walker,  1  Vern.  Rep.,  97. 

4.  What  is  the  rule  for  constructing  the  instrument  for  execution,  where 
the  party  has  a  power,  and  also  an  interest  1 

The  general  rule  of  construction,  both  as  to  deeds  and  wills  is,  that 
if  there  be  an  interest  and  a  power  existing  together  in  the  same  person, 
over  the  same  subject,  and  an  act  be  done  without  a  particular  reference  to 
the  power,  it  will  be  applied  to  the  interest  and  not  to  the  power.  If  there 
be  any  legal  interest  on  which  the  deed  can  attach,  it  will  not  execute  a 
power.— .S'lV  Edward  Clere's  Case,  6  Co.,  17,  b.  Holt,  Ch.  J.,  Parker  v. 
Kett,  12  Mod.  Rep.,  469.  Hobart,  Ch.  Jr.,  in  the  Commendam  Case., 
Hob.,  159,  160.  Andrews  v.  Emmett,  2  Bro.,  297.  Standen  v.  Standen,  2 
Ves.  Jr.,  589.  Lnngham  v.  JVanny,  3  lb.,  467.  Jfannock  v.  Horton,  7  lb.. 
391.     4  Kent's  Com.,  334. 

It  seems  clear  that  if  the  disposition  were  required  to  be  with  the  con- 
sent of  another,  this  circumstance  would  show  that  a  power,  and  not  an 
interest,  was  meant  to  be  vested  in  the  party  ;  or  that,  if  an  interest  passed, 
it  was  in  equity  coupled  with  a  mere  power. — Sympson  v.  Hornsby,  2 
Vern.  Rep.,  723.  Bonds,  conditions,  trusts  or  directions,  to  pay  or  raise 
money  as  another  shall  appoint  by  deed,  will,  &c.,  create  powers  only. — 
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Pea-ie  v.  ,Meud,  Hob.^  9.  ./Ifoo.,  855.  Godb.,  191.  Buckland  v.  Barton^ 
'2  H.  BL,  136.  Elton  V.  Shepherd,  1  Bro.  Ch.  Cases.  Haig  v.  Sweney,  1 
Si?K.  &•  Stu.,  4-87. 

In  construing-  the  instrument,  in  cases  where  the  party  has  a  power, 
and  also  an  interest,  the  intention  is  the  great  object  of  inquiry;  and  the 
instrument  is  construed  to  be  either  an  appointment  or  a  release  ;  that  is, 
either  as  an  appointment  of  a  use  in  execution  of  a  power,  or  a  conveyance 
of  the  interest,  as  will  best  effect  the  predominant  intention  of  the  party. 
It  may,  indeed,  operate  as  an  appointment,  and  also  as  a  conveyance,  if  it 
be  so  intended,  though  the  usual  practice  is  to  keep  these  two  purposes 
clearly  distinct. — Cox  v.  Chamber lai7i,  4  Ves.,  631.  Roach  v.  Wadham,  6 
Ead's  Rep.,  289.     Sugden  on  Powers,  301.     4  Kent's  Com.,  336.  . 

The  power  may  be  executed  without  reciting  it,  or  even  referring  to 
it,  provided  the  act  shows  that  the  donee  had  in  view  the  subject  of  the 
power. — Ex  parte  Caswell,  1  Jltk.  Rep.,  559.  .Ffew  York  Revised  Statutes, 
vol.  2, p.  134,  sec.  4.  To  the  same  point,  Hunloke  v.  Gill,  1  Russ.  <S"  Mylne, 
515.  Lynne  v.  Ashton,  1  Russ.  Sc  Mylne,  188.  Ponton  v.  Dunne.  1  Russ. 
Sr  Mylne,  402.  West  v.  Berney,  1  Russ.  6r  Mylne,  431.  VValker  v. 
McKie,  4  Russell,  76.     Grant  v.  Lyman,  4>  Russ.,  292. 

5.  What  is  necessary  to  a  valid  execution  of  a  power  given  to  two  or 
more  persons  1 

Where  a  power  is  given  to  two  or  more  persons  by  their  proper  names 
and  they  are  not  executors,  or  where  it  is  given  to  them  nominntim  as 
executors,  and  the  word  executor  is  used  as  a  mere  descripiio  personarum, 
the  power  does  not  survive  without  express  words  ;  but  where  it  is  given 
to  several  persons  by  their  names  of  trusts  j  as  to  my  executors  or  trustees, 
ox  to  several  persons  generally,  as,  to  my  sons,  it  will  survive  so  lono-  as 
the  plural  number  remains. — Co.  Litt.,  112,  b.  Dyer,  177,  a.  Sugden  on 
Powers,  159.  Lessee  of  Zebach  v.  Smith,  3  Binney's  Rep.,  69.  Devow  v. 
Hodge,  1  Car.  Law  Repository,  368.  [1814.]  Wood  v.  Spark's,  1  Dev.  Sr 
£a«.,  389.  [1835.]  Commissioners  of  Alleghany  Co.  v.  Lecky,  6  Serg.  Sr 
Ratvle,  Penn.  Rep.,  166.  Baltimore  Turnpike,  5  Binn.  Penn.  Rep.,  481. 
Williams  v.  Payton's  Lessee,  4  Wheat.  U.  S.  Rep.,  77.  You7ig''s  Lessee  v. 
Martin,  2  Yeates  Penn.  Rep.,  312.  Wistar's  Lessee  v.  Camereer,  2  lb.,  104. 
Gi-een  v.  Miller,  6  Johns.  JV.  Y.  Rep.,  39.  Franklin  v.  Osgood,  14  Johns. 
JV.  Y.  Rep.,  560.  Geter  v.  The  Commissioners  of  the  Tobacco  Inspection,  1 
Bay.  Rep.,  354.     Chanet  v.   Villeponteaux,  3  McCord's  Rep.,  29. 

When  powers  are  granted  to  several  persons  to  transact  private  busi- 
ness, the  rule  is,  that  all  must  join  in  the  election  of  the  power.  But  this 
rule  is  never  applied  to  public  business  of  a  judicial  nature,  nor  to  pub- 
lic business  of  a  deliberative  nature,  though  not  strictly  judicial,  nor  to 
cases  where  powers  are  given  to  corporate  bodies. — The  Commissioners 
of  Alleghany  Co.  v.  Lecky,  6  Serg.  Sr  Rawle,  Penn.  Rep.,  166.  Williams 
V.  Payton's  Lessee,  4  Wkeaton's  United  States  Rep.,  77. 

Where  a  power  is  given,  by  act  of  Assembly,  to  five  commissioners 
jointly,  to  perform  certain  powers,  the  act  of  four  of  them  is  not  valid ; 
63 
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they  must  all  join. — Geter  v.  The  Commissioner  a  of  t  lie  Tobacco  Inspection, 
1  Bay.  Rep.,  354. 

A  power  to  an  executor  to  sell  and  dispose  of  real  estate  granted  by  s 
will,  and  to  divide  the  proceeds  among  devisees  to  whom  the  estate  was 
o-iven  by  a  previous  clause  of  the  same  will,  cannot,  after  the  death  of  the 
executor,  be  executed  by  an  admimstrator  cum  (estamento  annexo,i\otw'nh- 
standing  the  provisions  of  the  revised  statutes,  that  in  all  cases  where  let- 
ters of  administration,  with  the  will  annexed,  shall  be  granted,  the  will  of 
the  deceased  shall  be  observed  and  performed,  and  the  administrators  of 
such  will  shall  have  the  rights  and  powers,  and  be  subject  to  the  same 
duties  as  if  they  had  been  named  executors  in  such  will. — Conklin  v, 
Egerlo/i's  Adm'r.,  21  Wend.,  430. 

If  the  executors  having  the  power  to  spII,  are  vested  with  any  interest, 
legal  or  equitable,  in  the  estate,  or  are  charged  with  a  trust  relative  to  the 
estate,  and  depending  on  the  power  to  sell,  in  these  cases  also  the  power 
survives.  If  the  will  directs  the  estate  to  be  sold  without  making  a  donee 
of  the  pow'er,  it  naturally,  and  by  implication,  devolves  upon  the  execu- 
tors, provided  they  are  charged  with  the  distribution  of  the  fund. — Co, 
Lift.,  Ill,  b.  Harle  V.  Greenbank,  3  Jltk.  Rep.,  11^.  Eyre  v.  Countess 
ofShafisbury,  2  P.  Wm.,  102.  Garfoot  v.  Garfoot,  1  Ch.  Cases,  35, 
Barnes''  Case,  Sir  William  Jones,  362.  Cro.  C,  382.  Osgood  v.  Frank- 
lin, 2  Joh7is.  Ch.  Rep.,  20,  21.  Muldrow  v.  Fox,  2  Dana's  Ken.  Rep.,  79. 
Blatch  V.  Wilder,  1  JJtk.  Rep.,  420.  Davoue  v.  Fanning,  2  Johns.  Ch. 
Rep.,  254.  1  Yates'  Rep.,  422.  3  Yates'  Rep.,  163.  Sugden  on  Powers, 
160,  165.  Drayton  v.  Drayton,  2  Dessau.  Rep  ,  250.  The  JVew  York  Re- 
vised Statutes,  vol.  1,  p.  734,  sec.  101. 

Where  an  act  of  incorporation  of  a  rail-road  company  appoints  a  cer- 
tain number  of  commissioners  to  open  books  to  receive  subscriptions  to  the 
capital  stock  of  the  corporation,  and  to  distribute  the  stock  among  the 
several  subscribers  in  such  manner  as  they  shall  deem  most  conducive  to 
the  interests  of  the  corporation,  making  no  provisions  that  a  majority  shall 
constitute  a  quorum  for  the  discharge  of  the  duties  entrusted  to  them,  all 
must  be  present  to  hear  and  consult  when  they  come  to  distribute  the  stock, 
although  a  majority  are  competent  to  decide.  In  the  distribution  of  the 
stock  they  act  judicially,  not  so  as  to  receiving  subscriptions,  in  respect  to 
which  they  act  only  ministerially,  and  it  is  not  necessary,  for  that  pur- 
pose, that  even  a  majority  should  be  present. —  Crocker  v.  Crane,  21  Wen- 
dell, 211. 

6.  What  is  the  general  rule  as  to  excessive  execution  of  powers'? 

That  no  appointment  is  void  for  excess  except  so  far  as  the  appoint- 
ment is  excessive.  It  is  understood  that  the  execution  of  a  power 
may  be  good  in  part,  and  bad  in  part,  and  that  the  excess  only,  in  the  ex- 
ecution of  the  power,  will  be  void.  The  residue  will  be  good  when  there 
is  a  complete  execution  of  the  power,  and  only  a  distinct  and  independent 
limitation  unauthorizedly  added,  and  the  boundaries  between  the  sound 
part  and  the  excess  are  clearly  distinguishable  ;  as  in  the  case  of  a  power 
to  lease  for  twenty-one  years,  and  the  lease  be  made  for  twenty-six  years' 
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— Peters  v.  Mar  sham,  Fitzg.,  156.  Sir  Thomas  Clark  in  Alexander  v. 
Alexander,  2  Yes.,  640.  Adams  v.  Adams,  Cowp.  Rep.,  641.  Commons 
V.  Marshall,  7  J?ro.  P.  C,  111.  Chancellor  Walworth  in  Hawley  6r  King 
V.  James  et  al.,  July,  1835. 

7.  Under  whom  does  the  appointee  under  a  power  take  ? 

The  party  who  takes  under  the  execution  of  the  power,  takes  under 
the  authority,  and  under  the  grantor  of  the  power,  whether  it  applies  to 
real  or  personal  property,  in  like  manner  as  if  the  power  and  the  instru- 
ment executing  the  power,  had  been  incorporated  in  one  instrument. — 
Litt.,  sec.  169.  Co.  Litt.,  113,  a.  Cook  v.  Duckenfield,  2  Atk.  Rep.,  562, 
567.  Marlborough  v.  Godolphin,  2  Ves.,  78.  MiddUton  v.  Crafts,  2  Atk. 
Rep.,  661.  Bradish  v.  Gibbs,  3  Johns.  Ch.  Rep.,  550.  Doolittle  v.  Levns 
7  lb.,  45. 

An  estate  created  by  the  execution  of  a  power  takes  effect  in  the 
same  manner  as  if  it  had  been  created  by  the  deed  which  raised  the  power. 

The  principle  that  the  appointee  takes  under  the  original  deed,  was 
carried  to  the  utmost  extent  in  Roach  v.  Wadham,  6  East^s  Rep.,  289,  a 
case  which  strikingly  illustrates  the  whole  of  this  doctrine,  and  the  singu- 
larly subtle  and  artificial  mechanism  of  the  English  settlement  law.  An 
estate  was  conveyed  to  a  trustee  in  fee  to  such  uses  as  A.  should  by  deed 
appoint,  and  in  default  of  appointment  to  A.  in  fee.  There  was  a  fee- 
farm  rent  reserved  in  the  conveyance  to  the  trustee,  and  A.  covenanted 
to  pay  it.  It  was  held  that  A.  took  a  vested  fee,  liable  to  be  divested  by 
the  execution  of  his  power  of  appointment.  He  sold  and  conveyed  the 
estate  by  lease  and  release,  and  also,  in  the  same  conveyance,  directed 
and  appointed  the  estate  and  use  to  the  purchase.  It  was  further  held, 
that  under  this  conveyance  with  a  double  aspect,  the  purchaser  took  the 
estate  by  the  appointment  of  A.,  and  not  by  the  conveyance  from  A.,  and, 
consequently,  the  purchaser  was  not  subject  to  the  covenant  for  the  pay- 
ment of  rent,  though  it  run  with  the  land  ;  for  he  took  as  if  the  orio-inal 
conveyance  had  been  made  to  himself,  instead  of  being  made  to  the  trus- 
tee to  uses. — Scrofton  v.  Quincey,  2  Tes.,  413.  ^  Kent's  Com.,  338.  Rut- 
land v.  Wythe,  5  Meeson  c^  Welsby,  690.  Waring  v.  Coventry,  1  Mylne  Sr 
Keene,  249.     Skeales  v.  Shearly,  3  Mylne  Sr  Craig,  112. 

A  tenant  for  life  of  trust-moneys,  with  a  power  of  appointino-  and 
raising,  in  his  life-time,  a  part  of  funds  for  his  children,  assigned  the  inte- 
rest and  dividends  of  the  whole  fund,  and  a  security  for  an  annuity 
granted  by  him :  he  afterwards,  in  the  exercise  of  the  power,  appointed 
a  part  of  the  fund  to  be  raised  for  the  advancement  of  one  of  his  children. 
Held,  that  by  the  assignment  of  the  dividends  he  had  precluded  himself 
from  exercising  the  power  for  advancement,  as  it  would  tend  to  diminish 
the  security  for  the  annuity,  notwithstanding  the  dividends  were  of  much 
greater  amount  than  the  annuity. — JVbe/  v.  Lord  Henly,  1  McCleland  Sf 
Young,  302. 

8.    What  is  the  rule  in  equity  as  to  the  rights  of  creditors  in  property, 
over  which  a  party  has  a  general  power  of  appointment  % 
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A  court  of  chancery  holds,  that  where  a  person  has  a  general  power 
of  appointment  over  property,  and  he  actually  exercises  his  power,  whe- 
ther by  deed  or  will,  the  property  appointed  shall  form  part  of  fiis  assets, 
and  be  subject  to  the  claims  of  creditors,  in  preference  to  the  claims  of 
the  appointee.  The  party  must  have  executed  the  power,  or  done  some 
act  indicating:  an  intention  to  execute  it;  for  it  is  perfectly  well  settled 
in  the  Eno-lish  law,  that  though  equity  will,  in  certain  cases,  aid  a  defec- 
tive execution  of  a  power,  it  will  not  supply  the  total  want  of  any  execu- 
tion of  it. — Lassel/es  v.  Cornwallis,  2  Vein.  Rep.,  405.  Prec.  in  Ch.,  232, 
5".  C.      1  Fnnbl.  Eq.,  b.  1,  ch.  1,  sec.  7.     4  Kent's  Com.,  339. 

The  distinction  is  a  nice  one,  and  not  very  satisfactory.  Why,  when 
the  party  executes  a  power  in  favor  of  others,  and  not  of  himself,  a  court 
of  equity  sliould  defeat  his  intention,  though  within  the  scope  of  the  power, 
and  should  execute  something  beside  that  intention  and  contrary  to  it,  is 
not  very  intelligible.  If  it  be  said  that  he  ought  to  be  just  before  he  is 
generous,  that  addresses  itself  merely  to  his  sense  of  morals.  The  power 
enabled  him  to  give,  either  to  himself  or  his  creditors,  or  to  mere  volun- 
tary donees.  Why  should  a  court  of  equity  restrict  this  right  of  election, 
\{  bona  fide  exercised  1  Is  not  this  to  create  rights  not  given  by  law,  ra- 
ther than  to  enforce  rights  secured  by  law  1  If  the  power  was  bona  fide 
created,  why  should  a  court  of  equity  interpose  to  change  its  objects  or 
its  operations  1 — Siigden  on  Poivers,  ch.  6,  sec.  3.  1  Siory''s  Eq.  Jurispru- 
dence, p.  189. 

The  reason  for  this  distinction  between  the  non-execution  of  a  power 
and  the  defective  execution  of  it,  has  been  stated  with  great  clearness  and 
precision  by  a  learned  judge.  "The  difference,"  said  he,  "is  betwixt  a 
non-execution  and  a  defective  execution  of  a  power,  which  is  left  to  the 
free  will  and  election  of  the  party  whether  to  execute  or  not;  for  which 
reason  equity  will  not  say  he  shall  execute  it,  or  do  that  for  him  which  he 
does  not  think  fit  to  do  for  himself."  Indeed,  a  court  of  equity,  by  acting 
otherwise  in  the  case  of  a  non-execution  of  a  power,  would,  in  effect,  de- 
prive the  party  of  all  discretion  as  to  the  exercise  of  it ;  and  would  thus 
overthrow  the  very  intention  manifested  by  the  parties  in  the  creation  of 
the  power.  On  the  contrary,  when  the  party  undertakes  to  execute  a 
power,  but,  by  mistake,  does  it  imperfectly,  equity  will  interpose  to  carry 
his  very  intention  into  effect,  and  that  too,  in  aid  of  those  who  are  pe- 
culiarly within  its  protective  favor,  that  is,  creditors,  p\jrchasers,  wives 
and  children.  The  Master  of  the  Rolls  in  To/lctt  v.  Tollett,  2  P.  Will., 
490.  Lasselles  v.  Cornwallis,  2  Vern.,  465.  Crossling  v.  Crossling,  2 
Cox  Rep.,  396.  1  Fonbl.  Eq.,  b.  1,  ch.  4,  sec.  25,  and  notes.  Id.,  ch.  1,  sec. 
1,  and  nota.  Sugden  on  Powers,  ch.  6,  sec.  3,  p.  315.  Sir  Wm.  Grant  in 
Holmes  V.  Coghill,  7  Ves.,  506  ;  and  Lord  Erskine  i?i  the  same  case  on  Ap- 
peal, (12  Ves.,  212.)  Moody  v.  Reid,  1  Madd.  Rep.,  516.  Jeremy  on  Eq. 
Juris.,  b.  3,  pi.  2,  ch.  3,  p.  366,  370,  371,  372,  375.  Darlington  v.  Poul- 
te?iy,  Gowp.,  265,  267.  Ellis  v.  JSTimmo,  Lloyd  S;  Gould's  Rep.,  348.  1 
Story''s  Com.  on  Equity,  ch.  5,  sec.  170,  p.  182,  1S3. 


9.  What  will  constitute  such  an  execution  of  a  power  as  to  enable  the 
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party  to  relief  in  equity,  on  the  ground  of  defective  execution  or  mis- 
take 1 

It  is  clear,  that  it  is  not  sufficient  that  there  should  be  a  mere  float- 
ing and  indefinite  intention  to  execute  the  power,  without  some  steps 
taken  to  give  it  a  legal  effect.  See  Chance  on  Powers,  ch.  23,  sec.  3,  art. 
3005,  301 1.  Some  steps  must  be  taken,  or  some  acts  done  with  this  sole 
and  definite  intention,  and  be  such  as  are  properly  referable  to  the  power. 
— See  Sugden  on  Powers,  ch.  6.  sec.  2. 

All  that  is  necessary,  is,  that  the  intention  to  execute  the  power  should 
clearly  appear  in  writing.  Thus,  if  the  donee  of  a  power  merely  cove- 
nant to  execute  it ;  or  by  his  will,  desire  the  remainder  man  to  create  the 
estate,  or  enter  into  a  contract,  not  under  seal,  to  execute  the  powers;  or 
by  letters  promise  to  grant  aa  estate  which  he  can  execute  only  by  the  in- 
strumentality of  the  power  ;  in  all  these,  and  the  like  cases,  equity  will 
supply  the  defect. — Sugden  on  Powers,  ch.  6,  sec.  1,  p.  344'.  /</.,  36 1 — 
370.  And  even  an  answer  to  a  bill  in  equity,  stating  that  the  party  does 
appoint,  and  intends  by  a  writing  in  due  form  to  appoint  the  fund,  will  be 
an  execution  of  the  power  for  this  purpose. —  Carter  v.  Carter,  Mosely 
Rep.,  365. 

And  relief  will  be  granted,  not  only  when  the  defect  arises  from  an 
informal  instrument,  not  within  the  scope  of  the  power  ;  but  also  when 
the  defect  arises  from  the  improper  execution  of  the  appropriate  instru- 
ment. 

The  like  rule  prevails  where  the  instrument  selected  is  not  that  pre- 
scribed by  the  power  ;  provided  it  is  not  in  its  own  nature  repugnant  to 
the  true  object  of  the  creation  of  the  power.  Thus,  if  the  power  ought  to 
be  executed  by  a  deed,  but  it  is  executed  by  a  will,  the  defective  execu- 
tion will  be  aided. — Smith  v.  Ashton,  1  Freeman  Rep.,  308,  S.  C.  1  Ch. 
Cas.,  259.  Sugden  on  Powers,  ch.  6.,  (4  edit.)  p.  362  to  367.  Follett  v. 
Follett,  2  P.  Wills.,  489.  2  Chance  on  Powers,ch.  23,  sec.  \,p.  507,  508. 
Id.,  513^0  516.  Com.  Dig.  Chan.,  4.  H.  6.  But  if  the  power  ought  to 
be  executed  by  a  will,  and  the  donee  of  the  power  should  execute  a  con- 
veyance of  the  estate  by  a  deed,  it  will  be  invalid;  because  such  a  con- 
veyance, if  it  avail  to  any  purpose,  must  avail  to  the  immediate  destruc- 
tion of  the  power,  since  it  could  no  longer  be  revocable  as  a  will  would  be. 
The  intention  of  the  power  in  its  creation,  was  to  reserve  an  entire  con- 
trol over  its  execution,  until  the  moment  of  the  death  of  the  donee  ;  and 
this  intention  would  be  defeated  by  any  other  instrument  than  a  will. 
— Read  v.  Shergold,  10  Ves.  Rep.,  378,  380.  An  act  done  not  strictly  ac- 
cording to  the  terms  of  the  power,  but  consistent  with  its  intent,  may  be 
upheld  in  equity.  But  an  act  which  violates  the  very  purpose  for  which 
the  power  was  created,  and  the  very  control  over  it,  which  it  means  to  vest 
in  the  donee,  is  repugnant  to  it,  and  cannot  be  deemed,  in  any  just  sense, 
to  be  an  execution  of  it. — Bai?ibridge  v.  Smith,  8  Sim.  Rep.,  Sb.  Rutland 
V.  Wythe,  5  Meeson  and  Welsby,  690.  Paul  v.  Hewelson,  2  .Mylne  S;  Keene, 
249.  Skeales  v.  Shearley,  3  Mylne  Sr  Craig,  112.  Hunloke  v.  Gill,  1 
Russell  Sf  Mylne,  515.  Lynnv.  Ashton,\  Russ.  fy  Mylne,  188.  Ponton 
v.  Dunne,  1  Russ.,  4-02      West  v.  Burney,  1  Russ.  Sf  Mylne,  431.     Walker 
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V.  McKie,  4  Russ.  Rep.,  76.  Grant  v.  Lyman,  4  Russ.,  291.  Lee  et  al. 
V.  Bank  of  Unifed  States,  9  Leigh,  200.  Breedon  v.  Breedon,  1  i?MAS.  iS* 
JJ/y/rae,  ^IS.  Hopkins  V.  Myall,  2  Russ.  4'  Mylne,S6.  Daniel  v.  Kier, 
4  Mann  4-  /??//'•,  101.  iJWA  v.  Reymour,  4  Russ.,  263.  Downes  v,  Timp- 
son,  4  Rus<:.,  334.  Lomis  v.  McClintock,  10  Waits,  274.  Leww  v.  Brad- 
ford, 10  H^a/^5.  67. 

In  all  these  cases  it  is  to  be  understood,  that  the  intention  and  ob- 
jects of  the  power  are  not  defeated,  or  put  aside  ;  but  that  they  are  only 
attempted  by  the  party  to  be  carried  informally  into  effect.  But  where 
there  is  a  defect  of  substance  in  the  execution  of  the  power,  such  as  the 
want  of  co-operation  of  all  the  proper  parties  in  the  act ;  there  equity  will 
not  aid  the  defect. — 2  Chance  on  Powers,  ch.  23,  sec.  2,  p.  .540  to  543.  Com. 
Dig.  Chan.,  4  H.  7. 

A  plaintifT  ought  never  to  come  into  a  court  of  equity  to  have  an  al- 
leged defect  in  the  execution  of  a  power  supplied,  without  admitting  on 
the  record,  that,  at  law,  the  power  has  not  been  well  executed.  Cocker- 
ill  V.  Cholmly,    3  Russ.  Rep.,  565. 

10.  In  favor  of  whom  will  equity  aid  in  a  defective  execution  ? 

The  aid  of  equity  then  will  be  afTorded  to  a  purchaser,  which  term 
includes  a  mortgagee,  and  a  lessee,  and  to  a  creditor.  The  like  aid  will 
be  afforded  to  a  wife,  and  to  a  legitimate  child  ;  and,  although,  to  con- 
stitute a  valuable  consideration /or  a  settlement  on  a  wife  or  child,  it  must 
be  made  before  marriage  ;  yet  the  marriage  and  blood  are  meritorious  con- 
siderations, and  claim  the  aid  of  a  court  of  equity  in  support  of  a  defec- 
tive execution  of  a  power  in  their  favor,  although  the  power  was  execut- 
ed after  the  marriage. 

But  it  has  been  decided  that  a  defective  execution  of  a  power  given 
by  a  wife  cannot  be  aided  in  favor  of  her  husband,  nor  is  the  equity  ex- 
tended to  a  natural  child  ;  nor,  as  it  has  at  length  been  determined,  to  a 
grand-child,  neither  will  it  extend  to  a  brother  or  sister  even  of  the  whole 
blood,  much  less  of  the  half-blood,  nor  to  a  nephew,  or  cousin,  and,  a  fortio- 
ri, it  cannot  be  afforded  to  a  mere  volunteer. — Fothcrgill  v.  Fothergill,  2 
Freem.,  257.  Jlno?i.,  lb.,  224.  3  Chan.  Cas.,  68.  Cowp.,  267.  Barker  v.  Hill, 
2  Cha.  Rep.,  113.  Bradley  v.  Bradley,  2  Verji.,  163.  Taylor  v.  Wheeler, 
2  Vern.,  564.  Jennings  v.  Moore,  lb.,  609.  Reid  v.  Shergold,  10  Ves., 
370.  Pollard  v.  Greenville,  1  Ch.  Ca.,  10.  1  Cha.  Rep.,  98.  Wilkes 
V.  Holmes,  9  Mod.,  495.  Jthe/l  v.  Beane,  1  Ves.,  215.  Bixby  v.  Eley,  2 
Bro.  C.  C,  325.  2  Dick.,  698.  Cowper,  267.  Lady  Clifford  v.  Earl  of 
Burlington,  2  Vern.,  397.  Coventry  v.  Coventry,  2  P.  Wm.,  222.  And 
See  lb.,  10b.  Sarth  v.  Lady  Blanfrey,  Gilb.  Eq.  Rep.,  166.  Sneed  v. 
Sneed,  Ainbl.,  64.  Cowper,  264,  265,  267.  Hervcy  v.  Hervey,  1  Atk., 
561.  Churchman  v.  Hervey,  Ambl.,  335.  Watt  v.  Watt,  3  Ves.  Jun., 
244.  Modie  v.  Reid,  1  Madd.,b\(d.  Sargeson  v.  Sealey,  2  ^^A".,  412. 
Fursaker  v.  Robinson,  Prec.  Cha.,  475.  Tudor  v.  Jlnson,  2  Ves.,  582. 
Kettle  V.  Townsend,  1  Salk.,  187.  Watts  v.  Bullas,  1  P.  Wm.,  60.  Free- 
ston  V.  Rant,  lb.,  61,  ra.  3  Bro.  C.  C,  231.  Chapman  v.  Gibson,  2  Bro. 
C.  C,  229.      Hill  V.  Downton,  5  Ves.,  567.      Perry  v.  Whitehead,  6  Ves., 
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644.  1  Walk.  Copyh.,  136,  138.  Goodwin  v.  Goodwin,  1  Fe*.,  228. 
Goring  v.  jYash,  3  ^tk,  189,  which  overrules  Watts  v.  Bullas,  ubi.  sup. 
Strode  V.  Russell,  3  yer?i.,  621.  Marston  v.  Gowan,  3  i?ro.  C.  C,  170. 
Piggott  V.  Penrice,  Com.,  250.  Smith  v.  Ashton,  2  Freem.,  309.  3  CAa. 
Cas.,  113,126.  Goodwin  v.  ZiMo,  ^?»6/.,  684.  i2eg-.,  Lib.  A.,  1768. 
/o/.  495. 

11.  In  what  case  will  a  defective  execution  be  made  good  with  refer- 
ence to  the  instrument  by  which  the  power  is  granted  % 

To  enable  equity  to  relieve,  there  must,  as  in  the  case  of  a  regular 
execution,  be  a  sufficient  reference  to  the  fund  to  show  the  party's  inten- 
tion to  execute  the  power,  or  the  party  must  be  in  possession  of  no  other 
fund  upon  which  the  covenant  can  operate. — Madison  v.  Andrew^  1  Ves., 
61.  Jackson  v.  Jackson,  A>  Bro.  C.  C,  462.  Hele  v.  Nele,  or  Elliott  v. 
Hele,  2  Cha.  Ca  ,  28,  29,  87.  1  Vern.,  406.  JVannock  v.  Norton,  7  Ves., 
391,  Craft  V.  S lee, 'i'  Ves.,  60.  Bradley  v.  Wescott,  13  Ves.,  445.  1 
Atk.,  5b'0.  2  Bro.  G.  C,  303.  3  Ves.,  301.  Latvson  v.  Lawson,  3  Bro, 
C.  G.,  272.  McLeroth  v.  Bacon,  5  Ves.,  159.  Dillon  v.  Dillon,  1  Ball  Sr 
Beat.,  77.  Dillon  v.  Gran,  2  Scho.  Sf  Lef.,  446.  Heatly  Sf  Thomas,  15 
Ffis.,  596.  Bulpin  v.  Clarke,  17  Te^.,  365.  O'Hara  v.  Browne,  2  Sa//  <!^ 
Bea<^,  41. 

12.  What  is  the  rule  in  equity  as  to  granting  relief  against  a  power  1 

The  rule  is  that  the  settlement  by  which  a  power  of  revocation,  or  a 
power  tantamount  to  it,  is  reserved  to  the  grantor,  is  void  against  a  subse- 
quent purchaser,  and  no  artifice  of  the  parties  can  protect  the  settlement. 
Therefore,  although  the  power  be  conditional  that  the  settler  shall  only 
revoke  on  payment  of  a  trifling  sum  to  a  third  person,  or  with  the  consent 
of  any  third  person,  who  is  merely  appointed  hy  the  grantor,  in  these  and 
the  like  cases  the  condition  will  be  deemed  colorable,  and  the  settlement 
will  be  void  against  a  subsequent  purchaser. — Je7ikins  v.  Keymis,  1  Lev,, 
150.  Cross  v.  Faustenditch,  Cro.  Jac,  180.  Tarback  v.  Marbery,  2  Vern., 
510;  See  Lane,  22.  Griffin  v.  Stanhope,  Cro.  Jac,  554.  Lavender  v, 
Blackstone,  3  Lev.,  526.  Doe  v.  Martin,  4  Term.  Rep.,  39.  Leigh  v.  Win- 
ter, 1  Id.,  411.  1  Id.,  94.  3  Reb.,  751.  Hungerforde  v.  Earle,  1  Frem., 
120.     Pow.  on  Powers,  330.     Rob.  on  Vol.  Conv.,  637. 

If  a  man  having  a  power  at  a  future  day  to  revoke  a  settlement  made 
by  him,  sell  the  estate  before  the  day  arrive,  the  settlement  will  be  void 
against  the  purchaser,  at  the  time  when  the  vendor,  according  to  the 
terms  of  the  power,  might  have  revoked  the  settlement. —  Mod.,  618.  3 
Rep.,  82.     Bridg.,  23. 

And  a  settlement  made  with  power  of  revocation  will  be  void  against 
a  subsequent  purchaser,  although  the  grantor  release  or  extinguish  the 
power  previously  to  the  sale  ;  otherwise  the  vendor  might  secretly  release 
or  destroy  the  power,  and  then  show  to  the  purchaser  the  conveyance 
containing  the  power  of  revocation,  and  so  mduce  him  to  buy  the  land. — 
Bullock  V.  Thorn,  Mo.,  615.  Atherley''s  Laws  of  Marriage  Settlements,  p. 
255  to  259, 
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13.  What  IS  the  rule  as  to  who  may  claim  the  relief? 

In  Upton  Sc  Bassett's  case^  it  was  resolved  thnt  no  purchaser  should 
avoid  a  precedent  conveyance  made  by  fraud  and  coving  but  he  who  is  a 
purchaser  for  money  or  other  valuable  consideration. — Upton  v.  Bassettj 
3  Rep.,  83,  a.     Cro.  Eliz.,  444. 

And  to  take  advantage  of  this  statute  the  purchaser  must  have  pur- 
chased bona  fide  without  deceit  or  cunning,  and  for  a  yaluable  and  not  in- 
adequate consideration. —  Upton  v.  Bassett,  Cro.  Eliz.,  444.  J\'eedhnvi.  v. 
Beaumont,  3  Rep.,  83,  b.  2  And.,  233.  Doe  v.  Routledge,  Cowp.,  705. 
Bullock  V.  Sadlier,  Jlmbler,  764.  Doe  v.  James,  16  East,  212.  Cross  v. 
Faustenditch,  Cro.  Jac,  180.  Hinde  v.  Collins,  Cro.  Jac,  181.  Good' 
right  v.  Moses,  2  Blac,  1019.     Chapman  v.  Emery,  279. 

So  a  settlement  made  on  a  wife  and  children  prior  to  marriage  is  a 
conveyance  for  valuable  consideration,  by  reason  of  the  marriage  itself; 
and  the  marriage  consideration  runs  through  the  whole  settlement, 
so  far  as  it  relates  to  the  husband,  and  wife,  and  issue. — Colville  v.  Par' 
ker,  Croke  Jacobus,  158.  Douglass  v.  Ward,  1  Chancery  Cases,  99. 
Browne  v.  Jones,  1  Mk,,  188.  J^'airne  v.  Prowse,  6  Ves.,  752.  Sugden 
on  Vend.,  5th  edit ,  p.  5.o7.  Grijffin  v.  Stanhope,  Cro.  Jac,  454.  Sir  Ralph 
Bovie's  case,  1  Vcntr.,  193.  StUeman  v.  jJs/idown,  2  »/^^A;.,  477.  Ramsden 
V.  Hylton,  2  Fes.,  304.  Brown  v.  Jones,  1  JItk.,  188.  .Montacutev.  JIax- 
well,  1  P.  Wm.,  618.     1  .S^ra.,  236.     P/tc.  CAo.,  526.     Dundas  v.  Duteiis, 

1  Fes.,  199,  200.  SAaw  v.  Jakeman,  4  jpas^,  207.  Randall  v  Morgan,  12 
Fes.,  74.     Lavender  v.  Blackstone,  2  Z/ft;.,  146. 

The  concurrence  of  the  wife  in  destroying  an  existing  settlement  on 
her  for  the  benefit  of  the  husband,  is  a  sufficient  consideration  for  a  new 
settlement,  although  much  more  valuable  than  the  former. — Scott  v.  Bell, 

2  Lev.,  70.  Ball  v.  Bumford,  Prec.  Cha.,  313.  1  Eq.  Ca.  Jlbr.,  354,  pi. 
5.  Clarks  V.  J\''etlleship,  2  Lev  ,  118.  Lavender  v.  Blacksto7ie,  2  Leu.,  146. 
Evlyn  V.  Templar,  2  ^ro.  Chan.  Cos.,  148.  Dolin  v.  Coltman,  1  Ferw., 
294. 

If  upon  a  separation,  the  husband  settled  an  estate  upon  the  wife,  and 
a  friend  of  her's  covenant  to  indemnify  the  husband  against  any  debts 
which  she  may  contract,  this  will  be  a  sufficient  consideration  to  uphold 
the  settlement  as  valuable. — Stephens  v.  Olive,  2  Bro.  Chan.  Cas.,  90. 
King  v.  Brewer,  lb.,  93,  n.  Lord  St.  John  v.  Lady  St.  John,  11  Fe<.,  526. 
Roe  V.  .Mitlon,  2  Wills.,  3d6.  Myddleton  v.  Lord  Kenyon,  2  Fes.,  391. 
Colville  V.  Parker,  Cro.  Jac  ,  158.  Goodrightv.  Moses,  2  Blackst.,  1019. 
Chapman  v.  Emery,  Cowp.,  278.  Evelyn  v.  Templar,  3  5ro.  Chan.  Cos., 
148.  Parker  V.  Sergant,  Finch,  146.  Hatton  v.  Jones,  Bui.  JV.  P.,  90. 
Co.  L2«.,  3,6.     See  Sterry  et  al.  v.  ^rden  et  al.,  1  Johns.  Chan.  Rep.,  261. 

14.  What  is  the  distinction  between  a  power  and  a  trust  \ 

Powers  are  never  imperative  ;  they  leave  the  act  to  be  done  at  the  will 
of  the  party  to  whom  they  are  given.  Trusts  are  always  imperative,  and 
are  obligatory  upon  the  conscience  of  the  party  entrusted.  But  sometimes 
trusts  and  powers  are  blended  ;  a  man  may  be  invested  with  a  trust  to  be 
effected  by  the  execution  of  a  power  given  to  him,  which  is  in  that  case 
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imperative  ;  and  if  he  refuse  to  execute  it,  or  die  without  having  executed 
it,  equitjr,  or  the  general  rule  that  trust  is  the  land,  will  carry  the  trust 
into  execution  at  the  expense  of  the  remainder  man,  and  without  any  re- 
gard to  the  person  in  whose  favor  it  is  to  be  executed,  being  a  mere  vol- 
unteer, and  not  a  purchaser,  creditor,  wife  or  child. —  Wilm.,  23.  Bur- 
gess V.  JVheai,  1  W.  Blackst.,  162. 

The  question,  whether  a  power  is  simply  such,  or  a  power  in  the  na- 
ture of  a  trust,  frequently  arises  on  a  power  to  appoint  to  children.  In 
Brow7ie  v.  Higgs,  Lord  Eldon  stated  the  principle  of  all  the  cases  on  this 
subject  to  be,  that  if  the  power  is  a  power  which  it  is  the  duty  of  the 
party  to  execute,  made  his  duty  by  the  requisition  of  the  will,  put  upon 
him  as  such  by  the  testator,  who  has  given  him  an  interest  extensive 
enough  to  enable  him  to  discharge  it,  he  is  a  trustee  for  the  exercise  of 
the  power,  and  not  as  having  a  discretion  whether  he  will  exercise  it  or 
not  ;  and  the  court  adopts  the  principle  as  to  the  trusts,  and  will  not  per- 
mit his  iiegligence,  accident,  or  other  circumstances  to  disappoint  the  in- 
terests of  those  for  whose  benefit  he  is  called  upon  to  execute  it. — Jones 
V.  Clough,  2  Ves.,  367.  5  Ves.,  856.  8  Ves,,  574.  Grimke  v.  Grimke's 
Exrs.,  1  Dessau.  Cha.  Rep.,  375. 

In  Browne  v.  Higgs,  a  leasehold  estate  was  bequeathed  to  A. ;  and 
after  directing  him  to  pay  certain  sums,  the  testator  empowered  him  to 
employ  the  residue  of  the  rent"  to  such  children  of  my  nephew,  Samuel 
Browne,  as  the  said  A.  shall  think  most  deserving,  and  that  will  make  the 
best  use  of  it ;"  and  this  was  considered,  in  default  of  appointment,  as  a 
trust  for  all  the  children.  The  decree  was  affirmed  by  Lord  Alvanley,  M. 
R.,  on  a  rehearing,  and  also  by  Lord  Eldon  upon  an  appeal,  and  has  since 
been  confirmed  in  the  House  of  Lords. — 1  ^^A;.,  469,  S.  C.  5  Ves.,  SOL 
8  Ves.,  511.  Burch  v.  Wade,  Z  Ves.  Sf  Bea.,  193.  Browne  \.  Higgs,  ^ 
Vesey,108.  5  Vesey,59b.  8  Vesey.,  Q61.  Paul  v.  Compton,  Ibid,  375. 
Cruwysv.  Coleman,  9  Ves.,  319.  Madocv.  Jackson,  2  Bro.  C.  C,  588.  4 
Ves.,  792.  Davy  v.  Hooper,  2  Vern.,  665.  1  Bro.  P.  C,  351.  Duke  of 
Marlboroxigh  v.  Godolphin,  2  Ves.,  61.  5  Ves.,  506.  Bull  v.  Bardy,  1  Ves., 
270.  Target  v.  Gaunt,  1  P.  Wm.,  432.  Maddison  v.  Andrew,  1  Ves.,  57. 
Hackly  v.  Mawby,  1  Ves.,  143.  Morgan  v.  Surnam,  1  Taunt.,  289.  Witis 
v.  Boddington,  2  Bro.  C.  C,  95.  5  Ves.,  503.  Reade  v.  Reade,  5  Ves.,  774. 
Longmore  v.  Broom,  7  Ves,,  134. 

15.  Into  what  classes   are  powers  divided  in  relation  to  the  effects  of 
their  execution  upon  the  estates  in  the  settlement  1 

First,  a  power  of  revocation  ;  secondly,  a  power  of  appointment  with 
a  limitation  over  in  default  of  appointment  j  and,  thirdly,  particular  pow- 
ers in  a  settlement,  as  powers  of  leasing  and  jointuring. 

And  first,  as  to  a  power  of  revocation.  Immediately  upon  the  execu- 
tion of  it  the  ancient  uses  are  determined,  whether  limited  to  a  subject  or 
to  the  king,  without  entry  or  claim,  if  the  party  who  has  the  power  is  him- 
self tenant  of  the  freehold,  as  he  cannot  enter  upon  himself;  and  a  claim 
is  unnecessary ;  but  it  has  been  doubted  whether  a  claim  is  not  necessa- 
ry where  the  revoker  has  no  interest  in  the  land. — 1  Jo.,  193.  Digges^s 
64 
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Case,  1  Rep.,  173,  'bth  resol.  Mo.,  605.  Co.  Litt.,  237,  a.  ^nd  See  Ver- 
non's Case,  Mo.,  744. 

Secondly,  as  to  the  powers  with  estates  limited  in  default  of  their  be- 
ing exercised.  Immediately  upon  the  execution  of  such  a  power,  the 
estates  limited  in  default  of  appointment,  cease,  and  are  defeated  ;  and 
the  estates  limited  under  the  power  take  effect  from  the  time  of  the  execu- 
tion of  the  power,  in  the  same  manner  as  if  they  had  been  contained  in 
the  deed  creating  the  power.  The  estates,  however  limited  in  default  of 
appointment,  are,  as  we  have  seen,  vested  estates. — Sugden  on  Powers,  p. 
336,  337. 

Thirdly,  in  regard  to  particular  powers  in  a  settlement,  as  powers  of 
leasing,  jointuring,  charging  with  portions  for  younger  children,  selling 
and  exchanging,  &:c. ;  these  we  may  consider  under  two  views;  1st,  with 
respect  to  the  operation  of  the  powers  on  the  limitations  in  the  settlement, 
and  2dly,  in  relation  to  their  effect  on  each  other.  And  first,  it  holds 
generally  true  that  a  power  to  create  leases,  or  any  other  estate  to  take 
effect  in  possession,  will  control  and  overreach  all  the  estates  in  the  settle- 
ment.— Bridgeman,  C.  J.,  in  Bosworth  v.  Farra7id,  Cart.,  3.  ^nd  see  2 
Ro.  ^br.,  260,  PL  5.     S.  C.  Cro.  Jac,  347,  nom.     Fox  v.  Prickwood. 

Where  several  powers  have  been  given  by  the  same  deed,  and  two 
or  more  of  them  are  executed,  and  no  provision  has  been  made  in  regard 
to  their  priorities,  the  intention  of  the  settlement  and  the  object  of  the 
powers  must  be  the  best  guides  to  the  construction. — Sugden  on  Powers, 
p.  342. 

16.  What  is  the  rule  as  to  what  will  be  deemed  an  illusory  execution 
of  a  power  1 

At  law,  it  is  clear  that  any  share,  however  nominal  or  illusory,  will 
satisfy  the  terms  of  the  power.  The  gift  of  a  ring,  or  a  shilling,  will  be  a 
good  legal  execution  of  the  power,  although  the  sum  be  £100,000  ;  where- 
as, in  equity,  five  shillings,  ten  guineas,  or  any  other  sum,  merely  illusory, 
with  reference  to  the  amount  of  the  fund,  and  the  number  of  the  objects 
amongst  whom  it  is  to  be  distributed,  will  be  void.  But  all  the  interests 
given  to  the  child,  contingent  as  well  as  vested,  must  be  taken  into  con- 
sideration. We  have  already  had  occasion  to  consider  how  far  this  dis- 
tinction between  the  legal  and  equitable  execution  of  such  a  power  can  be 
defended  upon  principle. —  1  Vern.,  67.  1  Term  Report,  438,  n.  4> 
Ves.,  785.  16  Ves.,  26.  Morgan  v.  Lurnam,  1  Taunt.,  299.  Gibson  v. 
Kinven,  1  Vern.,  66.  Vanderzee  v.  Jlclom,  4  Ves.,  111.  Box  v.  Whit- 
bread,  16  Ves.,  15.  Butcher  v.  Butcher,  9  Ves.,  382.  Lane  v.  Paige, 
Ambler,  233.  ^leyn  v.  Belchier,  1  Eden.,  132.  Danberry  v.  Cookburn,  1 
Meriv.,  626.  Palmer  v.  Wheeler,  9^  Ball  k  Beat.,  18.  Scroggs  v.  Scroggs, 
Ambler,  272.  Davis  v.  UpAill,  1  Swafist.,  129.  Driver  v.  Fra?ik,  3  Maul. 
Sf  Selw.,  25.  Jermyn  v.  Fellows,  For.,  93.  Williamson  v.  Gibson,  2  Scho. 
Sr  Lef.,  357. 

In  the  case  of  Butcher  and  Butcher,  there  were  nine  persons,  and  the 
fund  amounted  to  about  £17,000.  To  some  of  the  children  jG200,  3  per 
cent,  only,  was  given ;  so  that  reckoning  the  stock  of  even  70  per  cent. 
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the  share  did  not  exceed  a  hundred  and  twenty-second  part  of  the  fund. 
In  the  next  case  which  can:ie  before  the  Master  of  the  Rolls,  the  fund  was 
.£2,500  South  Sea  annuities,  and  there  were  only  two  objects  of  the 
power  ;  to  one  JEIOO  stock  was  given,  and  the  residue  to  the  other.  The 
first,  therefore,  had  only  a  twenty-fifth  share  ;  and  the  Master  of  the  Rolls, 
referring  to  his  former  decision,  held  the  appointment  not  illusory. — Bax 
V.  W/iitbread,  10   Ves.,  31. 

Another  case  arose  shortly  afterwards  in  which  the  fund  was  ^63,500. 
There  were  five  objects  of  the  power.  To  some  the  donee  of  the  power 
gave  only  a  share,  which  amounted  to  £33,  6s.  8d.  each,  when,  upon  an 
equal  division,  they  would  have  been  entitled  to  £500  each.  The  Master 
of  the  Rolls  said,  that  he  adhered  to  the  rule  he  laid  down  in  Butcher  v. 
Butcher,  and  that  he  would  go  so  far  as  he  was  bound  by  authority,  and 
no  farther.  Show  me,  he  added,  a  case  in  which  a  specific  sum,  or  an 
equal  proportion  of  what  would  be  the  share  of  each  object  of  the  ap- 
pointment upon  an  equal  division,  has  been  held  to  be  illusory,  and  I  will 
in  the  same  case  make  the  same  decision.  And,  after  showing  that  Kemp 
V.  Kemp  was  an  authority  only  as  to  the  £10,  and  did  not  turn  upon  the 
£50,  he  determined  that  the  appointment  was  good,  as  the  sum  of  J633, 
6s.  8d.  was  not  the  same  specific  sum,  or  the  same  proportion  of  the  share 
of  each  child,  upon  an  equal  division,  that  had  been,  in  any  former  case, 
held  to  be  illusory. — Mocatto  v.  Lousado,  12  Ves.,  123.  Dyke  v.  Sylves- 
ter,  12  Ves.,  126. 

Where  it  is  intended  that  a  party  shall  have  a  power  to  divide  the 
fund  amongst  several  objects,  in  substantial  proportions,  according  to  his 
discretion,  but  should  not  be  at  liberty  to  give  merely  a  nominal  share  to 
any,  the  smallest  sum  which  the  person  creating  the  power  would  wish 
each  of  the  objects,  in  any  event,  to  have,  should  be  named  ;  and  it  should 
be  expressly  declared,  that  the  donee  of  the  power  shall  not  appoint  a  less 
sum  to  any  one  of  the  objects. — Sugden  on  Powers,  -iQS.  4  Kent^s  Com., 
343.  Vanderzee  v.  Alcorn,  4  Ves.,  785.  Bax  v.  Whitbread,  16  Ves.,  15. 
Lysath  v.  Rayse,  2  Scho.  S;-  Lef.,  151.  1  Ves.  Sf  Beames,  97.  Bristow  v. 
Warde,  2  Ves.,  366.  Smith  v.  Lord  Camelford,  2  Ves.,  698.  Long  v. 
Lon<7,  5  Ves.,  445.  Spencer  v.  Spencer,  5  Ves.,  362.  Mocatto  v.  Lousado^ 
12  Ves.,  123. 

If  the  fund  consist  partly  of  real  and  partly  of  personal  estate,  it  is 
not  necessary  to  give  a  part  of  each  to  every  object  ;  but  if  there  are  two, 
for  instance,  all  the  reality  may  be  given  to  one,  and  all  the  personalty 
to  the  other. — Morgan  v.  Surman,  1  Taunt.,  289. 

If  the  objects  have  agreed  to  abide  by  the  intention  and  \vill  of  the 
donee  of  the  power,  they  cannot  set  aside  even  an  illusory  appointment. — 
Paulett  V.  Paulett,  1  Wills.,  224. 

Where  the  donee  of  the  power  is  a  mere  stranger,  and  a  trustee  of 
it,  upon  a  bill  being  filed  before  an  appointment,  the  court  always  decrees 
an  equal  distribution  of  the  fund  amongst  the  objects,  and  although  the 
trustee  of  the  power  might  have  excluded  some,  the  court  cannot.  And 
the  same  rule  prevails  where  the  appointment  is  set  aside  as  illusory,  and 
there  is  no  gift  in  default  of  the  appointment. — Kemp  v.  Kemp,  5  Ves.,  849. 
Longmore  v.  Brown,  7  Ves.,  124.     Gibson  v.  Kinven,  1  Vern.,  66. 
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17.  What  !s  ihe  general  rule  for  construing  a  power  to  appoint   to 
children  1 

It  is  now  perfectly  established,  that  a  power  to  appoint  to  the  children 
will  not  authorize  an  appointment  to  grand-children. — Bristow  v.  Ward,  2 
Ves.,  336.  Alexander  v.  Alexander,  2  Ves.,  640.  Whistler  v.  Webster, 
2  Ves.,  3t)7.  Smith  v.  Lord  Camelford,  2  Ih.,  698.  Crompe  v.  Barrow,  4 
Jb.,  681.  Adams  v.  Adams,  Cowp.,  651.  Brudenell  v.  Elwes,  1  East,  442. 
7  Fes.,  382.  Butcher  v.  Butcher,  8  76.,  382.  Hear7ies  Ex.  Dev.,  p.  349. 
Griffith  V.  Harrison,  3  J5ro,  C.  C,  310.  Lowson  v.  Lowson,  2  -Bro.  C.  C, 
26,  29.     Maddison  v.  Andrew,  1  Fe*.,  57. 

Where  a  child  dies  without  any  appointment  having  been  made  to 
him,  no  part  can  be  appointed  to  his  executor  or  administrator ;  and  in- 
deed, as  we  have  seen,  an  appointment  may  be  made  to  the  surviving 
children  or  child,  so  as  to  exclude  the  representatives  of  the  deceased 
child  from  taking  any  share  under  a  gift  in  default  of  appointment. — 
Maddison  v.  Andrew,  1  Ves.,  57.  Boyle  v.  The  Bishop  of  Peterborough,  1 
76.,  299.     1  Ves.  Sr  Bea.,  91. 

A  power  to  appoint  to  children  living  at  the  parents'  decease,  in- 
cludes a  child  in  ventre  sa  mere  at  that  time.  This  point  has  been  other- 
wise decided  ;  but  the  law  is  now  perfectly  settled. — Clarke  v.  Blake,  2 
Bro.  C.  C,  320.  Doe  v.  Clark,  2  77.  lilackst.,  399.  Thelluson  v.  Wood- 
ford, 4  Ves.,  226,  Hale  v.  Hale,  Prec.  Cha.,  50.  Coleman  v.  Seymour,  1 
Ves.,  209.  Crowe  v.  Odell,  1  Ball  S,'  Beatty,  449.  Baldwin  v.  Carver, 
Cowp.,  309.     Hughes  v.  Hughes,  3  Bro.  C.  C,  355. 

Where  the  estate  is  settled  on  the  eldest  son,  and,  subject  to  that,  a 
power  is  givon  of  appointing  portions  to  the  younger  children,  a  younger 
child  wiio  becomes  the  eldest  before  receiving  his  portion,  is  not  within 
the  power.  So,  where  a  power  was  given  to  appoint  a  sum  amongst 
younger  children,  provided  that  the  eldest  son,  or  the  son  possessing  the 
estate,  should  have  no  share  of  it,  and  an  appointment  was  made,  nomina- 
tim,  to  Anthony,  the  second  son,  and  the  other  younger  children,  and  after 
the  appointment  Anthony  became  the  eldest  son  by  the  death  of  his  elder 
brother,  and  the  estate  descended  upon  him.  Lord  Thurlow  held,  that 
Anthony  could  not  take  any  part  of  the  fund,  although  the  appointment 
was  not  revoked. — Chadwick  v.  Doleman,  2  Vern.,  528.  Lord  Teynhamv. 
Webb,  2  Ves.,  198.  Lady  Lincoln  v.  Pelham,  Bowles  v.  Bowles,  Leake  v. 
Leake,  11  Ves.  Jun.,  166,  177,  477.  Savage  v.  Carroll,  1  Ball  Sr  Beat., 
265.  Boardmead  v.  Wood,  1  Bro.  C.  C,  77.  Pier  son  v.  Garnett,  2  Bro. 
C.  C,  38.  Beale  v.  Beale,  1  P.  Wms.,  244.  Lord  Teynham  v.  Webb,  2 
Ves.,  210.  Heneaguc  v.  Hemlock,  2  Alk.,  456.  Billingsley  v.  Wells,  3  Atk., 
221.  Duke  v.  Dodge,  2  Ves.,  203.  Emery  v.  England,  3  Fes.,  232.  Gra- 
ham V.  Lord  Londonderry,  2  Ves.  199,  531,  212.  Loder  v.  Loder,  2  Ves. 
530.  Coleman  v.  Seymour,  1  Ves.,  209.  Lady  Lincoln  v,  Pelham,  10  Ves., 
166.     Leake  v.  Leake,  10  Ves.,  477.     Ambler,  203. 

But  it  is  settled,  that  in  equity  a  valid  appointment  may  be  made  to 
persons  not  objects  of  the  power,  with  the  approbation  of  the  real  object 
of  the  power.  Therefore,  if  upon  the  marriage  of  a  child,  the  parent,  by 
the  marriage  settlement,  under  a  power  to  appoint  to  children,  appoint  to 
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ihe  issue  of  the  marriage,  the  appointment  would  be  supported  in  equity 
not  as  a  good  appointment  to  the  issue  of  the  marriage,  but  as  an  appoint- 
ment to  the  child  itself,  and  a  settlement  of  it  by  him  ;  nor  is  it  essential 
that  such  a  settlement  should  be  made  upon  marriage. — Boyle  v.  The 
Bishop  of  Peterborough^  1  Ves.,  299.  1  Ves.  Sf  Bea.,  91.  Roulledge  v. 
Darrill,  2  Ves.,  357.  Langstone  v.  Blackmore,  Ambler,  289.  White  v. 
St  Barbe,  1  Ves.  Sf  Bea.,  399.     Brudenell  v.  Elwes,  7  Ves.,  382. 

18.  What  is  the  rule  for  construing  a  power  to  appoint  to  relations  % 

Nothing  is  better  established  than  that  under  a  bequest  "  to  relations^^ 
without  saying  to  what  relations,  the  fund  shall  go  amongst  all  such  rela- 
tions as  are  capable  of  taking  within  the  statute  of  distributions  ;  and  this 
lias  been  adopted  as  the  best  measure  for  settling  bounds  to  such  general 
words,  for  the  relation  may  be  infinite. — Spring  v.  Biles,  1  Term  Rep., 
435.  Mahon  v.  Savage,  1  Sc.ho.  Sf  Lef.,  111.  Roach  v.  Hammond,  Prec. 
Cha.,  401.  Crossly  v.  Clare,  Ambler,  397.  Harding  v.  Glynii,  1  ^tk., 
469.  Green  v.  Howard,  1  Bro.  C.  C,  31.  Ha?idsv.  Hands,  1  Term  Rep., 
437.  3  Bro.  C.  C,  69.  Raynor  v.  Mowbray,  3  Bro.  C.  C,  234.  Jones 
V.  Beale,  2  Vern.,  381.  Arnold  v.  Bedford,  ib..  Ambler,  640.  Doe  v. 
Over,  1  Taunt.,  263. 

The  construction  is  the  same  upon  the  words  "  7iear  relations  ;"  and 
so  upon  a  trust  for  ^'•friends  and  relations."  Lord  Hardwick  said,  that 
friends  was  synonymous  to  relations,  otherwise  it  was  absurd.  And  Lord 
Rosslyn  has  decided  that  a  bequest  to  relations  by  blood  or  marriage,  was 
confined  to  relations  entitled  under  the  statute  of  distributions,  and  those 
who  had  married  with  them,  although  he  said  he  was  not  sure  that  he  hit 
the  intention  by  it.  But  upon  a  gift  "  to  my  ?zearesM-elations,"  there  is  no 
uncertainty,  and  consequently  no  necessity  for  resorting  to  construction, 
either  to  confine  or  extend  a  description  in  itself  sufficiently  clear.  A 
brother,  therefore,  would  take  in  exclusion  of  a  nephew. —  Whithorn  v. 
Harris,  2  Ves.,  527.  Gower  v.  Mainwaring,  2  Ves.,  87.  Devisne  v.  Mel- 
lish,  5  Ves.,  529.  Smith  v.  Campbell,  15  Ves.,  400.  Attorney  General 
V.  Buckla7id,  1  Ves.,  231.  Goodinge  v.  Goodinge,  1  Ves.,  231.  Edge  v. 
Salisbury,  Ambler,  70.  Brunsden  v.  Woolridge,  Ambler,  507.  Isaac  v. 
Defriez,  Ambler,  595,  598.  Corr  v.  Bedford,  2  Cha.  Rep.,  77.  White  v. 
While,  7  Ves.,  423.  Widmore  v.  Woodruffe,  Amhler,  686.  Dayley  v. 
Attorney  General, -h  Vin.  A br. ,  4<S5,  pi.  16.  Cole  v.  Wade,  16  Fes.,  27. 
Philips  V.  Garth,  3  Bro.  C.  C.,  64.  Garrick  v.  Lord  Camden,  14  Vcs., 
372.  Smith  v.  Campbell,  19  Ves.,  400.  Cruwys  v.  Coleman,  9  Ves.,  319. 
Dow  V.  Joinville,  3  i-'as^,  172.  McLeroth  v.  Bacon,  5  Fes.,  156.  Wright 
V.  Atkyns,  17  Fe*.,  255.  Doe  v.  S»«VA,  5  JlfaM.  <S"  'Se/.,  126.  Thomas  v. 
i/a/e,  i^or.,  25 1.  ^w^/er  v.  Stratton,  3  .Bro.  C.  C,  367.  Wimbles  v.  PzVc^^- 
er,  12  Ves.,  433.  Philips  v.  Gar^A,  3  5ro.  C.  C,  64.  Greenwood  v.  Green- 
wood, 1  Bro.  C.  C,  32. 

Parol  evidence  is  inadmissible  of  the  testator's  intention  not  to  con- 
fine the  word  relations,  kindred,  &c. — Goodinge  v  Goodinge,  1  Ves.,  231. 
Green  v.  Howard,  1  Bro.  C.  C,  31.     Edge  v.  Salisbury,  Ambler,  70. 

But  although  the  court  of  necessity  thus  restrains  the  import  of  the 


510  OF    POWERS. 

word  relations^  yet  where  the  party  has  the  power  of  selecting  or  distribut- 
ing amongst  relations,  he  may  go  beyond  the  rules  which  the  court  itself 
adopts  when  the  distribution  is  made  under  its  authority. — Harding  v. 
Glyn,  1  Jltk.,  469.  5  Ves.,  501.  Supple  v.  Lawson,  Ambler,  729 
Cruwys  v.  Coleman,  9  Fes.,  319.  Mahon  v.  Savage,  1  Scho.  Sr  Lef.,  Ill 
Forbes  v.  Ball,  3  Meriv.,  437.  Car/-  v.  Bedford,  2  CAa.  iJe;).,  77.  Bruns 
den  V.  Woolridge,  Ambhr,  507.  Bennett  v.  Honeywood,  lb.,  708.  Co/e  v. 
pra(/e,  16  Fes.,  27.     PoT^e  v.  Whitcomb,  3  Meriv.,  689. 

In  this  kind  of  bequests,  m  default  of  appointment,  the  funds  vest  in 
the  persons  who  are  next  of  kin  at  the  death  of  the  donee  of  the  power, 
and  not  in  the  persons  who  were  next  to  him  at  the  death  of  the  testator, 
— Harding  v.  Glyn,  1  Atkins,  469.  Cruwys  v.  Coleman,  9  Fes.,  369. 
Cole  V.  Wade,  16  Ves.,  21.  Po/)e  v.  Whitrombe,  3  Meriv.,  689.  X>os  v. 
Lawson,  3  £as;,  278.  Bennett  v.  Honeywood,  Jlmbler,  708.  Mahon  v. 
Savage,  1  <Sc/io.  4*  Le/.,  111. 


OF  THE  EXTINGUISHMENT  OF  POWERS. 

1.  In  what  manner  may  powers  be  suspended  or  extinguished  1 

There  are  some  subtle  distinctions  in  the  English  law,  relative  to 
the  cases  in  which  powers  are  to  be  deemed  suspended,  merged,  or  ex- 
tinguished. 

If  a  lease  be  granted  out  of  the  interest  of  a  donee  of  a  power  ap- 
pendant, it  cannot  be  defeated  by  a  subsequent  exercise  of  the  power. 
The  lease  does  not  strictly  suspend  its  exercise  ;  but  the  future  operation 
of  the  power  must  be  in  subordination  to  the  lease,  and  the  estate  created 
by  it  cannot  vest  in  nossession  until  the  previously  created  lease  expires. 
The  donee  of  the  power  cannot  defeat  his  own  grant.  Nor  can  the  donee 
of  a  power  simply  collateral,  suspend  or  extinguish  it  by  any  act  of  his 
own.  But  the  total  alienation  of  the  estate  extinguishes  a  power  append- 
ant, or  in  gross  ;  as  if  a  tenant  for  life,  with  power  to  grant  leases  in 
possession,  conveys  away  his  life  estate,  the  power  is  gone  j  for  the  ex- 
ercise of  it  would  be  derogatory  to  his  own  grant,  and  to  the  prejudice  of 
the  grantee.  Even  a  conveyance  of  the  whole  estate,  by  way  of  mortgage, 
extinguishes  a  power  appendant  or  appurtenant. — Goodright  v.  Carter, 
Doug.  Rep.,  477.  Sugden  on  Powers,  Co.  Litt.,  237  and  265.  Diggs* 
case,  1  Co.,  175.  Willis  v  Shoval,  1  ^tk.  Rep.,  474.  Sugden  on  Powers, 
50,  67.  West  v.  Barney,  1  Russ.  Sf  Mylne,  391.  Lord  Mansfield  in  Ren 
V.  Bulklay,  Doug.  Rep.,  292. 

Whether  a  person  having  a  life  estate  with  a  power  collateral  or  in 
gross  to  appoint,  can  exercise  the  power  after  having  parted  with  his  life 
estate,  has  been  made  a  question. 

The  better  opinion  would  seem  to  be,  that  the  power  is  not  destroyed, 
for  the  estate  parted  with  is  not  displaced  by  the  exercise  of  the  power  ; 
though,  to  avoid  doubt,  it  is  usual  first  to  appoint  the  estate,  and  then  to 
convey. — Kew  York  Revised  Statutes,  vol.  1,  733,  sec.  88,  91.     Sugden  o?i. 
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Powers,  62,  64.  Badham  v.  .¥ee,  7  Bing.  Rep.,  695.  1  Vent.,  288.  Dick- 
ley  V.  Gff/i^,  1  Russ.  6f  Mylne,  440. 

It  has  also  been  a  question  of  much  discussion  and  of  some  alterna- 
tion of  opinion,  whether  a  power  was  not  merged  or  absorbed  in  the  fee, 
in  the  case  of  an  estate  limited  to  such  uses  as  A.  should  appoint,  and  in 
default  of  appointment  to  himself  in  fee.  The  Master  of  the  Rolls  in  Maun- 
drell  V.  Maundrell,  7  Ves.,  567,  held  that  the  power  in  such  a  case,  fol- 
lowed by  a  limitation  of  the  fee,  must  be  absorbed  by  the  fee,  which  in- 
cludes every  power.  But  the  weight  of  authority  is  decidedly  in  favor  of 
the  conclusion  that  the  power  is  not  extinguished,  and  may  well  subsist 
with,  and  qualify  the  fee. — Sir  Edward  Cure's  case,  6  Co.,  17  b.  Peacock 
V.  Monk,  2  Ves.,  567.  Sugden  on  Powers,  79,  93,  96.  Benson  v.  Whi- 
tham,  0  Simons,  22. 

Lands  were  limited  to  such  uses,  &c.,  as  L.  should  appoint  by  her 
last  will  in  writing,  to  be  by  her  signed,  sealed,  and  published,  in  the 
presence  of,  and  attested  by,  three  or  more  credible  witnesses.  L.  sign- 
ed and  sealed  an  instrument  containing  an  appointment  commencing  thus  ; 
"1,  L.,  do  publish  and  declare  this  to  be  my  last  will  and  testament.  In 
witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the  12th  of,"  &c., 
The  attestation  was  as  follows  :  Witness,  C.  B.,  E.  B.,  A.  B.  Htld,  a 
bad  execution  of  the  power,  by  Vaughan,  J.,  Burke,  B.,  Alder  son,  B.,  Sf 
Coltman,  J.,  Dissent.  Tindell,  C.  J.  Bosanquet  J.,  Sf  Gour?iey,  B.  Doe 
V.  Burdett,  1  Perry  Sf  Davidson,  670. 

Power  to  trustees  with  consent  of  A.,  under  her  hand,  with  two  wit- 
nesses, to  advance  j£1500  to  her  husband.  They  advanced  the  money 
without  the  consent  of  A. ;  afterwards  A.,  by  an  instrument  under  her 
hand,  attested  by  two  witnesses,  testifies  that  the  money  was  advanced 
with  her  consent.  Held,  on  a  bill  filed  by  A.,  that  the  trustees  must  re- 
fund the  JEISOO. — Bateman  et  al.  v.  Davis  et  al.,  2  Madd.,  98.  Bowes  v. 
East  London  Water-Works,  2  Hadd.,  375. 

By  post-nuptial  deed  of  settlement,  reciting  that  the  husband  had 
sold  his  wife's  estate,  and  she  had  joined  him  in  conveyance  thereof,  un- 
der promise  from  him  to  settle  on  her — therefore  husband  conveys  real 
estate  to  a  trustee.  1.  To  the  separate  use  of  the  wife  for  life,  unless 
she  should,  in  writing  under  her  hand,  direct  the  trustee  to  sell  and  con- 
vey the  whole  or  any  part  of  the  trust  subject,  in  which  case  he  should 
hold  the  proceeds  of  the  sale  subject  to  the  separate  use  and  order  of  the 
wife  ;  2.  After  wife's  death,  to  the  use  of  the  husband  for  life  ;  and  3.  Af- 
ter husband's  death,  to  and  for  the  use  of  the  devisees  of  the  wife,  as  she 
shall  by  will  direct.  By  mortgage  afterwards  executed  by  husband  and 
wife,  the  wife  duly  joining,  (but  the  trustee  in  the  settlement  nowise  join- 
ing in  the  same),  the  same  real  estate  is  mortgaged  to  creditors  of  the 
husband,  to  secure  a  just  debt  due  from  him.  Held,  1.  That  under  the 
deed  of  settlement,  the  wife  has  full  power  to  dispose  of  the  whole  estate 
in  the  trust  subject,  by  deed  in  her  life  time,  duly  executed  by  her  hus- 
band and  her,  as  well  as  by  will,  and,  therefore,  2.  That  the  mortgagees 
were  entitled  to  have  the  whole  estate  in  the  trust  subject  sold  for  satisfac- 
tion of  their  debt. — Lee  et  al.  v.  The  Bank  of  the  United  States,  9  Leigh,  200. 

As  to  the  extinguishment  of  powers  collateral  or  in  gross.     An  as- 
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signment  of  totum  statum,  suum,  or  other  alteration  of  the  estate  for 
life,  does  not  afl'ect  such  a  power;  so  if  the  donee  be  tenant  for  years, 
and  survive  the  years,  still  he  may  exercise  his  power,  because  the  power 
does  not  fall  within  the  compass  of  his  estate,  but  takes  effect  out  of  an 
interest  not  vested  in  him. — Seville  v.  Blackeit,  1  P.  Wms.,  111.  Sugden 
on  Powers,  61. 

A  power  simply  collateral,  that  is,  a  power  to  a  stranger  who  has  no 
interest  in  the  land,  cannot  be  extinguished  or  suspended  by  any  act  of 
his  own,  or  others,  with  respect  to  the  land. 

It  cannot  be  released,  where  it  is  to  be  exercised  for  the  benefit  of 
another. — Cunningham  v.  Thurlow,   1  Russ.  ^  Mylne,  436. 


POWERS  OF  ATTORNEY. 

1.  What  is  the  general  rule  for  construing  powers  of  attorney  ? 

Where  the  power  is  special,  and  the  authority  limited,  the  attorney 
cannot  bind  his  principal  by  any  act  in  which  he  exceeds  that  authority. 
It  is  an  elementary  principle,  that  no  man  can  be  bound  by  the  act  of 
another,  in  relation  to  his  property,  unless  he  has  deputed  him  to  act  for 
him  ;  nor  can  he  be  bound  then,  if  his  agent  acts  beyond  the  scope  of  his 
authority. — Beales  v.  Jlllen,  18  Johns.  J^.  Y.  Rep.,  363.  Odiorne  v.Max- 
ey,  13  Mass.  Rep.,  178.  Elwell  v.Shaw,  16  lb.,  42.  Stackpole  v.  ^rnold^ 
1 1  lb.,  29.     White  V.  Skinner,  13  Johns.  JV.  Y.  Rep.,  307. 

But  an  authority  is  to  be  so  construed  as  to  include  all  necessary 
means  of   executing  it  with  effect. — Howard  v.  Bailee,  2  Uen.  Blk.,  518. 

A  letter  of  attorney  to  sue  for,  recover,  and  receive  a  debt,  authorizes 
the  attorney  to  arrest  the  debtor. — Bailee  v.  De  Walkins,  10  Ves.^  441. 
Goodson  V.  Brooke,  4  Campb.,  163. 

An  authority  to  enter  up  judgment  against  two,  will  not  warrant  a 
judgment  against  one  alone. — Hunt  v.  Chamberlain  et  al.,  3  Halst.  JV.  J. 
Rep.,  336.  Gordon  v.  Buchanan,  5  Yerger^s  Tenn.  Rep..,  71.  Lewis  v. 
Brooks,  6  Ih.,  167.  Welsh  v.  Parish  et  al.,  1  HiWs  Rep.,  155.  Beales  v. 
Mien,  18  Johns.  J^^".  Y.  Rep.,  363. 

A  power  of  attorney  "  to  sell,  dispose  of,  contract,  and  bargain  for 
land,  &c.,  and  to  execute  deeds,  contracts,  and  bargain  for  the  sale  of  the 
same,"  did  not  authorize  a  relinquishment  to  the  state  of  Kentucky,  of  the 
land  of  the  constituent,  under  the  act  of  the  legislature  of  that  state  of 
1794  ;  which  allowed  persons  who  held  lands  subject  to  taxes,  to  relin- 
quish and  disclaim  their  title  thereto,  by  making  an  entry  of  the  tract,  or 
the  part  thereof  disclaimed,  with  the  surveyor  of  the  county. — Lessee  of 
Clarke  v.  Courtney  et  al.,  5  Peters'  S.  C.  Rep.,  320. 

A  power  of  attorney  executed  in  Paris,  in  presence  of  two  witnesses, 
and  authenticated  by  a  notary,  ordered  to  be  acted  on  by  the  accountant- 
general,  upon  the  production  of  an  affidavit  to  the  seal  of  the  notary. — 
Lord  Kinnairdv.  Lady  Soultourn,  1  Madd.  Rep.,  227. 

A  power  of  attorney  to  pay  and  receive  money,  buy  and  sell  lands, 
bring  and  defend  actions,  give  and  take  releases,  endorse  and  negotiate 
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bills  of  exchange  payable  to  the  principal,  and  generally  to  perform  all 
other  affairs  and  concerns  of  the  principal,  does  not  authorize  the  attorney 
to  accept  bills  drawn  on  the  principal. — Jltwood  v.  Mannings,  1  Mann. 
Sr  Ryl.,  66. 

A  power  of  attorney  given  by  a  debtor  to  a  creditor,  authorizing  him 
to  sell  an  estate,  and  to  apply  the  proceeds  in  liquidation  of  his  debt,  is 
an  authority  coupled  with  an  interest,  and  cannot  be  revoked. — Ganson 
V.  Morion,  5  Mann.  Sr  Ryl-,  613- 

In  New  Jersey,  a  power  of  attorney  to  convey  lands  acknowledged 
before  a  justice  of  the  peace  of  another  state,  by  a  feme  covert,  cannot  be 
recorded  ;  and  a  conveyance  in  pursuance,  will  not  bar  the  right  of  dower. 
— Earle  v.  Earle,  1  Harrison's  Rep.,  11^. 

A  power  of  attorney  from  "  James  B.  Clarke,  and  Eleanor  his  wife," 
to  "  Gary  L.  Clarke,"  for  the  sale  of  lands,  is  not  properly  or  legally  exe- 
cuted in  the  following  form :  "  I,  the  said  Cary  L.  Clarke,  attorney  as 
aforesaid,  &c.,  do,"  "  In  witness  whereof,  the  said  Cary  L.  Clarke,  attor- 
ney as  aforesaid,  has  hereunto  subscribed  his  hand  and  seal,  this  25th 
day  of  November,  in  the  year  of  our  Lord  1800.  Cary  L.  Clarke,  [l.  s.]" 
This  act  does  not  purport  to  be  the  act  of  the  principal,  but  of  the  attorney. 
This  may  savor  of  refinement,  since  it  is  apparent  that  the  party  intended 
to  pass  the  interest  and  title  of  his  principals.  But  the  law  looks  not  to 
the  intent  alone,  but  to  the  fact  whether  the  intent  has  been  executed  in 
such  a  manner  as  to  possess  a  legal  validity. — Lessee  of  Clarke  v.  Court- 
ney etal.,  5  Peters^  S.  C.  Rep.,  320. 

A  power  of  attorney  to  collect  a  debt,  and  to  do  all  acts  necessary  to 
effect  the  collection,  does  not  authorize  the  agent  or  attorney  to  transfer 
the  claim  to  a  surety  of  his  principal,  in  order  to  protect  the  transferee 
from  the  consequences  of  his  suretyship. — Texedo  v.  Beaman,  6  Louisiana 
Rep.,  85. 

The  plaintiff,  on  leaving  for  France,  appointed  the  defendants  her 
mandatories,  allowing  them  a  commission  of  two  and  a  half  per  cent,  on 
the  sales  of  her  property.  Shortly  after  her  departure  they  informed  her 
of  an  opportunity  to  sell  her  plantation,  and  requested  her  to  send  them  a 
special  power  ;  she  complied,  and  wrote  that  she  would  allow  them  only 
one  and  a  half  per  cent,  for  selling,  and  the  letter  was  received  1st  Nov., 
1831  5  it  was  not  acknowledged  until  the  15th  February  following,  when 
ah  account  of  the  sale  of  the  property  was  sent,  claiming  two  and  a  half 
per  cent,  commission.  Held,  that  their  silence  for  so  long  a  time,  raised 
the  presumption  that  the  terms  last  proposed  were  accepted,  and  only 
one  and  a  half  per  cent,  was  allowed. — Livaudais  v.  Ferret  etal.,  11  Lou. 
Rep.,  302. 

2.  What  is  the  rule  as  to  the  revocation  of  powers  of  attorney  % 

As  a  general  truth,  it  is  indisputable  that  a  naked  power  or  authority, 
coupled  with  an  interest,  is  irrevocable,  but  that  a  mere  naked  power  is 
revocable.  The  rule  was  laid  down  with  great  clearness  by  C.  J.  Mar- 
shall, 8  Wheat.,  174i ;  he  says:  "As  the  power  of  one  man  to  act  for 
another,  depends  on  the  will  and  license  of  that  othelr,  the  power  ceases 
65 
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when  the  will  or  permission  is  withdrawn."  But  he  proceeds :  "  This 
general  rule  which  results  from  the  nature  of  the  act,  has  sustained  some 
modification." 

Where  a  letter  of  attorney  forms  part  of  a  contract,  and  is  security 
for  money,  or  for  the  performance  of  any  act,  which  is  deemed  valuable, 
it  is  o-enerally  made  irrevocable  in  terms,  or  if  not  so,  is  deemed  irrevoca- 
ble in  law. — Mansfield  v.  Mansfield  et  al.,  6  Conn.  Rep.,  559.  Raymond 
v.  Squire,  11  Johns.  JV*.  Y.  Rep.,  4^1.  Anderson  etal.v.  Van  ^4llen,  12 
Joh?is.  Rep.,  343.  Cram  et  al.  v.  Cadwell,  6  Cowen  N.  Y.  Rep.,  489.  Hunt 
V.  Rousmanier,  jJdmrs.,  8  Wheat.  JV.  S.  Rep.,  174.  Crofan  v,  Cockran,  5 
JV. //.  Rep.,  458.  Welsh  v.  Whitcomb,  2  Esp.,  565.  Watson  v.  King,  ^t 
Campb.,  272.  Wallace  v.  Cooke,  5  Esp.,  117.  Shipman  v.  Thompson, 
Willis''  Rep.,  105.     Sugden  on  Vendors,  451. 

The  general  rule  is,  that  as  to  the  attorney  the  revocation  takes  effect 
from  the  time  that  it  is  communicated  to  him,  and  as  to  third  persons  from 
the  time  they  have  notice  of  it.  But  the  question,  what  shall  amount  to 
such  notice,  is  unsettled. 

It  is  not  necessary  that  personal  information  should  be  brought  home 
to  the  party.  If,  with  the  exercise  of  ordinary  caution,  he  would  have 
been  led  to  a  knowledge  of  the  revocation,  it  will  be  sufficient.  All  that 
is  necessary,  is  to  put  the  party  upon  inquiry. — Williams  v.  Berbeck,  ] 
Hoffman's  Rep.,  359. 

QUO  WARRANTO. 

1.  What  is  a  quo  warranto  ? 

It  is  defined  by  Blackstone   (3  Com.,  262,)  to  be  in  nature  of  a  writ 

of  right  for  the  King,  against  him  who  claims  or  usurps  any  office,  fran- 
chise, pr  liberty,  to  inquire  by  what  authority  he  supports  his  claim,  in 
order  to  determine  the  right. — The  Commonwealth  v.  Murray,  11  Serg.  Sf 
Rawle  Penn.  Rep.,  74,  S.  P.     The  People  v.  Adams,  9  Wend.  Rep.,  464. 

The  quo  warranto  at  common  law  was  a  criminal  proceeding  ;  and 
in  addition  to  judgment  or  seizure,  or  of  ouster,  there  was  judgment  that 
the  defendants  be  taken  to  make  fine  to  the  King  for  the  usurpation. 

It  was  held  to  be  so  far  a  criminal  proceeding  in  the  cases  of  Rex  v. 
Benett,  1  Stra.,  101,  and  oiihe  King  v.  Jones,  8  Mod.,  201,  that  the  King's 
Bench  did  not  deem  itself  authorized  even  to  award  a  new  trial.  But  the 
fine  not  being  of  late  years  exacted,  or  being  nominal  only,  it  is  novv  so 
far  considered  as  a  mere  civil  proceeding,  that  a  new  trial  can  be  granted. 
— King  V.  Francis,  2  T.  Rep.,  484.  But  it  will  be  readily  perceived,  that 
this  power  is  not,  of  itself,  a  decisive  test  whether  a  proceeding  be  prop- 
erly of  a  civil  or  criminal  nature,  for  the  power  awarding  new  trials  is 
now  exercised  at  law,  in  all  cases  of  misdemeanors. — 6  T.  Rep.,  638. 
Attorney  General  v.  The,  Utica  Ins.  Co.,  2  Johns.  Chan.  Rep.,  377.  The 
State  V.  Turk,  1  Mart.  Sf  Yerg.  Ten.  Rep.,  293. 

A  quo  warranto  information  is  a  criminal  proceeding  only  in  name 
and  in  form  ;  in  its  nature  it  is  purely  a  civil  proceeding. — See  Kyd  on 
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Cor.,  439.  The  King  v.  Francis,  2  T.  Rep.,  484.  In  the  language  used 
in  The  King  v.  The  Mayor,  Sfc,  of  Cambridge,  cited  in  2  Kyd  on  Cor  ,  483, 
the  corporation  is  called  upon  to  answer  to  no  crime  or  offence,  but  only- 
touching  its  liberties. — The  State  Bank  of  Indiana  v.  The  State,  1  Blackf 
Ind.  Rep.,  267,  272,  S.  P.  4  Cowen's  Rep.,  103.  The  Commonwealth  v. 
The  Commissioners  of  the  Co.  of  Philadelphia,  1  Serg.  «S*  Rawle  Rep.,  382. 
The  Commonwealth  v.  McCloskey  et  al.,  2  RawWs  Rep.,  381. 

It  lies  against  the  trustees  of  a  village,  for  holding  over  beyond  the 
term  for  which  they  were  elected,  if  they  have  neglected  to  notify  a  new 
election  ;  and  they  will  be  ousted  from  their  offices. 

It  lies  against  a  college  founded  and  established  by  the  regents  of 
the  university,  for  establishing  a  school  as  a  branch  of  such  college,  and 
appointing  professors  to  take  charge  of  the  same,  in  a  place  different  from 
that  in  which  the  college  is  located. 

It  lies  against  an  incorporated  bank,  for  exercising  banking  privileges 
without  warrant. 

It  lies  against  persons  who  have  usurped,  or  intruded  in  the  office  of 
directors  of  an  insurance  company,  or  any  other  corporation. 

It  lies  against  persons  who  intrude  into  any  office  created  for  the 
government  of  a  corporation. — The  People  v.  Bartlett,  6  Wend.,  422.  The 
People  v.  The  Trustees  of  Geneva  College,  5  Wend.,  211.  The  People  v. 
J^iagara  Bank,  6  Cowe?i,  196. 

It  lies  against  persons  who  usurp  a  franchise. — The  People  v.  Tibbotts, 
4  Cowen,  358. 

It  lies  for  unlawfully  intruding  into  offices,  on  the  ground  that  the 
offices  are  merely  annual ;  provided  the  application  for  leave  to  file  the 
information  be  made  the  earliest  opportunity. — The  People  v.  Tibbotls,  4 
Cowen,  358. 

If  a  turnpike  company  open  a  road  through  the  land  of  a  person  with- 
out making  him  a  compensation  pursuant  to  the  direction  of  the  act,  the 
court  will  not,  at  the  relation  of  the  party  complaining,  grant  an  informa- 
tion in  the  nature  of  a  quo  warranto,  but  will  leave  him  to  his  action  of 
trespass. — The  People  v.  Hillsdale  and  Chatham  Turnpike  Company,  2  J. 
Rep.,  190. 

The  court  will  not  allow  the  attorney-general  to  file  an  information 
against  an  officer,  when  it  appears  that  the  time  for  which  he  was  elected 
will  expire  before  the  inquiry  can  have  any  effect ;  but  the  party  has  his 
remedy. — The  People  v.  Sweeting,  2  /.  Rep.,  184. 

The  granting  leave  to  file  such  information,  is  a  matter  of  discretion 
in  the  court. — The  People  v.  Sweeting,  2  /.  Rep.,  284. 

To  constitute  an  office  for  which  mandamus  or  information,  in  the 
nature  of  quo  warranto,  will  lie,  it  seems  that  the  tenure  must  be  certain. 
— State  ex  relatione  Gruber  v.  Champlin,  same  v.  Hunt  et  al.,  2  Bail.  Rep., 
220. 

A  rule  was  granted  by  the  court,  in  this  case,  against  Arrison  and 
others,  the  defendants,  to  show  cause  why  an  information  in  nature  of  a 
quo  warranto,  should  not  be  filed  against  them,  for  exercising  the  office  of 
"  Trustees  of  the  Ninth  Presbyterian  Church  in  Philadelphia."  The  de- 
fendants now  objected,  in  the  first  instance,  that  the  office  they  exercised 
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was  not  the  subject  of  an  information  of  this  description.  Per  Cur. 
Tilghmnriy  C.  J.  I  am  of  opinion,  that  this  court  has  the  right  of  grant- 
ing, and  at  the  same  time,  the  right  of  refusing,  according  to  circum- 
stances.— The  Commonwealth  v.  Murray,  11  Sergr.  Sf  Rawle  Penn.  Rep., 
73.  The  C ommonwealth  on  the  relation  of  Clements  et  al.  v.  Arrison  et  al., 
15  Serg.  Sr  Rawle  Penn.  Rep.,  127. 

2.  What  are  the  rules  for  pleading  in  an  information  quo  warranto  ? 

The  plea  must  state  all  facts  with  sufficient  certainty  ;  as  where  it 
stated,  that  by  a  charter  an  office  became  vacant,  on  a  certain  event,  the 
court  held,  that  it  must  not  only  show  that  the  event  had  occurred,  but 
what  the  circumstances  were. — Rex  v.  Smith,  2  M.  Sr  S.,  583.  Rex  v. 
Buck,  4  T.  Rep.,  608.  The  defendant  may  plead  double. —  Rex  v.  jJnt- 
ridge,  8  T.  Rep.,  467.  So  the  defendant  may  withdraw  his  plea,  and  plead 
de  novo. — Rex  v.  Grimes,  4  Burr,  2147.  If  a  plea  be  insufficient,  it 
amounts  to  a  confession  of  usurpation. — Rex  v.  Phillips,  Stra.,  394.  The 
plaintiff  may  put  as  many  matters  in  issue,  by  his  replication,  as  he  pleases, 
provided  they  be  consistent  with  the  plea. — Rex  v.  Knight,  4  Tr.  Rep., 
419.     Rex  V.  Smith,  2  Maul.  Sr  Selw.,  583. 

We  see  no  reason  why  the  parties  should  not  proceed  according  to 
the  general  rules  and  practice  of  the  court,  as  to  pleading,  amending,  &c. 
We  are  referred  to  no  case  whick  is  against  this.  The  attorney-general 
entered  a  common  rule  to  join  in  demurrer,  and  we  think  rightly ;  and 
that  the  defendant  was  right  in  entering  his  common  rule  to  amend.  The 
attorney-general  may  take  the  rule  which  he  asks,  and  proceed  against 
the  defendant  upon  an  amended  information.  The  defendant  may  plead 
to  this,  de  novo. — The.  People  v.  Clarke,  4  Cowen  JV.  Y.  Rep.,  25.  People 
V,  Hudson  Bank,  6  Cowen,  217. 

The  process  upon  an  information  in  nature  of  a  quo  warranto,  is  either 
a  venire  facias  and  distringas,  or  a  subpoena  and  attachment. — The  People 
v.  Richardson,  4  Cowen,  97. 

An  information  in  the  nature  of  a  quo  warranto,  for  usurping  a  fran- 
chise, need  show  no  title  in  the  people  to  the  franchise,  but  it  lies  with 
the  defendant  to  show  his  warrant  for  exercising  it. — The  People  v.  The 
Utica  Insurance  Co.,  15  J.  Rep.,  358.  The  People  v.  Rensselaer  and  Sa- 
ratoga Railroad  Co.,  15  Wend.,  113.  The  People  v.  The  Manhattan  Co.,  9 
Wend.,  351. 

On  an  information  in  the  nature  of  a  quo  warranto,  where  the  relator 
and  the  defendant  were  opposing  candidates  for  the  office  of  county  clerk, 
the  defendant  being  in  under  a  former  election,  and  having  received  a 
certificate  of  re-election  from  the  county  canvassers  :  It  was  held,  that  on 
the  trial  of  the  issue  joined  between  the  parties,  it  was  competent  to  the 
relator  to  prove,  that  in  the  return  of  the  canvassers  of  one  of  the  towns 
of  the  county,  a  mistake  had  occurred  in  omitting  to  state  the  number  of 
votes  given  for  each  candidate  ;  and  such  proof  having  been  given,  where- 
by it  appeared  that  the  relator,  and  not  the  defendant,  was  elected  by  the 
greatest  number  of  votes,  it  was  adjudged  by  this  court,  notwithstanding 
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the  certificate  of  the  county  canvassers,  that  the  relator  was  duly  elected. 
—The  People  v.  Vail,  20  Wend.,  12. 

3.  What  is  the  rule  as  to  the  judgment  on  an  information  of  a  quo 

warranto  ? 

On  nil  dicit  the  judgment  is  quod  capiatur. — Rex  v.  Tyrrell,  11  Mod., 
235.  And  where  the  franchises  are  usurped,  the  judgment  is  quod  extin- 
guantur  ;  but  when  they  are  abused,  it  is  quod  capiatur  in  manus  domini 
regis. — Smith'' s  case,  4  Mod.  Rep.,  54.  Rex  v.  Hunden,  And.,  391.  Mayor 
of  Penryr.,  Stra.,  5S'2.  Rex  v.  Taylor,  1  Mod.  Rep.,  169.  Judgment  of 
seizure  will  be  given  on  the  non-appearance  of  a  corporation  to  an  in- 
formation in  the  nature  of  a  quo  warranto. — Rex  v.  The  City  of  Chester,  2 
Show.,  366. 

Non-compliance  with  the  requirements  of  an  act  of  incorporation  of 
a  turnpike  company,  as  to  the  construction  of  the  road,  is  per  se  misuser, 
forfeiting  the  privileges  and  franchises  conferred. — The  People  ex  rel.  v. 
The  Kingston  and  the  Middleton  Turnpike  Road  Company,  23  Wendell, 
193. 

It  is  not  necessary,  to  work  a  forfeiture,  that  the  neglect  or  refusal  to 
perform  the  duties  enjoined,  should  proceed  from  a  bad  or  corrupt  motive  ; 
it  is  enough  that  the  duties  be  neglected  or  designedly  omitted. — The 
People  ex  rel.  v.  The  Kingston  and  Middleton  Turnpike  Road  Com- 
pany, 23  Wendell,  191.  The  People  ex  rel.  McCamp  v.  The  Bristol 
and  Refisselaerville  Turnpike  Road  Company,  23  Wend.,  222.  The  Peo- 
ple v.  Hillsdale  and  Chatham  Turnpike  Road  Company,  23  Wend.,  254. 
The  People  ex  rel.  the  Attorney  General  v.  Kane,  23  Wend.,  414.  Thomp- 
son ex  rel.  Taylor,  23  Wend.,  537. 

Where,  to  an  information  in  the  nature  of  a  quo  warranto  filed  against 
individuals,  calling  upon  them  to  show  cause  by  what  warrant  they  exer- 
cise the  franchise  of  maintaining  a  bridge  across  a  navigable  river,  and 
exacting  toll  from  passengers,  the  defendants  answer  that  they  do  so  by 
virtue  of  an  act  of  the  legislature,  authorizing  the  erection  of  a  bridge  in  a 
specific  form,  and  that  they  have  in  all  respects  conformed  to  the  require- 
ments of  the  act  granting  the  franchise,  upon  which  allegation  issue  is 
taken  and  found  against  them  by  the  jury,  judgment  of  ouster  follows  of 
course. — The  People  ex  rel.  Taylor  v.  Thompson,  21  Wend.,  235. 

The  judgment  of  ouster,  unless  it  be  reversed  by  a  writ  of  error,  de- 
termines for  ever,  and  to  all  persons,  the  right. — Utica  Insurance  Company 
v.  Scott,  8  Cowen's  JV.  Y.  Rep.,  721.     Rex  v.  Leigh,  4  Burr,  2143. 

Although  the  office  has  expired  when  judgment  on  the  right  of  the 
parties  comes  to  be  pronounced,  the  court  will,  notwithstanding,  proceed 
and  pronounce  judgment — as  the  relators,  if  successful,  are  entitled  to 
costs. — The  People  v.  Loomis,  8  Wend.,  396. 
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RAPE. 

1.  What  is  a  rape  defined  to  bel 

Rape  is  defined  to  be  the  unlawful  and  carnal  knowledge  of  a  woman 
by  force  and  asrainst  her  will. — 1  Hawk.,  P.  C.,ch.  11,  sec.  2.  -i  Blacks. 
Com.,  210.     l''Easr,  P.  C,  ch.  10,  sec.  1,  p.  433. 

An  infant  under  fourteen  years  of  age,  is  supposed  to  be  physically 
incapacitated  to  commit  the  crime  ;  it  is  put  upon  the  ground  of  impoten- 
cy,  and  not  of  want  of  discretion. —  1  Hale,  630. 

A  husband  cannot  be  guilty  of  the  crime  on  his  wife  ;  yet  he  may,  by 
assisting  another,  become  a  principal. — Lord  Castlehaven's  case,  1  St. 
Tr.,  387. 

And  where  a  woman  is  forcibly  taken  away  and  the  marriage  cere- 
mony performed,  and  then  carnal  knowledge  obtained  of  her  by  force,  the 
marriage  must  be  legally  dissolved  before  the  party  can  be  convicted. — 1 
Roll.  Mr.,  629. 

And  the  offence  may  be  committed,  though  the  woman  at  last 
yielded  to  the  violence,  if  such  consent  was  forced  by  fear  of  death  or 
duress. — 1  Hawk,  P.  C,  ch.  41. 

And  it  will  be  held  to  be  immaterial  if  she  was  at  first  taken  by  her 
consent,  if  she  was  afterwards  forced  against  her  will. — Harman  v.  The 
Commonwealth,  12  Scrg.  4"  Rawle  Penn.  Rep.,  69.  Commonwealth  v. 
Cooper,  15  Mass.  Rep.,  187,  %<!  edit.,  180.  Commonwealth  v.  Green,  2 
Pick.  Rep.,  380.  Pennsylvania  v.  Sullivan,  Jlddis.  Penn.  Rep.,  143. 
Rex  V.  Russen,  1  East,  P.  C,  438.  Rex  v.  Hill,  1  East,  P.  C,  439. 
Rex  V.  Hardwood,  1  East,  P.  C,  ch.  10,  sec.  3,  p.  440.  Rex  v.  Barrons,  1 
Russ.  4*  Ry-t  519.  Rex.  v.  Jackson,  1  Russ.  Sf  Ry.,  487.  Revised  Sta- 
tutes of  Mew  York,  vol.  2,  p.  735,  sec.  18.  Rex  v.  Hodgson,  IRuss.  Sr  Ry., 
211.  Rex  V.  Burrowes,  1  Russ.  Sr  Ry.,  519.  Rex  v.  Cox,  1  Moody,  337. 
Rex  v.  Folkes,  1  Moody,  354. 

Having  carnal  knowledge  of  a  married  woman,  under  circumstances 
which  induce  her  to  suppose  it  is  her  husband :  Held,  by  a  majority  of 
the  judges,  not  to  amount  to  a  rape. — Rex  v.  Jackson,  1  Russell  Sr  Ry., 
487. 

If  something  occurs  to  create  an  alarm  to  the  party  while  he  is  per- 
petrating the  offence,  it  may  be  for  the  jury  to  say  whether  he  left  the 
body  reinfectd  because  of  the  alarm,  or  whether  he  left  it  because  his 
purpose  was  accomplished. — Rex  v.  Burrowes,  1  Russ.  Sr  Ry.,  519. 

2.  What  is  the  general  rule  as  to  the  evidence  upon  an  indictment 
for  rape '? 

It  must  be  proved  that  a  rape  was  committed  on  the  prosecutrix 
against  her  will,  and  that  there  was  a  penetration  and  emission. — Rex  v. 
Russen,  1  East,  P.  C,  438.     Rex  v.  Hill,  Ibid,  439. 

And  the  party  ravished  is  a  competent  witness. — Rex  v.  Lord  Castle- 
haven,  1  St.  Tr.,  387. 
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And  the  general  character  of  the  prosecutor  may  be  impeached. — 
Rex  V.  Clarke,  2  Siark.,  24-3. 

And  the  prisoner  may  give  in  evidence  the  want  of  chastity  and 
common  decency  of  the  party  ravished ;  or  that  she  was,  or  had  been, 
connected  with  the  prisoner. — Rex  v.  Hodgson,  1  Pick.  Ev.,  190.  Rex  v. 
Clarke,  2  Stark.,  243. 

She  cannot,  however,  be  compelled  to  answer  whether  she  has  been 
connected  with  other  men. — Rex  v.  Hodgson,  1  Russ.  Sf  Ry.,  211. 

It  is  said,  in  4  Btackstone's  Com.,  213,  that  certain  circumstances 
may  be  in  favor  or  against  the  probability  of  the  commission  of  the  offence; 
as,  whether  she  be  of  good  fame  ;  if  she  presently  discovered  the  offence, 
and  made  search  for  the  offender  ;  if  the  party  accused  fled  for  it ;  these 
and  the  like  circumstances  give  greater  probability  to  her  evidence.  But 
on  the  other  side,  if  she  be  of  evil  fame,  and  be  unsupported  by  the  testi- 
mony of  others  ;  if  she  concealed  the  injury  for  any  considerable  time 
after  she  had  an  opportunity  to  disclose  it ;  if  the  place  where  the  act 
was  alleged  to  have  been  committed,  was  so  situated  that  she  might  have 
been  heard,  and  she  made  no  outcry  ;  these  and  the  like  circumstances, 
carry  a  strong,  but  not  conclusive,  presumption  that  her  testimony  is  false 
or  feigned. 

The  prisoner  was  indicted  for  an  attempt  to  commit  a  rape  on  Ce- 
lestia  Bull,  a  person  deaf  and  dumb  ;  she  testified  against  him  by  signs, 
and  he  was  convicted. 

On  a  motion  for  a  new  trial,  Daggett,  J.,  held,  that  the  conviction  on 
this  ground  was  proper,  and  that  evidence  of  her  good  character  was  also 
properly  given  to  the  jury,  in  confirmation  of  her  narrative. — The  State  v. 
DeWolf,  8  Conn.  Rep.,  93.     Starke  on  Evidence,  1269. 

Upon  an  indictment  for  a  rape,  the  woman  is  not  compelled  to  an- 
swer, whether  she  has  not  had  connection  with  other  men,  or  with  a  parti- 
cular person  named  ;  nor  is  evidence  of  her  having  had  such  connection, 
admissible. — Rex  v.  Hodgson,  1  Russ.  S^"  Ryan,  211.  1  Phillips  on  Ev., 
222.     Dodd  v.  Morris,  3  Campb.,  519. 

On  the  trial  of  a  person  charged  with  the  crime  of  rape,  or  an  assault 
with  the  intent,  &c.,  the  inquiry  may  be  made  of  the  prosecutrix,  whether 
she  had  previous  connection  with  other  men  ;  and  it  seems  that  she,  in 
such  case,  is  not  privileged  from  answering. 

The  prosecutrix  may  be  shown  to  be,  in  fact,  a  common  prostitute  ; 
so  also  a  previous  voluntary  connection  between  her  and  the  prisoner, 
may  be  proved  ;  and  evidence  may  be  given  of  particular  acts  and  associ- 
ations indicating,  on  her  part,  a  want  of  chastity. 

It  seems,  also,  that  the  general  character  of  the  prosecutrix,  as  a 
common  prostitute,  may  be  shown;  and  that  the  prisoner  is  not  restricted 
to  proof  of  her  general  character  for  truth  and  veracity,  but  may  give  evi- 
dence of  her  general  moral  character. 

The  same  rules  of  evidence  are  applicable  to  a  trial  for  an  indict- 
ment for  a  simple  assault  and  battery  on  a  female,  followed  with  carnal 
knowledge. 

The  magistrate  before  whom  the  complaint  was  made,  cannot  be 
called  to  state  what  the  prosecutrix  testified  before  him,  as  to  her  having 
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had  previous  connection  with  other  men,  if  the  inquiry  is  not  made  for 
the  purpose  of  showing  a  discrepancy  in  her  testimony. 

Where  a  prisoner  is  tried  in  a  court  of  general  sessions,  on  an  indict- 
ment for  a  rape,  and  assault  with  an  intent,  &,c.,  and  the  jury  convict 
of  an  assault  and  battery  only,  judgment  cannot  be  rendered,  the  sessions 
not  havinsr  jurisdiction  of  the  offence  of  rape. — The  People  v.  Abbott,  19 
Wend.,  192. 

The  prisoner  was  indicted  for  an  assault,  with  an  intent  to  commit  a 
rape  on  the  body  of  Rebecca  Sloper.  It  appeared  by  her  testimony,  that 
the  prisoner  came  into  her  bed  while  she  was  asleep,  and  violated  her  per- 
son, and  then  sprang  from  the  bed ;  she  supposing  it  was  her  husband 
until  the  act  was  consummated.  The  jury  found  the  prisoner  guilty.  Mo- 
tion for  anew  trial,  on  the  ground  that  the  evidence  proved  the  act  a  rape, 
not  the  crime  laid  in  the  indictment. 

Dagget,  J.,  refused  the  motion  ;  he  observed  that  a  conviction  or  an 
acquittal  of  an  attempt  to  commit  a  rape,  though  a  rape  may  in  fact  have 
been  committed,  will  bar  a  prosecution  for  a  rape,  the  former  being  neces- 
sarily included  in  the  latter.  The  same  principle  applies  in  the  case  of 
petit  treason,  in  a  servant  killing  his  master  ;  an  acquittal  or  conviction  of 
murder,  for  the  same  killing,  is  a  good  bar.  And  so,  also,  where  a  man  is 
acquitted  for  a  murder,  it  is  a  good  plea  to  an  indictment  for  manslaughter 
of  the  same  person,  or  e  converso. 

So  on  a  conviction  of  theft,  where  it  appears  that  the  facts  amount  to 
a  robbery,  the  robbery  is  barred  by  the  conviction. — State  v.  Sheppardy  7 
Conn.  Rep.^  54,  S.  P.     Commonwealth  v.  Cooper,  15  Mass.  Rep,,  187. 

The  prisoner,  an  infant  under  the  age  of  fourteen  years,  was  convict- 
ed for  an  assault,  with  intent  to  commit  a  rape. 

By  the  court,  Parker,  C  J.,  dissenting.  The  court  are  of  opinion, 
that  the  verdict  must  stand,  and  judgment  be  rendered  on  it.  The  law 
which  regards  infants  under  fourteen  as  incapable  of  committing  rape, 
was  established/awrewi  vitce,  and  ought  not  to  be  applied  by  analogy  to  an 
inferior  offence,  the  commission  of  which  is  not  punished  with  death.  A 
minor  of  fourteen  years  of  age,  or  just  under,  is  capable  of  that  kind  of 
force  which  constitutes  an  essential  ingredient  in  the  crime  of  rape,  and 
he  may  make  an  assault  with  an  intent  to  commit  that  crime,  although  by 
;ai  artificial  rule  he  is  not  punishable  for  the  crime  itself.  An  intention  to 
do  an  act,  does  not  necessarily  imply  an  ability  to  do  it ;  as  a  man  who  is 
emasculated,  may  use  force  with  intent  to  ravish,  although  possibly,  if  a 
certain  effect  should  be  now,  as  it  was  formerly,  held  essential  to  the 
crime,  he  could  not  be  convicted  of  a  rape.  Females  might  be  in  as  much 
danger  from  precocious  boys  as  from  men,  if  such  boys  are  to  escape  with 
impunity  from  felonious  assaults,  as  well  as  from  felony  itself. — Common- 
wealth V.  Green,  2  Pick.  Mass.  Rep.,  380. 

A  general  conviction  of  a  prisoner,  charged  both  as  principal  in  the 
first  degree,  and  as  an  aider  and  abetter  of  another  man  in  rape,  is  valid 
on  the  account  charging  him  as  principal.  On  such  an  indictment,  evi- 
dence may  be  given  of  several  rapes  on  the  same  woman  at  the  same  time, 
by  the  prisoner  and  other  men,  each  assisting  the  others  in  turn,  without 
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permitting  the  prosecutor  to  elect  on  which  count  to  proceed. — Rex  v. 

Folkcs-,  1  J/o«.ij/, />.  354 


RECEIPT. 

1.  What  is  the  general  rule  as  to  the  effect  of  a  receipt  I 

Like  a  settled  account,  it  is  only  prima  facie  evidence  of  what  it  pur- 
ports to  be  upon  the  face  of  it ;  and  upon  satisfactory  proof  being  made, 
that  it  was  obtained  by  fraud,  or  was  given  under  a  mistake,  either  of  facts, 
or  under  ignorance  of  legal  rights  of  the  party  who  gave  it,  it  may  be  in- 
quired into  and  corrected  in  a  court  of  law  as  well  as  in  a  court  of  equity. 
When  this  is  made  out  by  evidence,  it  then  appears  that  beyond  the  sum 
actually  paid,  it  was  given  without  consideration.  But  this  want  of  con- 
sideration ought  to  be  made  clearly  to  appear  by  the  party  who  attempts 
to  impeach  the  validity  of  the  instrument.  If  this  is  not  done,  the  presump- 
tion in  favor  of  the  written  acknowledgment  of  the  party  must  prevail. — 
Thompson  e(  al.  v.  Fauset,  1  Pet.  U.  S.  Rep.,  C.  C,  183.  Harden  v.  Got 
don,  2  Maso7i's  Rep.,  S-il.     Elwell  v.  Lcsshy,  2  Halst.  Rep.,  349, 

The  case  of  receipts  is  exempt  from  the  application  of  the  rule,  that 
parol  evidence  is  not  admissible  to  vary  or  contradict  a  written  agree- 
ment ;  for  a  receipt  is  not  evidence  of  a  contract,  but  of  payment  ;  and  it 
has  always  been  permitted  to  show  that  something  short  of  the  actual 
terms  of  the  receipts  was  intended;  it  being  conclusive  only  as  to  the 
amount  of  money  paid,  and  not  even  for  that,  provided  any  mistake  can 
be  shown  to  have  taken  place  in  the  adjustment  between  the  parties. — 
Stackpole  v.  .dr?iold,  1 1  Mass.  Rep.,  26,  S.  P.  Hunt  v.  Adams,  7  .Mass. 
Rep.,  518.  Parker  v.  Prentiss,  6  Mass.  Rep.,  430.  Watson's  Admr.  v. 
Blaine's  Exrs.,  12  Serg.  Sf  Rawle,  Penn.  Rep.,  131.  S.  P.  Jordan  v.  Coo- 
per, 3  Id.,  564.  Hamilton  v.  McGuire,  3  lb.,  35.5.  Oniel  v.  Lodge,  3  Har. 
Sc  McHen.,  433.  Heilner  v.  Imbrie,  6  Serg.  S^-  Rawle  Rep.,  410.  McDer- 
molt  v.  The  United  States  Insurance  Co.,  3  lb.,  607.  Miller  v.  Heller,  7  lb., 
36.  Corbitt  V.  Lucas  Sf  Deterrer,  4  McCord''s  Rep.,  323.  City  Council  v. 
Corleis,  2  Bail.  Rep.,  186.  Joyner  v.  Cooper,  2  Bail.  Rep.,  199.  Stephen- 
son V.  Rogers,  2  HilVs  Rep.,  291. 

Although  the  consideration  expressed  in  a  deed  is  acknowledged  to 
have  been  paid,  parol  evidence  is  admissible  to  show  that  it  had  not  been 
paid.-JBowm  v.  Bell,  20  Johns.  M.  Y.  Rep.,  338.  S.  P.  Goodwin  v.  Gil- 
bert, 9  Mass.  Rep.,  514.  Pomeroy  v.  Philips,  12  lb.,  514.  Kipp  v.  Ben- 
ni  ton,  4  Johns.  Rep.,  23.  Monell  v.  Lawrence,  12  Johns.  Rep.,  531.  Jfor- 
ton  v.  The  People,  8  Cowen,  139.  Edson  v.  Weston,  7  Cowen,  27^1.  Chand- 
ler V.  Herri' k,  19  Johns.  Rep.,  129.  Rowley  v.  Stoddard^  7  Johns.  R3p., 
207.     Southwick  v.  Haydo7i,  7  Cowen,  334. 


66 


522  BECOGMZANCE. 

RECOGNIZANCE. 

1.  What  is  recognizance  1 

It  is  an  obligation  of  record,  entered  into  before  a  court  or  officer 
duly  authorized  for  that  purpose,  with  a  condition  to  do  some  act  required 
by  law,  which  is  therein  specified. — 2  Black.  Com.,  341.  Dick.  Just.,  //. 
t.      1  Chitty  C  .  Law,  90. 

Recognizances  relate  either  to  criminal  or  civil  matters.  1.  Recog 
nizances  in  criminal  cases,  are  either  that  the  party  shall  appear  oefore 
the  proper  court  to  answer  to  such  charges  as  are  or  shall  be  made  against 
him,  that  he  shall  keep  the  peace,  or  be  of  good  behavior.  Witnesses  are 
also  required  to  be  bound  in  a  recognizance  to  testify.  2.  In  civil  cases 
recognizances  are  entered  into  by  bail,  conditioned  that  they  will  pay  the 
debt,  interests  and  costs,  recovered  by  the  plaintiff  under  certain  contin- 
gencies. There  are  also  cases  where  recognizances  are  entered  into 
under  the  authority  and  requirements  of  statutes. — 1  Chitty's  Cr.  Law,  90. 
2  Sel/.  Practice,  4.^. 

A  party  bound  to  appear  at  a  court  of  criminal  jurisdiction,  and  an- 
swer what  shall  be  objected  against  him,  forfeits  his  recognizance  if  he 
departs  without  leave  ;  it  is  no  answer  to  a  suit  on  the  recognizance,  that 
he  appeared  and  was  ready  to  answer,  if,  at  a  subsequent  day,  he  did  not 
appear  when  demanded. — The  People  v.  Stager,  10  Wendell,  4.31. 

2.  What  is  sufficient  to  discharge  a  recognizance  1 

Where  the  condition,  either  of  a  bond  or  recognizance,  becomes  im- 
possible of  performance  by  the  act  of  God,  or  of  the  law,  or  the  obligee 
or  counsel,  performance  is  excused. — The  People  v.  Manning,  8  Cowen, 
297. 

E.  G.,  A  sheriff's  recognizance  to  appear  on  an  attachment,  where  he 
is  sick  at  the  day,  and  afterwards  dies. — Ibid. 

If  after  a  recognizance  is  entered  into,  the  party  charged  is  arrested 
on  a  bench  warrant  issued  upon  an  indictment  for  the  same  ofTence,  and 
he  subsequently  escapes,  his  bail  are  discharged. — The  People  v.  Stager, 
10  Wend.,  4:31. 

After  such  arrest,  the  public  prosecutor  should,  it  seems,  require  new 
bail,  or  move  for  the  commitment  of  the  defendant. — Ibid. 

On  a  verdict  of  acquittal,  if  the  defendant  be  in  prison  he  is  imme- 
diately discharged  ;  and  if  out  on  bail,  his  recognizance  is,  ipso  facto,  dis- 
charged without  any  further  entry. — Mills  v.  McCoy,  i  Cowen,  40G. 

A  recognizance  cannot  be  respited  from  one  court  to  another,  con- 
trary to  the  remonstrance  and  express  dissent  of  the  bail,  if  they  have  the 
principal  in  court  at  the  time  of  the  motion  for  a  respite. — The  People  v. 
Clear y,  17  Wend.,  374. 

It  seems,  however,  that  a  recognizance  may  be  respited  without  the 
knowledge,  approbation  or  consent  of  the  bail,  and  still  be  obligatory; 
and  that  to  discharge  them  from  liability,  there  must  be  an  express  dis- 
sent.—The  People  V.  Cleary,  17  Wend.,  374. 
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A  recognizance  taken  in  the  Oyer  and  Terminer  for  the  appearance 
of  a  party  at  the  next  general  sessions,  maybe  respited  from  the  sessions 
to  the  Oyer  and  Terminer. — T/ie  People  v.  Gay,  10  Wend.,  509. 

A  recognizance  that  the  putative  father  of  a  bastard  child  shall  ap- 
pear at  the  general  sessions,  and  abide  such  order  as  shall  be  made  for 
the  relief  of  the  town  in  which  the  child  was  born,  remains  in  force,  not- 
withstanding that  subsequent  to  the  time  of  the  entering  into  the  re- 
cognizance, the  distinction  between  town  and  county  poor  is  abolished, 
and  the  child  by  means  thereof  becomes  a  county  charge,  instead  of  a 
town  charge  :  the  suit  on  the  recognizance  being  considered  as  prosecut- 
ed for  the  benefit  of  the  county. — The  People  v.  Haddock,  12  Weyidell,  47.T. 

It  need  not  be  positively  averred  in  a  suit  on  the  recognizance,  that 
the  recognizance  was  filled  in  or  made  a  record  of  the  court,  in  which  it 
was  returnable  ;  it  is  sufficient  on  general  demurrer,  that  the  declaration 
refer  to  it  as  a  record  of  the  court. 

An  averment  that  the  principal  although  called  did  not  appear,  is 
equivalent  to  an  averment  that  his  default  for  not  appearing  was  entered 
of  record,  and  supersedes  the  necessity  of  an  allegation  that  the  bail  did 
not  produce  the  principal. — The  People  v.  Iliiggins,  10  Wend.,  464,  and 
4  Wend.,  387. 

It  is  not  necessary  for  the  plaintiff  to  allege  that  a  ji.  fa.  was  pre- 
viously issued,  on  a  recognizance  of  bail. — Gillespie  v.  White,  16  Johns 
Rep.,  117. 
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1.  What  is  a  remainder  1 

A  remainder  is  a  remnant  of  an  estate  in  land,  depending  upon  a  par- 
ticular prior  estate,  created  at  the  same  time,  and  by  the  same  instrument, 
and  limited  to  arise  immediately  on  the  determination  of  that  estate,  and 
not  in  abridgment  of  it. — Co.  Litt.,  49  a,  143  a.  2  Blacks.  Com.,  163. 
Preston  on  Estates,  vol.  \,  p.  90,  91.  Griggs  v.  Dodge,  2  Daifs  Conn. 
Rep.,  2S.  Bedonv.  Bedon,  2  Baileifs  Rep.,  23 \.  Tanner  v.  Livingston^ 
12  Wend.,  83.  Jnckson  ex  den.  Burhans  v.  Elmendorf,  3  Wend.,  222. 
Rogen  v.  Rogers,  3  Wend.,  503.  Smith  el  al.  v.  Tucker,  2  Dev.,  541. 
(1830.)  See  Rev.  St.,  ch.  37,  sec.  2.  Burnett  v.  Roberts,  4  Dev.,  81. 
(1833.)  Knight  v.  Leake,  2  Dev.  dr  Batt.,  133.  (1838.)  Smith  v.  Bell,  6 
Peters'  S.  C.  Rep.,  68.     Carver  v.  Astor,  4  Peters'  S.  C.  Rep.,  1. 

2.  Into  what  two  sorts  are  remainders  divided  1 
Into  vested  and  contingent. 

3.  What  amounts  to  a  vested  remainder  1 

A  vested  remainder  is  a  fixed  interest,  to  take  effect  in  possession 
after  a  particular  estate  is  spent.     If  it  be  uncertain  whether  a  use  or  ei- 
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tate  limited  in  fuluro  shall  ever  vest,  that  use  or  estate  is  certain  to  be  in 
contingency.  But  though  it  may  be  uncertain  whether  a  remainder  will 
ever  taUe  efTect  in  possession,  it  will  nevertheless  be  a  remainder  if  the  in- 
terest be  fixed.  The  law  favors  vested  estates,  and  no  remainder  will  be 
construed  to  be  contingent,  which  may,  consistently  with  the  intention,  be 
deemed  vested.  A  grant  to  A.  for  life,  remainder  to  B.,  and  heirs  of  his 
body,  is  a  vested  renuiinder;  and  yet  it  is  uncertain  whether  B.  may  not 
die  without  heirs  of  his  body  before  the  death  of  A.,  and  so  the  remainder 
never  take  effect  in  possession.  Every  remainder-man  may  die,  and 
without  issue,  before  the  death  of  the  tenant  for  lifcj.  It  is  the  present 
cavacity  of  taking  eflect  in  possession,  if  the  possession  were  to  become 
vacant,  that  distinguishes  a  vested  from  a  contingent  remainder.  When 
the  event  on  which  the  precedent  estate  is  limited  must  happen,  and  when 
it  also  may  happen  before  the  expiration  o{  the  estate  limited  in  remain- 
der, that  remainder  is  vested  ;  as  in  the  case  of  a  lease  to  A.  for  life,  re- 
mainder to  B.  during  the  life  of  A.,  the  preceding  estate  determines  on  an 
event  which  must  happen;  and  it  may  determine  by  forfeiture  or  surren- 
der before  the  expiration  of  A.'s  life,  and  the  remainder  is  therefore  vested. 
— 10  r-9.,  S.5  a.  Parkhurst  v.  S?nit/i,  Wil/s.  Rt'p-^  337.  Fearne  on  Rem., 
277,  278.     Essay  on  Rem.,  102.     Fearne,  279,  286. 

A  limitation  after  a  power  of  appointment,  as  to  the  use  of  A.  for  life, 
remainder  to  such  use  as  A.  shall  appoint,  and  in  default  of  appointment, 
remainder  to  B.,  is  a  vested  remainder,  though  liable  to  be  divested  by  the 
execution  of  the  power. — Cunniria;hain  v.  Moody,  1  Ves.,  174-.  Doe  v. 
Martin,  4-  Term.  Rep.,  39.     Sugdtn  on  Powers,  151.  oth  London  edition. 

4.  What  is  the  rule  in  the  case  of  a  devise  to  trustees  and   their  heirs, 
during  the  minority  of  a  beneficial  devisee  1 

The  general  rule  is,  that  a  trust  estate  is  not  to  continue  beyond  the 
period  required  by  the  purposes  of  the  trust  ;  and  notwithstanding  the  de- 
vise is  to  trustees  and  their  heirs,  they  take  only  a  chattel  interest,  for  the 
trust,  in  such  a  case,  does  not  require  an  estate  of  a  higher  quality.  If  the 
devisee  dies  before  the  age  of  twenty-one,  the  estate  descends  to  his  heirs 
as  a  vested  inheritance. — Doe  y.  Lei,  'S  Term  Rep.,  4^1.  Stanley  v.  Stan- 
ley. 16  Ves.,  491.  Doe  v.  Xicholls,  1  Barn.  4'  Cresw.,  336.  Essay  on  Re- 
mainders  by  Cornish,  105,  107. 

Where  a  testator  devised  a  tract  of  land  to  a  son  and  to  the  wife  of 
such  son,  habendum  unto  them,  and  the  survivor  of  them  for  and  during 
their  natural  lives  ;  and  by  a  subsequent  clause,  devised  the  same  premi- 
ses, from  and  immediately  after  the  decease  of  the  son  and  wife,  unto 
their  heirs  male,  /lahtndum  unto  such  heirs  male,  and  to  their  heirs  and 
assigns  i'or  ever,  share  and  share  alike  ;  it  was  held,  that  the  testator  and 
his  wife  took  estates  for  life,  and  that  their  heirs  male,  living  at  the  death 
of  the  testator,  took  a  vested  remainder  in  fee,  wliich  opened  to  let  in  af- 
ter-born children. —  Tatiner  v.  Livingston,  12  Wend.,  83. 

Vested  remainders  are  actual  estates,  and  may  be  conveyed  by  any 
of  the  conveyances  operating  by  force  of  the  statute  of  uses. 

Where  a  remainder  is  limited  to  the  use  of  several  persons,  who  do 
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not  all  become  capable  at  the  same  time,  as  a  devise  to  A.  for  life,  remain- 
der to  his  children  ;  the  children  living  at  the  death  of  the  testator  take  ves- 
ted remainders,  subject  to  be  disturbed  by  after-born  children.  The  re- 
mainder vested  in  the  person  first  becoming  capable  ;  and  the  estate  opens 
and  becomes  divested  in  quantity  by  the  birth  of  subsequent  children,  who 
are  let  in  to  take  vested  proportions  of  the  estate.  So,  a  devise  to  A.,  in 
fee,  ?/",  or  wlien^  he  attains  the  age  of  twenty-one  j'ears,  becomes  a  vested 
remainder,  provided  the  will  contained  an  intermediate  disposition  of  the 
estate,  the  estate  so  devised  is  not  vested,  but  becomes  a  contingent  or 
executory  devise. — Feai-n.e.,  394,  396.  Doe  v.  Pcrin,  3  Term  Rep.,  484'. 
Lawrence  v.  Maggs,  1  E<hn's  Rep.,  453.  Doe  v.  Provost,  4  Johns.  Rep., 
61.  Rigid  V.  Creber,  5  Barn.  Jf  Cresw.,  866.  Annable  v.  Patch,  3  Pick. 
Rep.,  360.  Boraston's  cane,  3  Co.,  19.  Doe  v.  Underdown,  Wills.  Rep., 
293.  G'lodtittle  v.  Whithij,  1  Burv.,  228.  Doe  v.  Leak,  3  Term  Rep., 
41.  Bloomjield  v.  Crowdes,  5  Boss,  c^-  Pull.,  313.  Doe  v.  Jloore,  14 
East^s  Rep.,  601.  Bullock  v.  Stones,  2  Ves.,  5'21.  Sir  William  Grant  in 
Henson  v.  Graham,  6  Ibid,  243.     4'K(?it^s  Com.,  205. 

f).  What  is  a  contingent  remainder  1 

A  contingent  remainder  is  limited  so  as  to  depend  on  an  event  or 
condition  which  is  dubious  and  uncertain,  and  may  never  happen  or  be 
performed,  or  not  until  after  the  determination  of  the  particular  estate. 
It  is  not  the  uncertainty  of  enjoyment  in  future,  but  the  uncertainty  of  the 
right  to  that  enjoyment,  which  marks  the  difference  between  a  vested  and 
contingent  interest.  The  contingency  on  which  the  remainder  is  made  to 
depend  must  be  a  common  or  near  possibility,  as  death,  or  death  without 
issue,  or  coverture.  If  it  be  founded  on  a  remote  possibility,  as  a  remain- 
der to  a  corporation  not  then  in  being,  or  to  the  heirs  of  B.  who  is  not  then 
in  being,  (and  which  the  law  terms  a  possibility  upon  a  possibility),  the  re- 
mainder is  void. — Fearne  on  Rem.,  3.  Preston  on  Estates,  71,  74.  The 
Mayor  of  London  v.  Alfred,  Cro.  C,  576.  2  Co.,  51.  J^\  Y.  Revised  Sta-- 
tutes,  vol.  1,  p.  724,  sec.  26. 

6.  How  are  contingent  remainders  classified  ? 

The  first  sort  is  where  the  remainder  depends  on  a  contingent  de« 
termination  of  the  preceding  estate,  and  it  remains  uncertain  whether  the 
use  or  estate  limited  in  futuro  will  ev^er  vest.  Thus,  if  A.  makes  a  feoff- 
ment to  the  use  of  B.,  till  C.  returns  from  Rome,  and  after  such  return  re- 
mainder over  in  fee,  the  remainder  depends  entirely  on  the  uncertain  or 
contingent  determination  of  the  estate  in  B.,  by  the  return  of  C.  from 
Rome. — 3  Co.,  20,  a.  b.     Levies'  case,  10  Co.,  85,  a 

The  second  sort  is  where  the  contingency  on  which  the  remainder  is 
to  take  effect  is  independent  of  the  determination  of  the  preceding  estate, 
and  must  precede  the  remainder. 

As  if  a  lease  be  to  A.  for  life,  remainder  to   B.  for  life,  and  if  B.  die 

before  A.,  remainder  to  C.  for  life,  the  event  of  B.  dying  before  A.  does 

not  affect  the  determination  of  the  preceding  estate,  but  it  is  a  dubious 

event  which  must  precede  in  order  to  give  effect  to  the  remainder  in  C. 

3  Cro.,  20,  a.     Co.  Litt.,  378,  a. 
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A  third  kind  is  where  the  condition  upon  which  the  remainder  is 
limited,  is  certain  in  event,  but  the  determination  of  the  particular  estate 
may  happen  before  it. 

Thus,  if  a  grant  be  made  to  A.  for  life,  and,  after  the  death  of  B.,  to 
C.  in  fee  ;  here,  if  the  death  of  B.  does  not  happen  until  after  the  death 
of  A.,  the  particular  estate  is  determined  before  the  remainder  is  vested, 
and  it  fails  from  the  want  of  a  particular  estate  to  support  it.— 3  Co.^  20,  a., 

The  fourth  class  of  contingent  remainders  is  where  the  person  to 
whom  the  remainder  is  limited  is  not  ascertained  or  not  in  being.  As  in 
the  case  of  a  limitation  to  two  persons  for  life,  remainder  to  the  survivor 
of  them  ;  or  in  the  case  of  a  lease  to  A.  for  life,  remainder  to  the  right 
heirs  of  B  ,  then  living,  and  if  he  should  not  die  until  after  A.  the  remain- 
der is  gone,  because  the  particular  estate  foiled  before  the  remainder  could 
vest.— C/"o.  C.,  102.  3  Cro.,  20,  a.  Fearne,  36.  Aei«  York  Revised  Stat" 
utes,  vol.  1,  p.  723,  sec.  13.     Parkhurst  v.  Smith,  Willcs  Rep  ,  327. 

Contingent  remainders  are  divided  by  Sir  William  Blackstone  into 
two  kinds,  viz.:  remainder  limited  to  take  effect  either  to  a  dubious  and 
uncertain  person,  or  upon  a  dubious  and  uncertain  event.  The  first  three 
of  Mr.  Fearne's  remainders  are  all  resolvable  into  the  contingency  of  a 
dubioqs  and  uncertain  event,  and  it  is  only  the  last  that  is  limited  to  a 
dubious  and  uncertain  person. 

Lord  C.  J.  Willes,  in  the  opinion  which  he  gave  before  the  House  of 
Lords,  on  behalf  of  all  the  judges,  in  the  case  of  Parkhursl  v.  Smithy 
Willi-.  Rep  ,  327,  declared  that  there  were  but  two  sorts  of  contingent  re- 
mainders ;  1.  Where  the  person  to  whom  the  remainder  was  limited  u"^s 
not  in  ewe,  2.  Where  the  commencement  of  the  remainder  depended  on 
some  matter  collateral  to  the  determination  of  the  particular  estate. 

Whenever  a  contingent  remainder  is  limited,  and  there  is  another 
limitation  over,  if  the  contingent  limitation  be  not  in  fee,  the  subsequent 
limitation  may  be  vested,  if  the  person  to  take  be  in  esse. — Fearne  Conn. 
Rep.,  338. 

In  Chudleigh's  case,  1  Rep.,  137,  the  court  held  ;  that  upon  a  feofT- 
ment  to  the  feoffees  during  the  life  of  A.,  and  after  his  death  to  the  first 
and  other  sons  successively  in  tail,  with  several  remainders  over  j  and 
A.  having  no  sons  at  the  time  of  the  feoffment,  the  uses  limited  to  persons 
not  in  esse  were  contingent,  but  the  uses  to  persons  in  esse  were  vested 
immediately,  and  that  the  contingent  uses,  when  they  should  come  in  esse^ 
would  vest  by  interposition,  if  the  estate  for  life,  which  ought  to  support 
them,  was  not  disturbed. — See  Lewis  Cole's  case,  11  Rep.,  SO.  And  see 
Tracy  v.  Letkuber,  3  Atkins,  774..      Whitfield  v.  Beioitt,  2  P.  Williams,  24-0. 

And  a  subsequent  contingent  remainder  may  become  vested  in  in- 
terest before  a  preceding  one. — Unedale  v.  Une/ale,  2  RolVs  Jlbr.,  \\\, 
But  not  where  there  is  a  contingent  limitation  in  fee.  —  Luddiiiglon 
v.  Kime,  1  Salk.,  224-.  Doe  v.  Holmes;  2  Wills,  239.  Coodright  v.  Dur- 
ham, Doug.,  2.')1.  But  the  rule  does  not  seem  to  apply  to  trust  estates, 
or  to  those  devised  under  powers. — Maundrell  v.  Maundrcll,  7  Ves.,  24. 

A  fee  cannot  be  moimted  on  a- fee  by  a  conveyance  at  common  law. 
■ — Luddington  v.  Kime,  1  Lord  Raymond,203.     But  there  may  be  contin 
gent  remainder  in  fee,  after  a  previous  contingent  limitation  in  fee,  by  de- 
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vise  ;  but  if  the  first  remainder  becomes  vested,  the  subsequent  is  void. — 
Keen  v.  Dickson,  3  Term   Rep.^  495.     Cromp  v.  JVorwood,  2  Marsh,  161 
Doe  v.  Dunneran,  Doug.,  504. 

The  court  held,  that  a  contingent  remainder  may  take  effect  in  some, 
and  not  in  all  the  persons  to  whom  it  is  limited,  according  as  they  come 
into  being  before  the  determination  of  the  particular  estate,  and  others  not. 
A  remainder  may  vest  immediately  in  those  children  who  were  living  at 
the  date  of  the  deed,  subject  not  to  an  absolute  divestment,  but  to  an  altera- 
tion or  lessening,  by  the  birth  of  other  children.  At  each  subsequent  birth, 
the  remainder  would  open  and  let  the  child  in. —  Wager  v.  Wager,  1  Serg. 
Sr  Rawle,  Penn.  Rep.,  p.  374.  Dunwoodie  v.  Ried,  3  Serg.  Sf  Ramie's 
Pennsylvania  Rep.,  435.  Chomleifs  case,  Co.,  51.  Fearne  Cont.  Rem., 
375. 

7.   What  is  the  rule  in  Shelley's  case  % 

That  when  the  ancestor,  by  any  gift  or  conveyance,  taketh  an  estate 
of  freehold,  and  in  the  same  gift  or  conveyance  an  estate  is  limited,  either 
mediately  or  immediately,  to  his  heirs,  in  fee  or  in  iaW,  the  heirs  are  words 
of  limitation  of  the  estate,  and  not  words  of  purchase. —  1  Coke''s  Rep., 
104.  Preston  on  Estates,  vol.  1,  p.  283,  419.  Cruisers  Dig.,  tit.  32,  ch. 
22.     Co.  Litt.,  376,  h. 

The  rule  is  equally  applicable  to  conveyances  by  deed,  and  to  limi- 
tations in  wills,  whenever  the  limitation  gives  the  legal,  and  not  the  mere 
trust  or  equitable  title.  But  there  is  more  latitude  of  construction  allow- 
ed in  the  case  of  wills,  in  furtherance  of  the  testator's  intention  ;  and  the 
rule  seems  to  have  been  considered  as  of  more  absolute  control  in  its  ap- 
plication to  deeds.  When  the  rule  applies,  the  ancestor  has  the  power 
of  alienation,  for  he  has  the  inheritance  in  him  ;  and  when  it  does  not  ap- 
ply, the  children  or  other  relations,  under  the  denomination  of  heirs,  have 
an  original  title  in  their  own  right,  and  as  purchasers  by  that  name.  The 
policy  of  the  rule  was,  that  no  person  should  be  permitted  to  raise  in  an- 
other, an  estate  which  was  essentially  an  estate  of  inheritance,  and  at  the 
same  time  make  the  heirs  of  that  person  purchasers. 

Various  considerations  have  been  supposed  to  have  occurred  in  pro- 
ducing the  rule,  but  the  judges,  in  Perrin  v.  Blake,  imputed  the  origin  of  it 
to  principles  and  policy  deduced  from  feudal  tenure  ;  and  that  opinion 
has  been  generally  followed  in  all  the  succeeding  discussions. 

Mr.  Justice  Blackstone,  in  his  argument  in  the  exchequer  chamber, 
in  Perrin  v.  Blake,  Harg.  Law  Tracts,  489,  does  not  admit  that  the  rule  took 
its  rise  merely  from  feudal  principles  ;  and  he  says  he  never  met  with  a 
trace  of  any  such  suggestion  in  any  feudal  writer.  He  imputes  its  origin, 
growth,  and  establishment,  to  the  aversion  that  the  common  law  had  to 
the  inheritance  being  in  abeyance  ;  and  it  was  always  deemed  by  the 
ancient  law  to  be  in  abeyance  during  the  pendency  of  a  contingent  re- 
mainder in  fee  or  in  tail.  Another  foundation  of  the  rule,  as  he  observes, 
was  the  desire  to  facilitate  the  alienation  of  land  and  to  throw  it  into  the 
track  of  commerce  one  generation  sooner,  by  vesting  the  inheritance  in 
the  ancestor,  and  thereby  giving  him  the  power  of  disposition. 
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In  Doe  V.  Laming,  2  Bur.  Rep.,  1100,  Lord  Mansfield  coiii-ideif^d  the 
maxim  to  have  been  orio'mallj-  introduced,  not  only  to  save  to  the  lord  the 
fruits  of  his  tenure,  but  likewise  for  the  sake  of  specialty  creditors  ;  had 
the  limitation  been  construed  a  contingent  remainder,  the  ancestor  might 
have  destroyed  it  for  his  own  benefit  ;  and  if  he  did  not,  the  lord  would 
have  lost  the  fruits  of  his  tenure,  and  specialty  creditors  their  debts. 

The  rule  as  to  legal  estates  has  had  a  prescriptive  and  uncontrollable 
authority,  but  the  courts  of  equity  have  not  considered  themselves  bound 
to  an  implicit  observance  of  it  in  respect  to  limitations  whicli  do  not  in- 
clude or  carry  the  legal  estate.  h\  marriage  articles,  for  instance,  where 
there  is  a  covenant  to  settle  an  estate  upon  A.  for  life,  and  the  heirs  of 
his  body,  the  courts  look  at  the  end  and  consideration  of  the  settlement, 
and  bej'ond  the  legal  operation  of  the  words. 

So  also,  in  decreeing  the  execution  of  executory  trusts,  the  court  of 
chancery  has  departed  from  what  would  be  the  legal  operation  of  the  words 
limiting  the  trust,  when  applied  to  legal  estates  ;  and  the  words  heirs  of  the 
body  of  cestui  que  trust,  although  preceded  by  a  limitation  for  life  to  the 
cestui  que  trusf,  are  construed  to  be  words  of  purchase  and  not  of  limita- 
tion.— Trevor  v.  Trevor,  1  Eq.  Cas.  Jlbr.,  387,  pi.  7.  Jones  v.  Laughion^ 
Ibid,  392,  pi.  2.  Streatfidd  v.  Strentfield,  cases  temp.  Talh.,  176.  Hon- 
our V.  Honour,  2  Vern..,  6.oS.  Ball  v.  Coleman,  1  B.  Wm.,  14--2.  High- 
way v.  Bonnnr,  1  Bro.,  r)S4.  Fearne  on  Remainders,  141.  Bagshaw  v. 
Spencer,  1  Ves.,  14.2.  2  .^tk.  Rep.,  346,  .^90.  1  Coll.  Jurid.,  no.  15. 
Fenrne  on  Remainders,  142,  175,  181.  Conlson  v.  Coulson,  2  .'^(k.  Rep.., 
246.  Sir.  Rep.,  1125.  Wright  v.  Peason,  1  Eden,  119.  Fearne  on 
Remainders,  159,  169.  Jones  v.  Morgan,  1  Bro.,  206.  Papillion  wRice, 
2  P.  IVm.,  471. 

There  are  several  cases  in  which  a  devisee,  the  words  heirs,  or  heirs 
of  the  body  have  been  taken  to  be  words  of  purchase,  and  not  of  limitation, 
in  opposition  to  the  rule  in  Shelley\s  case. 

1.  Where  no  estate  of  freehold  is  devised  to  the  ancestor,  or  he  is 
dead  at  the  time  of  the  devise. 

In  that  case  the  heir  cannot  take  by  descent  when  the  ancestor  never 
laid  in  him  any  descendable  estate.  It  is  the  same  thing  if  the  ancestor 
takes  only  a  chattel  interest  by  the  devise. 

2.  VV'here  the  testator  annexes  words  of  explanation  to  the  word  heirs, 
as  to  the  heirs  of  A.  n^w  living.  Showing  thereby,  that  he  meant  by  the 
word  heirs  a  mere  descriptio  personarum,  or  specific  designation  of  certain 
individuals;  or  where  the  testator  superadds  words  of  explanation,  or 
fresh  words  of  limitation,  and  a  new  inheritance  is  grafted  upon  the  heirs 
to  whom  he  gives  the  estate. — Sir  Thomas  Tippen's  case,  cited  in  1  P. 
ff  OT.,  359.  Co.  LjV/.,  319,  6.  Burchett  v.  Durdani,  2  Vent.,  31\.  Car., 
154,  S.  C.  Archer's  case,  1  Co.,  66.  Lisle  v.  Gray,  2  Lev.,  233.  Tho. 
Raym.,  315,  S.  C.  Luddington  v.  Kime,  1  Lord  Raym.,  203.  Backhouse 
V.  Wells,  1  Eq.  Cas.  Jlbr.,  184,  pi.  27.  Doe  v.  Laming,  2  Bur.  Rep.,  1 100. 
Justice  Blackstone's  arg.  in  Perrin  v.  Blake.  Harg.  Law  Tracts,  504, 
505.  Co.  Lilt.,  9  a.  Hatterley  v.  Jackson.  Sir.,  1 172.  The  Master  of 
the  Rolls  in  Stanley  v.    Wife,  1  Cox's  cases,  432.      WihVs  case,  6  Co.,  16. 
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Dlngley  v.  Dingley,  5  Mass.  Rep.,  533.  Doe  v.  Provooat,  4>  Johnson's 
Rep.,  61. 

Tlie  great  difficulty  has  been  to  settle  when  the  rule  and  when  the 
intention  in  opposition  to  the  rule,  shall  prevail.  We  have  seen  the  effort 
that  was  made  by  L"rd  Hardwicke  in  Bagshaw  v.  Spencer,  to  allow  the 
rule  to  be  controlled  by  the  intention  of  the  testator;  and  in  the  g-reat  case 
of  Pen  in  v.  Blake,  the  court  of  King's  Bench  made  the  rule  yield  to  the 
testator's  manifest  intent;  even  where  the  limitation  was  of  a  legal,  and 
not  o(  a  trust  estate. — 1  Coll.  Jurid.,  no.  10,  4  Burr.  Rep.,  2.o79.  Walker 
V.  Snowe,  Palm.,  359.  Lisle  v.  Gray,  2  Lev.,  223.  Backhouse  v.  Wells, 
1  Eq.  Cas.  ^6/-.,  ISi.  Bagshaio  v.  Spencer,  1  Coll.  Jurid.,  15.  ./owes  v. 
Morgan,  I  I3ro.,  206.  Fearne  on  Remainders,  223.  Hodgson  v.  Ambrose, 
Doug.  Rep.,  337.  Doe  v.  Smith,  7  Term  Rep.,  531.  Doe  v.  Colyer,  11 
Easi^s  Rep.,  548.  Doe  v.  Jesson,  2  Bligh.,  2.  Doe  v.  Harvey,  4  Barn.  Sr 
Crcsw.,  610. 

The  rule  in  Shelley's  case  has  been  received  and  adopted,  in  these 
United  States,  as  part  of  the  system  of  the  common  law.  In  South  Caro- 
lina the  rule  was  early  acknowledged. — Dott  v.  Connington,  1  Bay.,  453, 
and  in  a  recent  case,  after  a  long  controversy  and  conflicting  decisions, 
the  court  of  appeals,  upon  great  consideration,  decided  a  case  upon  the  ba- 
sis of  the  authority  of  the  rule  in  Shelley^s  case,  Carr  v.  Porter,  1  M^Cord's 
Rep.,  60. 

The  rule  was  also  fully  admitted  as  a  binding  authority,  in  Vir- 
ginia, in  the  case  of  Ray  v.  Garnet,  2  Wash.  Rep.,  9,  though  it  was  allow- 
ed to  be  under  the  control  of  the  testator's  intention  ;  and  in  Maryland  it 
has  received  the  clearest  elucidation,  and  the  most  unqualified  support. — 
In  Horn<'.  v.  Lyeth,  4  Har.  Sr  Johns.  Rep.,  431,  the  rule,  under  all  its 
modificalions  and  exceptions,  was  learnedly  and  accurately  expounded. 

In  Massachusetts,  New  York,  Connecticut,  and  New  Jersey,  the  rule 
has  been  abolished  by  statute. — Statutes  of  Conn.,  1821.  Mass.  Revised 
Statutes,  1835.  Statutes  of  J^ew  Jersey,  1830.  1  J^ew  York  Revised 
Statutes,  725. 

In  Ohio  the  rule  has  been  recognized. — Freely  v.  Moore,  5 Hammond, 
299. 

8.  What  is  the  general  rule  as  to  the  particular  estate  necessary  to  sup- 
port a  remainder  1 

Ther»?  must  be  a  particular  estate  to  precede  a  remainder,  for  it  ne- 
cessarily implies,  that  a  part  of  the  estate  has  been  already  carved  out  of  it 
and  vested  in  immediate  possession  in  some  other  person.  The  particular 
estate  must  be  valid  in  law,  and  formed  at  the  same  time  and  by  the  same 
instrument,  with  the  remainder. 

The  latter  cannot  be  created  for  a  future  time,  without  an  intervening 
estate  to  support  it.  If  it  be  an  estate  of  freehold,  it  must  take  effect 
presently,  either  in  possession  or  remainder  ;  for,  at  common  law,  no  estate 
of  freehold  could  pass  without  livery  o(  seisin,  which  must  operate  either 
immediately,  or  not  at  all. 

"  If  a  man,"  said  Lord  Coke,  "  makes  a  lease  for  life,  to  begin  at  a 
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day  to  come,  he  cannot  make  present  livery  to  a  future  estate,  and,  there- 
fore, in  that  case,  nothing  passeth."  Though  a  term  of  years  may  be 
granted  to  commence  infuturo^  an  estate  of  freehold,  limited  on  such  fu- 
ture interest,  would  be  void.  When,  therefore,  a  freehold  remainder  is 
intended  to  be  created  and  vested,  it  is  necessary  to  create  a  previous  par- 
ticular estate  to  subsist  in  the  meantime,  and  to  deliver  immediate  pos- 
session of  it,  which  is  construed  to  be  giving  possession  also  to  liim  in 
remainder,  since  the  particular  estate  and  the  remainder  constitute  one  and 
the  same  estate  in  law. — Plowd.,  25.  Doctor  v.  Studtnt,  Diul.  2,  ck.  1. 
Moore  V.  Parker,  4  Mod.  Rfp.,  316. 

9.  What  is  the  rule  as  to  within  what  time  a  contingent  remainder  must 
vest  1 

The  interest  to  be  limited  as  a  remainder,  either  vested  or  contingent, 
must  commence  or  pass  out  of  the  grantor  in  the  same  instrument,  and  at 
the  same  time  of  the  creation  of  the  particular  estate,  and  not  afterward.  It 
must  vest  in  the  grantee,  either  vi  esse,  or  by  right  of  entry,  during  the  con- 
tinuance of  the  particular  estate,  or  at  the  very  instant  that  it  determines. 
— Plowd.,  2^  2S.  Co.  Litt.,  49,  a.  b.  Colthirst  v.  Bcjuskin,  Plov:d.  i?ep., 
25.      jJrcher^s  case,  1  Co.,  66.      Cliudleigh''s  case,  1  Co.,  138. 

If  the  particular  estate  terminates  before  the  remainder  can  vest,  the 
remainder  is  gone  for  ever;  for  a  freehold  cannot,  according  to  the  com- 
mon law,  commence  in  futuro. — 3  Co.,  21,  a.  2  Blnckst.  Com.,  168. 
Preston  on  ^Ibstracts,  vol.  \,  p.  ll-i.  Reeve  v.  Long,  1  Salk.,  227.  Good' 
tittle  V.  Wood,  7  Term  Rep.,  103.  Steadfast  v.  jXiclmll,  3  Johns.  Cus.,  18. 
■Swift  V.  Dvffield,  5  Serg.  Sf  Rawle,  38.  Statute  of  Jllahama,  1812.  Mar- 
sellis  V.  Thalkimer,  ^  Paige,  35.  Code  JVapolcon,  art.  312,  314'.  Code  of 
Louisiana,  art.  205. 

The  remainders  must  be  so  limited  as  to  await  the  natural  detjrmina- 
tion  of  the  particular  estate,  and  not  ^o  take  efl'ect  in  possession  upon  an 
event  which  prematurely  determines  it. — Coganv.  Cogan,  Cro.  Ehz.,  360. 
Plowd.  Rep.,  24,  b.  29,  a.  b. 

This  is  the  true  characteristic  of  a  remainder,  and  the  law  will  not  al- 
low it  to  be  limited  to  take  effect  on  an  event  which  gues  to  d>?feat  or 
abridge,  or  work  the  destruction  of  the  particular  estate  ;  and  if  limited 
to  commence  on  such  a  condition,  it  is  void.  Thus,  if  there  be  a  lease  to 
A.  for  life,  and  if  B.  do  a  certain  act,  that  the  estate  of  A.  shall  then  cease, 
and  the  remainder  immediately  vest  in  C,  it  is  clear  that  the  remainder 
will  be  void  in  that  case. — Plov;d.  Rep.,  29,  b.  Fearne  on  Re?n.,  333, 
^Y.  Y.  Rev'd.  Statutes,  vol.  1,  p.  725,  sec.  7. 

A  contingent  remainder  may  fail  as  to  some,  and  take  effect  as  to 
other  persons,  in  consequence  of  some  only  of  the  persons,  entitled  in  re- 
mainder, coming  in  esse  during  the  particular  estate;  as  in  the  case  of  a 
remainder,  to  tjie  right  heirs  of  A.  and  B.,  and  A.  only  dies  during  the  con- 
tinuance of  the  preceding  estate,  whereby  the  remainder  vests  in  his  heirs. 
Cro.  tit.  Done,  dr  Rem.  PL,  21.  Matthews  v.  Temple,  Comb.,  467.  Fearne 
on  Remainders,  393. 

10.  What  is  the  rule  as  to  the  destruction  of  contingent  remainders  ^ 
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If  the  particular  estate  determine  or  be  destroyed  before  the  con- 
tingency happens  on  which  the  expectant  estate  depended,  and  leave  no 
right  of  entry,  the  remainder  is  annihilated.  The  alteration  in  the  parti- 
cular estate  which  will  destroy  the  contingent  remainder,  must  amount  to 
an  alteration  in  its  quantity,  and  not  merely  in  the  quality. — Fmrtic  on  Re- 
mainders, 426.  Lane  v.  Plannell,  1  Roll  Rep.,  238,  317,  437.  Hitrriso?i 
V.  Belsaij,  T.  Rayrn.,  413  ;  and,  therefore,  the  severance  of  the  jointure  be- 
tween two  joint  tenants  far  life,  will  not  destroy  the  contingent  remainder, 
limited  after  their  joint  estate.  The  particular  estate  in  the  tenant,  or  for 
life,  may  be  destroyed  by  feoffment  or  fine  ;  for  these  conveyances  gain  a 
fee  by  disseisin,  and  leave  no  particular  estate  ifi  essc,  or  in  right,  to  sup- 
port the  contingent  remainder. — Archer\  case,  1  Co.,  66.  CliudleigH's 
case,  1  Co.,  120,^137,  b.  2  Roll  Mr.,  418,  pi.,  12.  Purefoy  v.  Rogers,  2 
Lev.,  39.  So,  if  the  tenant  for  life  disclaimed  on  record,  as  by  a  fine,  a 
forfeiture  was  incurred  upon  feudal  principles  ;  and  if  the  owner  of  the 
next  vested  estate  of  freehold  entered  for  the  forfeiture,  the  contingent 
remainder  was  destroyed. — Co.  Litt.,  252. 

A  merger,  by  the  act  of  the  parties,  of  the  particular  estate,  is  also 
equally  ineffectual  as  a  fine  to  destroy  a  contingent  remainder. — Bloss  v. 
C/anmorris,  3  Bligh.  Sf  Jlpp..,  62.  Purefoy  v.  Rogers,  2  Snund.  Rep.,  3S6. 
Feariie  on  Remainders,  432,  434.     Cromp  v.  jYorwoo/,  7  Taunt.  Rep.,  362. 

11.  What  is  the  rule  as  to  the  transfer  of  remainders  I 

A  vested  remainder,  lying  in  grant,  passes  by  deed  without  livery; 
but  a  contingent  remainder  is  a  mere  right,  and  cannot  be  transferred  be- 
fore the  contingency  happens,  otherwise  than  by  way  of  estoppel.  Lord 
Coke  divides  estoppels  into  three  kinds,  viz.  :  by  matter  of  record,  as  by 
letters  patent,  fine,  common  recovery  and  pleading  ;  by  matter  in  writing, 
as  by  deed  indented  ;  and  by  matter  in  pais,  as  by  livery,  by  entry,  by 
acceptance  of  rent,  and  by  partition.  Any  conveyance  by  matter  of  re- 
cord, or  by  deed  indented,  of  an  executory  or  contingent  interest,  will 
work  an  estoppel.  Thus,  if  there  be  an  estate  to  A.  and  B.,  and  to  the 
survivor  in  fee,  a  conveyance  operating  by  way  of  an  estoppel  will  bind 
the  contingent  remainder  in  fee  in  the  survivor.  A  lease  and  release,  if 
the  latter  be  by  deed  indented,  will  work  an  estoppel.  The  estate  for  life 
is  the  only  tangible  interest,  and  the  other  is  a  mere  possibility  ;  and  es- 
toppels exist  where  no  interest  passes  from  the  party.  All  contingent 
and  executory  interests  are  assignable  in  equity,  and  will  be  enforced,  if 
made  for  a  valuable  consideration  ;  and  it  is  settled,  that  all  contingent 
estates  of  inheritance,  as  well  as  springing  and  executory  uses  and  pos- 
sibilities, coupled  with  an  interest,  where  the  person  to  take  is  certain, 
are  transmissible  by  descent,  and  devisable.  If  the  person  be  not  ascer- 
tained, they  are  not  then  possibilities  coupled  with  an  interest,  and  they 
cannot  be  either  devised  or  descend  at  the  common  law. 

Contingent  and  executory,  as  well  as  vested  interests,  pass  to  the 
real  and  personal  representatives,  according  to  the  nature  of  the  interest, 
and  entitle  the  representatives  to  them  when  the  contingency  happens. — 
Co.  Litt.,  352.     Hamilton  v.  Elliott,  1  JV.  H.  cases,  182.     Weale  v.  Lower 
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Pollex.  Rep.,  54,  61.  AW  v.  Benby,  3  Simons  Rep.,  103.  Co.  Lite,  45. 
Benseley  v.  Ihirden,  2  Sim.  6i  Stu.,  519.  Doe  v.  Martyn,  §  Barn.  S)-  Cresw., 
497.  Doe  v.  Oliver,  10  Barn.  4"  Cresw.,  181.  S^ou'C  v.  PFyse,  7  Conn. 
iZf/).,  2M-.  Carver  v.  Jackson,  4  Peters'  S.  C.  Rep.,  83.  Jackson  v. 
Parkhurst,  9  Wendell,  209.  Pellatrenu  v.  Jackson,  11  Wendell  Rep.,  117. 
i/j/^,  5CC.  4+6.  Co.  L2«.,  76.  Jackson  v.  Wright,  14  Jo/i?i5.  iJe/).,  193. 
Dffl/^  V.  Da;Y,  7  Cown.  i?e/>.,  250.  Juckson  v.  Winslow,  9  Cowen's  Rep., 
1.  Jackson  v.  Vanderheyden,  17  Jo/ms.  iJep.,  167.  i2oe  v.  Jo/ics,  1  //. 
Blacksl.  Rep.,  30.  .A/oore  v.  Hawkins,  1  7/»?:c/,  33.  Jones  v.  Roe,  3  Term 
/?e;).,  88.  i2oe  v.  Griffiths,  1  ^T/ra.  5/«cA:.  i2e;j.,  605.  r^ngA/  v.  fF^7■gA^ 
1  Fes.,  411.  Fearne  on  Remainders,  Ab^.  Preston  on  Abstracts,  vol.  2, 
V.  119.  Goodtittle  V.  PToorf,  PF?7/'5  iJe;?.,  211.  Goodright  v.  Searle,  2 
'Wilson,  29.  ^Veti)  YorA;  Revised  Statutes,  vol.  1,  />.  723,  *ec.  9,  10,  <$•  13. 
iAi<^,  725,  sec.  35, 


RENTS. 

1.  What  is  a  rent  1 

Rent  is  certain  profit  in  money,  provisions,  chattels,  or  labor,  issuing 
out  of  lands  and  tenements,  in  retribution  for  the  use  ;  and  it  cannot  issue 
out  of  a  mere  privilege  or  easement. — 2  Black.  Com.,  41.  Gilbert  on 
Rents,  9.     Co.  Litt.,  142,  a.     Busard  v.  Chapel,  8  Barn.  <S'  Cres.,  141. 

2.  What  were  the  different  kinds  of  rent  at  common  law  1 

Rent  service,  rent  charge,  and  rent  sec. — 2  Blackstone's  Commen- 
tary, 41. 

Rent  service,  was  where  the  tenant  held  his  land  by  fealty,  or  other 
corporeal  service  incident  to  the  tenancy,  as  fealty,  homage,  or  other 
service. 

A  right  of  distress  was  inseparably  incident  to  this  rent.  Rent  charge, 
or  fee-farm  rent,  is  where  the  rent  is  created  by  deed,  and  the  fee  granted  ; 
and  as  there  is  no  fealty  annexed  to  such  a  grant  of  the  whole  estate,  the 
right  of  distress  is  not  an  incident,  and  it  requires  an  express  power  of 
distress  to  be  annexed  to  the  grant,  which  gives  it  the  name  of  a  rent- 
charge,  because  the  lands  are,  by  the  deed,  charged  with  a  distress. 
Rent  sec,  seccus,  or  barren  rent,  was  rent  reserved  by  deed  without  any 
clause  of  distress,  and  in  a  case  in  which  the  owner  of  the  rent  had  no 
future  interest  or  reversion  in  the  land. — Lift.,  213.  Co.  Litt.,  142,  a. 
Litt.,  217.     Co,  143,  b. 

In  Louisiana,  the  contract  of  rent  for  lands  is  a  contract  by  which 
any  of  the  parties  conveys  and  cedes  to  the  other  a  tract  of  land,  or  any 
other  immovable  property,  and  stipulates  that  the  latter  shall  hold  it  as 
owner,  but  reserving  the  former  an  annual  rent  of  a  certain  sum  of  money, 
or  a  certain  quantity  of  fruits,  which  the  other  party  binds  himself  to  pay 
him. — Partidas,  5,  8,  28.  Febrero,  1,  8,  sec.  1,  p. .4:.  Recopilacion,  15,  5. 
I,  Lou.  Civil  Code,  art.  2751. 
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It  is  of  the  essence  of  the  conveyance  that  it  be  made  in  perpetuity  ; 
if  it  be  made  but  for  a  limited  time,  it  is  a  lease. 

The  thing  sold,  with  reservation  of  rent,  becomes  the  property  of  the 
person  receiving  it,  in  the  same  manner  as  the  thing  sold  becomes  the 
property  of  the  purchaser  ;  but  whereas  the  purchaser  may  make  what  use 
he  pleases  of  the  thing  bought,  and  may  even  destroy  it,  when  he  has 
paid  the  price,  the  purchaser  under  reservation  of  rent  is  bound  to  pre- 
serve the  thing  in  good  condition,  that  it  may  continue  capable  of  produc- 
ing wherewith  to  pay  the  rent. 

Art.  2756.  When  a  thing  sold  is  destroyed  from  unforeseen  accident, 
the  loss  falls  entirely  on  the  purchaser ;  in  case  of  a  sale  reservino-  rent, 
the  loss  is  sustained  by  both  parties — for,  on  one  side,  the  lessee  loses  the 
enjoyment  of  the  thing,  and  on  the  other,  the  lessor  loses  the  right  to  de- 
mand the  rent,  which  is  extinguished  Btit  in  order  that  the  rent  be  ex- 
tinguished, the  thing  must  have  perished  entirely  ;  if  it  be  lost  only  in 
part,  the  rent  is  only  reducible  in  proportion  to  the  loss. 

The  rent  charge,  although  stipulated  to  be  perpetual,  is  essentially 
redeemable.  But  the  seller  may  determine  the  terms  of  the  redemption, 
and  stipulate  that  it  shall  not  take  place  until  after  a  certain  time,  which 
can  never  exceed  thirty  years. — 5  M.  Rep.^  311.  Mayer  et  al.  x.  Du- 
phssis. 

Land  was  alienated  on  a  perpetual  rent  payable  quarterly,  condition- 
ed, that  if  the  vendee  should  fail  to  pay  two  consecutive  instalments  of  the 
rent,  he  should  lose  all  his  right  to  the  premises,  and  might  be  expelled 
therefrom  on  the  simple  order  of  a  judge,  obtained  on  the  oath  of  the  ven- 
dor. Vendee  died  after  suit  commenced  against  him  for  arrearage  of  rent, 
but  before  judgment.  The  tutor  and  under  tutor  of  the  minor  heirs,  made 
a  private  contract  with  the  vendor  to  retrocede  the  property  on  the  claim 
against  the  estate  being  released  ;  but  the  act  drawn  up  for  the  purpose 
of  carrying  this  contract  into  eflect,  was  never  signed  by  the  tutor.  Held^ 
that  a  conveyance  of  the  same  property,  made  by  vendor,  to  a  third  party, 
was  good  against  the  minors,  and  that  their  rights  were  completely  divest- 
ed.— Clarke's  Heirs  v.  Christ''^  Church,  4  Lou.  Rep.,  286.  Pouliney  v. 
Barrett,  8  Lou.  Rep.,  58. 

3.  What    was  the    ancient  rule  of   law,  as  to  whom  rent  must  be  re- 
served ■? 

That  the  rent  must  be  reserved  to  him  from  whom  the  land  proceed- 
ed, or  to  his  lawful  representatives,  and  it  cannot  be  reserved  to  a 
stranger. 

The  person  who  distrains,  must  have  some  reversionary  interest  to 
sustain  the  right.  If  the  landlord  dies  before  the  rent  becomes  due,  it 
goes  to  the  heir  as  incident  to  the  reversion ;  but  if  he  dies  after  the  rent 
liad  become  payable,  it  goes  to  the  executor  or  administrator  as  part  of  the 
personal  estate,  and  the  executor  or  administrator  has  the  same  remedy  by 
action  or  by  distress,  for  the  recovery  of  all  such  arrears,  that  the  testator 
or  intestate  might  have  had  if  living. — Litt.,  sec.  34.6.  Co.,  Liti.,  143,  b. 
\6  Johns.  Rep.,    159.     2  Cowen's   Rep.,   652.     ]  Saund.  Rep.,  281,  n.  U. 
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Strafford  v.  Wentwortk,  Prec.  in  Ch.,  555.  Rockingham  v.  Penrice,  1  P. 
Wm.,  177.  Laws  of  J^ew  York,  sess.  36,  ch.  63,  sec.  18.  JVeta  Yor/c  i2e- 
vised  Statutes,  vol.  1,  747,  sec.  21,  22.     2  Dana^s  Ken.  Rep.,  54. 

4.  What  is  the  rule  as  to  the  liability  of  a  tenant  for   rent,  where  the 
premises  are  fortuitously  destroyed  \ 

It  is  a  well-settled  rule  of  the  common  law  of  England,  that  upon  an 
express  contract  to  pay  rent,  the  loss  of  the  premises  by  fire,  or  inunda- 
tion, or  external  violence,  will  not  exempt  the  party  from  his  obligation 
to  pay  the  rent.  The  case  of  Hallet  v.  Wylie,  3  Johns.  Rep.,  34,  was  de- 
cided on  that  principle,  and  the  principal  Englishauthorities  were  reviewed. 
Since  that  decision,  the  point  has  been  presented  and  decided  the  same 
way  in  the  English  C.  B.,  in  Baker  v.  Holtzapffell,i  Taunt.  Rep.,  45.  And 
the  unsettled  question,  whether  a  court  of  equity  would  grant  relief  to  the 
tenant  against  the  landlord's  claim  at  law  for  rent,  has  also  been  put  at 
rest  by  the  decisions  in  Hare  v.  Grove,  3  ^nsL  Rep.,  687,  in  the  English 
Exchequer,  and  of  Holtzapffell,  IS  Vesey,  Rep.,  1 15  ;  Leeds  v.  Chatham,  1 
Simon,  146  ;  in  the  English  court  of  chancery.  In  both  of  these  cases, 
the  court  of  equity  refused  to  interfere  in  favor  of  the  tenant,  who  was 
considered  as  having  no  equity  against  the  effect  of  his  own  express 
agreement  to  pay  the  rent.  The  same  rule  prevails  equallj'^  in  England, 
and  in  this  country,  in  the  case  of  an  express  covenant  to  pay  rent. — Pol- 
lard V.  Shaeffer,  1  Dallas''  Rep.,  210.  Fowler  v.  Bolt,  6  .Mass.  Rep.,  63. 
Wagner  v.  White,  4  Hnr.  4*  Jo/i?iS.,  564.  Leeds  v.  Chatham.  1  Simon,  146, 
con'ra.  Ripley  v.  Wightman,  4  .McCord,  447.  Gates  v.  Green,  4  Paige, 
355.     La.J\Io(t  V.  Sterritt,  1  Har.  4'  Johns.,  42. 

It  is  to  be  observed,  that  the  case  only  applies  to  express  agreements 
to  pay  ;  and  if  a  party  will  voluntarily  create  a  duty  or  charge  upon  him- 
self, he  ought  to  abide  by  it  when  the  other  party  is  not  in  fault,  and  when 
he  might  have  provided,  if  he  had  chosen,  against  his  responsibility  in 
case  of  such  accidents.  The  loss  of  the  rent  must  fall  either  on  the  les- 
sor or  lessee,  and  there  is  no  more  equity  that  the  landlord  should  bear  it 
than  the  tenant,  when  the  tenant  has  engaged  expressly  to  pay  rent,  and 
when  the  landlord  must  bear  the  loss  of  the  property  destroyed. 

Where  a  lease  was  executed  of  three  rooms  in  a  building,  and  of  a 
landing  on  a  navigable  canal,  embracing  a  front  of  200  feet,  and  the  lessee 
covenanted  to  pay  a  certain  annual  rent  so  long  as  he  should  be  permitted 
to  occupy  the  premises,  it  was  held,  that  the  destruction  of  the  rooms  by 
fire,  was  not  embraced  within  the  qualification  contained  in  the  covenant; 
and  at  all  events,  to  entitle  the  defendant  to  a  discharge  from  the  rent,  he 
should  have  shown  a  surrender  of  the  residue  of  the  demised  premises; 
that  while  he  remained  in  possession  of  any  part  of  the  premises,  he  could 
only  claim  a  pro  rata  abatement  of  the  rent. —  Wil/ard  v.  Tillman,  19 
Wend.,  358. 

The  appropriation  of  a  mill  privilege,  (the  subject  of  a  demise),  by 
the  canal  commissioners,  is  not  an  eviction  by  title  paramoimt,  so  as  to  re- 
lieve the  lessee  from  the  payment  of  rent  and  performance  of  covenants  j 


i 


RENTS.  535 

being  entitled  to  compensation,  the  premises  cannot  be  deemed  as  taken 
from  the  lessee  by  title  paramount. — Folts  v.  Huntley,  7  Wend.,  210. 

In  Lamott  v.  Stcrret,  1  Har.  4"  Johns.  Md.  Rep.,  42,  the  court  held, 
that  notwithstanding  the  houses  demised  be  burned,  the  lessor  is  entitled 
to  the  rent  for  the  period  of  the  lease.  And  in  Redding  v.  ?Iall,  1  Bibb., 
536,  the  same  principle  was  laid  down,  that  if  the  premises  were  destroy- 
ed by  inevitable  calamity,  the  tenant  remained  liable. — S.  P.  Hallet  v. 
Wylie,  3  Johns.  Rep.,  44.  Fowler  v.  Bott,  6  Mass.  Rep.,  63.  Ross  v. 
Oveittcn,  3  Cal/.,  309.  Waggoner  v.  White,  4  Har,  <^  Johns.  Rep.,  564. 
Pollird  V.  Shaeffer,  2  Ball.  Rep.,  210. 

5.  What  was  the  rule  of  the  Koman  law  in  the  above  case  ? 

The  rule  of  the  Roman  law  (a  rule  indicated  by  reason,  justice,  and 
the  nature  of  the  contract)  was,  that  if  the  subject  matter  out  of  which  the 
rent  issued,  perished  by  inevitable  accident,  or  became  unfit  for  the  pur- 
poses to  which,  under  the  contract,  it  was  destined  to  be  appropriated, 
the  rent  abated.  Si  ager  terrm  motu  ila  corruerit,  ut  nusquam  sit  damno 
domini  esse  y  oportere  enim  agrum  prcestare  conductori,  ut  frui possit.—Dig., 
lib.  19,  tit.  2,  b.  15,  sec.  2.  Si  capras  latrones  citra  tuamfraudtm  abegisse 
probari  potest,  judicio  locati  causam  prcestnre  nnn  cogeris  ;  atque  temporis 
quod  insecutum  est  mercedes  ut  indebitas  recuperabis. — idem,  I.  9,  sec.  4. 

In  conducto  fundo,  si  conductor  sua,  opera  aliquid  necessario  vel  utiliter 
auxftit,  vel  edificaverit,  vel  instituerit,  cum  id  non  convenisset  recipienda  ea 
qU(B  impendit  ex  conducto,  cum  doinino  fundi  experiri  potest. — I>ig.,  lib.  19, 
tit.  2, 1.  55,  sec.  1. — C.  Gl.     Code,  lib.  4,  tit.  65,  t.  3.     JVovel,  14,  cap.  1. 

Si  la  chose  louee  vient  a  perir  sans  qu'ily  ait  de  lafaut  dupreneur,  non 
seulement  il  n  est  point  lenue  de  la  payer,  mais  mime  des  ce  moment-la  le  loyer 
ne  court  plus  ;  car  en  reglant  la  rente  on  a  suppose  que  la  chose  subsisttraii 
pendant  tout  le  terns  que  dureait  le  contrat  y  ainsi  du  moment  que  la  chose 
n' est  plus  en  nature,  le  contrat  jinit  lui-meme. — Puffendorf,  par  Barb.,  liv. 
5,  c'i.  6,  sec.  2.     Grotius,  lib.  2,  cap.  12,  sec.  18. 

.    This  appears  to  have  been  the   rule  in  ancient   Egypt. — Herodotus, 
lib.  2,  cap.  109. 

If  the  tenant  is  turned  out  by  the  act  of  the  prince,  by  a  superior 
force,  or  by  force  of  some  other  accident : — or  if  the  land  or  tenement  is 
destroyed  by  an  inundation,  by  an  earthquake,  or  other  event,  the  lessor, 
who  was  bound  to  give  the  land  or  tenement,  cannot  demand  rent  for  it, 
and  will  be  obliged  to  restore  so  much  of  it  as  he  has  received  ;  but  with- 
out any  other  damages,  for  no  man  is  accountable  for  accidents. — 1  Do- 
mat,  tit.  483. 

The  doctrine  of  the  civil  law  upon  this  point,  has  been  adopted  by 
the  modern  nations  of  continental  Europe,  and  by  the  state  of  Louisiana. 
— Code  Jfap.,  art.  1722.  Pothier  Cont.  de  Louage,  n.  74,  n.  144  et  309. 
Soul.,  torn,  b,  p.  529,  torn.  7,  520  a  541.  Duranton  du  Cont.  de  Louige, 
liv.  3,  tit.  8. 

The  civil  code  of  Louisiana,  {art.  2667),  provides  that,  if  during  the 
lease,  the  thing  be  totally  destroyed  by  an  unforeseen  event,  or  if  taken  for 
a  purpose  of  public  utility,  the  lease  is  at  an  end.     If  it  be  destroyed  in 
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part  only,  the  lessee  may  either  demand  a  diminution  of  the  price,  or  a 
revocation  of  the  lease,  but  he  has  no  claim  for  damages. 

Potliier  has  laid  down  six  general  rules  for  the  abatement  of  xenls  : 

1.  Le  conducteur,  locataire  oufermier,  doit  avoir  ?-emise  du  loyer  pour 
le  tout,  lors<]ue  le  locateur  n'apu  lui  procurer  la  jouissance  ou  Puaage  de  la 
chose  loute. 

The  reason  of  this  principle  is,  that  the  contract  of  rent  is  in  the  na- 
ture of  a  sale  of  future  fruits,  of  which  the  rent  is  the  price  ;  and  as  the 
sale  of  future  fruits  is  not  valid,  the  price  is  due  only  as  the  fruits  come 
into  being-.— P^'Mjcr  Cont.  de  Louagc,  part  .3,  ch.  J,  7i.  1.39.  Id.,  Cord, 
de  Ventc. 

2.  Le  co?iductew\  locataire  ou  fermier,  que  le  locateur  na  pufaire  jouir 
pendant  une  partie  du  temps  du  bail,  doit  avoir  la  remise  du  loyer  pour  le 
temps  pendant  lequel  il  ri'a  pu  jouir. 

Tlie  reason  is,  that  each  part  of  the  rent  is  the  price  of  the  enjoy- 
ment for  each  part  of  the  time  during  which  the  lease  should  continue  ; 
therefore  the  rent  cannot  be  due  for  the  part  of  the  time  during  which  the 
tenant  has  not  had  the  enjoyment. 

3.  Le  cofiductf  ur,  locataire  ou  fermier,  que  le  locateur  rCa  pufaire  jouir 
de  quel  que  partie  de  la  chose  qtii  lui  a  ete  loute,  doit  avoir  la  remise  du  loyer 
de  cetfe  partie,  pendant  le  temps  qu'il  n'en  a  pu  avoir  la  jouissa?ice. 

This  results  from  the  second  principle. 

4.  Le  co?)ducteur,  locataire  ou  fermier,  nepeut  demander  remise  du  loyer, 
lorsque  V empechement  est  venu  de  sa  part. 

To  come  within  this  principle,  it  is  sufficient  that  there  was  a  possi- 
bility of  enjoying  or  using  the  thing. 

5.  Le  loyer  n'est  du  que  pour  la  jouissance  que  le  conducteur  a  (U  en 
Vertu  du  bail. 

According  to  this  principle,  if  the  lessee,  during  the  course  of  the 
lease,  acquires  the  full  property,  or  the  usufruct  of  the  thing  which  has 
been  rented,  he  will  be  discharged  from  the  rent  from  the  time  of  such 
acquisition. 

6.  Lorsque  le  conducteur  ?i'a  pas  prive  absolument  de  la  chose,  mais 
que  par  un  accident  imprevu  so,  jouissance  a  souJJ'ert  une  alteration  et  une 
diviinuiion  tres  considerable,  il  peut  dema7ider  une  diminution  proportion- 
nee  dans  le  loyer,  depuis  le  temps  que  sa  jouissance  a  souffert  cette  dirnin' 
ution. 

In  illustration  of  this  principle,  suppose  that  A.  has  rented  to  ]{.  an 
inn  situate  upon  the  high  road,  and  after  the  contract,  but  during  the  time 
of  the  lease,  the  road  should  be  changed,  so  that  the  inn  would  be  no 
longer  upon  the  road,  and  consequently  become  deserted  ;  in  this  case, 
though.the  locatory  enjoys  all  parts  of  the  house,  yet  he  may  demand  a 
diminution  of  the  rent, because  the  diminution  in  value  which  the  inn  has 
sustained  by  the  change  of  the  road  is  very  considerable.  But  if  A.,  the 
proprietor  of  the  only  inn  in  a  certain  place,  lease  it  to  B.,  and  during  the 
course  of  the  lease  there  are  established  other  inns  in  the  place,  which 
greatly  diminish  B.'s  profits,  this  is  no  cause  for  a  diminution. 

In  Louisiana,  in  order  to  entitle  the  lessee  to  an  abatement  by  reason 
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of  loss  of  crops,  &c.,  the  diminution  must   be  at  least  one-half  of  their 
value. — Civil  Code,  art.  2714. 

The  law  in  South  Carolina,  as  judicially  declared,  appears  to  be 
founded  upon  and  to  proceed  according  to  the  civil  law. — Ripley  v.  Wight- 
man,  4  McCoriPs  Rep.,  447. 

6.  What  is  the  rule  as  to  apportionments  of  rent'? 

There  are  two  modes  of  apportioning  rent.  The  one  is,  by  granting 
the  reversion  of  part  of  the  land  out  of  which  the  rent  issues  ;  the  other, 
by  granting  part  of  the  rent  to  one  person,  and  part  to  another. — Abbott, 
Ch.  J.,  5  Barnw.  Sc  Md.,  876. 

The  rent  is  to  be  apportioned  among  the  several  owners  of  the  rever 
sion,  or  of  the  rent,  according  to  the  value  of  the  land  ;  and  whenever  the 
question  becomes  a  litigated  one  in  a  court  of  justice,  it  is  the  business  of 
the  jury,  upon  evidence  produced,  to  apportion  the  rent  to  the  value  of  the 
land.  These  things  are  now  generally  regulated  by  the  agreement  of 
parties,  whenever  a  sale  of  part  only  of  the  demised  premises  is  made, 
and  the  tenant  has  no  concern  with  the  transaction,  since  he  pays  no 
more  than  his  stipulated  rent,  and  to  the  claimants  in  the  proportions  set- 
tled by  themselves.  There  is  no  doubt,  therefore,  that  a  rent  charge  may 
be  apportioned  whenever  the  reversioner,  or  owner  of  the  rent,  either  re- 
leases part  of  the  rent  to  the  tenant,  or  conveys  part  of  the  land  to  a 
stranger.  The  rent  is  also  liable  to  apportionment,  by  act  of  law,  as  in 
cases  of  descent  and  judicial  sales. —  Co.  Lilt.,  148,  a.  Gilbert  on  Rents, 
163.  Farley  v.  Craig,  6  Halsted,  262.  Walton  v.  Shirt,  Cro.  Eliz.,  742. 
Litt.,  sec.  221..  1  Roll.  Mr.  tit.  Apportionment,  D.,  pi.  3,  4,  5.  3  Kenfs 
Com.,  p.  470. 

7.  What  is  the  rule  as  to  the  assignment  of  rent  1 

Rent  arrear  is  a  chose  in  action,  and  is,  therefore,  not  assignable,  so 
as  to  give  an  action  in  the  name  of  the  assignee. — Demurest  v.  Willard, 
8  Cowen,  206. 

The  assignment  of  a  term,  by  way  of  mortgage  for  the  security  of  a 
debt,  does  not  divest  the  assignee  of  his  estate,  nor  destroy  the  relation  of 
landlord  and  tenant  between  him  and  his  tenant,  if  the  debt  for  which  the 
term  was  mortgaged,  be  paid  or  satisfied  previous  to  the  accruing  of  the 
rent. — Evertson  v.  Saxoye.r,  2  Wend.,  507. 

It  is  very  clearly  settled  by  authorities,  2  SaunJ.,  303,  note  3,  that 
although  debt  for  rent  cannot  be  maintained  against  a  lessee  who  has  as- 
signed, after  acceptance  of  rent  from  the  assignee,  yet  if  there  are  cove- 
nants in  a  lease  to  pay  the  rent,  the  covenants  remain  in  force,  and  an 
action  lies  upon  them  between  the  lessor  and  lessee,  notwithstanding  the 
assignment  and  the  acceptance  of  rent  from  the  assignee. — Fletcher  v. 
McFarlane,  12  Mass.  Rep.,  45.  In  this  case  the  privity  of  the  estate  be- 
ing gone  by  ihe  acceptance  of  rent  from  the  assignee,  the  privity  of  con- 
tract remained  unaffected.  See  Broome  v.  Hone,  Cro.  Eliz.,  633.  Bar- 
7iard  V.  Goodcall.  Cro.  Jac,  308.  Wadham  v.  Marlowe,  8  East,  314.  ^m- 
roil  v.  Mills,  A  D.  Sf  East,  99.  Buckland  v.  Hall,  8  Vesey,  95. 
68 
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Rich  leased  to  Randall,  for  one  year,  by  writing  under  seal.  Ran- 
dall occupied  two  quarters,  and  part  of  the  third,  and  left  the  house. 
Rich  let  the  premises  to  a  third  person  who  engaged  to  pay  the  rent,  and 
received  the  key  from  Rich,  who  had  received  it  from  Randall,  and  Ran- 
dall paid  Rich  for  two  quarters,  but  had  paid  nothing  on  the  third. 

Parker,  C.  J.,  held,  that  if  Rich  was  to  be  considered  the  agent  of 
Randall,  it  might  be  considered  an  ouster  of  Randall ;  and  if  not  so  con- 
sidered, it  might  be  viewed  as  an  assignment  of  the  term,  with  the  assent 
of  the  lessor,  and  the  whole  transaction  executed  and  complete  at  the  end 
of  the  term  by  the  acceptance  of  rent,  which  would  discharge  the  lessee 
(Randall)  from  any  liability  from  the  date  of  the  assignment. — Randall  v. 
Rich,  1 1  Mass.  Rep.,  494..      Wood  v.  Partridge,  11  Mass.  Rep  ,  488. 

The  defendant  granted  certain  lands  in  lee  to  Chancey  ."Stewart,  re- 
serving rent  with  power  to  distrain.  Stewart  assigned  to  the  plaintiff, 
who  went  into  possession.  A  judgment  was  entered  against  Stewart  on 
the  covenants  to  pay  the  rent,  who  was  insolvent. 

Per  Cur.  Thompson,  C  J.  The  lease  by  which  the  rent  in  ques- 
tion was  reserved,  was  given  by  defendant  to  Chancey  Stewart,  and  by 
him  assigned  to  the  plaintiff. 

A  judgment  has  been  obtained  upon  the  covenant  in  the  lease,  against 
the  original  lessee,  for  the  same  rent  for  which  the  distress  was  made. 
But  no  execution  has  been  issued  on  this  judgment,  or  satisfaction  in  any 
way  obtained,  and  Stewart  is  insolvent. 

The  principle  questioned  in  the  case  is,  whether  this  judgment  does 
in  anjr  manner  take  away  or  impair  the  remedy  by  distress;  and  I  am 
satisfied  it  does  not.  And  his  honor  referred  to  Drake  v.  Mitchell,  3 
East,  258.     Chapman  v.  Martin,  13  Johns.  JV.  Y.  Rep.,  240. 

8.  What  is  the  rule  as  to  the  day  upon  which  rent  becomes  due  % 

It  seems  that  a  lease  of  premises  from  the  first  day  of  May  in  one 
year,  to  the  first  day  of  May  in  the  succeeding  year,  excludes  the  first 
^^y.— Wilcox  v.  Wood.,  6  Wend.,  846. 

Proof  of  a  local  custom,  that  a  lease  in  those  terms  expires  at  noon 
of  the  last  day,  is  admissible. — lb. 

Where  the  goods  of  a  tenar.t,  who  had  hired  a  house  for  a  year,  for 
a  sum  payable  quarterly,  are  taken  in  execution,  the  landlord  is  not  en- 
titled to  rent  for  the  current  quarter,  but  only  to  the  rent  due  on  the  last 
quarter  day. — Haggard  v.  Raymond,  2  Johns.  Rep.,  478. 

9.  What  is  the  rule  as  to  the  remedy  for  the  non-payment  of  rent  1 

The  remedy  provided  by  law  for  the  recovery  of  rent,  depends  upon 
the  nature  of  the  instrument  or  contract  by  which  payment  is  secured. 
The  suit  may  be  an  action  of  covenant,  or  debt,  or  assumpsit,  for  the  use 
and  occ\ipation  of  the  land.  '1  he  landlord  may  also  re-enter,  or  recover 
possession  of  the  land,  by  the  action  of  ejectment,  for  non  payment  of  rent, 
provided  half  a  year's  rent  or  more  be  in  arrear,  and  no  sufficient  distress 
can  be  found ;  and  if  the  tenant,  in  such  a  case,  doe^  not  redeem  within 
six  months  after  the  execution  issued,  the  land  will  be  deemed  discharged 
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from  the  lease  or  contract.  But  the  more  usual,  prompt,  and  effectual 
remedy,  is  by  distress,  which  was  provided  by  the  common  law,  and  has 
been  regulated  and  greatly  improved  by  statute  in  England,  and  in  this 
country. — JVcw)  York  Revised  Statutes,  vol.  2,  505.     3  Kent''s  Com.,  471. 

The  English  common  and  statute  law,  in  relation  to  distress  for  rent, 
has  been  generally,  and  I  apprehend  essentially,  adopted  in  several  of  the 
other  states,  as  for  instance,  in  New  Jersey,  Pennsylvania,  Delaware, 
Indiana,  Maryland,  Virginia,  and  South  Carolina  ;  but  the  whole  law  has 
been  judicially  declared,  in  North  Carolina,  to  be  irreconcilable  with  the 
spirit  of  their  laws  and  government,  and  to  be  of  no  force  in  that  state. — 
H  irris  v.  MzFaddin,  2  Blackf.  Ind.  R^p.,  70.  Hartshorn  v.  Kiervian,  2 
Hahted^s  lhp.,29.  Hoskins  v.  Paul,  4-  Halsied's  Rep.,  110.  Waglom 
V.  Cowver/hwaite,  2  Dallas^  Rep.,  68.  Garret  v.  Hugklett,  1  Har.  Sf 
.Johns.,  3.  City  Couiicil  of  Charleston  v.  Price,  1  McCord's  Rep.,  299. 
Dorset/  V.  Hayes,  7  Har.  Sf  Johns.,  370.  Neale  v.  Cartice,  7  Har.  Sf 
Johns.  Rep.,  372.  Smith  v.  Meanes,  16  Serg.  Sc  Rawle,  375.  Ridge  v. 
Wilson,  1  Blackford's  Ind.  Rep.,  409.  Wrighi  v.  Mathews,  2  Ibid,  187. 
J\Iayo  v.  Winfree,  2  Leigh,  370.  Jones  v.  Murdaugh,  2  Leigh,  447. 
Cripps  V.  Talvande,  4  McCord,  20.  Dalgleis/i  v.  Granby,  Cam.  Jf  Jfor. 
Rep.,  22. 

Where  there  is  a  condition  of  re-entry  reserved  in  a  lease,  for  non- 
payment of  rent,  the  reversioner  is  not  entitled  tore-enter,  without  show- 
ing a  compliance  with  the  common  law,  such  as  a  demand,  &c.,  or  that 
by  statute  he  is  entitled  to  re-enter,  for  the  want  of  a  sufficietit  property 
on  the  premises,  countervailing  the  rent. — Jackson  ex  dem.  Livingston  v. 
Kip,  3  Wend.,  230. 

A  lessor  cannot  bring  ejectment  upon  a  clause  of  re-entry  after  dis- 
training.— Jackson  ex  dem.  JVorton  v.  Sheldon,  5  Cowen.,  448.  Rogers 
v.  Lynds,  14  Wendell,  172.  The  Trustees,  Sfc,  in  Salem  v.  Williams,  9 
Wend.,  147. 

Where  a  tenant  under  a  lease  enters  upon  the  demised  premises,  and 
continues  in  the  possession  thereof  for  the  period  of  nine  years,  the  land- 
lord may,  by  one  distress,  distrain  for  the  rent  accrued  during  the  whole 
time  ;  and  if  the  property  be  taken  from  his  possession  by  a  writ  of  re- 
plevin, he  may,  in  an  avowry,  acknowledge  the  taking  for  the  whole  nine 
years,  as  upon  one  entire  lease. — Sherwood  v.  Phillips,  13  Wend.,  479. 

A  landlord  has  no  right  to  distrain  and  sell,  unless  the  rent  by  agree- 
ment is  certain,  either  in  money  or  services,  or  such  as  may  be  reduced 
to  certainty. —  Valentine  v.  Jackson,  9  Wend.,  302. 

He  cannot  distrain  either  on  or  off  of  the  demised  premises,  where 
the  term  has  expired,  and  the  tenant  has  abandoned  or  yielded  up  the 
possession  to  the  landlord. —  Williams  v.  Terboss,  2  Wend.,  148.  See 
Pemberton  v.  Van  Rensselaer^  1  Wendell,  307.  Terboss  v.  Williams,  5  Cow- 
en,  bOl. 

The  property  of  a  third  person  upon  demised  premises,  may  be  tak- 
en upon  a  distress  warrant  for  rent. — Spencer  v.  JlIcGowan  et  al.^  13 
Wendell,  256. 

A  suspension  of  proceedings  under  a  distress,  at  the  request  of  the 
tenant,  does  not  deprive  a  landlord  of  the  right  to  pursue  the  goods  dis- 
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trained,  and  retake  them,  though  the  tenant  has  quit  possession  of  the 
demised  premises. — Pemberton  v.    Van  Rensselaer,  1    IVend  ,  307. 

For  a  rent-service,  the  landlord  may  distrain  of  common  ricrht,  but 
for  a  rent-charge,  only  in  virtue  of  a  clause  of  distress.  He  cannot  dis- 
train for  a  rent-sec,  for  the  statute  (4  Geo.  2,  c.  28.)  which  gives  distress 
for  all  rents,  has  not  been  enacted  in  this  state. — Cornell  v.  Lamb,  2  CoW' 
en,  652. 

The  remedy  by  distress  is  for  the  rent  alone,  and  not  for  damages 
for  the  delay;  and  the  lessor  can  distrain  only  for  the  amount  of  rent  in 
arrear,  and  not  for  interest. — Lansing  v.  Rattoone,  6  Johns.  Rep.,  43. 

Where  the  goods  of  a  tenant  who  bad  hired  a  house  for  a  year,  for  a 
rent  payable  quarterly,  are  taken  in  execution,  the  landlord  is  not  enti- 
tled to  rent  for  the  current  quarter,  but  only  to  the  rent  due  on  the  pre- 
vious quarter. — Hazard  v.  Raymond,  2  Johns.  Rep.,  478. 

A  plaintiff  who  levies  ?i  fieri' fucias,  is  not  bound  to  leave  goods  on 
the  premises  sufficient  for  the  payment  of  the  rent  in  arrear,  without  no- 
tice for  that  purpose  from  the  landlord. — Alexander  v.  Mahon,  11  Johns. 
Rep.,  185. 

Notice  of  the  rent  due  may  be  given  to  the  sheriff  even  after  sale 
under  an  execution,  so  that  it  be  before  the  money  is  paid  over  to  the 
plaintiff. — Beekman  v.  Lansing,  3  Wend.,  446. 

REPLEADER. 

1.  What  is  a  repleader  % 

When  an  immaterial  issue  has  been  formed,  the  court  will  order  the 
parties  to  plead  de  novo,  for  the  purpose  of  obtaining  a  better  issue  j  this 
is  called  a  repleader. 

2.  What  are  the  general  »ules  as  to  a  repleader  1 

The  following  rules  as  to  repleaders,  were  laid  down  in  the  case  of 
Staples  V.  Haydon,  ISalk.,  579. 

1st.  That  at  common  law,  a  repleader  was  allowed  before  trial,  be- 
cause a  verdict  did  not  cure  an  immaterial  issue  ;  but  now  a  repleader 
ought  not  to  be  allowed  until  after  trial,  in  any  case  when  the  fault  of  the 
issue  might  be  upheld  by  the  verdict,  or  by  the  statute  of  jeofails. 

2d.  That  if  a  repleader  be  allowed  where  it  ought  not  to  be  granted, 
or  vice  versa,  it  is  error. 

3d.  That  the  judgment  of  repleader  is  general,  quod  partes  replacitent, 
and  the  parties  must  begin  at  the  first  fault  which  occasioned  the  imma- 
terial issue. 

4th.  No  costs  are  allowed  on  either  side. 

5th.  That  a  repleader  cannot  be  awarded  after  a  default  at  nisi  privs  ; 
to  which  may  be  added,  that  in  general  a  repleader  cannot  be  awarded 
after  a  demurrer  or  writ  of  error,  without  the  consent  of  the  parties,  but 
only  after  issue  joined  ;  where,  however,  there  is  a  bad  bar,  and  a  bad 
replication,  it  is  said  that  a  repleader  may  be  awarded  upon  a  demurrer  ; 
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a  repleader  will  not  be  awarded,  where  the  court  can  give  judgment  on 
the  whole  record,  and  it  is  not  grantable  in  favor  of  the  person  who  made 
the  first  fault  in  pleading.  See  Com.  Dig.  Pleader,  R.,  18.  Bac,  1  jJbr. 
Pleas,  M.  2  Sound.,  319,  b.n.  6.  2  Veat.,  196.  2  S^r.,  847.  5  Taunt. 
Rep.,  386.  8  Taunt.,  413.  2  Saund.,  20.  1  ChiL  PL  632.  Steph.  PL, 
119.     Laws  Civ.  PL,  175. 

If  the  court  are  at  a  loss  to  give  judgment,  a  repleader  will  be  award- 
ed on  motion.  So  where  there  has  been  no  issue  joined. — Taylor  et  al. 
V.  Thurston,  2  Hen.  Sf  Munf.,  162.  And  see  Field  v.  Wallace^ s  Adms.,  6 
Monroe's  Rep.,  334.  Gerrish  v.  Train,  3  Pick.  Mass.  Rep.,  127.  S.  P. 
Kirtley  v.  Deck,  1  Hen.  8f  Munf.,  368. 

A  repleader  will  be  awarded  where,  in  pleading  an  insolvent  dis- 
charge, the  defendant  omits  to  own  that  he  was  an  inhabitant  or  impri- 
soned in  the  county  where  his  discharge  was  granted. — Otis  v.  Hitchcock, 
6  Wend.,  433. 

Generally  a  repleader  will  be  ordered  before  or  after  verdict,  when 
the  court  shall  be  satisfied  that  the  fact  put  in  issue  is  irrelevant  to  the 
merits  of  the  case. — Eaton  et  al.  v.  Stone,  7  Mass.  Rep.,  312.  Henderson 
v.  Footers  Exrs.,  3  CalVs  Va.  Rep,  217.  Hill  v.  Blackstone,  2  Conn. 
Rep.,  247.  Stafford  v.  The  Mayor,  Aldermen,  Sfc,  of  the  City  of  Albany, 
6  Johns.  JV.  Y.  Rep.,  1.  Kerr  v.  Dixon,  2  CalPs  Va.  Rep.,  319,  (379.)  S. 
p.  Winston  v.  Francisco,  1  Wash.  Rep.,  187.  Chichester  v.  P'ass,  1  Call, 
83.  Baird  Sr  Co.  v.  Mattox,  1  CaWs  Va.  Rep.,  226.  U?iited  States  v. 
Burnham,  1  Mason's  U.  S.  Rep.,  57. 

The  rule  seems  to  be,  that  a  repleader  shall  not  be  granted  on  motion 
of  the  party  who  committed  the  first  fault  in  pleading,  which  occasioned 
the  immaterial  issue. — Gerrish  v.  Drain,  3  Pick.  Mass.  Rep,,  124.  S.  F. 
Kirtley  v.  Deck,  3  Hen.  Sr  Munf,  368. 

3.   What  is  the  distinction  between  a  repleader,  and  a  judgment  nan 
obstante  veredicto  1 

It  is  this,  that  if  a  plea  is  good  in  form,  though  not  in  fact,  or  in  other 
words,  if  it  contains  a  defective  title  or  ground  of  defence,  by  which  it  is 
apparent  to  the  court,  upon  the  defendant's  own  showing,  that  in  any  way 
of  putting  it,  he  can  have  no  merits,  and  the  issue  joined  thereon  be  found 
for  him  there,  as  the  awarding  of  a  repleader  could  not  mend  the  case,  the 
court  for  the  sake  of  the  plaintiff  will  at  once  give  judgment  non  obstante 
vereJicto  ;  but  where  the  defect  is  not  so  much  in  the  title  as  in  the  man- 
ner of  slating  it,  and  the  issue  joined  thereon  is  immaterial,  so  that  the 
court  know  not  for  whom  to  give  judgment,  whether  for  the  plaintiff  or 
defendant,  there  for  their  own  sake  they  will  award  a  repleader  ;  a  judg- 
ment, therefore,  non  obstante  veredicto,  is  always  upon  the  merits,  and 
never  granted  but  in  a  very  clear  case  ;  a  repleader  is  upon  the  formandi 
manner  of  pleading.— riciti's  Pr.,  813,  814.  Com.  Dig.  Pleader,  R.,  18. 
Bac.  Abr.  Pleas,  M.,  18.  Vin.  Ab.,  567.  2  Saund.,  20.  Doct.  Plac,  h 
t.     Arch.  Civ.  PL,  358.     1  Chit.  PL,  632. 
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REPLEVIX. 

1.  What  is  an  action  of  replevin  in  its  nature  ? 

Baron  Gilbert  says:  "A  replevin  is  a  judicial  writ  to  the  sheriff, 
complaining  of  an  unjust  taking  and  detention  of  goods  and  chattels." — 
{Gilb.  Rep.'ev.,  58.)     Clarke  v.  Skinner^  20  Johns.  M  Y.  Rep.,  469. 

It  is  founded  upon,  and  is  the  regular  mode  of  contesting  the  validity 
of  a  distress,  and  is  applicable,  as  a  remedy,  for  an  illegal  detention  of 
personal  chattels. — J\''esbitt  v.  Smith,  4-  T.  Rep.,  504-. 

The  action  of  replevin  differs  from  all  other  actions,  in  some  material 
points:  1.  In  other  actions,  the  plaintiff  or  demandant  is  not  put  in  pos- 
session of  the  thing  demanded,  until  after  a  trial  and  decision  in  its  favor  ; 
but  in  replevin  the  plaintiff  is  put  in  possession  of  the  chattels  in  dispute, 
by  the  officer's  delivery,  before  any  trial — in  fact,  in  the  first  stages  of  the 
suit.  Hence  results,  2.  Another  material  matter,  peculiar  to  this  action, 
a  return  of  these  chattels  to  the  defendant,  whenever  in  the  course  of  the 
action,  he  shows  he  is  entitled  to  a  return.  And  it  further  results,  3.  That 
the  defendant,  to  have  his  return,  must,  in  his  pleadings,  claim  a  return, 
in  addition  to  the  other  matters  he  pleads.  Therefore,  4.  In  replevin  it 
follows,  in  a  manner  peculiar  to  this  action,  that  the  defendant  is,  to  many 
purposes,  an  actor,  and  pleads  and  claims  on  two  grounds,  as  he  justifies 
his  taking  the  cattle,  damage  feasant,  for  rent  in  arrear,  or  for  some  ether 
cause,  and  so  far  strictly  he  defends  his  conduct  in  the  case  ;  but  when 
he  claims  a  return  of  the  chattels  to  him,  he  acts  on  the  ground  of  principle 
peculiar  to  replevin.  The  consequence  of  the  delivery  of  the  thing  <o  the 
plaintiff,  is  above  stated.  In  this  part  of  the  case,  the  defendant  .s  an 
actor,  and  takes  the  ground  of  a  plaintiff  as  he  undertakes  to  show  that  he 
ought  to  recover  back  the  personal  property  in  dispute;  and  thence,  must 
make  out  a  title  to  recover,  and  have  the  thing  delivered  to  him. — 5 
Danri's  Jlbr.  of  American  Law,  514,  515,  S.  2.  Reedy.  Carpenter.  Ohio 
Cond.  Rep.,  261.  S.  P.  Barret  v.  Forrester,  1  Johns.  Cos.,  247.  Bad- 
lam  V.  Tucker  et  al.,  1  Pick.  Mass.  Rep.,  287.  Baker  et  al.  v.  Fales,  16 
Muss.  Rep.,  156.  Gould  v.  Barnard,  3  Mass.  Rep.,  199.  Williams  v. 
Welsh,  5  Wend.,  290.  Hopkins  v.  Hopkins,  10  Johns.  Rep.,  369.  3 
Blackst.  Com.,\\l.  Pearson  V.  Roberts,  Willes,612.  Shannon  v.  Shannon, 
1  Sch.  S,'  Lef.,  327.  Hilson  v.  Blain,  2  Bail.  Rep.,  168.  Murphy  v. 
Sumner,  1  Hill's  Rep.,  216. 

2.  In  what  case  does  the  action  of  replevin  Wei 

It  lies  in  all  cases  where  trespass  de  bonis  asportatis  will  lie. — 7 
Johns.  Rep.,  142.     20  Id.,  467.     3  Wend.  Rep.,  281. 

It  lies  for  goods  unlawfully  detained,  although  there  may  have  been 
no  tortious  taking. — .Marston  v.  Baldwin,  11  Mass.  Rep.,  606,610.  S. 
P.  Baker  et  al.  v.  Fales,  16  lb.,  147.  Badger  v.  Phinney,  15  lb.,  359,  2d 
edit.,  340. 

It  is  not  here  confined  to  cases  of  distress,  or  where  the  taking  is 
tortious  and  a  trespass,  but  embraces  every  case  where  one  man  claims 
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goods  in  the  possession  of  another. — Euston  v.  Worthington^  5  Serg.  Sf 
Rawle'sPenn.  Rep,  131.  S.  P.  Weaver  v.  Lawrence,  1  Dull.  Rep.,  157. 
Shear ick  v.  Huber,  6  Binn.  Rep.,  3.  Woods  v.  Kixon,  ^ddis.  Rep..  134. 
Sloughton  V,  Rappdto,  3  <S^rg.  Sr  Rawle  Rep.,  562.  Snyder  v.  FaMj,  2 
Rawle's  Rep.,  4-28. 

It  is  not  limited  to  cases  of  distress,  but  lies  in  all  cases  of  a  tortious 
and  unlawful  taking  and  detention  of  goods  and  chattels. — Dagget  v.  Rob- 
bins,  2  Black/.,  415. 

Where  trespass  lies  by  owner  or  possessor  for  goods  taken,  replevin 
lies. — Bruen  v.  Og  len,  6  Halst.,  370. 

In  Connecticut,  replevin  lies  only  in  cases  of  attachment  and  distress. 
— Watson  V.  Watson,  9  Conn.  Rep.,  140.     S.  C.  10,  Id.,  75. 

It  does  not  lie  in  any  case  for  goods  taken  on  mesne  process. — Smith 
V.  Huntington,  3  JV.  //.  Rep.,  76. 

Replevin  only  lies  to  try  the  title  to  personal  property ;  it  will  not 
lie  for  a  tract  of  land. — Brown  v.  Caldwell,  17  Serg.  Sf  Rawle's  Penn. 
Rep.,  118. 

Nor  things  fixed  to  the  freehold. — Cresson  et  al.  v.  Stout,  17  Johns. 
JV.  Y.  Rep.,  116. 

Nor  for  a  chose  in  action. — 5  Dana's  Mr.  of  American  Law,  515. 

Nor  for  injury  done  to  the  freehold. — Mibletv.  Smith,  4  F.  Rep.,  504. 

Nor  does  it  lie  for  things  force  naturm  ;  but  it  does  for  things  that 
are  made  tame  and  reclaimed.  Nor  does  it  lie  for  deeds  and  charters 
concerning  land.  Nor  for  goods  taken  beyond  sea.  And  see  Rex  v 
Monkhouse,  2  Stra.,  1184,  where  the  court  granted  an  attachment  against 
the  sheriff,  for  granting  a  replevin  of  goods  distrained  on  a  conviction  of 
deer  stealing. — 14  P etersdorff  s  Mr.,  252.  JVightengnle  v.  Ada?ns,  1 
Show.,  91. 

Chattels  in  the  custody  of  the  law,  cannot  at  common  law  be  reple- 
vied, as  goods  taken  in  execution  ;  and  by  parity  of  reason,  goods  attached 
by  an  original  writ,  as  security  for  the  judgment,  cannot  be  replevied. — 
Ilsley  et  al.  v.  Stubbs,  5  Mass.  Rep.,  280.  S^P.  Mills  v.  Martin,  19  .Tohns. 
JV.  y.  Rep., -31.  Thompson  V.  Button,  14  Johris.  JV.  Y.  Rep.,  86.  Garde- 
ner V.  Campbell,  15  Johns.  JV.  Y.  Rep.,  401.  Morgan  v.  Craig,  Hard.  Rep., 
101.  Kellogg  V.  Churchill,  2  JV.  H.  Rep.,  4>12.  Allen  v.  Crary,  10  Wend. 
JV.  Y.  /2ep.,"349.  Smith  v.  Hvntington,  3  JV.  H.  Rep.,  76.  Seaverv.  Ding- 
ley,  4  Greenleafs  Me.  Rep.,  316. 

If  trees  cut  down  upon  the  plaintiff's  land  be  converted  by  the  de- 
fendant into  rails  and  posts,  this  is  not  such  an  alteration  of  the  property 
as  will  prevent  the  plaintiff  from  recovering  in  replevin. — Snyder  v  Vaux, 
2  Rawle's  Penn.  Rep.,  423,  426. 

A  levy  upon  property,  the  taking  of  an  inventory,  and  requiring  a 
receiptor  to  prevent  the  removal  of  property,  is  sufficient  evidence  of 
taking  to  sustain  the  action  of  replevin. — Fonda  v.  Van  Home,  15  Wen- 
dell, 631. 

Replevin  may  be  maintained  by  a  receiptor  of  goods,  where  he  is  bound 
to  deliver  them  by  a  specific  day,  or  pay  the  amount  of  the  execution 
under  which  the  levy  was  made,  although  the  property  be  left  by  him  in 
the  possession  of  the  defendant   in   the  execution. — Miller  v.  Adsitt,  6 
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Wend.,  335.  Boynton  v.  Page,  13  Wendell,  425.  Wheeler  etal.  v.  McFqt 
land,  10  Wend.,  318.  Dunham  v.  Wyckoff,  3  Wendell,  280.  //a//  v.  T«^ 
r/e,  2  Wend.,  275.     Jm  /(/  v.  Fox,  9  Cowen,  259. 

Replevin  in  the  ce/^/V  will  not  lie  for  beasts  taken  damajre  feasant, 
although  the  distrainer  has  omitted  to  have  his  damage  appraised  within 
twenty-four  hours,  the  time  limited  by  statute  ;  it  seems,  however,  that 
replevin  in  the  detinet  would  lie-  So  also  the  owner  may,  after  such 
neglect,  re-take  his  property,  or  bring  trover  after  demand  and  refusal. — 
Hale  V.  Clarke,  19  Wend.,  498. 

It  does  not  lie  against  a  sheriff  who,  by  virtue  of  an  execution  against 
one  of  several  partners,  takes  the  partnership  property  and  removes  it  to 
a  place  of  safe  deposit,  at  the  suit  of  the  other  partners,  or  those  standing 
in  their  stead. — Scrugham  v.  Carter,  12  Wend.,  131. 

Nor  will  it  lie,  it  seems,  against  a  purchaser  at  a  sale  under  such 
execution,  who,  after  the  purchase,  reduces  the  property  to  possession. — 
Scrugham  v.  Carter,  12  Wend.,  131. 

Replevin  will  not  lie  for  property  taken  by  virtue  of  a  warrant  for  the 
collection  of  any  tax,  assessment  or  fine,  in  pursuance  of  any  statute  of 
the  state,  although  the  warrant  may  have  issued  erroneously  or  irregularly. 
—The  People  v.  Jllbany,  C.  P.,  7  Wend.,  485. 

But  it  will  not  lie  against  a  receiptor  of  goods  taken  by  execution, 
although  the  action  might  be  maintained  against  the  sheriff,  if  the  party 
becomes  such  receiptor,  at  the  request  or  by  consent  of  the  defendant  in 
the  execution. — Chapman  v.  Andrews,  2  Wend.,  240. 

3.  What  is  it  necessary  to  allege  in  a  declaration  in  replevin! 

The  goods  must  be  described  with  reasonable  certainty ;  saying 
"  divers  goods  and  chattels,"  held  not  sufficient. — Pope  v.  Tillman,  1  Moore, 
386.     Kempster  v.  JVelson,  Cas.  Temp.  Hard.,  124. 

The  venue  must  be  laid  in  the  county  in  which  the  goods  were  taken  ; 
and  also  the  place  of  taking  must  be  stated  as  well  as  the  town,  because 
the  right  of  caption  may  turn  on  the  place,  and  the  freehold  may  come  in 
question. — 5  Dana's  Ahr.,  533. 

The  locus  in  quo  where  the  distress  was  taken  must  be  truly  stated. 
— Walton  V  Kersop,  2  Wils.,  354.  The  venue  being  local  and  the  place 
material  and  traversable. — Ibid.     1  Saund.,  347,  (n). 

The  rule  does  not  apply  where  the  place  is  not  known. — J\i''ulton  v. 
Kemp.,  2  B.  S,-  P.,  480.  And  see  Jones  v.  Poii-el,  5  B.  4"  C,  650.  Potter 
V.  Bradley,  2  M.  Sr  P.,  78.  Read  v.  Hawke,  Hob.,  16.  Gardner  v.  Hum- 
phrey, 10  Johns.  jV.  Y.  Rep.,  53. 

Declaration  must  allege  damage. — Paget  v.  Brayton,  3  Har.  Sf  Johfis. 
Rep.,  350.     JMurphy  v.  Sumner,  1  HiWs  Rep  ,  216, 

Where  the  goods  replevied  were  taken  as  a  distress  for  rent,  such 
fact  must  be  averred  in  a  declaration  bj'  assignees,  or  it  will  be  bad. — 
Knapp  <S'  Davis  v.  Co/bourn  et  al.,  4  Wend.,  616. 

Where  the  writ  is  for  the  taking  and  unjust  detention  of  propertj',  a 
plaintiff  cannot  declare  for  a  wrongful  detention  only  ;  the  declaration 
must  conform  to  the  writ. — J^ichols  v.  J^ickols^  10  Wend.,  629. 
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In  nn  action  on  the  bond,  it  is  not  necessary  to  aver  in  the  declara- 
tion the  issuing  of  a  writ  of  retorno  habendo,  and  the  return  of  elongata 
thereon.  Such  averment  need  not  be  made,  whether  the  bond  be  under 
the  fourth  or  the  eighth  section  of  the  act  of  1813,  regulating  replevins. 
— McFarland  v.  McMitt,  10  Wend.,  329.  Cowden  v.  Pease,  10  fVend.,  333. 
Knnpp  S;  Davis,  Assignees  of  Armstrong,  Sheriff  of  Seneca,  v.  Colbourn 
and  others,  4  Wend.,  616. 

A  plaintiff  in  replevin  cannot  regularly  declare  until  the  writ  be  re- 
turned with  the  names  of  the  sureties  annexed. — Wilson  v.  Williams,  18 
Wend.,  581. 

It  is  not  necessary  to  allege  the  title  or  estate  of  the  defendant  in  the 
action  of  replevin,  in  and  to  the  premises,  for  the  rent  of  which  the  dis- 
tress was  made  j  nor  to  aver  the  making  of  an  affidavit  previous  to  a  dis- 
tress for  rent  in  the  city  of  New  York  ;  nor  to  slate  the  avowry  or  cog- 
nizance.— Gould  and  others  v.  Warner,  3  Wend.,  54.  Prosser  v.  Woodward, 
21  Wend.,  205.     Randall  v.  Cooke,  17  Wend.,  53. 

4.  What  is  the  general  rule  as  to  pleas  in  replevin  1 

Pleas  in  bar  are  of  four  sorts,  to  wit:  1.  The  general  issue,  won 
cepit  ;  2.  The  statute  of  limitations ;  3.  A  justification ;  4.  Avowry  or 
connusance. — 5  Dana's  Abr.,  530,  s.  4,  f.  538,  art.  10. 

Kon  cepit  is  the  general  issue,  and  property,  on  that,  cannot  be  given 
in  evidence,  but  must  be  pleaded.  Mon  cepit  of  a  part  may  be  pleaded. — 
5  Dana's  Abr.,  530,  s.  5. 

J^on  cepit  is  a  plea  in  bar,  not  involving  the  merits  of  the  action  ;  and 
if  a  defendant  claims  a  return  of  the  goods,  he  must  add  an  avowry  or 
cognizance,  inducing  a  return,  or  he  is  not  entitled  to  a  judgment  for  a 
return. —  1  Chitty  on  Pleading,  490.  1  Saunders  on  Pleading,  374,"  n.  I. 
1  Strange,  507.  Seymour  v.  Billings,  12  Wend.  JV.  Y.  Rep.,  286.  McFar- 
land V.  Barker,  1  Mass.  Rep.,  153.  Carpenter  v.  Stevins,  12  Wend.,  589. 
Smyth  V.  Snyder,  15  Wend.,  324.  McPherson  v.  Melhinch,  20  Wend.,  671. 
Prossor  v.  Woodward,  21  Wend.,  205. 

J^on  cepit  admits  the  property,  and  puts  in  issue  only  the  taking  and 
detention. — McKinley  v.  McGregor,  3  Whart.,  369. 

In  Connecticut,  on  this  plea,  plaintiff  must  show  also  an  attachment 
or  distress. — Watson  v.  Watson,  10  Conn.  Rep.,  75,  S.  C.     9  Id.,  140. 

Although  the  taking  was  rightful  or  excusable,  plaintiff  will  recover 
if  the  detention  was  unlawful,  and  generally  speaking,  the  property  being 
admitted  in  plaintiff,  any  detention  is  unlawful. — McKinley  v.  McGregor, 
3  Whart ,  369. 

Where  a  judgment  is  rendered  against  the  plaintiff,  and  there  is  no 
plea  but  non  cepit,  defendant  is  not  entitled  to  a  judgment  ^?-o  retorno  hab. 
—  The  People  v.  Magara,  C.  P.,  4  Wend.,  217. 

A  variance  between  the  writ  and  declaration,  is  not  pleadable  in 
abatement. — Cronley  v.  Browne,  12  Wend.,  271. 

The  plea  of  cepit  in  alio  loco,  does  not  admit  the  taking  as  laid  in  the 
declaration,  and  plaintiff  is  bound  to  show  his  right  to  recover,  as  on  non 
cepit. — Williams  v.  Welsh,  5  Wend.,  290. 
69 
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J^on  cepit  property  in  a  stranger,  and  liberum  tenementum,  were  al 
lowed  to  be  pleaded  together. — Sibbard  v.  Glover,  Barns,  364-.  Shuter  v. 
Paige,  11  Johns:  ./V.  Y.  Rep.,  196. 

The  plea  of  property  in  a  stranger  is  a  good  plea,  either  in  abate- 
ment or  in  bar,  and  entitles  the  party  to  a  return  without  avowry,  for  the 
possession  was  illegally  taken  from  him  by  the  replevin, — 2  Lev.,  92.  1 
Salk.,  94".  Harrison  v.  Mcintosh,  1  Joh?is.  JV.  Y.  Rep.,  380,  384.  S.  P. 
Marsh  V.  Pier,  4  Rawle's  Rep.,  283.  Rogers  v.  Jlrnold  et  al.,  12  Wend. 
JV.  y.  Rep.,  36,  37. 

5.   What  is  an  avowry  % 

Avowries  and  recognizances  are  substantially  the  same,  and  differ 
from  each  other  only  in  the  name  and  form.  When  the  defendant  in  re- 
plevin justifies  and  claims  a  return  of  the  goods,  &c.,  or  damages,  in  his 
own  right,  or  in  that  of  his  wife,  he  begins  his  pleading  by  averring  that 
he  "well  avows  the  taking"  of  the  goods,  &c.,  and  then  proceeds  to  state 
his  claim,  as  rent  due,  damage  done  by  the  plaintiff's  cattle,  &c.  But 
when  he  justifies,  as  bailiff  or  servant  to  another,  and  in  the  latter's  right, 
he  begins  by  saying  that  he  "well  acknowledged  the  taking,"  &c.,  and 
then  proceeds  as  in  the  former  case. 

In  the  case  first  stated,  the  plea  is  called  an  avowry  ;  in  the  latter,  a 
cognizance.  These  two  denominations  being  derived,  it  seems,  in  which 
the  pleas  respectively  commence. — GouUVs  Pleadifig,  223,  -i,  .v.  105. 

An  avowry  is  the  setting  forth  precisely  as  in  the  declaration,  the 
nature  and  merits  of  the  defendant's  case,  and  the  showing  that  a  distress 
taken  by  him  was  lawful,  in  order  to  entitle  him  to  a  return.  The  avow- 
ant is  in  the  nature  of  a  plaintiff. — Coanv.  Bowles,  Curth.,  122.  Cross  v. 
Betso'n,  Holt's  Rep.,  627. 

The  avowant  must  make  a  good  title,  and  whatever  is  set  forth  must 
be  proved. — Goodman  v.  Hill,  Yelv.,  148.  Johnson  v.  Adams,  5  Mod.  Rep., 
77.     McDonald  v.  Weldon,  8  Mod.  Rep.,  54. 

As  to  the  certainty  requisite  in  an  avowry,  see  the  following  cases: 
—Sibley  v.  Dalby,  12  Mod.  Rep.,  190.  Reynolds  v.  Thorpe,  Stra.,  796. 
Steers  v.  Lamas,  8  Mod.  Rep.,  52.  Cross  v.  Bilson,  6  Mart.  Rep.,  103. 
Forty  v.  Imber,  6  East,  434.  Cooper  v.  Blandy,  1  Bingh.  ^V.  C,  45,  re- 
cognizing. Panton  v.  Jones,  3  Campb.,  372.  Rogers  v.  Pitcher,  3  Taunt., 
202.  Williams  v.  Bartholomew,  1  Bos.  <S'  PuL,  326.  Grovenor  v.  Wood- 
house,  1  Bingh.,  38.  Fenner  v.  Duplock,  2  Bingh.,  10.  Gregory  v.  Do- 
idge,  3  Bingh.,  474.  S.  P.  Brook  v.  Biggs,  2  Bingh.  JV'.  C,  572.  Cornish 
V.  Searell,  8  B.  <$•  C,  475.  Hopcraft  v.  Keys,  9  Bing.,  613.  Doe  d.  Bui- 
tin  V.  Mills,  2  .Ido.  Sr  Ell.,  17.  Hardgrave  v.  Shewin,  6  B.  <§•  C ,  34. 
Philpot  V.  Dobinson,  6  Bing.,  104.  Browne  v.  Sayce,  4  Taunt.,  320.  Loo- 
mis  V.  Tyler,  4  Dny^s  Conn.  Rep.,  141.  Hill  v.  Miller  and  another,  5  Serg. 
Sc  Rawle  Pefin.  Rep.,  357.  Wright  v.  Williams,  5  Cow.  JV.  Y.  Rep.,  501. 
Davis  V.  Tyler,  18  Johns.  A'^.  Y.  Rep.,  490.  Jenkins  v.  Pell,  17  IVend., 
417.  Tice  V.  J^orton,  4  PFmci.,  663.  Wright  v.  Williams,  5  Cowen,  338, 
501.  TAc  PeopZe  v.  JVet«  YorA:,  C.  P.,  2  PFe??c?.,  644.  5wrr  v.  Van  Bus- 
kirk^  3  Cowen,  263.     Shepherd  v.  Boyce,  2  Johns.  Rep.,  446.     Harrison  v. 
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Mcintosh,  1  Johns.  Rep.,  380.  Hopkins  v.  Hopkins,  10  Johns.  Rep.,  369. 
Bain  v.  Clarke,  10  Johns.  Rep.,  424. 

An  avowry  cannot  be  objected  to  for  variance  from  the  proof,  where 
a  warrant  of  distress,  executed  under  seal,  is  set  forth  in  the  pleading, 
without  alleging  it  to  have  been  so  executed. — Jenkins  v.  Pell,  20  Wen- 
dell, 450. 

6.  What  is  the  proper  plea  to  an  avowry  '? 

"  Rien  in  arriire'^  is  the  proper  plea  in  the  bar  of  an  avowry,  and  is 
a  quasi  general  issue. — Bloomer  v.  Johul,  8  Wend.  JV.  Y.  Rep.,  448,  451. 
Hill  V.  Miller  and  another,  5  Serg.  Sr  Rawle  Penn.  Rep.,  357. 

The  defendant  may  plead  an  eviction. — Hunt  v.  Cope,  Cowp.  Rep., 
242.  So  he  may  plead  non  tenuit. — Farley  v.  Imber,  6  East's  Rep.,  434. 
And  he  may  plead  rien  in  arriere. — Hill  v.  Wright,  2  Esp.,  670.  Or  a 
former  distress  for  the  same  rent. — Huddv.  Reaver,  2  B.  Sc  B.,  662.  And 
he  may  plead  the  statute  of  limitations. — Foster^s  case,  8  Co.  Rep.,  64. 
And  he  may  also  plead  the  payment  of  taxes. — Jindrew  v.  Hancock,  1  B.Sr 
B.,  37.  JileX'inder  v.  Harris,  4  Cranch,  299.  2  Chitty's  Pleading,  633. 
Home  V.  Lewin,  2  Salk.,  583.  3  Salk.,  273.  Scilly  v.  Dally,  2  Salk., 
562.  Alexander  v.  Harris,  4  Cranch,  299.  Hill  v.  Miller,  5  iSerg.  4° 
Rawle,  357.  Anderson  v.  Reynolds,  14  Sero-.  4*  Rawle,  439.  Walga- 
mot  V.  Bruner,  4  /far.  <§'  McHen.,  89.  Davis  v.  Taylor,  18  Johns.  Rep., 
490.  Hopkins  v.  Hopkins,  10  Johns.  Rep.,  369.  Brown  v.  Dean,  3  fFe?i- 
rfe//,  20S.     Terboss  v.  Williams,  5  Cowen,  407.     Bloomer  v.  Jmc/,  8   l^cn- 

rfe//,  448.     /M(fc?  V.  Poa?, 259.     Se/fiy  v.  Bordons,  3  Barn. 

Sf  Adolph,  2.  JoA/is  V.  Jenkins,  1  Crom.  <$•  Meeson,  227.  3  T^r.,  170. 
Dancer  v.  Hastings,  4  Bingh.,  2. 

7.  What  is  the  rule  as  to  the  replication  in  avowry  1 

Where  a  defendant  in  replevin  pleads  property  in  a  third  person, 
traversing  the  plaintiff's  right,  a  replication  traversing  the  right  of  such 
third  person,  and  setting  up  a  general  property  in  another,  and  special 
property  in  the  plaintiff,  is  bad  in  three  particulars :  1.  For  not  taking  issue 
upon  the  defendant's  traverse  ;  2,  For  traversing  matter  of  inducement ; 
and  3.  If  such  matter  could  be  replied  for  alleging  the  evidence  of  title, 
instead  of  the  legal  effect  of  the  evidence.  The  proper  course  for  the 
plaintiff  would  have  been  to  have  accepted  the  issue  tendered,  and  to  have 
reaffirmed  his  title  concluding  to  the  country. — Prosser  v.  Woodward,  21 
Wendell,  205. 

8.  What  is  the  distinction  between  a  justification  and  an  avowry  I 

An  avowry  always  goes  for  a  return  ;  so,  must  show  a  right  at  the 
time  it  is  made,  as  for  rent.  But  a  justification  does  not  always  go  for  a 
return  ;  as  where  the  original  taking  was  lawful,  but  the  detention  is  not 
lawful  at  the  time  of  the  plea  pleaded ;  and  when  entitled  to  a  return  the 
defendant  avows  ;  when  not,  he  justifies.— Z^ana'*  Abridgment,  539,  art. 
1 1,  sec,  2. 
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9.  What  is  the  general  rule  as  to  judgment  in  replevin  1 

If  the  plaintiff  has  judgment  it  can  only  be  for  damages  and  costs,  as 
he  previously  had  the  goods  delivered  to  him.  If  the  defendant  has  judg- 
ment, it  may  be  not  only  for  damages  and  costs,  but  a  return  also  of  the 
goods  or  cattle. — 5  Dana's  Abr.  of  American  Law,  515,  sec.  2. 

The  amount  was  placed  in  a  different  situation  at  common  law.  He 
was  not  entitled  to  damages  or  costs  before  the  statute. — 7  Hen.  8,  ch.  4, 
which  gives  damages  and  costs  to  an  avowment  or  a  person  making  cogni- 
zance as  bailiff  if  he  succeeds.— 1  B.  S>- B.,  517.  1  B.  Sr  A.,  610  ;  and 
as  to  double  costs  under  the  statute. — 11  Geo.  2,  ch.  19.     Finley  v.  Sealon, 

I  Taunt.,  210.  Gourney  v.  Buller,  \  B.  (5f  A.,  670.  Stone  v.  Forsyth, 
Doug.,  739.  Dodd  v.  Joddrell,  2  Term  Rep-,  325.  Cook  v.  Crecni,  1 
Marsh,  234. 

Where  in  replevin  on  a  plea  of  non  cepit  and  property  in  a  stranger, 
the  jury  find  a  general  verdict  for  the  plaintiff,  an  entry  upon  the  record 
of  a  finding  for  the  plaintiff  upon  both  issues  is  warranted  by  the  verdict. 
— Rhodes  v.  Bunts,  21  Wend.,  19. 

Where  judgment  is  rendered  against  a  plaintiffin  replevin,  and  there 
is  no  other  plea  than  non  cepit,  the  defendant  is  not  entitled  to  judgment 
pro  retorno  habendo. — The  People  ex  rel.  Tower  v.  JSTiagara  C.  P.,  4  Wend., 
317.  Beames  v.  Beekman,  3  Wendell,  667.  Scrugham  v.  Carter,  12 
Wendell,  131. 

In  replevin,  where  there  is  a  plea  of  property  as  well  as  the  plea  of 
non  cepit,  and  the  jury  find  only  the  taking  and  assess  the  damage  for  the 
plaintiff,  leavini^  the  issue  upon  the  plea  of  property  undisposed  of,  a  ve- 
nire de  novo  will  be  awarded. — Spragueet  nl.  v.  Kneeland,  12  Wendell,  161, 
Boynton  v.  Page,  13  Wendell,  425. 

If  the  plaintiff  fail  to  establish  an  exclusive  right  to  possess  and  con- 
trol the  property,  the  defendant  is  entitled  to  a  verdict. — Rogers  v.  Ar- 
nold, 12  Wendell,  30.  Wheeler  v.  Train,  4^  Pick.  Jvlass.  Rep.,  168.  Warren 
V.  Aughenbaugh,  15  Serg.  <§•  Raivle,  Penn.  Rep.,  9. 

10.  What  is  the  rule  as  to  the  writ  of  Proprietate  Probanda '. 

In  replevin,  the  defendant  who  claims  property  in  the  goods  must  not 
only  give  notice  of  such  claim,  but  must  also  demand  a  trial  of  its  validi- 
ty, and  tender  the  necessary  fees  of  the  officer  and  jury  previous  to  the 
delivery  of  the  property  to  the  plaintiff. — Miller  y.  Franklin,  17  Wendell, 
278. 

Neither  the  sheriff  nor  the  defendant  can  sue  out  the  writ  de  proprie- 
tate probanda  ;  it  is  under  the  control  of  the  plaintiff. — Lisher  v.  Pierson, 

II  Wendell,  58. 

A  defendant  may  interpose  a  claim  of  property  in  the  thino"  of 
which  deliverance  is  sought,  although  he  be  not  the  possessor  thereof. — 
Mitchell  V.  Hinman,  8  Wend.,  667. 

The  sheriff  has  no  discretion  whether  he  will  or  will  not  regard  a 
claim  of  property  made  by  the  defendant  in  the  replevin,  or  by  the  pos- 
sessor ;  if  the  claim  be  made  he  must  desist  from  making  deliverance  un- 
til it  be  inquired  into  by  a  jury,  under  a  writ  de  proprietate  probanda. 
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A  sheriff  is  not  authorized  to  make  deliverance  until  after  summons 
of  the  defendant  in  replevin  ;  and  a  claim  of  property  interposed  at  the 
time  of  summons  is  in  season. — Mitchell  v.  Hinman,  8  Wend.,  667. 


REPLICATION. 

1.  What  is  a  replication  1 

It  is  the  plaintiff's  answer  to  the  defendant's  plea  ^ 
The  replication  is  in  general  governed  by  the  plea,  and  most  frequent- 
ly denies  it ;  when  the  plea  concludes  to  the  contrary,  the  plaintiff  in  gen- 
eral replies  by  adding  a  similiter  ;  but  when  the  plea  concludes  with  a 
verification,  the  replication  must  either, 

1.  Conclude  the  defendant  by  matter  of  estoppel. 

2.  May  deny  the  truth  of  the  matter  alleged  in  the  plea,  either  m 
whole  or  in  part. 

3.  May  confess  and  avoid  the  plea. 

4.  In  the  case  of  an  evasive  plea,  may  new  assign  the  cause  of  ac 
tion. 

For  the  several  kinds  of  replication  as  they  relate  to  the  different  forms 
of  action,  see  1  Chitty  PL,  551,  et  seq.     ^rch.  Civ.  PL,  258. 

A  replication  is  not  subject  to  the  charge  of  duplicity,  unless  it  sets 
up  two  or  more  answers  to  the  matter  relied  on  as  a  defence  in  the  plea  ; 
if  it  contain  no  more  facts  than  are  necessary  to  be  stated  to  establish  the 
point  set  up  by  way  of  answer  to  the  plea,  it  is  unobjectionable. — Russet 
V.  Rogers,  15  Wendell,  .351.  Gaylord  v.  Van  Loan,  15  Wendell,  308. 
Wheelright  v.  Moore,  1  Hall,  G^S.  Broome  County  Bank  v.  Lewis,  18 
Wend.,  565. 

A  replication  to  a  plea  of  wore  assumpsit  infra,  4'c.,  that  within  six  years 
before  the  commencement  of  the  suit  the  defendant  promised,  &c.,  stating 
the  day  on  which  the  capias  issued,  without  showing  its  return,  or  con- 
necting it  with  subsequent  process,  is  good  ;  such  allegation  of  the  issu- 
ing the  capias  being  mere  surplusage. — Livingston  v.  Oslrander,  9  Wen- 
dell,  306. 

The  replication  de  injuria,  Sfc,  takes  issue  merely  upon  the  excuse 
pleaded,  and  if  the  excuse  is  to  be  avoided  by  new  facts,  they  should  be 
replied  specially. — Browne  v.  Bennett,  5  Cowen,  181.  Bradner  v.  Demick, 
20  Johns.  Rep.,  404.  Wyman  v.  Mitchell,  1  Cowen,  316.  j9lle?i  v.  Cro- 
joot,  7  Cowen,  46. 

In  replication  to  a  plea  by  an  executor  of  an  outstanding  judgment 
and  no  assets  prater,  that  the  judgment  was  obtained  per  fraudem,  it  is 
sufficient  to  allege  fraud  and  covin  generally,  without  showing  the  fraud 
specially. — Sherwood  v.  Johnson,  1  Wend.,  443. 

It  seems,  that  in  actions  of  tort,  where  the  defendant  sets  up  matter 
merely  by  way  of  excuse,  the  plaintiff  by  a  replication  of  de  injurid,  tiSrc, 
may  put  in  issue  every  material  allegation  in  the  plea,  but  this  manner  of 
replying  is  not  allowed  where  the  defendant,  by  his  plea,  insists  upon  a  full 
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nnd  adequate  right. —  Tubbs  \'.  Caswell,  S  Wendell,    129.     Lyttle  v.  Lee,  b 
Johns.  Rep.,  112. 

An  agreement  not  to  plead  the  statute,  it  seems,  may  be  replied  in 
answer  to  a  plea  of  the  statute  of  limitations,  where  such  agreement  is 
made  previously  to  the  attaching  of  the  statute. — Gaylordv.  Van  Loan,  15 
Wendell,  308. 
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1.  What  is  a  river"? 

A  natural  collection  of  waters  arising  from  springs  or  fountains,  which 
flow  in  a  bed  or  canal  of  considerable  width  or  length  towards  the  sea. 

2.  Into  what  classes  are  rivers  divided  in  law  1 

Into  public  and  private. 

Public  rivers  are  those  in  which  the  public  have  an  interest,  such  as 
navigable  rivers,  which,  technically  understood,  signifies  those  rivers  in 
which  the  tide  flows. 

Public  rivers,  not  navigable,  are  those  which  belong  to  the  people  in 
general,  as  public  highways.  The  soil  of  the  river  belongs,  generally,  to 
the  riparian  owner,  but  the  public  have  the  use  of  the  stream,  and  nuisan- 
ces and  impediments  over  such  stream  may  be  punished  by  indictment. — 
^iui(.  on  Water  Courses,  202.  Davis''  Rep.,  152.  Galles  o/i  Sewers,  78. 
4  Burr,  2162. 

A  private  river  is  one  so  naturally  obstructed  that  there  is  no  passage 
for  boats,  for  if  it  be  capable  of  being  so  navigated,  the  public  may  use  its 
waters. — Hale  De  Jure  Maris,  ck.  4,  5.  Rex  v.  Smith,  Doug.,  425.  Inst, 
Droit  France,  par  Argou,  torn.  1,  p.  214.  Pothier  Truiti  Droit  de  Propriect, 
^Vo.  52.  Code  JVapoleon,  JVo.  538,  715.  Toullier''s  Droit  Civil  Francais, 
torn.  3,  144,  145,  146.  Questio?is  de  Droit  par  Merlin,  torn.  4,  title  Pechc. 
Hundley^s  Lessee  v.  Anthony  aud  others,  5  Wheat.  U.  S.  Rep.,  374.  Storer 
V.  Freeman,  6  Mass.  Rep.,  438.  Farnham  v.  Blackstone  Canal  Co.,  1 
Sumner,  il.  Webb  v.  Manufacturing  Co.,  3  Sumner,  189.  J^'ew  Orleans 
v.  7 he  United  States,  10  Peters'  S.  C.  Rep,,  662.  Boatner  v.  Henderson  et 
ul.,  5  J\\  S.  Mart.  Lou.  Rep.,  189.  jVew  Orleans  JVavigntion  Co.,  1 1  Mar- 
tin's  Rep.,  323.  Ingrukam  et  al.  v.  Wilkinson  et  al.,  4  Pick.  Mass.  Rep., 
268.  Hay's  Exrs.  v.  Bowman,  1  Rand.  Rep.,  417.  Claremont  v.  Car /ton, 
2  JV".  H.  Rep.,  366.  Arnold  v.  Munday,  1  Halst.  Rep.,  74.  Canal  Com- 
missioners v.  The  People,  5  WendelPs  Rep.,  423.  Schunk  v.  The  President, 
Managers  and  Company  of  the  Schuylkill  Co.,  14  Serg.  <S'  Rawle,  Penn. 
Rep.,  71.  S.  P,  Carson  v.  Blazer,  2  Binn.  Rep.,  475.  Gates  v.  Wadling- 
ton,  1  McCord's  Rep.,  580. 

3.  What  is  the  rule  of  international  law  as  to  the  rights  of  a  nation  in 
a  navigable  river  which  possesses  only  the  upper  part  of  it '? 

A  nation  possessing  only  the  upper  part  of  a  navigable  river  is  eu* 
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titled  to  descend  to  the  sea  without  being  embarrassed  by  useless  and  op- 
pressive duties  or  regulations.  It  is  doubtless  a  right  of  imperfect  obli- 
gation, but  one  that  cannot  justly  be  withheld  without  a  good  cause. 
When  Spain,  in  the  year  1792,  owned  the  mouth  and  both  banks  of  the 
lower  Mississippi,  and  the  United  States  the  left  bank  of  the  upper  por- 
tion of  the  same,  it  was  strongly  contended  on  the  part  of  the  United  States, 
that  by  the  law  of  nature  and  of  nations,  we  were  entitled  to  the  naviga- 
tion of  that  river  to  the  sea,  subject  only  to  such  modifications  as  Spain 
might  reasonably  deem  necessary  for  her  safety  and  fiscal  accommodation. 

It  was  further  contended,  that  the  right  to  the  end  carried  with  it,  as 
an  incident,  the  right  of  the  means  requisite  to  attain  the  end  ;  such,  for 
instance,  as  the  right  to  moor  vessels  to  the  shore,  and  to  land  in  cases  of 
necessity.  The  same  clear  right  of  the  United  States  to  the  free  navi- 
gation of  the  Mississippi  through  the  territories  of  Spain  to  the  ocean, 
was  asserted  by  the  congress  under  the  confederation.  The  claims,  in  that 
case,  with  the  qualifications  annexed  to  it,  were  well  grounded  on  the 
principles  and  authorities  of  the  law  of  nations. — Grotius,  lib.  2,  ch.  2,  sec. 
11,  12,  13,  15.— cA.  3,  sec.  6,  7,  8.  Vattel,  b.  1,  sec.  292.-6.  2,  sec.  127, 
129,  132. 

Vattel  lays  down  the  following  five  rules  upon  aquatic  rights,  as  be- 
ing founded  on  international  law. 

1.  Quand  une  nation  s''e7Tipare  (Tun  pais  termine  par  unfleuve,  eJle  est 
cens^e  s'approprier  aussi  le  jieuve  meme  ;  car  unjieuve  est  d'un  trop  grand 
usage,  pour  que  Von  puisse  presumer  que  la  nation  n^ ait  pas  eu  intention  de  se 
le  reserver.  Par  consequent  le  peuple,  qui  le  premier  a  etabli  sa  domination 
sur  I'un  des  bords  du  Jieuve,  est  cense  le  premier  occupant  de  toute  la  partie 
de  ce  jieuve  qui  termine  son  territoire.  Cette  presomption  est  indubitable^ 
quand  il  s^igit  d^un  Jieuve  extremement  large,  du  moins  pour  une  partie  de  la 
largeur  ;  et  la  force  de  la  presomption  croit  ou  diminue,  a  regard  du  tout,  en 
raison  inverse  de  largeur  du  Jieuve  ;  car  plus  le  Jieuve  est  resserre,  plus  la 
surete  et  la  commodite  de  Vusage  demande  qu'il  soil  soumis  tout  entier  a 
Vempire  et  a  la  propriCte. 

2.  Si  ce  peuple  a  fait  quelqii'  usage  du  jieuve,  comme  pour  la  naviga- 
lion,  ou  pour  la  peche,  on  presume  d'autant  plus  silrement  qu'il  a  voulu  se 
Vapproprier. 

3.  Si  ni  I  un  ni  Vautre  des  deux  voisins  du  Jieuve  ne  peut  prouver  que 
lui-meme,  ou  celui  dont  il  a  le  droit,  s^est  etabli  le  premier  dans  ces  contrees^ 
on  suppose  que  tons  les  deux  y  sont  venus  en  meme  terns,  puisqu'  aucun  n'a 
des  raisons  de  preference :  et  en  ce  cas,  la  domination  de  I'un  et  Vautre 
s* etend  jusqu"  au  milieu  du  Jieuve. 

4'.  Une  tongue  possession,  non  contreditc,  etablit  le  droit  des  nations  / 
autrement  il  n^y  aurait  point  de  paix,  ni  rien  de  stable  entr^  elles  ;  et  les  f aits 
notoires  doivent  prouver  la  possession.  Ainsi,  lorsque  depuis  un  terns  im- 
memorial, une  nation  exerce  sans  contradiction  les  droits  de  souverainete 
sur  un  fleuve  qui  lui  sert  de  limites,  personne  ne  peut  lui  en  disputer 
Vempire. 

5.  Enfin  si  lestraites  dejinissent  quelque  chose  sur  la  question,  il  faut 
les  observer.      La  decider  par  des  conventions  bien  expresses,  est  le  parti  le 
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■plus  shr ;  et  c^est  en  effet  celui  que  prennent  aujourd'hui  la  plupart 
dcs  puissances. 

Si  une  riviere  abandonne  son  lit,  soit  qu^elle  tarisse,  soil  qu''eUe  pren^" 
son  cours  ailleurs,  le  lit  demeure  au  maitre  de  la  riviere  ;  car  le  lit  fait  partie 
de  la  riviere,  et  celui  qui  s'esl  opproprie  le  tout,  s^est  necessairement  appro- 
prie  I es  parlies. —  Vatlel,  liv.  1,  p.  99,  ch,  22. 

The  usefulness  of  the  navig^ation  of  rii'ers  demands  the  free  use  of 
their  banks,  so  that  in  the  lencrth  and  breadth  necessary  for  the  passage 
and  track  of  horses  which  draw  the  boats,  there  be  neither  trees  planted 
nor  any  other  obstacle  in  the  way.  Riparum  usus  publicus  est  jure  gen- 
tium sicul  ipsius  fiuminis  :  itaque  navem  ad  eas  appellere,  funes  ex  mare  re- 
ducere,  onus  aliquid  in  his  reponere,  cuilibet  liberum  est,  sicuti  per  ipsum 
jiumen  navignre. — 2  Domat,  b.  1,  tit.  8,  i,ec.  2.  Morgan  et  al.  v.  Living- 
ston, 5  Lou.  Rep.,  157.  Lou.  Code,  art.  446.  Cochran  et  al.  v.  Fort  et 
al.,  7  JV.  S.  Martin's  Lou.  Rep.,  626.  11  Lou.  Rep.,  142.  Cambre  et  al. 
V.  Kohn  et  al.,  8  JV.  S.  Martin's  Lou.  Rep.,  576.  Henderson  et  al.  v. 
Mayor  et  al.,  5  Lou.  Rep.  422.  Livingston  v.  Herman,  9  Martinis  Lou. 
Rep.,  656. 

4.  What  is  the  rule  of  law  as  to  the  rights  of  riparian  owners  \ 

It  is  a  settled  principle  in  the  English  law,  that  the  right  of  soil  of 
owners  of  land  bounded  by  the  sea,  or  on  navigable  rivers,  where  the  tide 
ebbs  and  flows,  extends  to  high  water  mark;  and  the  shore  below  com- 
mon, but  not  extraordinary  high-water  mark,  belongs  to  the  public  ;  and 
in  England  the  crown,  and  in  this  country  the  people,  have  the  absolute 
proprietary  interest  in  the  same,  though  it  may,  by  grant  or  prescription, 
become  private  property. 

But  grants  of  land,  bounded  on  rivers  or  upon  the  margins  of  the  same, 
or  along  the  same,  above  tide  water,  carry  the  exclusive  right  and  title  of 
the  grantee  to  the  centre  oi'  the  stream  ;  and  the  public,  in  cases  where 
the  river  is  navigable  for  boats  and  rafts,  have  an  easement  therein,  or  a 
right  of  passage  as  a  public  highway.  The  proprietors  of  the  adjoining 
banks  have  a  right  to  use  the  land  and  water  of  the  river,  as  regards  the 
public,  in  any  way  not  inconsistent  with  the  easement;  and  neither  the 
state,  nor  any  other  individual,  has  a  right  to  divert  the  stream  and  ren- 
der it  less  useful  to  the  owners  of  the  soil.  It  would  require  an  express 
exception  in  the  grant,  or  some  clear  and  unequivocal  declaration,  or  cer- 
tain and  immemorial  usage,  to  limit  the  title  of  the  owner,  in  such  cases, 
to  the  edge  of  the  river. — Hale,  De  Jure  Maris,  ch.  4,  5.  Rex  v.  Smith 
Doug.,  425.  Easthaven  v.  Hemingway,  7  Com.  Rep.,  186.  Chapman  v. 
Kimball,  9  Conn.  Rep.,  38.     Gavilt  v.  Chambers,  3  Ohio  Rep.,  496. 

The  right  of  the  public  to  navigate  a  public  river  is  paramount  to  any 
right  of  property  in  the  crown,  which  therefore  never  had  the  right  to 
grant  a  weir  so  as  to  obstruct  the  public  navigation  ;  and  if  a  weir  which 
was  legally  granted  in  such  river  caused  obstruction  at  any  subsequent 
time,  it  becomes  a  nuisance. — Williams  v.  Wilcox,  3  Meville  4*  Perry^ 
666. 

The  ordinance  of  Congress  of  13th  July,  1787,  for  the  government 
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of  the  territory  of  the  United  States,  north-west  of  the  river  Ohio,  declar- 
ed it  to  be  a  fundamental  provision  to  remain  for  ever  unalterable,  that  the 
navigable  waters  leading  into  the  Mississippi  and  St.  Lawrence,  and  the 
carrying  places  between  the  same,  should  be  common  highways,  and  for 
ever  free.  But  this  provision  did  not  abolish  or  impair  the  common  law 
principle,  that  he  who  owns  the  land  on  both  banks,  owns  the  entire  river, 
subject  only  to  the  easement  of  navigation  ;  and  he  who  owns  the  land 
upon  one  bank  only,  owns  to  the  middle  of  the  river,  subject  to  the  same 
easement. — Gavitt  v.  Chambers,  3  Ohio  Rep.,  496. 

5.  What  is  the  general  rule  for  construing  grants  of  land  bounded  upon 
rivers  1 

Where  a  stream  is  used  in  a  grant  as  a  boundary  or  monument,  it  is 
used  as  an  entirety  to  the  centre  of  it,  and  to  that  extent  the  fee  passes. 

Prima  facie,  said  the  Vice  Chancellor  of  England,  the  proprietor  of 
each  bank  of  a  stream  is  the  proprietor  of  half  the  land  covered  by  the 
stream.  If  the  same  person  be  the  owner  of  the  land  on  both  sides  of  the 
river,  he  owns  the  whole  river  to  the  extent  of  the  length  of  his  lands 
upon  it. 

If  a  fresh  water  river  running  between  the  lands  of  separate  owners, 
insensibly  gains  on  one  side  or  the  other,  the  title  of  each  continues  to  go 
ad  jilum  medium  aquce  ;  but  if  the  alteration  be  sensibly  and  suddenly  made, 
the  ownership  remains  according  to  the  former  bounds,  and  if  the  river 
should  then  forsake  its  channel,  and  make  an  entire  new  one  in  the  lands 
of  the  owner  on  one  side,  he  will  become  owner  of  the  whole  river  so  far 
as  it  is  enclosed  by  his  land. — Wright  v.  Howard,  1  Simons  Sf  Stewart, 
190.  2  Just.  Inst.,  lib.  2,  tit.  1,  sec.  23.  Dig.,  lib.  41,  tit.  1.  Grotius, 
lib.  2,  ch.  2.     Puffendorf,  lib.  4,  ch.  7,  sec.  12. 

En  cas  de  douie,  tout  teiritoire  aboutissant  a  unjieuve  est  presume 
n^avoir  d'autres  limites  que  lejleuve  meme ;  parce  querien  n'estplus  rt,iiturel 
que  de  le  prendre  pour  bornes,  quand  on  s'etablit  sur  sesbords  ;  et  dans  le 
dout,  on  presume  toujours  ce  qui  est  plus  naturel  et  plus  probable. —  Vattel, 
1,  lib.  1,  ch.  22. 

Virginia  granted  to  Congress  her  territory  ''north-west  of  the  river 
Ohio,"  to  be  laid  out  in  states,  and  the  question  was  whether  the  new 
state   was  bounded  on  the  river,  or  extended  to  the  middle  of  the  river. 

Per  Cur.  Marshall,  C.  J.  When  a  great  river  is  the  boundary  be- 
tween two  nations  or  states,  if  the  original  property  is  in  neither,  and  there 
be  no  convention  respecting  it,  each  holds  to  the  middle  of  the  stream. 
But  when,  as  in  this  case,  one  state  is  the  original  proprietor  and  grants 
the  territory  on  one  side  only,  it  retains  the  river  within  its  own  domains, 
and  the  newly  created  state  extends  to  the  river  only. — Handley^s  Lessee 
V.  .Anthony  et  al.,  5  Wheaton,  U.  S.  Rep.,  374.  Storer  v.  Freeman,  6  Mass. 
Rep.,  438. 

6.  What  is  the  rule  in  the  description  of  land  conveyed,  respecting 
known  and  fixed  monuments  H 

The  rule  is  that  known  and  fixed  monuments  control  courses  and  dis- 
70 
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tancos  ;  therefore  where  the  boundaries  of  land  are  fixed,  known  and  un- 
questionable monuments  must  govern,  although  neither  courses  nor  dis- 
tances nor  the  computed  contents  correspond. — Alshirt  v.  Hulse,  b  Ham., 
534.  Baker  v.  Seekright,  1  Hen.  df  Mumf.,  177.  Baxter  v.  Evett,  7 
Monroe,  333.  Belden  v.  Seymour,  8  Conn.,  19.  Blount  v.  Wedlin,  2 
Overt.,  200.  Bradford  v.  Hill,  1  Hayw.,  22.  Brimmer  v.  Proprietors  of 
Long  Wharf,  5  Pick.,  135.  Buford  v.  Cox,  5  J.  J.  Marsh,  578.  Call  v. 
Barker,  3  Fair/.,  325.  Calhoun  v.  //a//,  2  ^ar.  4-  McHen.,  4.16.  Car- 
ro//  v.  J^orwood,  5  //ar.  <S*  Johns.,  163.  Chamberlaine  v.  Crawford,  1  //ar. 
c:^  McHf^n.,  355.  Cherry  v.  Shade,  3  Murph.,  88.  Doe  v.  Thompson,  5 
Cowen,  371.  Dogon  v.  Seekright,  4  /^am.,  125.  Folger  v.  Mitchell,  3 
PicA:,,  401.  Hammond  v.  Ridgely,  5  /far.  4-  Johns.,  255.  Herbert  v. 
Wise,  3  Ca//.,  239.  Hickman  v.  TazV,  Coo/ce,  460.  Howard  v.  Jlfoo/e,  2 
//ar.  4"  Johns.,  260.  //oii>e  v.  £a5S,  2  Mass.,  380.  Jackson  v.  Camp,  1 
Cowen,  605.  Jackson  v.  Frost,  5  Cowen,  346.  Jackson  v.  Ives,  9  Cowen, 
661.  Jackson  v.  Moore,  6  Cowen,  706.  Jackson  v.  Widger,  7  Cowen,  723. 
Jackson  V.  Wendell,  5  Wend.,  147.  Morrison  v.  Coghill,  Pr.  Dec,  383. 
McJViel  V.  Massey,  3  Hawks,  91.  McPherson  v.  Foster,  4  H^as/^.  C.  C, 
15.  McCoy  V.  Galloway,  3  Ham.,  282.  Pernam  v.  Wead,  6  Mass  ,  131. 
Preston  v.  Bowmar,  2  Bibb.,  493.  Proprietary  v.  Jennings,  1  //or.  Sf  Mc- 
Hen., 138.  Purinton  v.  Sedgely,  4  Greenl.,  286.  Simmsv.  Baker,  Cooke, 
146.  &'mVA  V.  Dot/ge,  2  JV^.  //.,  303.  -SAaw;  v.  Clements,  1  Call,  429. 
Thomas  v.  Godfrey,  3  GiY/  «Sr  Johns.,  142.  Thornberry  v.  Churchill,  4 
Monroe,  32.  Wendell  v.  Jackson,  8  Wend.,  183.  Witherspoon  v.  Blanks, 
1  Taylor,  1 10.      Woods  v.  Kennedy,  o  Monroe,  175. 

And  these  monuments  may  be  either  natural  or  artificial  objects,  as 
rivers,  known  streams,  or  marked  trees. — Alshire  v.  Hulse,  5  Ham.,  534. 
Barkley  v.  //ow>e//,  6  Pe^^r.v,  498.  De?i  v.  PFrigA^,  Pe^er*'  C.  C,  64. 
Jackson  v.  Camp,  1  Cowen,  605.  Jackson  v.  Widger,  7  Cowen,  723. 
McCoy  V.  Goloway,  3  //am.,  284.  Mclvers  v.  Walker,  9  Cranch,  173. 
JVtwsom  V.  Pryor,  7  Wheat.,  10.  Preston  v.  Bowman,  6  Wheat.,  582- 
Pjx  v.  Johnson,  5  JV.  //.,  524.     i»eec/  v.  Schenck,  3  iJe?;.,  75. 

Where  there  are  no  monuments  the  lands  must  be  bounded  by  the 
courses  and  distances  named  in  the  patent  or  deed. — Cherry  v.  Slade,  3 
Murph.,  82.  Chinoweth  v.  Haskell,  3  Peters,  96.  Hammond  v.  Ridgely, 
5  //ar.  4"  Johns.,  254.     Howard  v.  Moale,  2  //ar.  4"  Johns.,  267. 

If  a  conveyance  of  land  refer  for  its  boundaries  to  monuments  not  ac- 
tually existing  at  the  time,  and  the  parties  afterwards  deliberately  erect 
the  monuments  for  those  intended,  they  will  be  bound  by  them  in  the  same 
manner  as  if  erected  before  the  conveyance. — Davis  v.  Bairisford,  17 
Mass.,  212.  Kennebec  Purchase  v.  Tiffany,  1  Greenl.,  219.  Lerned  v. 
Morrill,  2  JV.  //.,  197.  Makepeace  v.  Bancroft,  12  Jl/o56\,  469.  H^a/er- 
wia;i  V.  Johnson,  13  Pick.,  267. 

Where  the  quantity  of  land  is  mentioned  only  as  part  of  the  descrip- 
tion, it  must  yield  to  a  location  by  certain  boundaries. — Barksdale  v.  Tbo- 
mer,  Harp.,  290.  Belden  v.  Seymour,  8  Conn.,  19.  Jackson  v.  Barringer, 
15  Johns.,  471.  Jackson  v.  Deffendorf,  1  C«z«eir,  493.  Jackson  v.Sprague, 
Paine,  494.  J/ara/i  v.  Pearson,  2  Johns.,  37.  Perkins  v.  Webster,  2  JV*. 
//.,  287.  Pow;eZ/  v.  C/ar/:,  5  Jkfw*.,  357.  Swiii^  v.  £t;a/w,  6  5i»n.,  102. 
SrniA  v.  Dot^e,  2  JV.  //.,  303. 
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A  conveyance  by  metes  and  bounds  will  carry  all  the  land  included. 
Belden  v.  Seymour,  8  Conn.,  19.  Butler  v.  Widger,  7  Cowen,  723.  Howe 
V.  Bass,  '2  Mass.,  380.  Jackson  v.  Ives,  9  Cowen,  661.  Jackson  v.  OgdeUy 
7  Johns.,  238.  Jackson  v.  Sprague.,  Paine,  494.  Mundell  v.  Perry,  2 
Gz7/  c^-  Johns.,  206.     Pernam  v.  Wand,  6  Mass.,  131. 

7.  May  not  boundaries  be  proved  by  hearsay  evidence  '? 

They  may. — Beard  v.  Talbot,  Cooke,  14-2.  Boardman  v.  i?ee(f,  6 
Pe'ers,  341.  -De/i  v.  Southard,  1  Hawks,  45.  Doe  v.  Shuffon,  5  Hawks, 
116.  Dooliltle  V.  Blakesly,  4  Day,  265.  Jackson  v.  McCall,  10  Johns., 
377.  Sasser  v.  Herring,  4  Dey.,  342.  StwzVA  v.  Prewit,  2  Marsh,  158  ; 
but  to  be  so,  it  must  amount  to  common  tradition  or  repute. — Cherry  v.  Boyd, 
6  LiV/.,  7. 

Reputed  boundaries  are  often  proved  by  the  testimony  of  aged  wit- 
nesses, and  hearsay  evidence  of  such  witnesses  has  been  admitted  to  es- 
tablish the  real  lines  in  opposition  to  the  calls  of  an  ancient  patent. — Bla- 
den V.  Cockey,  1  //«r.  (S*  McHen.,  230.  Co/i/i  v.  Pemi.,  Peters^  C.  C,  496. 
Weems  v.  Dirney,  4  //ar.  <^  McHen.,  158. 

Parol  evidence  is  admissible  to  show  that  the  courses  and  boundary 
in  a  survey  and  patent,  are  incorrectly  stated,  and  that  they  are  otherwise 
on  the  ground. — Conn  v.  Penn,  Peters'  C.  C,  496.  Reed  v.  Langford,  3 
J.  Marsh,  420.     Mageehen  v.  Adams,  2  Binn.,  109. 

In  fact,  boundaries  may  be  proved  by  every  kind  of  evidence  which 
is  admissible  to  establish  any  other  fact,  and  when  boundary  is  ancient, 
even  reputation  is  admissible  to  prove  it. — Smith  v.  Prewitt,  2  Marsh,  158. 
Smith  V.  J^ewells,  2  Litt.,  159. 

See  further  evidence  in  regard  to  boundaries. — Avery  v.  Baum, 
Wright,  576.  Baker  v.  Talbot,  Monroe,  182.  Blake  v.  Doherly,  5  Wheat., 
359.  Bowman  v.  Cox,  Peck.,  364.  5oyr/  v.  Graves,  4  Wheat.,  513. 
Buchanan  v.  Stewart,  3  //ar.  4r  Johns.,  329.  jBre/<  v.  Miller,  4  //ar.  <S* 
McHen.,  536.  Cec«7  v.  Amberson,  Addis.,  359.  Claremont  v.  Carlton,  2 
JS/".  H.,  373.  Cherry  v.  S/at/e,  3  Mumph.,  82.  Cm«s  v.  A'mg,  5  Greenl., 
482.  Davis  v.  Batty,  1  //ar.  4*  Johns.,  264.  Ds;^  v.  Green,  2  Hawks, 
218.  Dorsey  v.  Hammond,  1  fl'ar.  <Sr  Johns.,  201.  Goue  v.  Richardson, 
4  Greenl.,  327.  Hamilton  v.  Caywood,  3  //ar.  (S'  McHen.,  437.  Hembre 
V.  While,  2  Overt.,  202.  Herring  v.  Wiggs,  2  Taylor,  234.  Housto?i  r. 
Mathews,  1  Yerg-.,  116.  Linscott  v.  Fernald,  5  Greenl.,  496.  Lawrence 
V.  Hnynes,  5  JV.  //.,  33.  Ltis/i  v.  Druse,  4  Wend.,  313.  McCoy  v.  Ga/- 
loway,  3  Ham.,  283.  J^icholl  v.  Little,  4  Yerg.,  456.  Owen  v.  Bartholo- 
mew, 9  Pick.,  520.  Ralston  v.  Miller,  3  Rand.,  144.  iJczW  v.  Schenck,  2 
Der.,  415.  Rockwell  v.  Adams,  6  Wend.,  467,  469.  Shepherd  v.  Thomp- 
son, 4  JV.  //.,  213.  Storer  v.  Freeman,  6  Mass.,  441.  Tenant  v.  Ham- 
bleton,  3  //a?-.  (!^  John'^.,  233.  Thompson  v.  Brown,  1  i/ar.  4*  Johns.,  335. 
Fan  Clenson  v.  Turner,  12  Pick.,  532.  Wakefield  v.  i2o6,  5  Mason,  16. 
Waterman  v.  Johnson.  13  Pic/c.,  261.  Wilson  v.  Hudson,^  ^^^S'i  ^98. 
Woods  V.  Kenedy,  5  Monroe,  176. 

8.  What  is  the  rule  as  to  alluvians  1 
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If  soil  be  formed  out  of  the  sea  or  a  river,  by  slow  and  imperceptible 
alluvian  and  accretion,  it  belongs  to  the  owner  of  the  adjoining  land. 
Islands  situated  in  a  river  do  not  form  any  exception  to  this  general  prin- 
ciple, and  they  belong  to  the  person  who  owns  the  land  on  that  side  of  the 
river  to  which  they  are  nearest,  though  if  they  be  situated  in  the  middle 
of  the  river,  they  would  belong  in  severalty  to  the  owners  on  each  side, 
accordinor  to  the  original  dividing  line,  or  Jilam  aqucB,  continued  on  from 
the  place  where  the  waters  began  to  divide. 

This  principle  of  the  common  law  has  been  recognized  and  prevails 
in  the  states  of  Maine,  New  Hampshire,  Massachusetts,  Connecticut,  New 
York,  New  Jersey,  Marylond,  Ohio,  Virginia,  and  Louisiana. — Just.  Inst., 
2.  1,  2S.  Digesi,  41,  1  tit.  De  Jlcq.  Rer.  Dominis,  7,  1.  Puff.,  4,  7,  12. 
Bradon,  lib.  2,  ch.  2.  Hale  De  Jure  Maris,  ch.  6.  2  Blackst.  Com.,  261, 
262.  King  V.  Lord  Yarborough,  3  Barnwell  6;  Creswell,  91.  1  Dow, 
J\''evj  Series,  178,  same  case.  Einans  v.  Turnbull,  2  Johnson's  Report, 
322.  Hale  De  Jure  Maris,  ch.  1,  2,  3,  4,  6.  Bracton  De  Jlcq.  Rer.,  lib., 
2,  ch.  2,  sec.  2.  Digest,  41.  1,  29.  King  v.  Smith,  Douglass'  Rep.,  441. 
Code  Napoleon,  JVo.  561.  Crooker  v.  Bragg,  10  Wendell,  260.  Berry  v. 
Carle,  3  Greenl.  Rep.,  269.  Morrison  v.  Keen,  Ibid,  474.  Cleremont  v. 
Carlton,  2  JV'.  H.  Rep.,  369.  King  v.  King,  7  Mass.  Rep.,  496.  Lunt  v. 
Holland,  14  Ibid,  149.  Ingraham  v.  Wilkinson,  4  Pick.  Rep.,  268. 
^'lams  V.  Pease,  2  Conn.  Rep.,  481.  Warner  v.  Southworth,  6  Ibid,  471. 
Palmer  v.  Mulligan,  3  C dines'  Rep.,  318.  The  People  v.  Piatt,  17  Johns. 
Rep.,  195.  Hooker  v.  Cummings,  20  Ibid,  80.  Ex  parte  Jennings,  6 
Covjen's  Rep.,  518.  Arnold  v.  Mundy,  1  Halsted's  Rep.,  1.  Hays'  Exrs. 
V.  Bowman,  1  Randolphs  Rep.,  417.  Jl/eac/  v.  Haynes,  3  /6zt/,  33.  //ootc 
V.  Richards,  4  Ca//,  411.  Garitt  v.  Chambers,  3  OA?o  i?e/>.,  495.  Browne 
V.  Kennedy,  5  i/ar.  4*  Johns.,  195.  Morgan  v.  Livingston,  6  Jfar^.  Low. 
i?e/».,  19.  TVic  Ca;ia/  Commissioners  v.  7'Ae  People,  5  Wend.,  423.  jX'Vw 
YorA;  Revised  Statutes,  vol.  1,  /).  208,  sec.  67. 

The  question  is  well  settled  at  common  law  that  the  person  whose 
land  is  bounded  by  a  stream  of  water  which  changes  its  course  gradually 
by  alluvian  formation,  shall  still  hold  the  same  boundary,  including  the 
accumulated  soil. 

No  other  rule  can  be  applied  on  just  principles;  every  proprietor 
whose  land  is  thus  bounded,  is  subject  to  loss  by  the  same  means  which 
may  add  to  his  territory,  and  as  he  is  also  without  remedy  for  his  loss  in 
this  way,  he  cannot  be  held  accountable  for  his  gain.  This  rule  is  no  less 
just  when  applied  to  public,  than  to  private  rights. — J^ew  Orleans  v.  The 
United  States,  10  Pders'  S.  C.  Rep.,  662. 

9.  What  is  the  rule  as  to  what  distinguishes  a  navigable  river  1 

Rivers  are  to  be  considered  navigable  as  far  as  the  tide  ebbs  and 
flows. — Hooker  v.  Cummings,  20  Johns.  M.  Y.  Rep.,  90,  S.  P.  Ex  parte 
Jenninf^s,  6  Cowen's  Rep.,  518.  Hayes  v.  Bovnnan,  1  lb.,  417.  Canal 
Commissioners  v.  The  People,  5  Wend.  Rep.,  423.  The  People  v.  Can.d 
Commissioners,  13  lb.,  355.     Storer   v.  Freeman,  6  Mass.  Rep.,  435.     Ex 
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parte  Jennings,  6  Cowen^s  Rep.,,  518.  Jacobs  v.  Fountain,  2  Johns.  JV.  Y. 
Rep.,  170.  iS.  P.  Arnold  v.  Munday,  1  /fate.  jRep.,  1,  74.  Pec/c  v.  LocA;- 
zfoot/,  5  Day's  Conn.  Rep.,  22. 

In  Pennsylvania,  South  Carolina,  and  North  Carolina,  the  ebbing  and 
flowing  of  the  tide  is  not  the  sole  test  of  a  navigable  river.  If  a  river  be 
deep  enough  for  sea  vessels  to  navigate  to  and  from  the  ocean,  it  is  a  navi- 
gable stream,  and  the  boundary  of  the  adjacent  land  is  not  the  thread  or 
middle  of  the  channel,  but  the  edge  of  the  water  at  low  water  mark. — 
Wilson  V.  Forbes,  2  Dev.  Rep.,  30.  Ingraham  v.  Threadgill,  3  Ibid,  59. 
Carson  v.  Bl  izor,  2  Binn.  Rep.,  475.  Schunk  v.  President  of  the  Schuyl- 
kill J^avigation  Company,  14  Serg.  8r  Rawle,  71.  Cotes  v.  Wadlington,  1 
McCvrd's  Rep.,  580.     Rex  v.  Lord  Grosvenor,  2  Starkie,  511. 

10.  What  is  the  rule  as  to  the  right  of  riparian  owners  to  the  use  of 
streams  for  fishing  % 

It  is  laid  down  that  the  owners  of  the  soil  on  each  side  of  a  river  not 
navigable  (where  tide  does  not  ebb  and  flow),  have  an  interest  and  an  ex- 
clusive right  of  fishery  in  it,  to  the  centre  of  the  river  opposite  to  their 
lands. — 3  Kent''s  Com.,  409.  Ex  parte  Jennings,  6  Cowen  N.  Y.  Rep., 
518.  Berry  V.  Earle,  3  Greenl.,  269.  Commonwealth  v.  Charlestown,  1 
Pick.  Rep.,  180.  Adams  v.  Pease,  2  Conn.  Rep.,  481.  Tyler  v.  Wilkin- 
son, 4  Mass.  Rep.,  397.  Angell  on  Water  Courses,  6,  10.  Duke  of  Som- 
erset V  Higwell,  5  Barn.  Sr  Cresw..  875;  Partheriche  v.  Mason,  2  Chitty 
Rep.,  658.  Feary  V.  Cooke,  14  Mass.  Rep.,  488.  Seymour  v.  Lo7'd  Court- 
ney, 5  Burr.  Rep.,  2814.  Melvin  v.  Whiting,  7  Pick.,  79.  Com.  Dig.,  tit. 
Prerogative.,  D.  50.  Hale  De  Jure  Maris,  ch.  5.  The  case  of  the  Royal 
Fisheries  of  the  Banna,  Davis''  Rep.,  149.  Smith  v.  Kemp,  2  Salk.,  637. 
Carter  v.  Murcott,  4  Burr.  Rep.,  2162. 

This  private  right  of  fishery  is  confined  to  fresh  water  rivers,  unless 
a  special  grant  or  prescription  be  shown;  and  the  right  of  fishing  in  the 
sea  and  in  the  bays  and  arms  of  the  sea,  or  in  navigable  or  tide  waters, 
under  the  free  and  masculine  genius  of  the  English  common  law,  is  a  right 
public  and  common  to  any  person  ;  and  if  an  individual  will  appropriate 
an  exclusive  privilege  in  navigable  waters  and  arms  of  the  sea,  he  must 
show  it  strictly  by  grant  or  prescription. 

The  common  right  of  fishing  in  navigable  waters,  is  founded  upon 
such  plain  principles  of  natural  law,  that  it  is  considered  by  many  jurists 
as  part  of  the  law  of  nations. — 3  Kenfs  Com.,  413.  Puff.  Elements  de 
Jurisprudence  Univrselle,  p.  84.  Bynkershoek  de  Dominio  Maris,  ch.  9, p. 
69,  70.  Thomasius,  Inst.  Jurisp.  Divin,  lib.  2,  ch.  10,  sec.  127.  Titius 
Jus.  Privatium  Roman.  Germ.,  lib.  8,  ch.  16.  Strauchius  de  Imperio 
Maris,  ch.  1,  sec.  8.  Grotius,  lib.  2,  ch.  2.  A  Costa  in  Institutes,  lib.  2, 
tit.  1.  Hubert  Prcelectio  in.  Institute,  lib.  %  tit.  1,  sec.  5.  Selden  Mare 
C/aus,  lib.  1,  ch.  22.  2  Domat,  b.  1,  tit.  8,  sec.  2.  Inst.  Droit  Franc,  par 
Argou,  torn.  1,  214.  Pothier,  Traite  du  Droit  de  Propriete,  JVo.  52.  Code 
JYapoleon,  No.  538,  715.  Toullier''s  Droit  Civil  Francais,  torn.  3,  JVb.  144, 
145,  146.  Question  de  Droit,  par  Merlin,  tome  4,  tit.  Peche.  Sir  Mathew 
Hale  in  Lord  Fitzwalter^s  case,  1  Mod.  Rep.,  105.     Warren  v.  Mathews,  1 
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Salk.  Rep.,  357.  6  Mod.  Rep.,  73.  Ward  v.  Creswell,  Wills.  Rep.,  265. 
The  Mayor,  Src,  of  Oxford  v.  Richardson,  4  Term  Rep.,  437.  Carter  v. 
Murcot,  4^  Bur.  Rep.,  2162. 

Rivers  and  ports  are  public ;  hence  the  right  of  fishing  in  a  port  or 
in  rivers,  is  in  common. — InsL  Just.,  lib.  2,  tit.  1,  sec.  2.  -D?g-,  lib.  43, 
tit.  12,  13,  14,  15.     Bracton,  b.  1,  ch.  12,  sec.  6. 

11.  What  is  the  rule  as  to  the  right  of  riparian  owners  to  the  use  of 
streams  for  the  purpose  of  working  mills,  &c.  1 

By  the  common  law,  every  person  owning  lands  on  the  banks  of  a 
river,  has  a  right  to  the  use  of  the  water  in  its  natural  stream,  without 
diminution  or  alteration  ;  that  is,  he  has  a  right  that  it  should  flow  wWcwr- 
rere  solebat  ;  and  if  any  person  on  the  river  above  him  interrupts  or  diverts 
the  course  of  the  water  to  his  prejudice,  an  action  will  lie.  This  will 
give  to  every  one  all  the  advantage  he  can  derive  from  the  water,  which 
does  not  injure  the  proprietor  of  lands  on  the  river  below  him.  But  a 
special  right  different  from  the  general  one,  may  be  acquired  by  an  adjoin- 
ing proprietor,  by  grant,  or  by  such  length  of  time  as  will  furnish  presump- 
tive evidence  of  a  grant.  Fifteen  years  is  the  limitation  in  this  state.  Such 
exclusive  right,  however,  must  be  measured  and  limited  by  the  extent  of  its 
enjoyment,  and  the  occupier  can  no  more  enlarge  it  than  he  can  assume  a 
new  right. — Browne  v.  Best,  1  Wills.,  174.  Bealey  v.  Shaw,  6  East,  208. 
Ingrnham  v.  Hutchinson,  3  Conn.  Rep.,  584. 

A  water  power,  to  which  a  riparian  owner  is  entitled,  consists  of  the 
fall  in  the  stream,  when  in  its  natural  state,  as  it  passes  through  his  land, 
or  alonf  the  boundary  of  it,  or  in  other  words,  it  consists  of  the  difference 
of  level  between  the  surface  where  the  stream  first  touches  the  land,  and 
the  surface  where  it  leaves  it.  This  natural  power  is  as  much  the  subject 
of  property  as  is  the  land  itself,  of  which  it  is  the  accident. — McClaremont 
V.  Whiiaker,  3  RawWs  Penn.  Rep.,  84. 

12.  What  is  the  rule  as  to  the  right  of  riparian  owners  to  divert  water 

courses  % 

No  person  has  a  right  to  use  a  stream  of  water  to  the  prejudice  of 
other  persons  above  or  below  him,  unless  he  has  a  prior  right  to  divert  it, 
or  to  an  exclusive  enjoyment.  He  may  use  the  water  running  over  his 
land  ;  he  cannot  unreasonably  detain  it,  or  give  it  another  direction  ;  and  it 
must  be  returned  to  the  ordinary  channel  when  it  leaves  his  estate  and 
passes  over  the  land  of  his  neighbor.  He  cannot  diminish  the  quantity 
of  water,  or  throw  back  the  waters  upon  the  proprietors  of  land  above. 
The  owner  must  so  use  the  water  as  to  work  no  material  injury  to  those 
entitled  to  the  use  of  it. — Cooke  v.  Hull,  3  Mass.  Rep.,  2b3.  Merrit  v. 
Parker,  1  Cox,  460.  S.  P.  Ri'nnells  v.  Bullin,  2  JV.  H.  Rep.,  532.  Mer- 
ritt  V.  Bynkerhoof,  17  Johns.  Rep.,  303.  Gardner  v.  Village  of  Keivburgh, 
2  Johns.  Ch.  Rep.,  162.  Colbournv.  Richards,  13  Mass.  Rep.,  420.  Hoy 
V.  S/erreft,  2  Watts  Penn.  Rep.,  327.  S.  P.  Tyler  et  al.  v.  Wilkinson,  4 
Muss.  Rep.,  397.  Buddington  v.  Bradley,  10  Conn.  Rep.,213.  .Arnold  v. 
Foote,  12  Wend.,  330.  Crooker  v.  Bragg,  10  Wend.,  260.  Delaney  v. 
Boston,  2  Har.  Rep.,  487.     2  Domat,  b.  1,  tit.  8,  sec.  2. 
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Where  a  stream  is  navigable  for  either  boats  or  rafts,  the  public  have 
a  right  to  use  it  for  those  purposes,  and  the  rights  of  the  adjoining  pro- 
prietors are  subject  to  the  public  easement ;  but  the  state  cannot  divert 
the  water  of  the  stream,  or  interfere  with  it  in  any  other  manner  which 
will  render  it  less  useful  to  the  proprietors  of  the  adjacent  shores. 

If,  in  the  improvement  of  a  navigable  river  by  the  state,  by  the  erec- 
tion of  a  dam,  a  waterfall  in  a  tributary  stream,  not  navigable,  belonging 
to  an  individual,  is  overflowed  and  destroyed,  such  individual,  within  the 
meaning  and  spirit  both  of  the  constitution  and  the  canal  laws,  is  entitled 
to  compensation  for  the  injury  sustained,  equally  as  if  his  property  had 
been  taken  for  public  use. — The  People  v.  The  Canal  Appraisers^  13  Wen- 
dell^ 355. 

A  riparian  owner  below,  has  no  right  to  divert  the  water  from  its  na- 
tural bed.  If  such  owner  has  for  fifty  years  diverted  the  waters  from 
their  natural  course  and  drawn  them  through  an  artificial  canal,  the  ripa- 
rian owners  of  the  stream  above  acquire  a  right  to  flowage  through 
this  by  dedication  and  substitution,  and  the  water  cannot  again  be  di- 
verted even  into  its  natural  channel. — Delaney  v.  Boston,  2  Harr.  Rep.j 
489.     2  Domae,  b.  1,  tit.  8,  sec.  2. 

SCIRE   FACIAS. 

1 .  What  is  a  Scire  Facias  ? 

A  Scire  Facias  is  a  judicial  writ,  issued  for  the  purpose  of  substan 
tiating  and  carrying  into  effect  an  antecedent  judgment. — Jarvis  v.  Rath- 
bone.     Kirby^s  Conn.  Rep.,  220. 

A  Scire  Facias  is  a  judicial  writ,  but  still  it  is  an  action. — Fenner  v. 
Evans,  1  Term  Rep.,  268.  It  may  be  pleaded  to  an  action. — Gray  v. 
Jo7ies,  2  Wills.,  251.  Poultney  v.  Tounson,  2  Bla.  Rep.,  1227.  2  Tidd., 
1046.  It  may  be  released  by  a  release  of  all  actions. — Co.  Lilt.,  290. 
Ensworth  v.  Davenport,  9  Conn.  Rep.,  392.  Lloyd  et  al.  v.  The  State,  1 
j3lb.  Rep.,  34.  Wolf  v.  Ponsford,  Ohio  Cond.  Rep.,  841.  Greenway  v 
Dare,  1  Halst.  JV.  J.  Rep.,  305. 

2.  What  is  the  rule  as  to  the  form  of  Scire  Facias  ? 

Writs  of  this  description  must  contain  everything  that  is  required  to 
constitute  a  good  declaration ;  or  in  other  words,  they  must  set  out  all 
the  facts  that  are  necessary  to  show  a  right  in  the  plaintiff  to  the  relief 
prayed  for. — 2  Ohio  Rep  ,  248.  Wolf  v.  Pounsford  Ohio  Cond.  Rep.,  841. 
McVicker  v.  The  Heirs  of  Ludlow,  Ohio  Cond.  Rep.,  345.  Jfeale  v.  Cooke, 
5  Haht.  JV.  J.  Rep.,  337. 

To  authorize  a  judgment  upon  a  Scire  Facias  in  a  recognizance  of 
bail  in  a  state  case  against  the  securities,  it  must  aver  that  the  principal 
was  called  and  made  default. — White  Sf  Chilcott  v.  The  State,  5  Yerger\ 
Rep.,  183. 

Where  a  bond  is  given  conditioned  to  prosecute  a  bill  of  injunction 
with  effect,  a  scire  facias  founded  on  such  bond,  must  aver  that  the  prin- 
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cipal  failed  to  prosecute  the  injunction  with  effect. — McCombs  et  al.  v. 
Cull  8i-  Bodie,  4  Verger's  Rep..,  455. 

A  scire  facias  on  a  decree  rendered  against  an  executor,  is  defective 
if  it  does  not  allege  a  devastavit. — Cox  v.  Cox,  2  Yerger's  Rep.,  305.  Wray 
V.  Williams,  Id.,  302. 

A  scire  facias  need  not  set  forth  what  goods,  lands,  &c.,  have  been 
acquired  by  the  defendant  since  the  date  of  the  judgment. — Lang.  v.  Lewis' 
Admr.,  1  Rand.,  '111. 

3.  In  what  case  will  scire  facias  lie  1 

It  lies  only  to  obtain  execution  of  a  judgment. 

It  seems  to  be  the  better  opinion,  that  in  personal  actions  the  scire 
facias  to  revive  judgment,  lies  not  at  common  law  ;  but  that  it  was  first 
introduced  and  its  nature  declared  by  the  statute. —  Westminster,  2,  13,  E. 
1.  Stat.  1,  ch.  45.  Before  which  the  plaintiff  was  put  to  a  new  original 
on  the  judgment,  which,  after  a  year  and  a  day,  was  presumed  to  be  re- 
leased or  satisfied.  This  rule  of  the  common  law  was  for  the  protection 
of  the  debtor,  and  one  object  of  the  statute  was  to  preserve  to  him  the 
benefit  of  it,  while  a  more  speedy  and  less  oppressive  remedy  was  pro- 
vided for  the  creditor. — Pennick  and  another  v.  Hurt  and  another,  8  Serg. 
Si'  RawWs  Pcnn.  Rep.,  376.  Woodcock  v.  Walker,  14  Mass.  Rep.,  386. 
The  Proprietors  of  the  Kennebeck  Purchase  v.  Davis,  1  Greenleaf's  Me.  Rep.^ 
308,  305.  How  v.  Cadman,  4  Greenleafs  Me.  R'p.,  79.  De  Le  Howe  v. 
Gilbert,  2  BalPs  Rep.,  306.  Treasurers  v.  Tarrant,  I  HilVs  Rpp.,  1.  Falc- 
nor  v.  Jones,  3  Dev.,  334.  Hinton  v.  Oliver,  2  Dev.  Sr  Bat.,  519.  Webber's 
Exrs.  V.  Underhill,  19  Wend.,  447.  Jackson  v.  Tamer,  18  Wend.,  526. 
Benjamin's  Exrs.  v.  Smith,  17  Wend.,  208. 

Where  there  is  a  verdict  for  a  defendant  in  an  action  for  a  false  re- 
turn, and  the  plaintiff  applies  for  a  new  trial,  which  is  granted,  but  pend- 
ing the  motion  the  plaintiff  dies,  the  suit  abates,  and  cannot  be  revived 
by  scire  facias  by  his  executors. — Benjamin's  Exrs.  v.  Smith,  17  Wendell, 
208. 

Scire  facias  lies  only  against  the  surviving  defendants,  or  the  repre- 
sentatives of  the  last  survivor;  and  it  makes  no  difference  that  the  judg- 
ment had  been  rendered  on  a  contract  which  was  joint  and  several,  since 
the  plaintiff,  by  sueing  the  defendant  jointly,  has  elected  to  treat  the  con- 
tract as  joint  and  not  several. — De  Le  Howe  v.  Gilbert,  2  Ball.  Rep.,  306. 

A  scire  facias  issued  against  an  heir  to  have  execution  of  the  lands  o[ 
the  deceased  ;  before  the  scire  facias  was  issued,  the  heir  sold  the  lands  ; 
the  purchaser  from  the  heir  may,  in  the  name  of  the  heir,  be  permitted 
to  plead  to  the  scire  facias,  that  the  executor  has  assets. — Hamilton  v. 
Jones  et  al.,  Cir.  Co.  U.  S.,  2  Hay.,  291. 

Whenever  there  is  a  change  of  parties,  by  marriage,  bankruptcy,  or 
death,  whereby  other  persons  become  interested  in  the  execution  of  the 
judgment,  a  scire  facias  is  necessary  to  make  such  new  person  a  party  to 
the  judgment. 

As  where  a  feme  sole  plaintiff,  after  a  report  of  referees  in  her  favor, 
married,  and  a  judgment  was  afterwards  entered  upon  the  report,  and  ex- 
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ecution  issued,  without  a  scire  facias  having  been  issued  to  make  the  hus* 
band  a  party,  the  execution  was  set  aside  for  irregularity. — Johnson  v. 
Parml(\>/,  17  Johns.  Rep.,  271. 

A  scire  facias  to  revive  a  judgment  irregularly  issued,  or  an  execution 
issued  after  a  year  and  a  day,  without  a.  scire  facias^  is  voidable  only,  and 
cannot  be  called  in  question,  in  a  collateral  action,  so  as  to  defeat  the  title 
of  a  purchaser  under  the  execution  ;  and  it  seems,  that  after  twenty  years, 
it  cannot  be  avoided  on  a  direct  application  for  that  purchase. — Jackson 
ex  dem.  Livingston  v.  DeLancy,  in  error,  13  Johns.  Rep.,b31.  15  Johns. 
Rep.,  169.     S.  C,  16  Johns.  Rep.,  537. 

Where  A.  devised  lands  in  the  county  of  Ulster,  to  C,  for  life,  re- 
mainder to  the  heirs  of  A.,  and  there  being  no  actual  occupant  of  the  lands, 
a  scire  facias  was  issued  and  a  judgment  recovered  against  A.  to  the  sheriff 
of  the  city  and  county  of  New  York,  on  which  the  heirs,  but  not  the  de- 
visee of  A.,  were  warned  to  appear,  and  judgment  was  obtained  upon  the 
return  of  the  scire  facias,  by  default.  Held,  that  the  heirs,  not  having  ap- 
peared and  pleaded  to  the  scire  facias,  could  not  afterwards  object  that  the 
tenant  for  life  ought  to  have  been  summoned. — Jackson  ex  dem.  Livings- 
ton V.  DeLancy,  in  error,  13  Johns.  Rep.^  537.  15  Johns.  Rep.,  169.  S.  C., 
16  Johits.  Rep.,  537. 

4.  What  is  the  rule  as  to  scire  facias,  against  bail  % 

A  scire  facias  against  special  bail,  which  does  not  recite  the  issue 
and  return  of  a  ca.  sa.,  is  sufficient  upon  issue  joined  on  the  plea  oinul  tiel 
record. — Cappau's  bail  v.  Middleton  Sf  Saker,.  I  Har.  Sc  Gill,  154.  And 
as  to  the  proceedings  against  bail,  by  scire  facias,  see  Tillitoe  v.  Wallace, 
1  East,  89.  Forty  v.  Henner,  4  T.  Rep.,  583.  Dicas  v.  Perry,  2  S.  ^ 
£.,  869.  Hayward  v.  Reynolds,  3  East,  570.  Barr  v  Sachwell,  2  Stra., 
813. 

To  a  scire  facias  against  bail  it  was  pleaded,  that  the  principal  had 
been  taken  by  a  ca.  sa.,  and  had  availed  himself  of  the  act  of  1820,  for  the 
relief  of  honest  debtors,  and  had  been  discharged.  The  plea  was  held 
bad  on  general  demurrer,  because  it  did  not  show  the  court's  jurisdiction 
in  the  discharge,  nor  did  it  show  that  it  was  during  the  continuance  of  the 
act  of  1820  ;  nor  did  it  specify  distinctly  the  kind  of  discharge  relied  on, 
which,  under  a  ca.  sa.,  might  have  been  in  two  modes  ;  it  was  also  held 
bad,  because  it  did  not  show  that  the  creditor  had  notice. — Langley  v. 
Lane,  4  Hawks,  313. 

In  a  proceeding  by  scire  facias  against  securities  upon  an  appeal  bond, 
the  defendants,  by  not  putting  the  record  in  issue,  admit  the  statements 
in  the  scire  facias  to  be  correct. — Everett  v.  Ellison^ s  Admrs.  et  al.,  1  Caro- 
lina Law  Repository,  271. 

In  a  joint  action  of  debt  against  three  obligors,  three  persons  severally 
undertake,  by  several  recognizances,  as  special  bail  for  each  of  the  three 
defendants  ;  after  judgment,  creditor  sues  out  one  5Ci./ac.  against  the  three 
bail  upon  their  several  recognizances.  Held,  they  cannot  be  joined  in 
one  sci.  fac,  and  that  the  sci.  fac.  was  naught,  and  ought  to  be  quashed. 
—Garland  v.  Ellis,  2  Leigh^s  Rep.,  555. 
71 


562  aBDncTioxi. 

A  scire  facias  on  a  recognizance,  must  aver  that  the  recognizance 
was  returned  to  the  clerk  of  the  circuit  court  sustaining  the  suit. — Maddi- 
son  V.  Commonwealth,  2  Marsh.,  132. 

Where  a  recognizance  is  entered  into  before  two  justices,  and  it 
omits  to  slate  that  it  was  taken  into  the  county  to  which  the  justices  be- 
long, while  the  sci.Jac,  in  reciting  the  recognizance,  sets  forth  the  county 
in  which  it  was  taken,  the  variance  will  be  fatal. —  Wood  v.  The  Common' 
wealth,  4  Rand.,  329.     State  v.  Stout  et  at.,  6  Haht.  JV.  J.  Rep.,  124'. 

The  plantiff  is  not  obliged  to  take  out  a  scire  facias,  against  terre-ten- 
ants before  he  can  have  execution  against  lands  in  the  hands  of  the  alie- 
nee, where  the  defendant  has  alienated  the  lands  before  execution. — Young 
V.  Taylor,  2  Binn.,  218. 

In  a  sci.fac.  on  a  judgment  upon  an  award  of  arbitrators,  the  defend- 
ant cannot  gainsay  the  judgment  by  evidence  of  irregularity  in  the  pro- 
ceedings upon  the  arbitration,  as  want  of  notice,  &.c. — Share  v.  Becker,  8 
S.  4'i2.,  241,  2. 

A  sci.  fac.  may  be  amended  where  a  clerical  error  has  been  made, 
stating  the  judgment  to  have  been  obtained  in  1777,  instead  of  I7b7. — 
Hazetdine's  Admrs.  v.  Walker's  Evrs.,  1  Har.  Sr  Johns.,  487. 

A  sci.fac.  against  heirs,  may  be  amended  after  nul  tiel  recor^Z  pleaded. 
—  Williams  v.  Lee,  2  Taylor,  146. 

A  sci.fac.  may  be  amended  by  the  prcecepe,  or  by  the  record  in  the 
original  action. — Patrick  v.  Wood,  3  Bibb.,  232. 

A  writ  o[  scire  facias,  unless  used  as  a  declaration,  is  not  answerable. 
— Johnson  v.  Hubbcll  et  al.,  Wright,  69.  It  is  founded  upon  a  record,  and  if 
it  make  profert  of  anything  else,  as  its  foundation,  it  fails — JVoble  v.  Mark- 
ley  et  al.,  Wright,  117. 

The  affidavit  of  the  existence  of  the  debt,  upon  which  to  ground  the 
motion  for  a  scire  facias  to  revive  a  judgment,  ought  either  to  be  made  by 
the  piaintifT  himself,  or  by  some  person  who  was  his  attorney  at  the  time 
the  judgment  was  obtained,  and  stills  continues  to  be  so. — The  Duke  of 
jYorfolk  V.  The  Earl  ff  Leicester,  1  Meeson  Sf  Welsby,  204. 

The  plaintiffs,  who  had  been  chosen  assignees  of  a  bankrupt,  issued 
a.  scire  facias,  to  revive  a  judgment  obtained  by  him  before  bankruptcy, 
against  the  defendant,  but  omitted  to  make  the  official  assignee  a  co-plain- 
tiff. The  court,  after  plea  pleaded  and  issue  joined,  allowed  tiie  pro- 
ceeding to  be  amended,  by  joining  the  official  assignee  ;  and  AeW,  also,  that 
in  cases  of  such  amendment  the  opposite  party  should  always  be  allowed 
to  plead  de  novo. — Holland  v.  Phillips,  2  Perry  Sf  Davidson,  336 


SEDUCTION. 

1.  What  is  meant  by  seduction,  in  law  % 

The  offence  of  a  man  who  abuses  the  simplicity  and  confidence  of  a 
woman,  to  obtain  by  false  promises  what  she  ought  not  to  grant. — 2  Bouv. 
Law  Die,  387. 
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2.  By  whom  may  an  action  for  seduction  be  maintained  1 

An  action  for  quod  servitium  amisit  may  be  sustained  by  a  person 
who  has  lost  the  service  by  the  seduction. — Edmonds  v.  Machel,  2  Term, 
Rep.,  4.  As  the  master  of  the  pfirty  seduced. — Fores  v.  Wilson,  Peake, 
f)5.  Hall  V.  Ho/lander,  4  Barn.  Sf  Cresw.,  663.  So  where  an  officer  of 
the  army  adopted  the  daughter  of  a  deceased  soldier. — Erwin  v.  Dear- 
man,  1 1  East,  23. 

To  enable  the  father  to  sustain  the  action  where  the  daughter  is 
above  the  age  of  twenty-one,  there  must  exist  some  kind  of  service,  but 
the  slightest  acts  constitute  the  relation  of  master  and  servant  ;  but  if  she 
be  not  twenty-one,  and  there  is  no  actual  service  performed  by  her  for  her 
parent,  if  he  has  not  parted  with  his  right  to  her  service,  he  has  not  di- 
vested himself  of  his  ri,ght  to  retain  her  services,  she  is  his  servant  de  jure. 
If  the  diiughter  be  under  twenty-one,  though  not  living  with  her  father, 
but  residing  with  another,  and  in  the  temporary  service  of  another,  she 
continues  under  the  protection  and  control  of  her  parent,  and  her  ser- 
vices may  be  controlled  by  him. 

If  she  be  a  minor,  it  is  not  necessary  to  maintain  the  action,  that  she 
should  reside  with  her  father  ;  if  she  reside  elsewhere  with,  or  not  against 
the  consent  of  her  father,  the  action  may  be  maintained  ;  and  if  the  de- 
claration aver  the  daughter  to  be  the  plaintiff's  servant,  it  is  sufficient ;  it 
need  not  state  she  is  an  infant. — Apiplegate  v.  Rable,  2  Marsh.  Ken.  Rep,,, 
129.  Logan  V.  Murray,  6  Serg.  8f  Rawle,  175.  Martin  v.  Payne,  9 
Johns.  Rep.,  175.  Hornketh  v.  Burr,  8  Serg.  Sf  Rawle,  36.  Sargeant 
v.  Denniw7i,  5  Cowen,  106.      Van  Horn  v.  Freeman,  1  Hoist.  Rep.,  322. 

Where  a  daughter  was  debauched  and  became  pregnant  while  living 
with  her  father,  with  whom  she  resided  until  his  death,  and  after  his 
death  continued  to  reside  with  her  mother,  and  was  delivered  of  a  child, 
by  whom  she  and  the  child  was  supported,  it  was  held,  that  the  mother 
could  not  sustain  an  action  of  trespass  for  the  debauching. 

Per  Cur. — Whatever  damage  the  mother  might  sustain,  arose  from 
an  act  committed  in  the  father's  lifetime.  The  daughter  was  in  his  ser- 
vice. When  the  mother  became,  on  her  husband's  death,  the  mistress  of 
the  house,  the  mischief  was  done.  The  daughter  came  into  her  service 
pregnant.  If  the  alleged  trespass  gave  her  no  cause  of  action,  the  conse- 
quence of  the  trespass  could  not. — Logan  v.  Murray,  6  Serg.  Sf  Rawle, 
175. 

But  in  Coonv.  Moffat,  2  Penn.  Rep.,  the  court  held,  that  the  mother 
might  maintain  the  action,  although  the  impregnation  was  in  the  lifetime 
of  the  father,  the  loss  of  service  accruing  in  the  time  of  the  mother.  The 
same  has  been  held  in  New  Jersey. — Van  Horn  v.  Freeman,  1  Halstead^s 
Rep.,  3-i2. 

A  parent  whose  daughter  has  a  fixed  residence  in  another  family, 
cannot  maintain  an  action  for  seducing  her,  although  she  be  underage. — 
Johnson  v.  Mc^dam,  5  East,  47.  Speight  v.  Oliviera,  2  Stnrkie,  493. 
Hall  V.  Hollander,  4  Barn,  d;  Cresw.,  660.  Harris  v.  Butler,  2  Meeson  6f 
Welsby,  239.  In  the  latter  case,  the  plaintiff's  daughter  (about  sixteen 
years  of  age)  was  bound  to  the  defendant's  wife  for  the  term  of  two  years 
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to  learn  a  trade,  and  during  the  apprenticeship  was  seduced  and  debauch- 
ed by  the  defendant.  The  court  held,  that  the  father  could  not  maintain 
an  action  on  the  case,  the  daughter  not  being  the  servant  of  the  father 
at  the  time,  but  of  the  defendant. 

A  temporary  absence  will  not  affect  his  right  of  action. — Idem. 

Nor  where  she  leaves  her  father's  house  by  the  advice  and  persua- 
sion of  the  defendant,  given  for  the  purpose  of  seducing  her,  and  goes  and 
resides  in  his  family. — Speight  v.  Oliviera,  2  Stark.,  'tQS. 

3.  What  is  the  rule  as  to  the  form  of  the  action  % 

As  to  the  form  of  the  action,  in  England,  trespass  vi  et  armis  seems 
to  have  predominated. —  Woodward  v.  Walton,  ^  B.  Sf  P.,  -iTS.  Ditcham 
v.  Bond,  'IM.  Sc  S.,  436.  Reeves'  Dom.  Rel ,  293.  Yet  the  right  to  bring 
case  laying  the  injury  with  n  per  quod  servitium  amisit,  has  there  not  only 
been  judicially  recognized,  but  very  able  writers  on  the  English  law,  treat 
this  as  the  most  proper  form. — Salherwaite  v.  Durest,  5  East,  47.  Chit' 
ty's  Pleading,  137,  138.  1  Black.  Com.,  429,  nole  1.  Mr.  Chitty  has 
given  the  precedent  of  a  declaration  in  this  form  of  action. — 2  Chitty^s 
Pleading,  267.  Case  is  uniformly  brought  in  Connecticut. — Reeves'  Dom. 
Rel.,  293. 

And  although  trespass  was  holden  to  lie  in  Pennsylvania,  yet  case 
was  pronounced  to  be  the  most  appropriate  remedy. — Ream  v.  Rank,  3 
C.  Sc  R.,  315. 

Perhaps  with  some  qualifications,  the  plaintiff  may  elect  between 
trespass  and  cause.     And  see  Ream  v.  Rank,  3  S.  <S*  R.,  215. 

Where  the  court  held,  that  where  the  defendant  committed  a  trespass 
on  the  plaintiff's  property  by  entering  his  house,  trespass  would  lie,  and 
debauching  his  daughter  and  the  loss  of  service  might  be  laid  as  a  conse- 
quential injury. — Moran  v.  Davies,  4  Cowen's  Js".  Y.  Rep.,  412.  S.  P. 
Parker  v.  Elliott,  6  Mumf.  Va.  Rep.,  587.  Parker  v.  Elliott,  Gilmore's 
Rep.,  33. 

An  action  for  seducing  the  daughter  and  servant,  may  be  brought 
either  in  trespass  for  the  direct  iniary, per  quod  servitium  amisit,  or  in  case 
for  the  consequential  damage. — Chamberlain  v.  Haylewood,  5  Meeson  Sc 
Welsby,  575. 

Where  a  daughter  is  bound  to  the  defendant's  wife  as  an  apprentice 
to  learn  a  trade,  during  which  apprenticeship  she  is  seduced  and  debauch- 
ed by  the  defendant,  the  father  cannot  maintain  an  action  on  the  case,  the 
daughter  not  being  the  servant  of  the  father  at  the  time,  but  of  the  defend- 
ant.— Harris  v.  Buller,  2  Meeson  6c  Welsby,  239.  Hnll  v.  Hollander,  4 
Barn.  <!f  Cresw.,  660.  Dean  v.  Pell,  5  Easl,  47.  Speight  v.  Oliviera,  2 
Stark.,  493. 
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1.  What  is  the  general  rule  as  to  what  is  necessary  to  constitute  the 
right  of  set-off? 

To  constitute  the  right  of  set-off,  there  must  be  mutual  debts  between 
the  same  parties,  in  their  own  right,  of  the  same  kind  and  quality,  and  be 
clearly  ascertained  and  liquidated.  Equity  follows  the  same  rule  as  a 
court'oflaw.  It  must  be  a  suhsisi'mg  dehi  due  in  presenti,  and  must  be 
due  from  the  plaintiff  to  the  defendant. — McDonald  v.  Melson,  2  Cowen's 
Jf.  Y.  Rep.,  139.  Reeves  v.  Jltkinson,  Penn.  JV.  /.  Rep.,  751.  Roberts  v. 
Jones,  1  Murphy,  353.  Dedham  v.  S?niih  et  al.,  2  MarshaWs  Rep.,  261. 
.Jackson  v.  Robinson,  3  Mason's  Rep.,  138.  JVeitles  v.  Elkins,  2  McCord^s 
C/i.  Rep.,  184.  Lock  v.  Alexander,  1  Hawke,  412.  McDowell  v.  Tate,  1 
Dev.,  249.  Dowd  v.  Fawcett,  4  Dev.,  92.  State  Bank  v.  Armstrong,  4 
Dev.,  519.  Miller  v.  Receiver  of  the  Franklin  Bank,  1  Paige,  444.  Matter 
of  the  Receiver  of  the  Middle  District  Bank,  1  Paige,  585.  Dunkin  v  Fiaw- 
denburgh,  1  Paige,  622.     PoraJ  v.  Smith,  4  Conn.  Rep.,  297. 

There  must  be  mutual  debts  to  authorize  a  set-off;  that  is,  they 
must  be  due  to  and  from  the  same  persons  in  the  same  capacity.  Thus, 
a  debt  due  on  a  contract  made  with  an  executor,  cannot  be  set-off  against 
a  debt  due  from  a  testator. — Livingston  v.  Livingston,  4  Johns.  Ch.  Rep., 
2!)2.  Duncan  v.  Lyon,  3  Johns.  Ch.  Rep.,  351.  Murray  v.  Tolland,  3 
Johns.  Ch.  Rep.,  574.  Riggs  v.  Murray,  2  Johns.  Ch.  Rep.,  582.  Green 
V.  Darling,  5  ./kfaso/i,  201.  Robbins  v.  Holley,  1  Monroe,  194.  Piersonv. 
Meaux,  3  .^.  ^.  Marsh.,  6.  Saunders  v.  Saunders,  3  Bibb.,  286.  Ballw 
Townsend,  Litt.  Sel.  Ca.,  325.     Bernard  v.  Trustees  of  Galletin  Seminary, 

3  J.  J.  Marsh.,  426.  Striker^s  case,  1  Bland.,  79.  Jackson  v.  Speed,  3 
J.  J.  Marsh.,  58.     Lamme  v.  Saunders,  1  Monroe,  267.     Co6i  v.  Haydock, 

4  Day,  472.  Dangerfield  v.  Rootes,  1  Mumf,  529.  Webster  v.  Couch,  6 
Rand.,  519.  Prior  v.  Richards,  4  Bibb.,  356.  CzVy  Bank  of  Baltimore  v. 
Smith,  3  Gz7Z  (§•  John.,  265.  t/^zca  Insurance  Co.  v.  Power,  3  Paige,  365. 
Jones  V.  Murray,  3  Paige,  87.  Holden  v.  Gilbert,  7  Paige,  208.  Chap- 
man V.  Robertson,  6  Paige,  627.  IVa/co^^  v.  Sullivan,  6  Paige,  1 17.  Sea- 
more  V.  Harlan,  3  Dana,  416.  Watson  v.  Stucker,  5  Dana,  582.  Browne 
V.  Starke,  3  Dam,  320.  Anderson'' s  Exrs.  v.  Mason,  6  Dana,  224.  Jl/er- 
r<7/  V.  Fowler,  6  Dana,  305.  Breckenridge  v.  Floyd,  7  Dana,  463.  PFo^A- 
er',s  Exrs.  v.  Chamberlain,  8  Dana,  164.  Alexander  v.  Wallace  et  al.,  10 
Ferger,  105.  Cooley  v.  JFeeA:.?,  10  Yerger,  141.  £i;  ^^ar^e  Baggs  v.  Je/- 
ferson,  C.  P.,  10  Wend.,  615.  Evernghin  v.  Ensworth,  7  Wend.,  326. 
Ladue  V,  /far^,  5  Wend.,  583.  'Gram  v.  Cadwell,  5  Cowen,  489.  J^i7- 
mo/  V.  Hurd,  11  Wend.,  584.  Collins  v.  Allen,  12  Wend.,  356.  Osborn 
V.  Etheridge,  13  W^e;^(f.,  339.  Coo/c  v.  Moseley,  13  fFent/.,  277.  C'M/ver 
V.  Barney,  14  We?id.,  161.  Sickles  v.  For^,  15  Wend.,  559.  Downer  v. 
Eggleston,  15  Wend.,  51.  Jlfea^^  v.  Gz7/e^,  19  Wend.,  397.  iSmiVA  v.  Fat^ 
Loare,  16  JTenc/.,  659.  //z7/s  v.  Tollman's  Admr.,  21  fTe^irf.,  674.  Ga/e 
V.  Lutherell,  1  Younge  Sr  Jerv.,  180.  PTy^Ae  v.  Obrien,  1  Sm.  <$•  S^M., 
551.       Tucker  v.  Tucker,  1  JVew.  «S"  Mann.,  477.       Hallyer  v.  Sherman,  2 
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JVeu,  8c  .Mann.,  401  Moore  v.  Butlin,  2  JVep.  «§■  Perry,  ■i-36.  Groom  v. 
Wesf,  1  Perry  <S"  Davidson,  19.  Banks  v.  PiA:e,  3  Shepley,  268.  Co/)/>  v. 
Xaw^  1  Shepley,  288. 

To  warrant  a  set-off,  there  must  be  a  subsisting  debt  iw  pre<;enii,  and 
it  must  be  due  from  the  plaintiff  to  the  defendant ;  and  if  it  be  due  from 
the  plaintiff  and  another,  to  only  one  of  the  defendants,  it  is  not  admissi- 
ble as  a  set-off,  and  though  it  be  claimed  by  the  defendant,  and  allowed 
by  the  jury  as  a  set-off,  the  claim  being,  in  fact,  due  to  but  one  defendant, 
and  not  payable  at  the  time,  this  is  no  bar  to  a  subsequent  action  for  the 
same  demand,  when  it  becomes  payable,  in  favor  of  the  defendant  to 
whom  it  is  really  due. — Wolf  v.  Washburn,  6  Cowen,  261. 

Where  a  party  has  given  several  different  obligations,  some  of  which 
are  held  by  the  obligee,  and  some  by  assignees,  and  the  debtor  has  a  right 
of  set-off  to  some  extent,  which  is  general  and  not  applicable  by  special 
agreement  to  any  of  the  obligations  in  particular,  the  debtor  cannot  insist 
on  the  set-off  against  any  assignee  while  the  original  creditor  still  holds 
enough  to  extinguish  it.  And  if  the  set-off  exceeds  the  sum  remaining 
due  to  the  original  debtor,  the  oldest  assignee  has  the  best  equity  ;  the 
set-off  must  be  applied  first  to  the  note  last  assigned,  then  to  the  note  last 
but  one,  and  so  on. — Anderson^s  Exrs.  v.  Mason,  6  Dana,  224'. 

S.  gave  his  note,  payable  in  fifty  days  after  the  drawing  of  a  lottery 
should  be  completed.  "  in  cash  or  prize  tickets  in  said  lottery,"  and  se- 
cured the  same  by  a  mortgage.  The  mortgagee,  two  years  after  the  draw- 
ing, assigned  the  mortgage.  The  tickets  in  the  lottery  certified  that  the 
holder  thereof  would  be  entitled  to  such  prize  as  may  be  drawn  to  its  nura- 
ber,if  demandedin  twelve  monthsafter  the  completion  of  the  drawing,  sub- 
ject to  a  deduction  of  fifteen  per  cent.,  payable  sixty  days  after  conclusion. 
Upon  a  bill  filed  some  years  after  the  assignment,  to  sell  the  mortgaged 
premises  for  payment  of  the  balance  of  the  amount  due  upon  the  note  : 
Held,  that  prize  tickets  which  had  not  been  presented  to  the  managers  of 
the  lottery  for  payment,  within  twelve  months,  could  not  be  set-off  against 
the  complainant's  claim. — City  Bank  of  Baltimore  v.  Smith,  3  Gill  ^ 
Johns.,  265, 

Where  in  equity  a  fund  belonging  to  A.,  but  the  legal  interest  therein 
was  in  B.,  A.  filed  a  bill  to  prevent  B.  from  getting  the  fund  into  posses- 
sion, held,  that  if  A.  was  indebted  to  B.  in  a  less  amount,  equity  would 
compel  him  to  discharge  the  debt  before  the  fimd  will  be  decreed  to  him, 
especially  if  A.  is  insolvent. — Alexander  v.  Wallace  et  al.,  10  Yerger^s  Rep., 
105. 

Where  an  action  is  brought  in  the  name  of  an  assignor,  for  the  bene- 
fit of  the  assignee  of  a  contract,  (other  than  a  negotiable  promissory  note 
or  bill  of  exchange),  the  defendant  can  set-off  only  such  demands  as  ex- 
isted against  the  assignor,  and  in  good  faith  belonged  to  the  defendant  at 
the  time  of  the  assiirnment;  demands  subsequently  acquired  cannot  be 
set-off,  although  the  defendant  become  the  holder  of  them  without  notice 
of  the  assignment. — Mead  v.  Gillet,  19  Wend.,  397. 

A  mortgagor  has  a  demand  against  a  right  of  set-off  against  the  notes 
secured  by  the  mortgage,  which  are  in  the  hands  of  different  assignees  ; 
the  set-off  should  diminish  the  debt  due  each  assignee  rateably ;  and  if  one 
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of  them  has  extinguished  the  set-off,  and  the  estate  is  not  sufficient  to 
pay  all,  the  proceeds  of  it  should  be  so  distributed  as  to  make  all  con- 
tribute rateably  to  the  set-off,  and  receive  rateable  share  of  the  surplus 

Campbell  et  at.  v.  Johnson  et  al.,  4  Dana,  183. 

2.  What  is  the  rule  in  equity  as  to  allowing  sets-offl 

In  general  courts  of  equity  in  relation  to  matters  of  set-off,  follow 
the  rules  adopted  by  courts  of  law  ;  but  there  are  cases  in  which  a  set-off 
will  be  available  in  equity,  which  would  not  be  so  at  law.  Thus,  in  a 
matter  where  natural  credit  is  given  between  the  parties  for  a  demand 
not  allowable  as  a  set-off  at  law,  equity  will  follow  it. — French  v.  Gainer 
et  al.,  7  Porter,  549. 

It  is  true  that  equity  generally  follows  the  law  as  to  set-off;  but  it 
is  with  limitations  and  restrictions.  If  there  is  no  connection  between 
the  demands,  then  the  rule  is  as  it  is  at  law.  But  if  there  is  a  connec- 
tion between  the  demands,  equity  acts  upon  it,  and  allows  a  set-off  under 
particular  circumstances. — Duncan  v.  Lyon,  3  Johns.  Ch.  Rep.,  359.  Dale  v. 
Cooke,  4  Johns.  Ch.  Rep.,  11.  Howe  v.  Shepherd,  2  Sumner^s  Rep.,  409,  and 
cases  there  cited ;  Green  v.  Darling,  5  Mason  Rep.,  145.  Peters  v.  Saome^ 
2  Vern.  Rep.,  428.  Gordon  v.  Lewis,  2  Sumner s  Rep.,  628.  Whitaker  v. 
Rush,  Ambler  Rep.,  407,  408.  Hurlburt  v.  Pacific  las.  Co.,  2  Sumner^s 
Rep.,  471.  Gass  v.  Stimson,  3  Sumner,  98.  Mollan  v.  Griffith,  3  Paige, 
402.  Jfettles  v.  Elkins,  2  McCord's  Ch.  Rep.,  184.  Simpson  v.  Hart,  1 
Johns.  Ch.  Rep.,  91.  Chance  v.  Isaacs,  5  Paige,  592.  Strikes  case,  1 
Bland.,  79.  Holden  v.  Gilbert,  7  Paige,  208.  Walker's  Exrs.  v.  Cham- 
berlain, 8  Dana,  164.  Stewart  et  al.  v.  Chamberlain,  6  Dana,  32.  Merrill 
V.  Fowler,  6  Dana,  305. 

In  the  first  place,  it  would  seem  that,  independently  of  the  statutes 
o{  set-off,  courts  of  equity,  in  virtue  of  their  general  jurisdiction,  are  ac- 
customed to  grant  relief  in  all  cases  where,  although  there  are  mutual 
and  independent  debts,  yet  there  is  a  mutual  credit  between  the  parties, 
founded,  at  the  time,  upon  the  existence  of  some  debt  due  by  the  credit- 
ing party  to  the  other. — See  Ex  parte  Prescott,  1  ^itk.,  231.  Hankey  v. 
Smith,  3  Term  Rep.,  507.  French  v.  Fenn,  Cooke,  Bank  Laws,  569,  4^^ 
edit.  554,  bth  edit.  S.  C.  3  Doug.  Rep.,  251.  Olive  v.  Smith,  5  Taimt. 
Rep.,  60.  Atkinson  v.  Elliott,  7  Term  Rep.,  376.  Key  v.  Flint,  8  Taunt. 
Rep.,  23.  Easum  v.  Cato,  5  Barmvell  Sc  Jlld.,  861.  Lord  Lanesborough 
V.  Jones,  I  P.  Wm.,  326.  Ex  parte  Flint,  1  Swanst.,  33,  34.  Downan  v. 
Mathews,  Prec.  Ch.,  5S0,  582.  Chapman  v.  Derby,  1  Vern.  Rep.,  1 17.  Jeffs 
V.  Wood,  2  P.  Wm.,  128,  129.  Melliovicchi  v.  Royal  Exchange  Ass.  Co., 
1  Eq.  Abr.,'&  PL,  8.  S.  C.  Ambler  Rep.,  408.  James  v.  Kinnie-,  5  Ves., 
110.  Hawkins  v.  Freeman,  2  Eq.  Abr.,  10  PL,  10.  Green  v.  Darling,  5 
Mason  Rep.,  207,  213.     Whitaker  v.  Rush,  Ambler  Rep.,  408. 

In  the  next  place,  as  to  equitable  debts,  or  a  legal  debt  on  one  side 
and  an  equitable  debt  on  the  other,  there  is  great  reason  to  believe  that, 
whenever  there  is  a  mutual  credit  between  the  parties,  touching  such 
debts,  a  set-off  is,  on  that  ground  alone,  maintainable  in  equity  ;  although 
the  mere  existence  of  mutual  debts,  without  such  a  mutual  credit,  would 
not,  even  in  a  case  of  insolvency,  sustain  it. — Lord  Lanesborough  v,  Jones, 
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1  P.  Wm.,  326.  Curson  v.  African  Co.,  1  Vern.,  122.  Ryall  v.  Rowlesy 
1  F&y.,  375,  376.  S.  C.  1  ^^A;.,  185.  James  v.  Kynnier,  5  Fes.,  110. 
Gale  V.  Luttrell,  1  Y.  <§-  Jerw.,  1»0.  Cheetham  v.  Croo/c,  1  McCall.  Sc  Y., 
307.  Piggottx.  Williams,  1  Mad.  Rpp.,92.  Taylor  \.  Okey,  13  Fe*.,  180. 
Sitnson  v.  //ar^,  14  Johns.  Rep.,  63,  76.  Sewall  v.  Sparrow,  16  Alass. 
Rep.,  24f.  Lyman  v.  Estas,  1  Greenl.  Rep.,  182.  Peters  v.  Soame,  2  Fcr?j. 
i?e/>.,  428. 

In  the  next  place,  courts  of  equity  following  the  law,  will  not  allow 
a  set-off  of  a  joint  debt  against  a  separate  debt,  or  conversely,  of  a  sepa- 
rate debt  against  a  joint  debt ;  or,  to  state  the  proposition  more  generally, 
they  will  not  allow  a  set-off  of  debts  accruing  in  different  rights.  But 
special  circumstances  may  occur,  creating  an  equity,  which  will  justify 
even  such  an  interposition. 

Thus,  for  example,  if  a  joint  creditor  fraudulently  conducts  himself 
in  relation  to  the  separate  property  of  one  of  the  debtors,  and  misapplies 
it,  so  that  the  latter  is  drawn  into  acts  differently  from  what  he  v/ould  if 
he  knew  the  facts,  that  will  constitute,  in  the  case  of  bankruptcy,  a  suffi- 
cient equity  for  a  set-off  of  the  separate  debt,  created  by  such  misappli* 
cation  against  the  joint  debt. 

So,  if  one  of  the  joint  debtors  is  only  a  surety  for  the  other,  he  may, 
in  equity,  set-off  the  separate  debt  due  to  his  principal  from  the  creditors  ; 
for,  in  such  a  case,  the  joint  debt  is  nothing  more  than  a  security  for  the 
separate  debt  of  the  principal ;  and,  upon  equitable  considerations,  a  cre- 
ditor, who  has  a  joint  security  for  a  separate  debt,  cannot  resort  to  that 
security  without  allowing  what  he  has  received  on  the  separate  account 
for  which  the  other  was  a  security. 

Indeed,  it  may  be  generally  stated  that  a  joint  debt  may,  in  equity,  be 
set-off  against  a  separate  debt  where  there  is  a  clear  series  of  transac- 
tions, establishing  that  there  was  a  joint  credit  given  on  account  of  the 
separate  debt. — Ex  parte  Twogood,  11  Ves.,  517.  Addis  \.  Knight,  1 
Meriv.  Rep.,  121.  Duncan  v.  Lyon,  3  Johns.  Ch.  Rep.,  351,352.  Dale 
V.  Cooke,  4  Johns.  Ch.  Rep.,  13,  15.  Harvey  v.  Wood,  5  Mad.  Rep.,  460. 
Tucker  v.  Oxley,  5  Cranch  Rep.,  35.  Vvlliamy  v.  Noble,  3  Merzv.  Rep., 
617.  Whitaker  v.  Rush,  Amhhr  Rep.,  407.  Bishop  v.  Church,  3  Atk., 
691.  Murray  v.  Toland,  2  Johns.  Ch.  Rep.,  573.  Medlicat  v.  Bowes,  1 
Ves.,  208.  Leeds  v.  The  Marine  Ins.  Co.,  6  Wheaion's  Rep.,  565,  571. 
Ex  parte  Stephens,  11  Fe*.,  24.  Ex  parte  Blagden,  19  Fe*.,  466,  467.  Ex 
parte  Hanson,  12  Ves.,  348.  Vvlliamy  v.  J^oble,  3  Meriv.  Rep.,  621.  Cheet- 
ham v.  Crooke,  1  McCleil.  8c  Y.,  307. 

3.  What  is  understood  by  the  terms  mutual  credit  1 

By  mutual  credit,  in  the  sense  in  which  the  terms  are  here  used,  we 
are  to  understand  a  knowledge  on  both  sides  of  an  existing  debt  due  one 
party,  and  a  credit  by  the  other  party,  founded  on  and  trusting  to  such 
debt  as  a  means  of  discharging  it. 

Thus,  for  example,  if  A.  should  be  indebted  to  B.  in  the  sum  of 
J£10,000  on  bond,  and  B.  should  borrow  of  A.  ^£2,000  on  his  own  bond, 
the  bonds  being  payable  at  different  times,  the  nature  of  the  transaction 
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would  lead  to  the  presumption,  that  there  was  a  mutual  credit  between  the 

parties,  as  to  the  £2,000,  as  an  ultimate  set-off,  ;9ro  tant;^^  from  the  debt  of 
£10,000.  But  if  the  bonds  were  both  payable  at  the  same  time,  the  pre- 
siimpiion  of  such  a  mutual  credit  would  be  converted  almost  into  an  ab- 
solute certainty. — Ex  parte  P rescott,  1  Jitk.y  231.  French  v.  Venn,  Cooke 
Bank  Laws,  .o69,  4  edit.,  5.^4,  5M  edit.;  S.  C,  3  Doug.  Rep.,  257.  Olivev 
Smith,  5  Taunt.  Rep.,  60.  Atkinson  v.  Elliott,  7  Taunt.  Rep.,  376.  Key 
V.  Flint,  8  launt.  Rep.,  23.  Rose  v.  Hart,  8  Taunt.  Rep.,  499,  506.  Easum 
V.  Cato,  Ham.  S^-  Aid.,  861. 

\x\  Olive  V.  Smith,  5  Taunt.  Rep.,  60,  Mr.  Justice  Gibbs  said  that  Lord 
Mansfield  in  French  v.  Fenn,  adopted  it  as  a  principle,  that  whenever 
there  is  a  mutual  trust,  that  is,  wherever  one  party,  being  indebted  to 
another,  entrusted  that  other  with  goods,  it  is  a  case  of  mutual  credit. 
See  also  Atkinson  v.  Elliott,  7  Taunt.  Rep.,  376.  Olive  v.  Smith,  5  Taunt. 
Rep.,  67,  68,  in  Key  v.  Flint,  8  Taunt.  Rep.,  23.  Mr.  Justice  Dallas  said, 
that  mutual  credit  meant  something  different  from  mutual  debts.  Mutual 
credits  must  mean  mutual  trusts.  In  Rose  v.  Hart,  8  Taunt.  Rep.,  499, 
506,  the  court  narrowed  the  extent  of  former  decisions,  and  held  that  in 
order  to  constitute  a  mutual  credit,  the  demands  must  be  of  such  a  nature 
as  must  terminate  in  cross  debts. — See  Easum  v.  Cuto,  5  Barn.  Sr  Aid. 
86i. 

The  mere  insolvency  of  a  party  entitles  his  debtor  to  set-off  in  equity 
a  cross  demand  which  would  not  otherwise  be  an  available  set-off. — Stew- 
art et  nl.  v.  Chamberlain,  6  Dana,  32. 

Where  cross  demands  exist  and  one  of  the  parties  is  insolvent,  the 
other  has  an  equitable  right  of  set-off  which  cannot  be  divested  by  an  as- 
signment of  the  demand  against  him. — Merrill  v.  Fowler,  6  Dana,  305. 

The  right  to  set-off  mutual,  independent  demands,  is  not  itself  an 
equity,  it  only  becomes  so  in  consequence  of  some  additional  fact,  as  in- 
solvency, and  if  the  demand  has  been  assigned,  and  notice  given  to  the 
payor,  when  no  such  fact  existed,  its  subsequent  existence  will  not  create 
an  available  equity  against  the  assignee. — Wathan's  Exrs.  v.  Chamberlain^ 
8  Dana,  164.  • 

A  court  of  equity  will  not  permit  a  defendant  to  set-off  against  the 
complainant,  in  a  suit  in  that  court,  a  demand  against  him  as  a  mere 
surety  for  the  debt  of  a  third  person,  for  which  the  defendant  has  security 
upon  a  fund  belonging  to  the  principal  debtor,  sufficient  to  satisfy  the 
debt. — Holden  v.  Gibbert,  6  Paige,  208. 

4.  What  is  the  rule  as  to  setting  off  judgments  ? 

Demands  arising  on  judgments  may  be  set-off  against  each  other, 
though  the  demands  be  in  different  courts. — Basker  v.  Braham,  2  Black. 
Rep.,  896.     Hall  v.  Odey,  2  Boss  Sr  Pull.,  28. 

And  one  of  several  defendants  against  whom  judgment  has  been  reco- 
vered, may  set-off  a  demand  arising  upon  a  separate  judgment  in  his  favor 
against  the  plaintiff. — Dennie  v.  Elliot,  2  Hen.  Black.,  587.  O^Connor  v. 
Murphy,  1  Cow.  JV.  Y.  Rep.,  296.  Simpson  v.  Hart,  14  Johns.  Rep.,  63 
Porter  v.  Lane,  8  Johns.  Rep.,  357. 
72 
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The  court  held,  that  a  judgment  in  the  common  pleas  may  be  set-off 

against  one  in  the  supreme  court.  And  in  Ewin  v.  Serry^  8  C6w.  Reji.^ 
126,  the  court  decided  they  would  set-ofi  a  judgment  before  a  justice  of  the 
peace,  upon  the  same  principles  they  would  a  judgment  of  the  common 
pleas.  And  in  Story  v.  Patten,  3  Coxoe.ri's  Rep  ,  331,  the  court  said,  that 
they  could  not  on  motion  allow  a  defendant  to  set-off  a  justice's  judgment 
holden  as  assignee,  where  the  facts,  as  to  the  rights  of  parlies,  are  compli- 
cated and  intricate. — Sc/iermer/iorn  v.  Schermerhom,  dnnes'  ^V.  V  Hep., 
190.  S.  P  Hazelhurst  et  al.  v.  Bayard,  3  Yeates,  13-2.  Duncan  v.  Bloom- 
stock,  2  McConCs  Rep.,  318.  Spence  v.  White,  1  Johns.  Cos.,  102.  Cooper 
V.  Bigelovj,  1  Cowen,  206.  Kemble  v.  Day,  5  Cowen,  353.  People  v.  the 
Judges  of  Del'jware,  6  Cowen,  59S. 

A  party  cannot  set-off  a  judgment,  unless  he  be  the  beneficial,  as  well 
as  nominal  owner  of  it. — Satterlee  v.  Ten  Eyck,  7  Cow.,  -iSO.  Filman  v. 
Van  Shjck,  7  Cowen,  4-70. 

Mutual  executions,  which  parties  have  against  each  other  in  their  own 
rights,  may  be  set-off  in  all  cises,  whatever  may  have  been  the  foundations 
of  the  judgments  on  which  they  issued. — Sharpley  v.  Bellowes,  4  JV.  H. 
Rep.,  34-7.  Lighibody  v.  Porter,  10  Wendell,  534'.  Bridge  \\  Johnston,  b 
Wendell,  342.     McGurnty  v.  Herrick,  5  Wendell,  24-0. 

Where  W.  assigned  a  judgment  in  his  favor  to  L.  and  K.,  who  gave 
notice  to  the  debtor,  and  then  assigned  to  R.,  who  assigned  to  another,  a 
notice  of  the  last  two  assignments  not  having  been  given  to  the  debtor, 
in  debt  on  this  judgment  by  the  last  assignee,  in  the  name  of  W.,  held, 
that  the  debtor  could  not  set-offa  demand  due  to  him  from  R.,  though  it 
was  due  from  R.,  while  he  owned  the  judgment. — Raymond  v.  Wheeler^  9 
Cow.,  295, 

5.  What  is  the  rule  as  to  setting  off  costs  1 

A  judgment  for  costs  only  will  De  set-off  against  another  judgment,  on 
motion,  notwithstanding  the  attorney's  lien,  although  the  judgment  be  as- 
signed to  him  by  his  client  as  security  for  his  costs,  of  which  notice  is 
given  to  the  opposite  party,  with  direction  not  to  arrange  the  costs  with 
the  client,  especially  where  the  attorney  has  notice  of  the  matter  of  set- 
off, and  that  it  will  be  claimed. — Cooper  v.  Bigelow,  1  Cow.,  206.  The 
court  will  protect  the  attorney's  lien  as  the  rights  of  the  assignee. — Bradt 
V.  Koon,  't  Cov.K,  416. 

The  defendant  may  set-offa  judgment  recovered  against  the  plaintiff, 
against  the  demand  for  which  he  is  suing  and  the  costs  incurred,  and 
tins  though  the  plaintiff  is  in  execution  upon  the  judgment. — P, acock  v. 
Jeffrey,  1  Saund.,  496.  Simpson  v.  Handley,  1  Maule  4'  Selw.,  696.  If 
A.  be  equitably  entitled  to  the  costs  of  a  non-suit  in  an  action  by  B.  against 
C.,  and  liable  to  pay  the  costs  of  a  non-suit  in  an  action  by  himself,  A. 
against  B.,  the  costs  of  the  non-suit  in  the  action  by  B.  against  C,  may 
be  set-off  against  the  costs  of  the  non-suit  in  the  action  by  A.  against  B. — 
O'Connor  v.  Murphy,  1  Hen.  Black.,  677. 

But  the  defendant  cannot  set-off  the  debt  and  costs  against  a  judgment 
recovered  against  the  plaintiff,  if  the  plaintiff  has  another  demand  against 
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him. — Glarster  v.  Horner,  8  Term.  Rep.,  69.  And  the  court  will  not  per- 
mit one  judgment  to  be  set-off  against  another,  on  motion,  unless  it  might 
have  been  pleaded.— Doe  v.  Darnton,  3  East,  149  ;  or  where  the  interests 
of  the  third  persons  have  intervened. — Dundlee  v.  Lock,  13  Mass.  Report, 
f)25.  Marti7i  V.  Hanks,  15  Johns.  Rep.,  405.  Baker  v.  Cook,  11  Mass. 
Rep.,  235. 

A  party  against  whom  a  decree  has  been  made  for  costs,  will  not  be 
permitted  to  set-off  against  such  costs,  a  decree  or  judgment  in  his  favor 
in  relation  to  a  distinct  matter,  to  the  prejudice  of  the  solicitor's  lien. 
Dunkin  v.  Vnndenbergh,  1  Paige,  622.  Mohawk  Bankv.  Burrows,  6  Johns. 
Ch.  Rep.,  367. 

6.  What  is  the  rule  as  to  setting-off  unliquidated  damages? 

Where  the  damages  are  uncertain  a  set-off  will  not  be  allowed. — Wey- 

all  V.  Waters,  6  Term  Rep.,  448. 

Unliquidated  damages  arising  from  a  breach  of  covenant,  give  no 
right  to  set-off  at  law,  and  the  same  rule  applies  in  chancery. — Huckett  v. 
Connet,  2  Edward,  73. 

Unliquidated  damages  arising  from  torts  cannot  be  set-off.  And  in 
Webster  v.  Couch,  6  Randall,  519,  the  court  say,  that  unliquidated  dama- 
ges for  a  substantive  injury  cannot  be  set-off  either  in  law  or  equity  against 
a  legal  demand.  In  Tennessee,  Ragsdal  v.  Buford,  3  Hays,  195,  the  court 
held,  that  unliquidated  damages  on  pecuniary  demands  in  all  cases  where 
mdebitahis  assumpsit  would  lie,  may  be  set-off.  Gibbs  v.  Mitchell,  2  Bay^s 
S.  C.  Rep.,  120.  Adams  v.  Manning,  17  Mass.  Report,  178.  Edward  v. 
Davis,  1  Halst.,  394.  Cornell  v.  Green,  10  Serg.  and  Rawle,  14.  Katch- 
lin  V.  Mu'hallon  et  al.,  2  DalL,  237.  De  Tastett  v.  Crousillet,  2  Wash.  C. 
C.  Rep.,  132.  United  States  v.  Wells,  lb.,  161.  Farquhar  v.  Collins,  3 
MarshalVs  Rep.,  34. 

7.  What  is  the  rule   as  to  setting-off  joint  debts  against  separate  de- 
mands \ 

That  a  joint  debt  cannot  be  set-off  against  a  separate  demand,  nor  a 
separate  debt  against  a  joint  demand,  but  a  debt  due  to  the  defendant  as 
surviving  partner,  may  be  set  against  a  demand  on  defendant  in  his  own 
right.  And  e  converse  a  debt  due  from  the  plaintiff,  as  surviving  partner, 
may  be  set  against  a  debt  due  from  the  defendant  to  the  plaintiff  in  his  own 
rights.  A  joint  debt  cannot  at  law  be  set-off  against  a  separate  demand, 
independent  of  the  bankrupt  statutes.  But  under  the  bankrupt  law  of  the 
United  States,  of  1800,  ch.  173,  [19.]  sec.  42,  which  is  the  same  with  the 
statute,  5  Geo.  2,  c.  30,  a  joint  debt  may  be  set-off  against  the  separate  claim 
of  the  assignees  of  one  of  the  partners.  And  as  this  section  of  the  bank- 
rupt law  of  the  United  States  was  almost  entirely  copied  from  the  English 
statute,  the  English  adjudications  upon  it  may  be  considered  as  having 
been  adopted  with  the  text  they  expounded. — Slipper  v.  Stedstone,  6  Term 
/?ft».,  493.  Frnch  v.  Andrude,  6  Term  Rep.,  5S2.  Palmer  v.  Green,  6 
Oomi.   Rep..,  19.     Lewis  v.  Culbertson,  11  Serg.  Sr  Rawle^  48.     Stewart 
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V.  Coulter,  12  Serg.  S>  Rawle,  252.  Porter  v.  JVekeris,  4  Rand.,  359. 
Jackson  v.  Robi?ison,  3  J\Iason,  138.  Childerston  v.  Hammond,  9  Serg.  <$• 
Jiawle,  68.     Henderson  v.  Lewis,  Id.,  379.     Tucker  v.  Oxely,  5  Cranch,  S-i. 

A  defendant  sued  as  executor  or  administrator,  cannot  set-off  a  debt 
due  to  liie  defendant  personally,  nor  can  a  person  who  issued  for  his  own 
debt  sei-ofT  what  is  due  to  him  as  executor  or  administrator. — Roberts  v. 
Jones,  1  Murphy,  353.  Barton  v.  Hoomes,  1  Marsh,  19.  Meid  v .  Merritt^ 
2  Pa'g-e,  403. 

An  executor  cannot  at  law  or  equity  set-off  a  demand  purchased  after 
the  death  of  a  testator,  against  a  claim  due  from  the  estate  of  a  testator. 
— Meid  V.  Merritt,  2  Paige,  403. 

Defendant  cannot  set-off  a  private  claim  against  one  of  two  executors, 
suing  as  such. — Minich  v.  Cozier,  2  Rawle,  1 1 1. 

But  one  of  two  defendants  may  set-off  a  debt  due  from  testator  to  hira 
in  an  action  against  them  by  executor. — Crist  v.  Brindle,  2  Rawle,  121. 
Wolferberger  et  ul.  v.  Boucher,  10  Serg.  Sf  Rawle  Penn.  Rep.,  10.  N.  P. 
Crammond  v.  The  Bank  of  the  United  States,  4  Dall.  Rep.,  291.  Boydell  v. 
Pelosi,  2  lb.,  43.  Wain  v.  Wilkifis,  4  Yeates  Rep.,  461,  and  5  Serg.  Sr 
Rawle  Rep.,  468.  Colby  v.  Colby,  2  JV:  /f.  7?e;).,  420.  Hollowell  Bank 
V.  Howard_  ly  Mass.  Rep.,  235.  Go  dwin  v.  Cunningham,  12  Mass.  Rep.j 
195.     Braynore  v.  Fisher,  6  Pic/c.  Mass.  Rep.,  355. 

In  an  action  by  a  trustee  to  recover  a  debt  for  the  cestui  que  truat,  a 
debt  due  from  the  cestui  que  trust  cannot  be  set-off. — Tucker  v.  Tttcker,  1 
J^ev.  6r  Mann.,  •^11. 

After  the  bankruptcy  of  A.  and  before  his  certificate,  B.,  one  of  his 
creditors,  purchased  goods  from  him.  In  an  action  brought  by  A.  after 
obtaining  his  certificate,  for  the  price  of  the  goods  sold,  the  old  debt  can- 
not be  set-off,  being  barred  by  the  certificate. — Halyur  v.  Shei'wood,  2  J\''ev. 
if  Mann., -^Ol. 

A  debt  from  the  testator  cannot  be  set-off  in  an  action  for  money  had 
and  received  to  the  use  of  the  plaintiff  as  executor. — Scholjield  v.  Corbett, 
6  Jfev.  S;  Mann.,  527. 

The  defendant  in  a  real  action  is  entitled  to  set-off  his  costs  against 
the  value  of  the  improvements,  found  for  the  tenant- — Copp  v.  Lambe,  1 
Shepley,  288. 

7.  What  is  the  rule  as  to  set-off  in  cases  arisingunder  the  laws  of 
the  United  States  1 

The  rule  as  to  set-off  in  questions  arising  exclusively  under  the  laws 
of  the  United  States,  cannot  be  influenced  by  any  local  law  or  usage.  The 
rule  must  be  uniform  in  the  different  states,  for  it  constitutes  the  law  of 
the  courts  of  the  United  States,  in  a  matter  which  relates  to  the  federal 
government. 

When  a  defendant  has  in  his  own  right,  an  equitable  claim  against 
the  government  for  services  rendered  or  otherwise,  and  has  presented  it 
to  the  proper  accounting  officer  of  the  government,  who  has  refused  to  al- 
low it ;  he  may  set  up  the  claim  as  a  credit  in  a  suit  brought  against  him, 
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for  any  balance  of  money  claimed  to  be  due  by  the  government ;  and 
when  the  vouchers  are  not  in  the  power  of  the  defendant  before  the  trial, 
or,  trom  the  peculiar  circumstances  of  the  case,  a  representation  of  the 
claim  to  the  tre-isury  could  not  be  required,  the  set-off  may  be  submit- 
ted to  the  action  of  the  jury.  But  a  claim  for  unliquidated  damages  can 
not  be  pleaded  by  way  of  set-ofF,  in  an  action  between  individuals;  and 
the  same  rule  governs  in  an  action  brought  by  the  government. — United 
States  V.  Roberson,  6  Peters'  S.  C.  Rep.,  319. 

An  action  was  instituted  by  the  United  States  to  recover  from  the  as- 
signees of  Smith  &  Buchanan,  insolvent  merchants,  the  duties  on  mer- 
chandize imported  by  them,  and  for  which  bonds  had  been  given,  but  which 
remained  unpaid. 

The  United  States  had  retained,  from  money  awarded  under  the  treaty 
with  France  to  Lemuel  Taylor,  who  was  the  surety  in  the  bonds,  a  suffi- 
cient sum  to  pay  the  bonds,  but  had  not  appropriated  the  same  towards 
their  satisfaction.  The  assignees  claimed  to  set-off  against  the  demand 
of  the  United  States  the  amount  due  by  Lemuel  Taylor  to  the  estate  they 
represented,  he  having  been  discharged  by  the  insolvent  laws  of  JMary- 
land.  1  he  court  said,  "  whatever  might  be  the  merits  of  such  an  equita- 
ble claim,  in  any  suit  brought  by  Lemuel  Taylor,  the  insolvent,  or  by  his 
assignees,  against  S.  Smith  &.  Buchanan,  or  against  their  assignees,  it 
could  have  no  proper  place  in  a  suit  brought  by  the  United  States  to  re- 
cover demands  justly  due  to  them  for  duties.  It  was  to  them  res  inter 
alios  acta,  and  the  United  States  were  not  called  upon  to  engage  in,  or  to 
unravel  any  of  the  accounts  and  sets-off  existing  between  these  parties  in 
a  suit  of  law  like  the  present. — Meredith  ei  al.  v.  The  U.  States,  13  Peters^ 
S.  C.  Rep.,  486. 

The  United  States  possess  the  general  right  to  apply  all  sums  due  to 
an  officer  in  the  service  of  the  United  States  for  pay  and  emoluments,  to 
the  extinguishment  of  any  balance  due  to  them  by  such  officer,  on  any 
other  account,  whether  as  a  private  individual  or  an  officer  of  the  United 
States.  It  is  but  the  exercise  of  the  common  right  which  belongs  to  every 
creditor  to  apply  the  unappropriated  moneys  of  his  debtor  in  his  hands,  to 
the  extinguishment  of  the  debts  due  by  him. 

It  is  wholly  immaterial  whether  their  claim  to  set-off  against  the  Uni- 
ted States  be  a  legal  or  an  equitable  claim  ;  in  either  view  ii  constitutes  a 
good  ground  of  set-off  or  deduction.  It  is  not  sufficient  that  these  items 
ought  to  be  rejected,  that  there  is  no  positive  law  which  expressly  provides 
for,  or  fixes  such  allowances. 

A  claim  of  set-off  was  presented  for  thirty-seven  thousand  two  hun- 
dred and  sixty-two  dollars  and  forty-six  cents,  for  extra  services  in  con- 
ducting the  aflairs  connected  with  the  civil  works  of  internal  improvement. 
Held,  that  upon  its  face,  this  item  has  no  just  foundation  in  law  ;  and  the 
evidence  offered  in  support  of  it,  if  admitted,  would  not  have  sustained  it. 
Upon  a  review  of  the  laws  and  regulations  of  the  government,  applicable 
to  the  subject,  it  is  apparent  that  the  services  therein  alleged  to  be  per- 
formed were  the  ordinary  special  duties  appertaining  to  the  office  of  chief 
engineer,  and  which  the  chief  engineer  was  bound  to  perform  ;  and  with- 
out any  compensation  beyond  his  salary  and  emoluments  as  a  brigadier 
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general  of  the  Army  of  the  United  States  on  account  of  such  services.— 
Gratiot  v.  The  United  States,  15  Peters'  S.  C.  Rep.,  336. 

9.  What  were  the  general  rules  of  the  civil  law  on  the  subject  of  sct- 
ofn 

Set-off  is  known  in  the  civil  law  by  the  title  of  compensation  which 
may  be  defined  to  be  the  reciprocal  acquittal  of  debts  between  two  per- 
sons who  are  indebted,  the  one  to  the  other ;  or,  as  it  is  perhaps  better 
stated  by  Pothier,  conripensation  is  the  extinction  of  debts,  of  which  two 
persons  are  reciprocally  debtors  to  one  another,  by  the  credit  of  which 
they  are  reciprocally  creditors  to  one  another.  The  civil  law  itself  ex- 
pressed it  in  a  still  more  concise  form. — Compensatio  est  debiti  et  crediti 
inter  se  contributio. —  1  Domnt,  Civ.  Law,  b.  4,  tit.  2,  sec.  18,  art.  1.  Po- 
thier on  Otdiga.,  by  Evans,  J\'o.  587,  (JVo.  662,  French  editions).  Dig.,  lib. 
16,  tit.  -2,  I.  1.     Pothier  Pond,,  lib.  16,  tit.  2,  J\^o.  1. 

In  the  civil  law  the  right  of  compensation  was  more  extensive  than 
that  of  set-off  under  the  English  system  of  jurisprudence  ;  for  not  only 
might  debts  of  a  pecuniary  nature  be  set-off  against  each  other,  but  debts 
or  claims  for  specific  articles  of  the  same  nature  (as  for  corn,  wine  or  cot- 
ton) mifrht  also  be  set-off  against  each  other.  All  that  Avas  necessary,  was, 
that  the  debt  or  claim  to  be  compensated  should  be  certain  and  determinate, 
and  actually  due,  and  in  the  same  right  and  of  the  same  kind,  as  that  on 
the  other  side.  The  general  rule  was  ;  ^liquid pro  alio,  invito  crtditori,  solvi 
non  potest.  Ejus  quod  non  ei  debetur,  qui  convemtur,  sed  alii,  compensatio 
fieri  non  potest.  Quod  in  diem  debetur,  non  compensabitur  antequam  dies 
venit,  quanquam  dari  oporteat.  Compensatio  debiti  ex  pari  specie,  et  causS. 
dispari  admittitur  ;  velut,  si  pecuniam  tibi  debeam,  et  tu  7nihi  pecuniam  de- 
bens,  aut  frumentum,  aut  cetera  hujusmodi,  licet  ex  diverso  contractu  com- 
pensnre  vel  deducere  debes.  The  only  exception  to  the  rule  was  in  cases 
of  deposits,  for  it  was  said  ;  In  causa  depositi  compensationi  locus  non  est ; 
sed  res  ipsa  reddenda  est. —  1  Domat,  Civil  Law,  b.  4,  tit.  2,  sec.  2,  art.  1  to 
9.  Polhicr  on  Obi.,  Mo.  588,  590,  (No.  623,  626,  of  the  Frentk  tdiiions). 
Pothier  Pand.,  lib.  16,  tit.  2,  JVb.  11  to  24.     Code^  lib.  4,  tit.  31,  sec.  141. 

The  depository  cannot,  indeed,  oppose  to  the  restitution  of  the  de- 
posit, a  compensation  of  the  credits  which  he  has  against  the  person  who 
intrusted  him  with  it,  when  these  credits  arise  upon  other  accounts  :  but 
when  the  credit  arises  from  the  deposit  itself,  as  for  the  expenses  which 
he  has  been  obliged  to  incur  for  the  preservation  of  it,  there  is  a  right  of 
compensation,  not  only  in  the  case  of  an  irregular  deposit,  but  also  with 
respect  to  the  deposit  of  a  specific  thing,  which  may  be  retained,  quasi 
quodam  jure  pignoris,  until  the  credit  is  discharged.  This  is  the  common 
decision  of  the  doctors,  cited  by  Scbast  de  Med.  Tr.  de  Compens.,  P.  /., 
sec.  19.     Pothier  des  Oblig.,  no  589. 

It  is  upon  this  principle  that  the  receivers  of  consignations  retain, 
out  of  the  sums  consigned,  the  fees  belonging  to  their  offices. 

The  debt  of  a  sum  of  money  given  or  bequeathed  to  me  for  my  sus- 
tenance, and  with  a  provision  that  it  shall  not  be  seized  by  my  creditors, 
T«  a  debt  against  which  no  compensation  can  be  opposed. 
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A  feudal  tenant  cannot  oppose  the  compensation  of  a  sum  due  to  him 
from  the  lord,  against  his  obligation  to  go  or  send  to  pay  him  the  rent- 
Kervice  due  at  the  accustomed  day  and  place. 

For  a  debt  to  be  opposed  in  compensation,  it  is  necessary  that  the 
thing  due  be  of  the  same  kind  as  that  which  is  the  object  of  the  debt 
against  which  the  compensation  is  opposed  ;  Compe?isano  debin  ex  pari  spe- 
cie, licet  ex  causa  dispart  admitiitur. — Paulus,sent.  11,  b.  3.  For  instance, 
I  may  oppose  in  compensation  of  a  sum  of  money,  which  I  owe  you,  the 
debt  of  a  like  sum  which  you  owe  me  j  these  debts  are  ex  pari  specie  ;  but 
I  cannot  oppose  in  compensation  of  a  sum  of  money  which  I  owe  you,  the 
debt  of  a  certain  quantity  of  corn  which  you  owe  me. — Poihier  des  Oblig., 
n.  589,  590. 

The  debt  opposed  by  way  of  compensation  must  be  liquidated. — L. 
fill.,  sec.  1.     Code  de  Compens. 

A  debt  is  liquidated  when  it  is  evident  that  it  is  due,  and  to  what 
amount,  cum  cerium  est,  an  et  quantum  debeatur. 

A  disputed  debt,  then,  is  not  liquidated,  and  cannot  be  opposed  in 
compensation,  unless  the  person  who  opposes  it,  has  proof  at  hand,  and  is 
in  a  situation  to  justify  his  claim  promptly  and  summarily. — Pothier  des 
Oblig.,  no.  592. 

The  debt  must  be  determinate;  therefore,  if  a  person  charge  his 
heir  to  give  me  a  hundred  pounds,  or  his  two  coach  horses,  and  1  am 
indebted  to  the  heir  in  the  like  sum  of  a  hundred  pounds,  I  cannot  oppose 
the  legacy  to  his  demand,  whilst  he  has  an  election  to  give  me  the  horses, 
because  the  money  is  not  due  determinately.  But  if  the  choice  had  been 
given  to  me,  I  might  insist  upon  the  compensation,  which,  however,  would 
only  attach  on  my  choice  being  declared.  "  Si  debeas  decern  millia  aut 
hominem,  vtrurn  volet  adversarius  ;  ita  compensatio  admiltatur,  si  adversa- 
rius  palam  dixisset,  utrum  voluisseiy — Law  22,  no.  593. 

The  debt  must  be  due  to  the  very  person  who  opposes  it  as  a 
compensation,  "  ejus  quod  non  ei  debetur  qui  convenitur  sed  alii  compensatio 
fieri  non  potest.'" — Law  9,  Cod.  diet. 

Therefore,  I  cannot  set-off  against  a  debt  due  from  myself,  one  which 
is  due  to  a  person  of  whom  I  am  tutor  or  curator,  or  to  my  wife,  havino-  a 
separate  estate. — Pothier  on  Obligations,  n.  593,  594. 

The  rule,  that  compensation  should  be  allowed  of  such  debts  only,  as 
were  due  to  the  party  himself,  and  in  the  same  right,  had  an  exception  in 
the  case  of  sureties.  A  person  who  was  a  surety  for  a  debt,  might  not 
only  oppose,  as  a  compensation,  what  was  due  from  the  creditor  to  him- 
self, but  also  what  was  due  to  the  principal  debtor.  Si  quid  a  fidejussors 
petatur,  cequissimum  est  eligere  fidejussorem,  quod  ipsi,  an  quod  rei  debetur^ 
compensare  malit  ;  sed  et,  si  utrumque  velit  compensare,  audiendus  est. 

There  was  another  exception  in  the  civil  law,  which  has  not  receiv- 
ed the  same  favor  in  ours.  It  was  generally  true,  that  a  debt  due  from  the 
creditor  to  a  third  person,  could  not  be  insisted  on  by  the  debtor,  as  a 
compensation,  even  with  the  assent  of  such  third  person.  Creditor  com- 
pensare non  cogilur,  quod  alii,  quam  debitori  suo,  debet ;  quamvis  creditor 
ejus  pro  eo,  qui  convenitur,  debitum  ob  proprium  velit  compensare. 

Yet  where  the  debtor  had  procured  a  cession  or  assignment  of  the 
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debt  of  such  third  person,  he  might,  after  notice  to  the  creditor,  insist  upon 
it  by  way  of  compensation.  In  rem  snam  frocurn'or  datus  post  litis  con- 
testadoncm,  si  vice  mutud  convenialuj-,  aquilnte  compensationis  utetur. — 
Dis.,  lib.  16,  tit.  2,  /.  fS.  Pothier,  Pnnd.,  lib.  16,  tit.  2,  n.  16.  Pot /tier 
onOb/ifT.^  n.  59ri,  (631.)  Dig.,  lib.  16,  tit.  2,  1,  18.  Pothier,  Pand.,  lib. 
16,  tit.  2,  n.  15.  Pothier  on  Oblig.,  n.  594,  [/t.  629,  of  the  French  pditions.'\ 
2  Story's  Com.  on  Eq.,  G68.  J^'oodt.  Com.,  p.  361.  Hugues  Donel,  sec. 
30,  p.  391.  Cujas  Observ.,  8,  2,  15,  12,  18,  18,  10.  Vinnius  in  Instit.,  lib. 
4,  tit.  6,  sec.  39.  Grotius,  lib.  2,  ch.  7,  sec.  2.  Id.,  lib.  3,  ch.  19,  sec.  15, 
el  seq.  Pttffendorf,  lib.  5,  ch.  11,  sec.  5,  6,  a»c/  Barbarac's  notes  in  the  same 
place. 

i\Ioral  ])hi]osophers  have  established  a  sort  of  compensation  in  regard 
to  benefits  and  injuries,  by  which  one  is  discharged  from  the  obligation 
of  gratitude  towards  a  benefactor,  from  whom  one  has  since  received  an 
injury  ;  by  the  same  rule,  reciprocal  injuries  also  compensate  each  other, 
except  where  the  interests  or  rights  of  the  public  interpose  to  prevent  it. 
— Seneca  de  Bene.,  lib.  6,  ch.  4,  et  seq.     Id.,  Episto.,  41. 

This  is  the  foundation  of  the  English  doctrine  of  recrimination. 

Si  duo  dolo  mnlo  fecerint,  invicem  de  dolo  non  agent. — Digest,  lib.  4, 
tit.  3.  De  dulo  mnlo,  Leg.  36.  Viro  atque  uxore  mores  invicem  a<;cusanti- 
bus,  causam  repudii  dedisse  utrumque,  pronunciutum  est.  Id  ita  accipx 
dtbet,  ut  ed  lege,  quam  ambo  comumpserin/,  neuter  vindicaretur  ;  paria  enim 
delicto  mutud  pcnsalione  dissolvuntur. — Digest,  lib.  14,  tit.  3.  Soluto  matri- 
monio,  dos  quemadmodum  petatur. — Leg.  39. 

11  paroit  par  la  premiere  loi,  que  si  dans  un  troc,  par  exem.ple,  fai  donne 
un  cheval  louche,  et  que  Vautre  m'en  ait  donnt  un  boiteux,  nous  voila  quittes. 
De  meme  si  un  homme  en  a  vole  un  autre,  et  que  celui-ci  Vait  volt  a  son  tour., 
Us  nepcuvent  se  rii'U  demaJider  Pun  a  Vautre  ;  bien  entendu  que  les  choses 
voltes  soient  d'igale  valeur.  Quotiens  ex  malejicio  oritur  actio,  ut  puta,  ex 
causa  furtiva,  ceterorumque  maleficiorum,  si  de  ea  pectmiarie  agitur,  com' 
pensatio  locum  habet. — Digest,  lib.  16.     De  coMpensat.,  Leg.  10,  .<?ec.  2. 

Vaulre  loi  porte,  que  si  un  mari  voulant  repudier  safemme  a  cause 
de  sa  mauvnise  conduiie,  est  accuse  par  elle,  et  conviincit  des  mimes  fautes, 
ou  d''aussi  contraires  a  lafoi  conjvgale  que  celles  qu^il  lui  reproche,  ni  Pun 
ni  Vautre  ne  pent  prttendre  aux  avantnges  de  la  dissolution  du  mariage. 
Cel  I.  est  tres-juste  ;  quoique  sUl  s^agit  d'un  adulter e  commis  de  part  et  d^au- 
tre,  le  crime  de  la  femme  fournissse  un  plus  lts;itime  snjet  de  siperation. 
Mais  il  rCen  est  pas  de  meme  de  la  peine  portie  par  les  loix,  que  de  Pinterit 
picuniaire  des  parties.  Lorsquc  deux  per sonnes  ont  commis  un  crime  igal 
Pun  ewers  P autre,  le  magistral  7ie  laisse  pas  pour  cela  d\ivoir  droit  de  les 
punir  tous  deux. — Digest,  lib.  48,  tit.  5.  Jld  Legem  Juliam  de  adulteriis 
coercendis,  Leg.  2,  sec.  4  and  14,  sec.  5.  Lile.  39,  lit.  4.  De  Publicanus, 
Leg.  9,  sec.  5.     Barharac''s  note  to  Puffendorf,  lib.  5,  ch.  1 1. 

The  civil  law  doctrine  of  compensation  or  set-off.  has  been  adopted 
in  Louisiana,  from  the  French  and  Spanish  laws.  And  the  civil  code 
provides  that  compensation  shall  take  place,  of  course,  by  the  mere  ope- 
ration of  law,  even  unknown  to  the  debtors  ;  the  two  debts  are  reciprocally 
extinguished  as  soon  as  they  exist  simultaneously,  to  the  amount  of  their 
respective  sums. — Civil  Code  of  Lou.,  art.  2204.     Hanchard  v.  Cole  et  al., 
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8  Lou.  Rep.,  158.  Commercial  Bank  v.  Mayor,  11  Louisiana  Rep.,  216. 
Downing  v.  Delassez,  13  Lou.  Rep.,  257.  Toulier,  6,  p.  760.  Id.,  1,  p. 
419,  452,  47-2. 

Compensation  takes  place  only  between  two  debts  having'  equally  for 
their  object  a  sum  of  money,  or  a  certain  quantity  of  consumable  things 
of  one  and  the  same  kind,  and  which  are  equally  liquidated  and  demand- 
able. — Civil  Code  of  Lou.,  2205.  Hoffman  v.  Railroad  Co.,  9  Lou.  Rep., 
22.     Fagot  V.  Porche,  7  Lou.  Rep.,  564. 

Compensation  takes  place,  whatever  be  the  cause  of  either  of  the 
debts,  except  in  case  :  1.  Of  a  demand  of  restitution  of  a  thing  of  which 
the  owner  has  been  unjustly  deprived  ;  2.  Of  a  demand  of  restitution  of 
a  deposit,  and  of  a  loan  for  use  ;  3.  Of  a  debt  which  has  for  its  cause,  ali- 
ments declared  not  liable  to  seizure. — Civil  Code  of  Louisiana,  art.  2207. 
Tout.,  7,  p.  420,  460,  462. 

The  surety  may  oppose  the  compensation  of  what  the  creditor  owes 
to  the  principal  debtor.  But  the  principal  debtor  cannot  oppose  the  com- 
pensation of  what  the  creditor  owes  to  the  surety.  Neither  can  the 
debtor  in  solido,  oppose  the  compensation  of  what  the  creditor  owes  to 
his  co-debtor. 

A  claim  due  by  an  insolvent,  to  a  partnership,  cannot  be  compen- 
sated by  a  claim  of  one  of  the  partners  against  the  insolvent. — Crain  v. 
Bailio  et  al.,  2  Lou.  Rep.,  84. 

A  partner  sued  individually,  cannot  offer  in  compensation  a  sum  paid 
by  his  firm  in  plaintiff's  behalf. — Terran  v.  DeLustra,  2  Lou.  Rep.,  326. 
Gomez  v.  Ramos,  2  Lou.  Rep.,  426. 

A  partnership  debt  cannot  be  opposed  in  compensation  of  the  indi- 
vidual claim  of  one  of  the  partners. — Morton  v.  Graham,  1 1  Louisiana 
Rep.,  453. 

Payment  or  compensation  by  operation  of  law,  may  be  pleaded  and 
allowed  at  the  trial,  or  any  time  before  judgment,  and  perhaps  even  after 
an  injunction,  when  the  debt  has  been  extinguished  by  legal  compensa- 
tion previous  to  judgment. — Commercial  Bank  v.  Mayor,  11  Louisiana 
Rep.,  216. 
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1.  What  are  the  duties  of  a  sheriff  1 

The  law  declares  it  to  be  the  duty  of  the  sheriff,  to  execute  every 
process  which  comes  to  his  hands  with  the  utmost  expedition,  or  as  soon 
after  it  comes  into  his  hands  as  the  nature  of  the  case  will  admit. — Bac. 
j^br.  SA/.,.JV.  Dalt.  S/tf,  109.  Lindsay's  Exrs.  v.  ^rmfield,  3  Hawkes'  JV. 
C.  Rep.,  548,  553.     Solomon  v.  Richardson,  1  HilVs  S.  C.  Rep.,  396. 

He  is  an  executive  officer,  whose  sole  duty  is  to  execute,  and  not 
to  decide  on  the  truth  or  sufficiency  of  the  processes  committed  to  him 
for  service  ;  he  has  no  portion  of  judicial  authority,  nor  the  means  of  in- 
quiring into  causes  of  action  contained  in  the  writs  and  declarations  put 
iato  his  hands  for  service.  Obedience  to  all  precepts  committed  to  him 
73 
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to  be  served,  is  the  first,  second,  and  third  part  of  his  duty ;  and  hence, 
if  they  issue  from  competent  authority  and  with  legal  regularity,  and  so 
appear  on  their  face,  he  is  justified  for  every  action  of  his  within  the  scope 
of  their  command. —  iVaison  v.  Watson  and  another,  9  Co?in.  Rep.,  11. 1.  S. 
p.  Anderson  v.  Cunningham,  1  Alb.  Rep.y  49.  Parmlee  v.  Hitchcock,  12 
Wend.,  96. 

A  sheriff  is  bound  to  use  all  reasonable  endeavors  to  execute  pro- 
cess. He  should  go  to  the  house  of  the  defendant  to  ascertain  whether 
he  is  at  home,  and  if  not,  to  learn  where  he  is  ;  particularly,  where  he 
lives  in  his  immediate  neighborhood  ;  and  if,  instead  of  pursuing  that 
course,  he  chooses  to  rely  upon  the  vague  information  obtained  from 
casual  inquiries  in  the  street,  that  the  defendant  is  not  at  home,  he  does 
it  at  his  peril. — Hinman  v.  Borden,  10  Wend.  JV.  Y.  Rep.,  367.  Hull  v. 
Sovthworih,  5  Wend.,  265. 

It  is,  in  general,  the  duty  of  the  sheriff  to  return  all  executions  which 
are  committed  to  him  to  execute.  The  form  of  an  execution  prescribed 
by  statute,  contains  a  command  to  the  sheriff,  that  he  make  returns  of  the 
writ,  with  his  doings,  on  the  return  day. — 3  Mass.  Rep.,  251.  4  JV'eio 
Hamp.  Rep.,  296.  Moody  v.  Mahurin,  4  Jfew  Hamp.  Rep.,  298.  Runlett 
v.  Bell,  5  Xew  Hamp.  Rep.,  538.  Michaels  v.  Shaw,  12  Wendell,  587. 
Peck  V.  Acker,  20  Wend.,  605.     Hynes  v.  Doubleday,  21  Wend.,  223. 

2.  What  is  the  rule  as  to  the  sheriff's  right  to  become  purchaser  at  a 
sale  by  himself  1 

That  he  cannot.  The  objection  is  founded  in  moral  policy.  The 
plaintiff,  as  sheriff,  is  at  the  auction,  the  agent  of  both  creditor  and  debtor  ; 
and  an  agent  cannot  bid  at  an  auction  of  property  which  he  is  authorized 
to  sell,  and  thereby  become  the  purchaser  of  it.  And  the  reason  is,  that 
otherwise,  great  frauds  might  be  practised  without  detection. 

The  law  takes  from  this  agent  the  power  of  being  dishonest,  by  re- 
moving the  means  of  temptation. — Mills  v.  Goodsell,  5  Conn.  Rep.,  475. 
S.  P.  Ormond  v.  Faircloth,  2  Haywood,  336.  Carter  SfC.  v.  Harris,  4 
Rand.  Rep.,  199.     Hawley  v.  Cramer,  4  Cowen,  717. 

3.  What  is  the  rule  as  to  the  liability  of  the  sheriff  for  taking  insuffi- 
cient bail  1 

If  a  sheriff  takes  as  bail  a  man  who  is  notoriously  insolvent,  in 
doubtful  circumstances,  or  without  a  fixed  residence,  or  the  like,  he  is 
answerable.  But  where  a  man  is  a  householder,  in  apparent  good  cir- 
cumstances,— to  refuse  such  a  man  as  bail  would  be  an  abuse  of  office 
for  which  he  would  be  answerable.  Here  it  does  not  appear  that  the 
sheriff  acted  improperly  in  taking  the  bail  he  did. — Teasdale  v.  Kennedy, 
Bays'  S.  C.  Rep.,  322.  Sparhawk  v.  Burtlett,  2  Mass.  Rep.,  188.  Ray- 
nor  V.  Bell,  15  Mass.  Rep.,  377.  Sims  v.  Tarrant,  2  J^.  Sf  McCord's 
Rep.,  123. 

4.  How  far  is  the  sheriff  liable  for  negligence  in  the  execution  of  pro- 
cess 1 
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It  is  the  duty  of  the  sheriff  to  execute  all  writs  and  processes  deliv- 
ered to  him,  within  a  reasonable  time  ;  and  if  he  fails  to  do  so,  and  dam- 
ages result  to  the  plaintiff,  he  is  responsible  for  it. — Solomon  v.  Richard- 
son, 1  HilVs  S.  C.  Rep.,  396. 

It  is  perfectly  well  settled,  that  any  person  who  has  sustained  any 
special  damage  by  reason  of  the  neglect  of  the  sheriff  to  return  his  exe- 
cution, may  sustain  an  action  to  recover  the  damages  thus  sustained. — 
McGregor  v.  Browne,  5  Pick.  Rep.,  170. 

Sheriffs  are  directly  responsible,  so  far  as  their  negligence  or  want 
of  skill,  in  the  execution  of  their  official  duties,  causes  a  direct  injury,  but 
not  for  losses  remotely  consequential,  and  such  as  grow  out  of  a  failure  to 
gain. — Lambenh  v.  Mayor,  6  Lou.  Rep.,  737. 

The  rule  is,  that  where  a  sheriff^  without  any  good  reason,  neglects 
to  do  what  it  is  his  duty  to  do,  the  law  will  presume  it  to  be  a  damage  to 
him  who  had  a  right  to  have  the  duty  performed,  and  an  action  may  be 
maintained  without  showing  any  special  damage.— Runlett  v.  Bell,  5  Jfem 
Hamp.  Rep.,  438.  S.  P.  White  v.  Wilcox,  1  Conn.  Rep.,  34-7.  Hayes  v. 
Lusby,  5  Har.  Sr  Johns.  Md.  Rep.,  485. 

The  sheriff  and  his  deputies  have  great  and  confidential  powers  en- 
trusted to  them  ;  their  returns  on  writs  and  precepts  are  received  as  true 
and  are  not  to  be  controverted,  except  in  an  action  for  a  false  return,  and 
then  the  falsity  must  be  proved.  The  return  is  presumed  to  be  true,  unless 
the  contrary  be  made  to  appear.  This  well-established  principle  of  law 
is  necessary  and  essential  for  the  security  of  these  officers. — Clarke  v. 
Lyman,  10  Pick.  Mass.  Rep.,  47.     S.  P.  Boynton  v.  Willard,  10  lb.,  169. 

It  seems  never  to  have  been  decided,  that  an  action  can  be  maintain- 
ed against  a  sheriff  for  an  insufficient  return.  At  least,  no  form  of  a  de- 
claration in  such  a  case  has  occurred  to  us  in  the  books  of  entries ;  nor 
have  we  found  any  adjudged  cases  which  give  any  countenance  to  such 
an  action.  But  on  the  contrary,  Comyn,  in  his  Digest,  {Return,  F.  3), 
says  the  sheriff  shall  be  amerced,  but  an  action  on  the  case  does  not  lie 
for  an  insufficient  return. — Cro.  Eliz.,  512.  Palmer  v.  Potter,  1  Tidd'a 
Prac,  257.     Goodwin  v.  Smith,  4  J^ew  Hamp.  Rep.,  29,  35. 

5.  How  far  is  the  sheriff  liable  for  the  acts  of  his  officers  % 

The  law  looks  upon  the  sheriff  and  his  officers  as  one  person  j  he  is 
to  look  to  his  officers,  that  they  do  their  duty,  for  if  they  transo-ress  he 
is  answerable  to  tlie  party  injured  by  such  transgression  ;  and  his  officers 
are  answerable  over  to  him. — Moore's  Adm..  v.  Dawny  and  another,  3  Hen. 
Sr  Munf.  Va.  Rep.,  127,  132.  S.  P.  J  entry  v.  Hunt,  2  McCordh  Rep.] 
410.  Johnson  v.  Edson,  2  Aik.  Rep.,  299.  Prewit  v.  J^eil,  1  Mb.  Rep., 
386.  Marshall  v.  Hosmer,  4  Mass.  Rep.,  67.  Hazard  v.  Israel,  1  Binri. 
Rep.,  140.  Fergusson  v.  Lee,  9  Wend.,  261.  Wheeler  v.  Hambright,  9 
Serg.  Sr  Rawle  Rep.,  390.  Ingersol  v.  Sawyer,  3  Pick.  Mass.  Rep.,  280, 
Tuttle  V.  Cook,  15  Wend.,  274.  Morgan  v.  Chester,  4  Conn.  Rep.,  387. 
S.  P.  Christian  v.  Hoover,  6  Yerg.  Rep.,  505. 

This  court  is  of  opinion,  that  as  the  misconduct  charged  in  the  infor- 
mation was  the  act  of  the  deputy  sheriff,  and  not  of  the  high  sheriff,  the 
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latter  is  not  liabiC  to  be  indicted  therefor. — The  Commonwealth  v.  Dervis,  4t 
Leigh    Va.  Rep.,  664. 

A  deputy  can  make  no  contract  that  will  render  the  sheriff  liable  for 
the  breach  of  it.  He  is  holden  for  the  official  neglects  only,  of  his  dep- 
uty.— Wetherby  v.  Foster,  5  Vt.  Rep.,   136. 

6.  What  is  the  rule  as  to  the  measure  of  damages  to  which  the  sheriff 
is  liable,  for  the  acts  of  his  officers  1 

In  an  action  against  an  officer  for  neglect  of  duty,  on  mesne  process, 
the  rule  of  damages  is  the  injury  actually  sustained,  and  not  the  amount 
of  the  debt.— C7arA:e  v.  Smith,  9  Conn.  Rep.,  380. 

The  liability  of  the  sheriff  for  his  deputy,  is  that  which  the  law  im- 
poses, and  is  for  the  neglect  of  his  duties,  which  the  law  requires,  not  for 
the  breach  of  promises,  which  the  deputy  makes. — Tomlinson  v.  Wheelery 
1  jlrk.  Rep.,  194. 

7.  What  is  the  rule  for  assessing  damages  in  cases  of  escape  ? 

The  rule  of  damages  is  the  amount  of  the  execution  and  costs,  and 
interest  from  the  time  of  the  escape. — Bowen  et  al.  v.  Huntington,  3  Conn. 
Rep.,  p.  ^23. 

In  an  action  on  the  case  against  a  sheriff  for  a  negligent,  and  not  a 
voluntary,  escape,  the  measure  of  damages  is  the  actual  loss  or  injury 
sustained  by  the  plaintiff;  prima  facie  the  plaintiff  is  entitled  to  recover 
the  amount  of  his  judgment  against  the  prisoner,  but  the  defendant  is  at 
liberty  to  give  evidence  of  the  poverty  of  the  prisoner,  or  other  circum- 
stances tending  to  show  the  actual  damage  of  the  plaintiff,  to  which  the 
jury  are  authorized  to  limit  the  verdict. — Patterson  v.  Westervelt,  17  Wen- 
dell, 543. 

On  the  sheriff  becoming  fixed  for  not  bringing  in  the  body,  the  gen- 
eral rule  is,  that  he  must  pay  the  whole  debt.  But  if  the  defendant  has 
been  insolvent  from  the  beginning,  so  that  the  plaintiff  could  have  lost 
nothing,  the  court  will  order  a  perpetual  stay  of  proceedings  against  the 
sheriff,  as  to  the  debt,  allowing  the  plaintiff  to  proceed  and  collect  all 
costs,  &c. — People  v.  Jldgate,  2  Cowen,  504.  Brooks  v.  Hoyt,  6  Pick. 
Mass.  Rep.,  468.     S.  P.  Clarke  v.  Smith,  9  Conn.  Rep.,  380. 

Where  a  prisoner  escapes  out  of  execution,  the  jailor  is  put  in  the 
same  situation  in  which  the  original  debtor  stood,  and  is  liable  to  pay 
what  the  original  debtor  would  have  been  obliged  to  pay. — Jlkin  v.  Moore, 
1  Hill's  Ch.  Rep.,  432. 

If  the  owner  of  a  negro  slave  has  the  right  to  have  such  negro  slave 
committed  to  jail,  the  sheriff,  as  such,  is  bound  to  receive  and  safely  keep 
him,  and  is  equally  liable  for  an  escape,  as  in  the  case  of  a  man  whom  he 
has  arrested  in  a  civil  action,  or  one  who  may  be  committed  for  want  of 
bail  ;  and  it  is  not  denied,  that  in  such  a  case  the  sheriff  would  be  liable 
for  an  escape,  notwithstanding  the  public  jail  should  happen  to  be  out  of 
repair.  That  is  his  own  look-out.  He  takes  upon  himself  the  office  with 
its  responsibilities,  and  is  bound  for  the  safe  keeping  of  those  whom  the 
law  entrusts  to  his  custody.     Public  policy  requires  it  ;  and  in  an  action 
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against  him  for  an  escape,  it  is  not  a  sufficient  answer  to  say  that  the  jail 
was  out  of  order.  We  think  the  court  below  erred  in  permitting  the  evi- 
dence objected  to. — Slemaker  v.  Maryat,  5  Gill  S^  Johns.  Md.  Rep.,  406. 
S.  P.  Wheeler  el  al.  v.  Hambright,  9  Serg.  Sr  Rawle  Penn.  Rep.,  396. 
Green  v.  Hearn,  2  Penn.  Rep.,  167. 

8.  What  is  the  rule  as  to  the  authority  of  the  sheriff's  deputy  1 

The  general  rule  is,  that  whatever  the  sheriff  may  do  personally,  he 
may  do  by  deputy.  But  from  this  there  are  exceptions.  If  the  act  be  of 
a  judicial  nature,  he  cannot  delegate  it  to  another.  The  case  of  a  writ  of 
admeasurement  of  dower,  is  an  instance  of  this.  So  if  the  high  sheriff  be 
required  to  act  in  person,  he  must  do  it. —  IVj-oe  v.  Harris,  2  Wash.  Va. 
Rep.,  129.  The  Prts.  and  Trustees  of  Brooklyn  v.  Patchen,  8  Wend.  JV*. 
Y.  Rep.,  47.  J^llen  v.  Smith,  7  Halst.  JY.  J.  Rep.,  159,  162.  Montgomery 
v.  Scanland,  2  Yerger''s  Tenn.  Rep.,  337. 

It  has  long  since  been  settled,  that  the  deputy  who  had  commenced 
the  execution  of  the  process,  by  a  levy  on  the  property,  during  the  term 
of  office  of  his  principal,  may  proceed  and  complete  the  execution  thereof 
afterwards.— Tw^^/e  v.  Jackson,  6  Wend.  JY.  Y.  Rep.,  213,  224. 

The  mere  fact  of  a  deputy  sheriff  being  directed  by  his  principal  to 
levy  upon  specific  property,  on  an  execution  which  has  been  placed  in  his 
hands,  does  not  constitute  him  the  servant  or  special  agent  of  the  sheriff, 
for  that  particular  service  ;  he  will  be  deemed  to  act  in  his  official  charac- 
ter, and  not  as  a  mere  servant  or  agent,  and  if  the  sheriff  is  subjected  to 
damages  in  consequence  of  his  acts  in  respect  to  such  execution,  he  and 
his  sureties  are  liable  to  indemnify  the  sheriff,  notwithstanding  such  in- 
structions.— Tut/le  v.  Cook,  15  Wend.,  274. 

The  general  rule  is  that  an  action  will  not  lie  against  an  under-sheriff 
for  breach  of  duty  in  his  office,  although  he  may,  as  well  as  any  other 
agent,  make  himself  personally  responsible  for  a  special  undertaking. 
— Cameron  v.  Reynold,  Cowp.,  403.  Tuttle  v.  Love,  7  Johns.  Rep.,  472. 
Paddock  v.  Cameron,  8  Cowen's  JV.  Y.  Rep.,  212. 

9.  What  is  the  rule  as  to  the  sheriff's  authority  to  break  open  doors  1 

If  a  sheriff  can  get  peaceably  into  the  outer  door  of  a  house,  he  may 
break  open  inner  doors  or  other  places,  to  reduce  the  property  into  his 
possession. — The  State  v.  Thackam  Sf  J^Iason,  1  Baifs  S.  C.  Rep.,  p.  358. 

Tiiere  is  some  contradiction  in  the  ancient  authorities  as  to  the  point, 
whether  a  sheriff  can  break  the  doors  of  a  dwelling-house,  to  serve  a 
process  for  a  breach  of  the  peace.  But  the  principle  seems  never  to  have 
been  doubted,  that  where  a  public  offence  has  been  actually  committed, 
any  proceeding  in  the  name  of  the  public  for  its  punishment,  shall  not  be 
delayed  by  the  privilege,  that  every  man's  house  is  his  castle.  Some  of 
the  cases  supposed  to  be  exceptions,  are  those  where  no  crime  had  been 
perpetrated  ;  and  the  doctrine  is  occasionally  laid  down  as  to  felonies 
alone,  without  particularizing  breaches  of  the  peace.  But  it  is  well  ex- 
plained by  East,  C.  L.,  324,  c.  5,  sec.  88,  that  this  privilege  extends  no 
further  than  as  against  arrests  upon  process  in  civil  suits.     For  when  a 
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felony  has  been  committed,  or  dangerous  wounds  given,  or  even  where  a 

minister  of  justice  comes  armed  with  process,  founded  on  a  breach  of  the 
peace,  the  party's  own  house  is  no  sanctuary  for  him  ;  but  the  doors  may 
be  forced  after  the  notification,  demand  and  refusal,  after  mentioned.  In 
respect  to  the  other  point  :  as  civil  process  can  be  executed  in  the  night 
as  well  as  in  the  day,  no  ground  exists  for  a  more  rigorous  rule  of  con- 
struction in  relation  to  criminal  process.  And  in  1  East^  C.  L.,  324',  c.  5, 
sec.  88,  it  is  well  observed,  that  such  process  may  be  executed  at  night  as 
well  as  by  day;  and  therefore,  killing  the  bailiflTor  other  officer,  on  pre- 
tence of  his  coming  at  an  unseasonable  hour,  would  be  murder. — The 
State  V.  Smith,  1  J^few  Hamp,  Rep.,  S^O. 


THE  LAW  OF  SHIPS  AND  MARITIME  COMMERCE- 

1.  What  is  understood  in  law  by  the  word  ship  ? 

The  word  ship  is  a  generic  term  comprehending  all  constructions  or 
edifices  proper  for  floating  or  remaining  upon  the  water,  sub  vocnbulo  na- 
vis  omnia  navigationum  genera  comprehenduntur . — Stipmanus,  Jid  jus 
Mariti.,  .3,  1,  J\'o.  8.  Stracha  de  JVavibus,  1,  JVo.  2.  Chaloupes  and  the 
smallest  barques  are  comprised  under  the  name. — JVavigii  appellations^ 
etiam  rates  continentur. — Dig.,  lib.  14,  tit.  1.  De  exer.  actione,  Dig.,  lib. 
43,  tit.  12,  de  Flum. 

The  word  vessel  is  not  less  generic  than  ship,  and  comprehends  all 
species  of  ships,  galleys,  barques,  and  boats. — Boulay-Paty,  Cours  Droit, 
Com.  Mar.,  tome  1,  tit.  1,  {edit.  Bruxelles,  1838). 

A  ship  is  presumed  to  be  always  the  same,  though  all  the  materials 
of  which  it  was  originally  constructed  be  successively  changed. — JVauw 
si  idem  soepe  refecta  esset,  ut  nulla  tabula  eadem  permaneret,  guce  non  nova 
fuisset,  nihilominus  eandem  navem  esse,  existimari.  Dig.,  lib.  5,  tit.  1,  /.  76. 
Dig.,  lib.  30,  tit.  de  legatis,  I.  24.  Big.,  lib.  7,  tit.  4.  Kuriake,  Quest.  5. 
Locennius,  1,  2,  JVo.  7. 

Upon  this  subject  the  ancient  philosophers  furnish  us  with  much  criti- 
cal argument,  and  abundantly  prove  that  technical  casuistry  and  scafTold- 
ing  of  words  is  not  a  thing  of  modern  origin. 

The  res  gestce  among  the  Greek  ^oqjui  was  the  ship  of  Theseus  which 
was  preserved  at  Athens  during  many  centuries,  but  was  repaired  by  sub- 
stituting new  limbers  from  time  to  time,  till  no  part  of  the  original  mate- 
rials remained,  though  the  form  of  the  vessel  was  preserved  and  in  good 
condition  ;  the  question  was  whether  this  continued  to  be  the  same  ship, 
after  every  part  of  her  had  been  renewed  many  times — the  weight  of 
opinion  was  for  the  affirmative. — Plutarch  in  Pita  Thes.,  Diog.  Laer.,  lib.  4-. 
Aristotelis  Epist..,  58.     Conon  Much.,  cap.  14. 

it  was  from  these  discussions  that  the  Roman  jurisconsults,  Alfenus, 
(Jlpian,  Sabjnus,  Paulus,  &c.,  derived  the  rules  upon  this  point,  embraced 
in  the  Pandects  above  cited. 

These  same  philosophers  also  held  that  if  the  ship  had  been  taken 
entirely  to  pieces  and  re-built  in  the  same  form,  and  with  the  same  mate 
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rials  she  would  then  have  become  a  new  vessel,  and  this  opinion  is  also 
adopted  by  the  Roman  lawyers — si  autem  dissoluta  sit,  licet  iisdem  tabulisy 
nulli  prmterea  adjecta,  restauratio  sit  usumfructum  extinctum  ;  quam  senten- 
tiam,  pjito  vuriorum,  Dig.,  lib.  7,  tit.  4,  I.  10.  Id.,  lib.  46,  tit.  3,  /.  98.  Cu- 
jas,  lib.  15,  cap  33.  Grotius  de  Belli  et  Pac,  lib.  2,  ch.  9,  sec.  3.  Dumoulin. 
Cout.  de  Paris,  sec.  1,  gl.  8,  JVb.  19.     D'^rgentre  de  Laudimiis,  1,  sec.  29. 

OF  SHIP  OWNERS. 

1.  How  may  the  ownership  of  ships  be  acquired  1 

The  title  to  a  ship  is  acquired  either  by  originally  building  her,  or  by 
capture  from  an  enemy  in  time  of  war,  followed  by  a  sentence  of  con- 
demnation pronounced  by  a  competent  court  of  the  capturing  power,  con- 
stituted according  to  the  law  of  nations. — 3  Burge  Com.  on  Col.  <S*  For. 
Lay;,  471.  Jacobson''s  Sea  Laws,p.  17.  Abbott  on  Shipping,  1.  Onpeutentrer 
proprietaire  d^un  navire,  ou  puree  qu'on  Va  fait  construire,  ou  parce  qu^on 
/'a  acquis  deja  construit. — Boulay-Paty,  tome  1,  tit  3. 

2.  What  are  the  necessary  evidences  of  ownership  1 

A  bill  of  sale  is  the  true  and  proper  muniment  of  title  to  a  ship,  and 
one  which  the  maritime  courts  of  all  nations  will  look  for,  and  in  their 
ordinary  practice  require. — The  Sisters,  5  Rob.  Adm.,  155.  1  Masson^s 
Rep.,  139.  2  Ibid,  435.  Ohl  v.  Eagle  Insurance  Company,  4  Masson*s 
Rep.,  390. 

A  bill  of  sale  is  the  universal  instrument  of  transfer  of  ships  in  the 
usage  of  all  maritime  countries. 

In  Holland  the  transfer  or  mortgage  of  a  vessel  of  the  burthen  of  four 
lasts,  or  upwards,  must  have  been  passed  by  judicial  act.  At  Amsterdam 
the  act  might  have  been  passed  before  a  notary  and  witness. —  Vander 
Linden,  606. 

In  England  and  Scotland,  from  a  very  early  period,  the  transfer  of 
ships  must  have  been  in  writing. — Abbott  on  Shipping,  1.  1  BelVs  Com.y 
152.  Barge  Com.  on  Col.  Sf  For.  Law,  470.  Jacobson's  Sea  Laws,  17. 
Code  de  Commerce,  art.  193,  194.     Abbott  on  Shipping,  45. 

When,  and  so  often  as  the  property  in  any  ship,  or  any  part  thereof, 
belonging  to  any  of  His  Majesty's  subjects,  the  same  shall  be  transferred 
by  bill  of  sale,  or  other  instrument  in  writing,  containing  a  recital  of  the 
certificate  of  registry,  or  the  principal  contents  thereof,  otherwise  such 
transfer  shall  not  be  valid  or  effectual  for  any  purpose  whatever,  either 
in  law  or  equity  ;  but  no  bill  of  sale  shall  be  deemed  void,  by  reason  of  any 
error  in  such  recital,  or  by  the  recital  of  any  former,  instead  of  the  exist- 
ing certificate,  provided  the  identity  of  the  ship  therein  intended  be  ef- 
fectually proved  thereby. —  Woods  et  al.  v.  Russell,  5  Barn.  Sc  Aid.,  942. 
Act  6,  Geo.  4,  ch.  110,  sec.  31.     Statute  3,  4.   William  the  Uh,  ch.  55. 

Our  Registry  Act  requires  that,  upon  every  transfer  of  a  registered 
ship,  in  whole  or  in  part  to  any  other  citizen,  there  shall  be  some  instru- 
ment of  writing  in  the  nature  of  a  bill  of  sale,  which  shall  recite  at  length 
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the  certificate  of  registry,  otherwise  the  ship  shall  be  incapable  of  being' 
registered  anew. — ijct  of  1792,  ch.  45,  sec.  14-. 

The  English  cases  speak  of  a  transfer  of  a  ship  at  sea  by  the  assign 
ment  of  the  grand  bill  of  sale,  and  that  expression  is  understood  to  refo 
to  the  instrument  whereby  the  ship  was  originally  transferred  from  th« 
builder  to  the  owner,  or  first  purchaser.  But  the  American  cases  speak 
simply  of  a  bill  of  sale,  and  usually  refer  to  the  instrument  or  transfer  from 
the  last  proprietor  while  the  vessel  is  at  sea,  and  which  is  sufficient  to  pass 
the  property  if  accompanied  with  the  act  of  taking  possession  as  soon  as 
conveniently  may  be  after  the  vessel  arrives  in  port. — Portland  Banic  v. 
Stacf-y,  4  Mass.  Rep.,  ti63.  Wheeler  v.  Sumner,  4  Mason,  183.  3  Kent's 
Com.,  133. 

Upon  the  sale  of  a  ship  in  port,  delivery  of  possession  is  requisite  to 
make  the  title  perfect.  If  the  buyer  suffers  the  seller  to  remain  in  pos- 
session, and  act  as  owner,  and  the  seller  should  become  a  bankrupt,  the 
property  would  be  liable  to  his  creditors,  and,  'ix\  some  cases,  also  to  judg- 
ment creditors  on  execution. 

The  same  rule  exists  in  the  case  of  the  mortgage  of  a  ship  ;  but  where 
a  sale  is  by  a  part  owner,  it  is  similar  to  the  sale  of  a  ship  at  sea,  and  ac- 
tual delivery  cannot  take  place.  Delivery  of  the  muniments  of  title  will 
be  sufficient,  unless  the  part  owner  be  himself  in  the  actual  possession.  If 
the  ship  be  sold  while  abroad,  or  at  sea,  a  delivery  of  the  grand  bill  of 
sale  and  other  documents,  transfers  the  property,  as  in  the  case  of  the  de- 
livery of  the  key  of  a  warehouse. — Addis  v.  Baker,  1  j^nst.  Rep.,  222. 
Abbott  on  Shipping,  10. 

If  the  buyer  takes  possession  of  a  ship  sold  while  at  sea,  within  a  rea- 
sonable time  after  her  arrival  in  port,  his  title  will  prevail  against  that  of 
a  subsequent  purchaser  or  attaching  creditor.  But  the  buyer  takes  her 
subject  to  all  encumbrances  and  to  all  lawful  contracts  made  by  the 
master  respecting  the  employment  and  hypothecation  of  the  ship 
prior  to  notice  of  the  transfer. — Ex  parte  Mathews,  2  Ves.,  272.  Hull 
V.  Gurney,  Cooke's  B.  L.,  231.  Mair  v.  Glennio,  4  Maule  Sc  Selw.^ 
240.  Jay  v.  Seares,  9  Pick.,  9.  Hay  v.  Fairburn,  2  Barn.  Sr 
Aid.,  193.  Atkinson  v.  Moling,  2  Term  Report,  462.  Portland 
Bank  V.  Stubbs,  6  Mass.  Rep.,  422.  Putnam  v.  Dutch,  8  Mass.  Rep., 
287.  Badlan  v.  Tucker^  1  Pickering's  Report^  396.  3  Kent's  Commentary, 
133. 

In  France  ships  may  be  transferred  by  verbal  agreement,  but  a  trans- 
fer so  made  can  have  no  effect  upon  the  rights  of  persons  not  parties  to  it  j 
to  have  that  effect  it  must  be  in  writing. — La  vente  volont  ,ire  des  navires 
doit  etrefaite.  par  bcrit,  soit  authentique,  soil  sous  signature  privee. — Code 
Com.,  art.  195. 

Ships  may  be  sold  either  in  port  or  upon  a  voyage,  but  there  is  this 
difference  between  the  two  cases,  that  if  the  ship  is  i?i  transitu  at  the 
time  of  purchase,  that  voyage  is  not  counted  relative  to  the  extinction  of 
the  right  of  creditors,  to  whom  the  ship,  or  her  price,  continues  bound,  and 
they  may  even  contest  the  validity  of  the  sale  if  they  think  it  was  made 
in  fraud  of  their  rights- 

A  bill  of  sale  of  the  hull  of  a  vessel  with  all  and  singular  her  tackle,  ap 
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pcirel,  and  furniture,  does  not  include  a  chronometer  on  board  at  the  time, 
where  no  aji;reement  of  the  parties  or  custom  of  merchants,  in  relation  to 
it,  is  made  to  appear. — Richardson  v.  Clark,  3  Skepley,  4:21. 

3.  What  are  the  proofs  required  by  the  principal  mercantile  states,  in 
order  to  entitle  ships  to  the  privileges  of  their  flags  1 

Commercial  states  have,  from  an  early  period,  manifested  great  so- 
licitude for  the  promotion  of  ship-building  1 

The  famous  navigation  act,  promulgated  by  Cromwell,  in  1651,  con- 
stituted the  basis  of  the  present  English  legislation  upon  this  subject.  This 
act  was  levelled  against  the  Dutch,  and  perhaps  originated  more  in  a  spirit 
of  jealousy,  or  envy,  and  a  desire  to  cripple  the  commerce,  and  thus  bring 
down  the  pride  and  ascendency  of  the  then  mistress  of  the  seas,  by  cut- 
ting off  her  carrying  trade  with  the  English,  than  in  any  patriotic  inten- 
tion or  effort  to  promote  the  commerce  of  England.  Whatever  may  have 
been  the  cause  which  induced  to  this  act,  it  is  generally  conceded  (by 
English  statesmen  at  least)  that  its  direct  effects  were  highly  conducive 
to  that  end,  and  that  it  established  a  maritime  policy  which  imparted  such 
vigor  to  the  enterprise  of  English  merchants  as  soon  enabled  them  to 
overcome  all  opposition,  and  to  raise  and  maintain  the  commerce  of  Eno"- 
land  upon  an  eminence  hitherto  unattained  by  any  other  nation. 

Successive  statutes  have  been  enacted  by  the  English  government, 
as  her  more  extended  commerce  created  new  circumstances,  and  called 
for  new  provisions — it  being  the  policy  of  the  legislature  to  confine  the 
privileges  of  English  commerce,  so  far  as  was  consistent  with  the  extent 
of  it,  to  ships  built  within  the  king's  dominions. 

The  great,  and  perhaps  the  only  original  object  of  these  statutes  was, 
to  advance  the  public  policy  of  the  state,  by  the  notoriety  of  property  ob- 
tained through  the  medium  of  a  public  register. 

Thence  those  laws  are  called  registry  acts.  The  latest  is  the  3d  and 
4th  of  William  IV.  The  following  are  its  principal  provisions  in  regard 
to  the  registry  of  British  ships,  and  the  condition  and  evidence  required 
to  entitle  a  vessel  to  the  privileges  of  the  British  flag. 

No  ship  is  entitled  to  be  registered  which  is  not — 1st.  Wholly  of  the 
build  of  the  United  Kingdom^  or  of  the  Isle  of  Man,  or  Guernsey,  or  Jer- 
sey, or  some  of  the  colonies  or  plantations,  islands  or  territories  in  Asia, 
Africa,  or  America,  or  of  Malta,  Gibraltar,  or  Heligoland,  which  belono-s 
to  his  Majesty  at  the  time  of  the  building.  2dly.  Condemned  by  a  Court 
of  Admiralty.  3dly.  Condemned  by  some  competent  court  for  a  breach 
of  the  regulations  relating  to  the  slave  trade.  Nor  can  any  ship  be  regis- 
tered unless  all  the  owners  be  British  subjects.  And  even  a  British  sub- 
ject cannot  be  such  owner  if  he  usually  reside  in  a  foreign  country,  unless 
he  be  a  partner  in,  or  agent  for,  some  British  factory,  or  house  carrying 
on  trade  in  Great  Britain  or  Ireland.  Neither  can  any  person  who  has 
sworn  allegiance  to  a  foreign  state,  except  by  the  terms  of  some  capitu- 
lation, unless  he  afterwards  become  a  naturalized  citizen, — Stat.  3  4*  4, 
William  -iM,  cli.  55. 

A  ship  thus  entitled  to  the  privileges  of  a  British  vessel  will  lose 
74 
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these  priviletres,  and  cease  to  be  considered  British,  or  entitled  to  regis- 
try—  1st.  \i  repaired  in  a  foreign  country  to  the  value  of  twenty  shillings 
per  ton,  unless,  by  some  extraordinary  damage  sustained  abroad,  such  re- 
pairs are  rendered  necessary  to  enable  her  to  perform  her  voyage,  and 
return  to  some  port  in  the  king's  dominions,  and  these  circumstances  be 
proved  in  the  manner  specified  by  the  statutes,  and  a  note  thereof  made 
on  the  ship's  certificate  of  registry. — Id. 

2dly.  If  declared  stranded  or  unseaworthy,  and,  therefore,  or- 
dered by  the  decree  of  a  competent  court  to  be  sold  for  the  benefit  of 
owners. 

3Jly.  If  captured  by  and  become  a  prize  to  an  enemy. 

4thly.  If  sold  to  foreigners.  In  general,  every  ship  must  be  regis- 
tered at  the  port  to  which  she  belongs. — Id. 

A  ship  is  said  to  belong  to  some  port,  at,  or  near  to  which,  some,  or 
one,  of  the  owners,  who  shall  make  or  subscribe,  the  declaration  required 
previous  to  registry,  resides. 

Ships  taken  and  condemned  as  prize,  are  to  be  registered  at  South- 
ampton, Weymouth,  Exeter,  Plymouth,  Falmouth,  Liverpool  or  White- 
haven.— Id. 

In  order  to  obtain  a  registry,  a  declaration  must  be  made  and  sub- 
scribed by  the  owner,  if  only  one — if  more  than  one,  all  residing  within 
twentjr  miles  of  the  place  of  registry.  The  declarations  contain  the  ship's 
name,  her  port,  master,  and  description  ;  the  names,  description,  and  re- 
sidence of  the  owners;  and  it  denies  that  any  foreigner  is  interested  in 
the  ship 

Tl)e  applicant  for  registry  must  produce  an  account,  under  the  build- 
er's hand,  and  which  the  builder  is  required  to  give,  of  the  ship's  time  and 
place  of  building,  denomination,  tonnage,  ascertained  in  the  manner 
pointed  out  by  the  act  ;  together  w^ith  the  name  of  the  first  purchaser. 
He  must  also  make  a  declaration  of  her  identity. — Id. 

If  the  ship  be  a  prize,  or  condemned  ship,  there  must  be  produced  a 
certificate  of  her  condemnation,  under  the  judge's  hand  and  seal,  and 
there  must  be  made  a  declaration  of  her  identity. 

The  certificate  contains  the  name,  occupation,  and  residence  of  every 
owner  ;  the  name  of  the  ship,  the  place  to  which  she  belongs,  her  ton- 
nage, the  name  of  the  master,  the  time  and  place  of  the  building,  or  of 
condemnation,  and  the  name  of  the  surveying  officer. 

On  the  back  are  endorsed  the  names  of  the  owners,  (who  cannot  be 
more  than  thirty-two),  with  the  number  of  the  sixty-fourth  shares  held  by 
each,  the  property  of  every  vessel  being  divided  into  sixty-four  equal 
shares. 

If  the  register  be  lost,  or  if  the  ship  be  altered,  so  as  not  to  corres- 
pond with  the  certificate,  a  register  de  novo  may  be  had. — 3  Burgees 
Com.  on  For.  8i  Coll.  Law,  475. 

The  United  tstates  have  imitated  the  policy  of  England,  and  other 
commercial  nations,  in  conferring  peculiar  privileges  upon  American-built 
ships,  and  owned  by  our  own  citizens. 

The  Acts  of  Congress  of  31st  December,  1792,  and  18th  of  February, 
1793.  constitute  the  basis  of  the  regulations  in  this  country,  for  the  foreign 
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and  coastinjr  trade,  and  for  the  fisheries  of  the  United  States  ;  and  they 
correspond  very  closely  with  the  provisions  of  the  British  statutes  in  the 
reign  of  George  III.  No  vessel  is  to  be  deemed  a  vessel  of  the  United 
States,  or  entitled  to  the  privileges  of  one,  unless  registered,  and  wholly 
owned  and  commanded  by  a  citizen  of  the  United  States.  The  American 
owner,  in  whole  or  in  part,  ceases  to  retain  his  privileges,  as  such  owner, 
if  he  usually  resides  in  a  foreign  country,  during  the  continuance  of  such 
residence,  unless  he  be  a  consul,  or  an  agent  for,  and  a  partner  in,  some 
American  house,  carrying  on  trade  within  the  United  States. — Act  of  ^Ist 
December,  1792. 

Previous  to  the  registry,  a  certificate  of  survey  is  to  be  produced, 
and  security  given,  that  the  certificate  of  such  registry  shall  be  solely 
used  for  the  ship,  and  shall  not  be  sold,  lent,  or  otherwise  disposed  of. 

If  the  vessel  be  built  within  the  United  States,  the  ship-carpenter's 
certificate  is  requisite  to  obtain  the  register;  and  when  the  ship  is  duly 
registered,  the  collector  of  the  port  shall  grant  an  abstract,  or  certificate 
of  such  registry. — Law  of  the  United  States,  3lst  December,  1792. 

In  every  case  of  sale  or  transfer,  there  must  be  some  instrument  of 
writing,  in  the  nature  of  a  bill  of  sale,  which  shall  recite  at  length  the 
certificate  of  registry  ;  and  without  it  the  vessel  is  incapable  of  being  re- 
gistered anew. 

Upon  every  change  of  master,  the  owner  must  report  such  change 
to  the  collector,  and  have  a  memorandum  of  such  change  endorsed  upon 
the  certificate  of  registry  ;  and  if  any  ship  so  registered  be  sold,  in  whole 
or  in  part,  by  way  of  trust  or  otherwise,  to  a  foreigner,  and  the  sale  be 
not  made  known  as  above  directed,  the  whole,  or  at  least  the  share  owned 
by  the  citizen  who  sells,  becomes  forfeited. 

Vessels  enrolled  and  licensed,  or  licensed  only,  if  under  twenty  tons, 
are  entitled  to  the  privileges  of  vessels  employed  in  the  coasting  trade  or 
fisheries.  Vessels,  to  be  enrolled,  must  possess  the  same  qualifications, 
and  the  same  requisites,  in  all  respects,  must  be  complied  with,  as  are 
made  necessary  for  the  registry  of  ships  and  vessels. 

In  order  to  obtain  a  license  for  carrying  on  the  coasting  trade  or 
fisheries,  the  owner,  or  ship's  husband,  and  master,  must  give  security  to 
the  United  States,  that  the  vessel  be  not  employed  in  any  trade  whereby 
the  revenue  of  the  United  States  may  be  defrauded  ;  and  the  master  must 
malvc  oath  that  he  is  a  citizen,  and  that  the  license  shall  not  be  used  for 
any  other  vessel,  or  any  other  employment  ;  and  if  the  vessel  be  less  than 
twenty  tons  burthen,  that  she  is  wholly  the  property  of  a  citizen  of  the 
United  States. 

If  any  vessel,  enrolled  or  licensed,  proceed  on  a  foreign  voyage, 
without  first  surrendering  up  her  enrolment  or  license,  and  being  duly 
registered,  she  shall,  with  her  cargo  imported  into  the  United  States,  be 
subject  to  forfeiture. 

It  is  further  provided,  by  the  act  of  March  2,  1797,  that,  whenever 
any  vessel  is  transferred  by  process  of  law,  and  the  register,  certificate  of 
enrolment,  or  license,  is  retained  by  the  former  owner,  a  new  one  may  be 
obtained  upon  the  usual  terms,  without  the  return  of  the  outstanding  pa- 
per.    Vessels  captured  and  condemned  by  a  foreign  power,  are  to  be  con- 
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sidered  as  foreign  vessels,  and  not  entitled  to  a  new  register,  even  though 
they  should  afterwards  become  American  property,  unless  the  former 
owner  regain  his  title,  by  purchase  or  otherwise. 

If  a  ship  be  owned  by  American  citizens,  and  be  not  documented 
according  to  the  provisions  of  the  Registry  Act,  it  is  not  liable  to  any 
forfeitures  or  disabilities  which  are  not  speciallj'  prescribed.  The  want 
of  a  register  is  not  a  ground  of  forfeiture,  but  the  cause  only  of  loss  of 
American  privilesres. — Hatch  v.  Smitli^b  Mass.  Rep.,  42.  Phillips  v.  Led- 
ley,  1  Wash.  Cir.^Rep.,  226.  Willing  v.  United  States,  Ibid,  S>-  25.  The 
Unittd  States  v.  Willings  and  Francis,  4  Cranch  Rep.,  48.  .3ri  Kent's  Com.., 
p.   149. 

The  French  navigation  laws  pursue  the  same  principle  as  the  English. 
The  earliest  ordinance  of  any  note  upon  the  subject  was  promulgated  in 
1681,  and  u  called  the  Strasbourg  Regulation  (Je  Reglement  de  Strasbourg). 
This  was  re-published,  with  some  additional  provisions,  in  1716,  and 
again  in  1717.  By  these  ordinances,  to  entitle  a  ship  to  the  privileges 
of  a  French  vessel,  she  must  be  owned  entirely  by  French  subjects,  and 
it  is  declared  that  all  ships  built  in  the  kingdom  should  be  owned  by 
Frenchmen.  Les  vaisseaux  batis  dans  les  ports  du  royanme  ne  pourront 
appartenir  qu'  d  des  F ranc^ais  domicilies  en  France,  sans  qa  aucun  ttranger 
y  puisse  avoir  part,  etc.  It  also  provides,  that  if  any  one  desires  to  build 
or  purchase  a  ship  in  a  foreign  country,  he  must  make  a  declaration,  set- 
ting forlh  his  co-proprietors,  and  procure  a  certificate  from  the  French 
consul,  if  there  be  one  residing  in  the  country,  &c.,  under  penalty  of  con- 
fiscation, and  a  fine  of  1000  livres;  and  in  case  of  a  second  offence,  cor- 
poreal punishment  was  added. — ./^ri.  5,  6,  7. 

In  1720  it  was  ordained,  that  naturalized  foreigners  could  not  com- 
mand French  ships,  until  after  havmg  proved  an  actual  residence  during 
four  consecutive  years. 

These  provisions  were  not  found  to  be  very  effective,  as  strangers 
still  continued  to  navigate  under  the  French  flag,  by  simulated  contracts 
with  Frenchmen,  or  by  placing  French  captains  in  tlieir  ships,  and  em- 
barking themselves  as  supercargoes,  clerks,  «5cc. 

To  prevent  these  evasions,  another  ordinance  was  promulgated  in 
1727,  by  which  it  was  prohibited  to  captains  to  ship,  as  writer,  surgeon, 
supero:i.rgo,  pilot,  or  marine  officer,  any  foreigner,  even  naturalized,  under 
a  penalty  of  500  livres  for  each  stranger,  or  naturalized  subject,  shipped 
in  any  other  character  than  sailor  or  passenger. — Jlrl.  17. 

Articles  18  and  19  prohibit  all  French  subjects  to  give  the  command 
of  their  ships  to  any  foreign  or  naturalized  captain,  or  even  to  a  French- 
man ujarried  in  a  foreign  country  to  a  foreign  woman,  under  a  penalty  of 
1000  livres. 

Article  20  declares,  that  if  a  captain  shall  be  married  in  a  foreign  coun- 
try to  a  foreign  woman,  he  shall  be  broken  from  his  rank  of  captain.  And 
Article  26  is  expressed  in  these  terms  : — "  Voulons  quHl  n'y  ait  que  les 
Francais  nes  dans  le  royaume,  qui  puissent  itrc  j)ropriet<ti.res  des  bailments 
qui  naviguent  sous  notre  pavilion,  a  peine  de  confiscation  de  la  part  qui 
pourra  appartenir  aux  ttrangers,  ndme  aux  naturalists,  et  aux  Franqais 
Jiiaries  darts  les  pays  etrangers  a  des  etrangers,  dans  le  propriete.  des  dlts 
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bAtiments,  et  de  2000  livres  d'amende  ;  et  aussi  de  3000  livres  d'amende, 
centre  nos  sujets  qui  leur  preieront  leurs  noms,  et  de  6000  livres  en  cus  dz 
recidiveJ^ 

In  1  791,  it  was  ordained  that  no  ship  should  be  permitted  to  register 
as  French,  until  after  it  be  shown  by  legal  proof  that  she  was  built  within 
the  kingdom  ;  and  also  prohibited  to  consuls  and  other  French  agents  in 
foreign  countries,  to  allow  any  contracts  for  the  construction  or  sale  of 
foreio"n  ships  to  be  passed  before  them. 

A  decree  of  1793  refuses  the  privilege  to  be  reputed  French,  to  all 
ships  not  constructed  within  the  French  dominions. 

Another  decree,  in  the  same  year,  declares  that  a  French  ship  cannot 
be  refitted  or  repaired  in  a  foreign  country  to  an  amount  exceeding  six 
francs  per  ton,  under  penalty  of  losing  her  national  character,  unless  the 
necessitj''  of  greater  expenses  shall  be  shown  by  a  report  signed  by  the 
captain  and  other  officers  of  the  ship,  verified  and  approved  by  the  con- 
sul, or  in  default  of  the  consul,  by  two  French  merchants  resident  in  the 
country  where  the  act  transpires,  and  deposited  in  the  office  of  registry 
of  the  port  to  which  the  ship  belongs. — ^rt.  8. 

Article  12  of  the  same  decree  provides,  that  no  Frenchman  resident 
in  a  foreign  country  can  be  owner,  or  part  owner,  of  a  ship  enjoying  the 
privileges  accorded  to  French  vessels,  if  he  is  not  a  partner  in  a  French 
commercial  house,  carrying  on  trade  in  France  ;  and  if  he  does  not  prove, 
by  the  certificate  of  the  consul  acting  in  the  country  in  which  he  resides, 
that  he  has  not  taken  the  oath  of  fidelity  in  that  country,  and  that  he  is 
subject  to  the  jurisdiction  of  the  consul.  It  is  further  decreed,  that  a  pro- 
prietor, upon  building  a  ship,  must  file  in  the  office  (/e?  bureaux  des  classes 
du  quartier)  of  registry  of  the  port  to  which  the  siiip  shall  belong,  an 
article  containing  a  description  of  the  ship,  attesting  that  she  has  been 
measured  and  found  well  constructed,  and  that  she  is  of  French  build. 
This  is  called  ^icte  de  Francisation.  The  ship,  at  the  same  time,  receives 
a  name,  which  cannot  be  changed  without  a  new  declaration. — Boulay- 
Paty^  Cours  de  Droit  Com.  Mar.,  tit.  3.  ./Irt.  Prelm.  Pardessus,  Coursde 
Droit,  Co/n.,fome3,  11,  12. 

These  provisions  of  the  French  law  are  not  so  comprehensive  in 
their  details  as  the  English,  but  they  breathe  an  equally  strong  spirit  of 
monopoly. 

The  registry  is  not  a  document  required  by  the  law  of  nations,  as 
expressive  of  a  ship's  national  character.  The  registry  acts  are  to  be 
considered  as  forms  of  local  or  municipal  institution,  for  purposes  of  pub- 
lic policy.  They  are  imperative  only  upon  the  voluntary  transfer  of  par- 
ties, and  do  not  apply  to  transfers  by  act  or  operation  of  law. — 6  Ves. 
Rep.,  739  ;  15  Ibid,  68.  Bloxham  v.  Hubbard,  £>  East''s  Rep.,  407.  M 
Rentes  Com.,  p.  149.     Jacobson's  Sea  Laws,  ch.  2,  p.  17. 

4.  How  far  is  the  register  evidence  of  ownership? 

The  ship's  register  is  not,  of  itself,  evidence  of  the  ownership  of 
the  person  in  whose  name  it  stands,  when  introduced,  in  a  suit  against 
him,    to    establish   his   ownership. — Leonard    v.    Huntington,    If)    Johns^ 
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Rep.,  298.  Sharp  v.  United  Ins.  Co.,  14  Johns.  Rep.,  201.  Ex  parte 
Ydllop,  15  Ves.,  60.  Abbott  on  Shipping,  63.  Le  Cheminnntv.  I'ear.ton, 
4.  Taunt.  Rep.,  367  ;  6  Vesey,  Rep.,  739.  15  Ibid,  68.  Bloxham  v.  //wi- 
Aarrf,  5  i;«4^'s  Rep.,  407.     Surge's  Com.  on  For.  S>'  Coll.  Law,  475. 


OF  PART  OWNERS. 

1.  What  is  the  general  rule  as  to  the  relation  of  part  owners  1 

The  several  part  owners  of  a  ship  are  not  partners,  but  tenants  in 
common.  Each  has  his  distinct,  though  undivided,  interest. — Ex  parte 
Young,  2  Ves.  S^  Beames,  242.  2  P.ost,  78.  Ex  parte  Harrison,  2  Rosens 
Cases  in  Bankruptcy,  76.  Ex  parte  Gibson,  1  Montagu  on  Parlners/iip^ 
102.  JVicholl  V.  Mumford,  4  Johns.  Ch.  Rep.,  526.  Valines  Com.,  tome 
1,  584.  3  Kent's  Com.,  p.  151.  1  BelVs  Com.,  509.  Jacobson's  Sea 
Laws,  ch.  3,  p.  37.  Abbott  on  Shipping,  68.  ^nte,  p.  304,  Quest.  7. 
Watson  in  Partnership,  54  <^  67.  Coll.  on  Part.,  666.  Holderness  v. 
Schackles,  8  i5fl?7i  <S*  Cresw.,  612. 

2.  What  is  the  rule,  as  to  the  rights  of  part  owners,  in  controlling  the 
employment  of  the  ship  \ 

The  rights  of  the  several  part  owners  are  in  the  nature  o{ pro  indivi- 
so  rights,  for  the  subject  is  indivisible.  The  majority  rules  the  employ, 
ment,  but  the  minority  may  arrest  the  ship  till  security  be  given  ;  or,  if 
they  are  satisfied  with  the  credit  of  the  owner*.,  they  may  protest  against 
them  that  they  shall  be  responsible  for  every  loss.  If  no  arrest  be  used 
or  protest  taken,  the  minority  wmU  be  held  to  have  assented. — BeWsCovi., 
503.     Collyer  on  Part.,  677. 

This  security  the  ininority  obtain  upon  a  warrant,  issued,  upon  their 
application,  to  arrest  the  ship.  This  is  the  on!}''  safe  proceeding  to  the 
minority  ;  for,  if  the  ship  be  sent  to  sea  by  the  majority  without  this  se- 
curity, and  she  be  lost  without  any  tortious  act  in  the  majority,  the  mi- 
nority have  no  remedy  in  law  or  equity. —  3  KenCs  Com.,  152.  The 
Apollo,  1  Hngg.,  306.  '  Dimmock  v.  Chandler,  2  Stra.,  890.  Fitz.,  197. 
Onston  y.  Htbden,  1  Wills.,  101. 

If  the  minority  have  possisssion  of  the  ship,  and  refuse  to  employ 
her,  the  majority,  on  a  similar  warrant,  may  obtain  possession,  and  send 
the  ship  to  sea,  on  giving  the  like  security.  The  jurisdiction  of  the  Ad- 
miralty extends  to  the  taking  a  vessel  from  a  wrong-doer,  and  delivering 
her  over  to  the  rightful  owners  ;  and  this  is  the  most  useful  part  of  the  ju- 
risdiction of  the  court,  and  one  recognized  in  the  courts  of  law.  The  Court 
of  Chancery  exercises  this  sort  of  equitable  jurisdiction  in  cases  where  the 
Admiralty  cannot,  as  where  the  shares  are  not  ascertained. — Graves  v. 
Saucer,  T.  Raym.  Rep.,  15.  Street y  v.  Wilson,  1  Vern.  Rep.,  297. 
jlnon,2Ch.Cas.,  36.  Oustonv.  Hebden,  1  Wills.  Rep.,\Ol.  Mboiion 
Shipping,  part   1,  ch.  3.      The  Sisters,  4  Rob.,  215.       The   New  Draper, 
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Ibid,  287.  The  Experi-nenl,  2  Dodson,  38.  The  Margaret,  2  Hog.  JJdm. 
Rep.,  276,  377.  In  the  matter  of  Blanchard,  3  Barn.  Sf  Cresw.,  244<« 
Williams  v.  Blight,  2  Peters'  Adm.  Rep.,  288.  The  Apollo,  1  Hag.  Adm., 
306.     Hally  v.  Goodson,  2  Merrivale's  Rep.,  77. 

If  the  part  owners  be  equally  divided  in  opinion,  in  respect  to  the 
employment  of  the  ship,  either  party  may  obtain  the  like  security  from  the 
other  seeking  to  employ  her.  It  is  said  that  the  Court  of  Admiralty  has 
no  jurisdiction  to  compel  an  obstinate  part  owner  to  sell  his  share. — Ab- 
hott  on  Shipping,  part  1,  ch.  3,  sec.  6.  Ouston  v.  Hebden,  1  Wils.,  101. 
The  Apollo,  1  Hag,  306. 

In  Scotland,  the  remedy  has  been  by  sale,  not  only  in  cases  of  equal- 
ity, but  even  where  the  minority  opposed  the  employment. — 1  Bell's 
Com.,  .503. 

The  French  Commercial  Code  contains  the  three  followinof  clauses  : 
—  1.  En  tout  ce  qui  concerjie  Vinteret  commune  d'un  navire,  Vavis  de  la 
mnjoritie.st  suivi.  2.  La  majorile  se  determine  par  une  portion  d'interet 
dans  le  navire,  excedant  la  moitie  de  sa  valeur.  3.  La  licitatio7i  du  navire 
ne  pent  etre  accordre  que  sur  la  demande  des  proprietaires,  formant  ensemble 
la  moitie  de  Pinteret  total  dans  le  navire,  s'il  n'y  a  pas  ecrit  convention  con- 
trnire.  The  first  two  of  these  dispositions  are  drawn  from  the  article  of 
the  Roman  law — Amplinr  pars  obtineat,  ita  quod  pluribus  placeat  hoc  sta- 
tuntur,  qui  bonis  credere  possunt.  The  proper  sense  of  this  is,  that  the 
opinion  of  those  owners  who  united  to  have  the  greatest  interest  in  the 
ship  must  prevail .  The  majority  is  determined  by  the  interest  in  the  ship, 
and  not  by  the  number  of  voices,  as  if  one  owns  more  than  a  moiety  he 
may  control  the  navigation  of  the  ship,  however  numerous  the  joint  owners 
may  be. — Majorem  esse  partem  pro  modo  dehiti,non  pt  o  numero  personarum^ 
placuit. — Digest,  lib.  l-i,  de  pactis.  Stypmanus  ad  jus  maritimum,  Cap.  5, 
JVb.  103. 

The  majority  in  interest  may  compel  their  co-owners  to  furnish  their 
proportion  of  the  money  necessary  to  repair  and  equip  the  ship,  or  if  the 
minority  refuse,  may,  after  judicial  authorization,  borrow  the  necessary 
sum  upon  bottomry  upon  the  account  and  risk  of  the  minority. — Consulat 
del  mare,  ch.  48. 

The  Consulat  also  holds,  that  if  the  majority  require  a  contribution 
towards  some  lucrative  speculation  of  which  they  clearly  prove  this,  con- 
tribution must  be  made. — Ch.  50,  Ord.  de  la  Mar.,  art.  5,  Code  de  Com.  art. 
233. 

The  French  jurists  have  discussed  the  question  whether  the  majority 
may  equally  constrain  the  others  to  contribute  their  proportion  of  the  cargo 
of  the  ship.  And  in  default  of  such  contribution,  whether  the  majority  may 
load  the  ship  without  paying  freight  to  the  minority  for  their  proportion. 

Valin,  Emerigon,  and  Ricard  have  decided  in  the  negative. 

They  held  that  the  majority  have  a  right  to  repair  and  equip  the  ship, 
to  determine  her  destination,  to  choose  the  captain  ;  in  a  word,  to  provide 
all  vv^hich  is  necessary  for  the  voyage,  and  have  power  to  compel  the 
minority  to  contribute  towards  the  expense  which  is  required  to  put  the 
ship  to  sea,  but  there  their  right  ends,  and  it  does  not  extend  to  force  the 
minority  to  contribute  to  the  cargo,  nor  upon  their  refusal  to  do  so,  to  load 
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the  ship  Tipon   their   account,    and  without  rendering  an  account  of    the 
freight. 

If  the  majority  load  the  ship  they  are  bound  to  pay  the  freight.  1.  Be- 
cause it  is  to  tlie  slup  the  freight  is  due,  by  reason  of  which  all  who  have 
a  part  in  the  ship  have  a  right  to  part  of  the  freight.  No  matter  who  ships 
the  goods  ;  all  who  have  to  support  the  charges,  ought  to  participate  in 
the  profits.  2.  Because  there  is  no  difference  between  a  stranger  who 
ships  goods,  and  a  co-partner  who  ships  goods,  as  regards  the  freight. 
The  co-proprietor  does  not  act  in  the  quality  of  an  owner,  but  merely  as 
shipper,  bj'  reason  of  which  he  owes  freight  as  a  stranger,  reserving  his 
proportion  of  interest  in  the  ship. — Code  de  Com.,  art.  220.  Boulay-Paty^ 
Cons.  Droit  Corn.,  tome  1,  tit.  2,  sec.  5. 

3.  What  is  the  rule  as  to  the  liability  of  part  owners  for  damages  occur- 
ring to  the  ship,  by  them  sent  to  sea  against  the  will  of  co-owners  ? 

If  the  minority  have  not  expressly  notified  their  dissent,  they  cannot 
recover  for  losses  sustained.  For  it  has  been  decided  that  one  part  owner 
cannot  recover  damages  against  another  by  an  action  at  law  upon  a  charge 
of  fraudulently  and  deceitfully  sending  the  ship  to  foreign  parts,  where  she 
was  lost.  And  it  has  also  been  decided  in  the  court  of  chancery,  that  one 
part  owner  cannot  have  redress  in  equity  against  another  for  the  loss  of  a 
ship  sent  to  sea  without  his  assent. — Graves  v.  Sawcer,  Sir  T.  Raym.,  15, 
1  Keb.,  38,  £,•  1  Lev.,  29.     Slree/y  v.  Muson,  1  Fc/vi.,  297.     Skin.,  230. 

By  the  Hanseadc,  Sweiish  and  Prussian  maritime  regulations,  the 
majority  of  interest  in  the  vessel — so  by  the  Hamburg  code,  the  majority 
decide  upon  the  destination  of  the  vessel — but  if  they  determine  upon  no 
voyage,  the  minority  is  to  rule. 

The  Danish  law  determines,  That  in  case  of  a  difference  of  opinion, 
the  vessel  shall  on  no  account  be  laid  up  ;  but  the  minority  may  affix  a 
valuation,  which  they  will  either  take  or  give  ;  and  those  who  thereupon 
remain  owners  in  the  vessel,  shall  within  six  weeks,  without  further  pro- 
cess of  law,  re-imburse  the  retiring  partners  ;  and  the  ship  shall  proceed  on 
the  voyage,  unmolested.  If,  however,  the  owners  cannot  come  upon 
terms,  the  ship  is  nevertheless  not  to  remain  unemployed,  but  the  majority 
may  equip  for  service,  and  she  is  at  the  risk  of  all  parties — those  who  dis- 
sented fiom  the  equipment  are  not  entitled  to  freight. 

Thus,  according  to  the  maritime  laws  of  almost  all  nations,  the  ma- 
jority is  to  control  the  minority,  in  the  equipment  of  the  vessel. — Jacob' 
son^s  Sea  Laws,  42. 

4.  What  is  the  rule  as  to  the  right  of  part  owners  to  sell  the  ship  1 

The  interest  of  part  owners  is  so  far  distinct,  that  one  of  them  cannot 
dispose  of  the  share  of  another  ;  and  although  the  master  himself  be  a  part 
owner  of  the  ship,  yet  will  not  his  sale  thereof  be  good  for  more  than  his 
own  part. — Collyer  on  Part.,  682. 

The  cases  recognize  the  clear  and  settled  distinction  between  part 
owners  and  partners.     Part  ownership  is  but  a  tenancy  in  common,  and  a 
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person  who  has  but  a  part  interest  in  a  ship  is  generally  a  part  owner,  and 
not  a  joint  tenant  or  partner. 

As  part  owner  he  has  only  a  disposing  power  over  his  own  interest 
in  the  ship,  and  he  can  convey  no  greater  title.  But  there  may  be  a  part- 
nership as  well  as  a  co-tenancy,  in  a  vessel :  and  in  that  case,  one  part 
owner  in  the  character  of  partner,  may  sell  the  whole  vessel ;  and  he  has 
such  an  implied  authority  over  the  whole  partnership  effects. 

The  vendee,  in  a  case  free  from  fraud,  will  have  an  indefeasible  title 
to  the  whole  ship.  When  a  person  is  to  be  considered  as  a  part  owner, 
or  as  a  partner  in  a  ship,  depends  upon  circumstances.  The  former  is  the 
general  relation  between  ship-owners,  and  the  latter  the  exception,  and 
requires  to  be  specially  shown. — Holdernes  v.  Shackels,  SBarn.  Sr  Cresw,, 
612.     Mumford  v.  Jficholl,  20  Johns.,  611.     3  Kent's  Com.,  p.  40  and  155. 

La  vente  volontaire  d^un  navire  Vb  tst  pas  du  nombre  des  objefs  qui  peu- 
vent  ^tre  consider es  conime  concernant  V inter ^t  commun,  puisqu'elle  tend  a 
faire  cesser  cette  communaute  d^interits.  Le  majorite  pent  bien  decider 
malgri  la  minoriie,  sur  le  choix  du  capitaine  et  des  gens  de  V equipage,  sur 
la  location,  le  radoub  et  V arviement  du  navire,  la  redaction  des  instructions, 
etc.  ;  mais  lorsqu'il  sagit  d'aliener  volontairement  un  navire,  lorsqu'il 
Skagit  d'en  transmettre  la  propriete  a  telle  personne  et  a  tel  prix,  Vunanimile 
des  coproprietaires  est  requise  et  necessaire  :  si  elle  ne  pent  etre  obtenue,  la 
licitation  est  la  seule  ressource,  dans  le  cas  prescrit  par  la  loi. — Code  de 
Com.,  art.  220.  Boulay-Paty,  Cours  de  droit,  Com.  Mar.,  torn.  1,  tit.  3, 
sec.  5,  p.  110.     Brux.  edit.,  Pardessus,  Cours  de  droit.  Com.,  torn.  1,  618. 

It  sometimes  happens,  that  several  persons  become  part  owners  in  a 
ship  under  a  fixed  compact  and  settled  agreement  among  them  for  the  em- 
ployment of  it,  or  that  by  common  consent  they  delegate  the  management 
of  their  common  concern  to  one  of  them,  who,  by  a  very  intelligible  figure 
of  speech,  is  called  the  husband  of  the  ship. — Abbott  on  Shipping,  69. 
Story  on  Agency,  36. 

Les  effets  de  la  copropriete  d'un  navire  peuvent  etre  regies  par  les  con- 
ventions des  parties.  Celles-ci  peuvent  stipuler,  comme  dans  toutes  autres 
especes  de  societes,  la  maniere  dont  la  chose  commune  sera  admin»stree.  Ces 
conditions  doivent  alors  etre  executees  par  tous  les  coproprietaires  ;  etqu^on 
ne  dise  plus,  dans  notre  hypot^iese,  que  la  majorite  doit  avoir  lafaculte  de 
changer  la  destination  du  navire,  comme  etant  censee  faire  ce  changement 
pour  le  mieux :  on  ne  deroge  pas  ainsi  aux  lois  des  contrats.  Chaque  con- 
tracta7it  est  jonde  a  en  tirer  execution,  et  il  ne  peut  etre  fait  aucune  innova- 
tion sans  son  aveu.  Les  conditions  d''une  societe  nnefois  re  glees,  il  n'y  peut 
etre  deroge  en  aucune  maniere  que  du  consentement  de  tons,  chacun  ne  s' etant 
engage,  que  sur  la  foi  de  V execution  de  ces  conditions. — Boulay-Paty,  tome  1, 
tit  3,  sec.  5,  p.  110. 

One  who  owns  part  of  a  vessel  has  no  insurable  interest  in  the  other 
part  thereof,  merely  by  reason  of  his  keeping  the  accounts,  receiving  the 
avails,  making  the  disbursements,  and  directing  the  voyages  of  such  ves- 
sel.— Finney  v.  Warran  Ins.  Co.,  1  Metcalfs  Rep.,  16. 

And  if  any  part  owner  pays  for  insurance  in  his  own  name,  on  the 
whole  vessel,  when  he  owns  but  part,  he  is  entitled  to  a  return  of  premium 
for  the  short  interest.  ^f- 
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5.  What  are  the  usual  duties,  powers  and  rights  of  a  ships  hushand  ? 

Duties  of  ships  husband,  1.  To  see  to  the  proper  outfit  of  the  vessel, 
the  repairs  adequate  to  the  voyasre,  and  the  tackle  and  furniture  necessary 
for  a  seaworthy  ship.  2.  To  have  a  proper  master,  mate  and  crew.  3. 
To  see  to  the  due  furnishing  of  provisions  and  stores,  according  to  the 
necessities  of  the  voyage.  4.  To  see  to  the  regularity  of  the  clearance 
from  the  Custom  House.  5.  To  settle  the  contracts  and  provide  for  the 
payment  of  the  furnishings  which  are  requisite  for  the  performance  of 
those  duties.  6.  To  enter  into  all  proper  charter  parties,  or  to  engage 
the  vessel  for  general  freight,  under  the  usual' conditions,  and  to  settle 
the  freight  and  adjust  the  averages.  7.  To  preserve  the  proper 
certificates,  surveys  and  other  documents,  and  to  keep  regular  books 
of  the  ship. 

His  powers,  when  not  expressly  limited,  are  those  requisite  to  the 
performance  of  his  duties.  It  may  be  observed,  however,  I.  That  without 
special  powers  he  cannot  borrow  money  generally  for  the  use  of  the  ship. 
2  That  although  he  may  in  the  general  case  levy  the  freight  which  is  by 
the  bill  of  lading  payable  on  the  delivery  of  the  goods,  he  cannot  take  bills 
for  the  freight  and  give  up  the  lien  upon  the  cargo.  3.  That  under  the 
general  authority  as  ships  husband,  he  has  no  power  to  insure  or  to  bind 
the  owner  for  premiums.  4.  That  he  cannot  pledge  his  owners  to  the  ex- 
pense of  a  law-suit.  5.  That  he  cannot  delegate  his  authority. — 1  Bell's 
Com.y  50-i,  5  edit. 

Rights:  1.  The  ships  husband  will  be  entitled,  on  the  failure  of  the 
owners,  to  demand  the  balance  of  his  advances  and  commissions  ;  to  claim 
relief  from  bills  and  engageinents  in  his  own  name  ;  the  price  of,  for  re- 
pairs, &c.  And  to  hold  a  lien  for  his  security  and  indemnification  over 
the  documents  of  the  ship  and  over  the  freight  recovered  or  which  he 
has  been  empowered  to  recover. 

Responsibilities:  The  owners  have  their  claim  on  the  estate  of  the 
ships  husband  for  whatever  balance  is  due  them,  upon  his  Dankruptcy.  And 
will  be  entitled  to  vindicate  against  the  general  creditors  whatever  can  be 
identified  as  the  property  of  the  owners,  and  the  benefits  of  his  contracts 
in  his  character  as  ships  husband. — 1  Bell's  Com.,  505. 

6.  How  far  may  one  part  owner  bind  the  others  for  repairs  and  equip- 
age 1 

The  English  and  Scotch  law,  as  well  as  our  own,  render  part  owners 
in  all  cases,  responsible  in  solido  as  partners,  for  repairs  and  necessary 
expenses  relating  to  the  ship,  and  incurred  on  the  authority  of  the  master 
or  ships  husband.  But  where  a  ship  has  been  duly  abandoned  to  separate 
insurers,  they  are  not  responsible  for  each  other  as  partners,  but  each  one 
is  answerable  for  the  previous  expenses  of  the  ship,  rateable  to  the  extent 
uf  his  interest  as  an  insurer,  and  no  further. — The  United  Insurance  Co.  v. 
Scott,  1  Johns.  Rep.,  106.  3  Kent''s  Com.,  156.  David  v.  Eloi,  4  Lou. 
Rep.,  1 10.  Hens/taw  v.  Rollins,  5  Lou.  Rep.,  835.  Keene  v.  Lizardic,  5 
Lou.  Rep.,  433.  Viggers  et  al.  v.  Sainelt,  15  Lou.  Rep.,  303.  Lobdell  v. 
Bullett,  13  Lou.  Rep.,  350.     ConsolcUo  del  Mare,  ch.  48.     Stypmanus  ad 
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jus  Maritimum,  ch.  5,  JVo.  103.  Jacobsori's  Sea  Laws,  41.  Wright  v. 
Bunier,  I  East^  26.  Bland  ex  parte,  2  Rose,  93.  Scottin  v,  Stanley,  1  Da//. 
i?ej9.,  129.  Gkapman  v.  Durant,  10  Masn.  Rep.,  47.  Schermerhorn  v. 
Loines,  1  Johns.  Rep.,  311.  Muldonv.  Whitlock,  1  Cowens  Rep.,  290. 
Hussey  v.  jJllen,  6  Mass.  Rep.,  163.  James  v.  Bixby,  11  Mass.  Rep.,  34. 
£a?  pa/-^e  Bland,. 'I  Rose,  91.  Stewart  v.  ^a//,  2  Dow,  P.  K.,  29. 
Coo;  V.  72eef/,  1  Carr.  4'  Pai«e  iJep.,  602.     /JieoJ  v.  PFAzVe,  5  £s/).  i2ep.,  122. 

7.  How  is  the  interest  of  part  owners  considered  with  regard  to  third 
persons  1 

The  several  part  owners  of  a  ship  make,  in  law,  but  one  owner  ;  and 
in  case  an  injury  is  done  to  their  ship  by  the  wrong  or  negligence  of  a 
stranger,  they  ought  regularly  to  join  in  one  action  at  law  for  the  recovery 
of  damages,  which  are  afterwards  to  be  divided  among  themselves  ac- 
cording to  their  respective  interests ;  for  otherwise  the  party  who  had 
committed  the  wrong  might  be  unnecessarily  harassed  with  the  expense 
of  several  suits  to  obtain  the  same  end,  which  might  as  well  be  effected 
in  one. 

In  case  of  the  death  of  any  part  owner,  after  an  injury  received,  the 
right  of  action  survives  in  general  to  the  surviving  part  owners,  who  must 
afterwards  pay  to  the  personal  representatives  of  the  deceased,  the  value 
of  his  share. — Hart  v.  Fitzgerald,  2  Mass.  Rep.,  511.  Thompson  v.  Has- 
kins,  11  Mass.  Rep.,  419.  Patten  v.  Journey,  17  Massachusetts  Rep.,  182. 
Wheelwright  v.  Depeyster,  1  Johns.  Rep.,  471. 

if  an  action  is  to  be  brought  against  the  part  owners  upon  any  con- 
tract relating  to  the  ship,  although  such  actio^- should  be  brought  against 
all  jointly,  yet  if  all  are  not  sued,  the  defendants  can  only  avail  themselves 
of  the  objection  by  plea  in  abatement :  and  if  they  omit  to  plead  such  a 
plea,  the  plaintiff  will  recover  his  whole  demand,  and  the  defendants  must 
afterwards  call  upon  the  others  for  contribution. — Ruggles  v.  Patten,  8 
Mass.  Rep.,  480.  Converse  v.  Symmers,  10  Mass.  Rep.,  377.  Barston 
V.  Hawcett,  11  Mass.  Rep.,  250.  Hathaway  v.  Russdl,  16  Mass.  Rep.., 
474.  Ziele  v.  Executors  of  Campbell,  2  Johnson's  Cases,  382.  Robert- 
son V.  Smith,  18  Johnson,  459.  Doremus  v.  Selden,  19  Johnson's  Report, 
213. 

OF  THE   RIGHTS,  DUTIES,  AND    OBLIGATIONS   OF  THE 

CAPTAIN. 

1.  What  is  the  general  rule  as  to  the  necessary  qualifications  of  the 
captain  1 

The  master  of  a  ship  is  a  person  trusted  with  the  care  and  manage- 
ment of  it.  His  power  and  authority  are  so  great,  and  the  trust  reposed 
in  him  is  of  so  important  a  nature,  that  the  greatest  care  and  circumspec- 
tion ought  to  be  used  by  the  owners  in  the  choice  and  appointment  of 
him. — Abbott  on  Shipping,  85. 

Few  individuals,  in  any  relation,  have  so  extended  a  mandatum  pra- 
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sumptum  conferred  upon  them,  as  ship-masters.  Targa  requires  that  the 
master  should  be  experienced,  prudent,  skilful,  prompt,  energetic,  and  by 
no  means  sordid  or  penurious.  The  Spanish  law  requires  almost  the 
same. — Targa,  Pondasironi,  cap.  12.     Ordenanza  de  Bilbao,  2^,  2. 

Captain,  master  or  patron  are  synonymous  terms,  and  designate  him 
who  commands  a  ship.  Some  writers,  indeed,  make  a  distinction,  calling 
those  who  command  small  vessels  engaged  in  the  coasting  trade  only, 
patrons  of  navigation,  and  those  who  command  vessels  of  war  or  mer- 
chant vessels  engaged  in  foreign  commerce,  in  making  long  voyages,  cap- 
tains, and  hold  that  there  is  a  great  difference  between  the  two  charac- 
ters.— Targa,  cap.  12,  No.  43. 

As  to  the  magnitude  and  variety  of  their  powers  and  duties,  and  con- 
sequently as  to  their  necessary  capacity  and  qualifications,  there  cer- 
tainly is  a  very  palpable  and  important  difference  ;  but,  in  law,  the  two 
characters  are  the  same.  The  same  principles  apply  to  and  govern  both 
characters  ;  each  must  be  competent  to  discharge  the  duties  of  the  station 
which  he  assumes,  each  is  bound  to  keep  a  diligent  watch  over  the  ship 
and  all  onboard  of  her,  and  to  conduct  her  with  a  skill  adequate  to  the 
exigencies  of  every  situation  in  which  she  may  be  placed. 

Magistri  autem  imponuntur  locandis  navibus,  vel  ad  merces,  vel  vectori- 
bus  conducendis,  armamentisve  emendis  ;  sed  etiam  si  mercibus  emendis  vel 
vendendis  fuerit  prospositus,  etiam  hoc  nomine  ohligat  exercitorem. — Digest) 
lib.  14;  tit.  \,  I.  1,  sec.  3.     Pothier  Pand.,  lib.  14,  tit.  1,  JVb.  7. 

The  elder  authors  treat  the  post  of  captain  as  being  an  office  of  honor 
and  high  dignity,  reverendam  honorem  sum  it  quisquis  magistri  nomen  ac- 
ceperit.  Cleirac,  Targa,  and  Roccus  say  that  the  rank  of  a  captain  who 
commands  either  a  publicgpr  an  armed  merchant  ship,  is  a  post  of  dignity, 
and  that  the  merchant  captains  enjoy  all  the  privileges  of  those  who  are 
military  \  magister  ?iavis  miles  existimatur  ;  ideoque  omnibus  priviligiis 
militaribus  gaudet. — Roc.  de  Jfav.,  J^o.  7. 

In  the  Roman  law  the  master  is  said  to  be  he  who  is  entrusted  by 
the  owners  with  the  command  df  the  whole  ship  for  the  purpose  of  navi- 
gation and  commerce  beyond  seas.  In  long  and  important  voyages  there 
were  frequently  two  and  sometimes  three  masters  appointed  to  the  ship  ; 
besides  there  was  an  officer  of  great  authority  in  the  ship,  called  navicu- 
larius  ;  tliis  officer  had  charge  of  the  sailing  of  the  ship,  as  his  duty  was 
to  conduct  her  to  her  destined  port  in  safety:  the  1st  title  of  the  11th 
Code  defines  the  authorities  and  duties  of  this  officer. 

The  offices  of  magister  navis  and  navicularius  were  so  often  conferred 
upon  one  person,  and  at  all  times  their  duties  and  obligations  were  so 
very  similar,  that  commentators  upon  the  Roman  laws  have  almost  lost 
the  distinction,  and  use  the  terms  indifferently  to  express  the  title  of  cap- 
tain. The  Code  Theo.  uses  the  phrase  navicularius  to  express  the 
character  of  captain. — Lib.  13,  tit.  5  et  6. 

Next  in  question  to  his  competency,  is  to  be  considered  the  integrity 
of  the  master. 

In  Spain  ship-masters  are  required  to  give  security  to  their  owners  ; 
and  it  is  wisely  determined  by  the  Hanseatic  and  Prussian  maritime  codes, 
(the  latter  under  an  absolute  penalty)  that  no  person  shall  employ  another 
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as  master,  who  does  not  produce  (in  case  he  has  sailed  before  in  that 
capacity)  testimonials  of  having  fairly  accounted  with  his  former  em- 
ployers. 

Next  after  the  capacity  and  personal  character  of  the  master,  is  the 
consideration  of  his  nationality. 

By  the  French  and  Spanish  principles  of  prize  law,  the  master  or  any 
other  ship's  officer,  is  not  entitled  to  claim  the  protection  of  a  neutral 
citizenship,  unless  acquired  before  the  commencement  of  an  existing 
war. 

In  England  it  is  optional  with  the  owner  to  engage  any  native  or 
naturalized  seaman  as  master  of  his  vessel,  without  requiring  any  leo^al 
evidence  of  his  capacity. — Abbott^  p.  122. 

In  Denmark^  ship  masters  are  of  late  required  to  be  native  j  or  if  they 
are  of  a  belligerent  country,  that  they  should  have  been  naturalized  be- 
fore the  war,  and  have  attained,  before  their  appointment,  the  freedom  of 
some  city. 

In  the  United  States,  by  the  registry  act  of  1792,  ch.  45,  sec.  4,  15, 
"  The  master  is  required  to  be  an  American  citizen,  and  unless  he  is,  the 
ship  is  no  longer  entitled  to  American  privileges." 

By  act  of  3d  March,  1813,  ch.  184,  it  is  enacted  that  it  shall  not  be 
lawful  to  employ  on  board  any  of  the  public  or  private  vessels  of  the  Unit- 
ed States,  any  persons  except  citizens  or  persons  of  color,  natives  of  the 
United  States  ;  nor  so  to  employ  any  naturalized  citizen,  unless  he  pro- 
duces a  certificate  of  his  naturalization  to  the  commander  of  a  public  ship 
or  to  the  proper  collector  of  the  customs,  in  other  cases.  But  the  act  is 
to  have  no  effect  with  respect  to  the  employment  of  foreigners,  who  be- 
long to  any  nation,  that  shall  not  by  treaty  or  spCjcial  convention  with  the 
United  States,  have  prohibited  on  board  of  her  own  ships  the  employment 
of  citizens  of  the  United  States  who  have  not  been  naturalized. 

For  the  employment  of  a  British  ship  it  is  necessary  that  the  master 
and  a  certain  proportion  of  the  mariners,  should,  in  many  cases,  be  British 
subjects,  from  a  very  obvious  principle  of  public  policy,  enforced  by  vari- 
ous provisions  of  the  legislature.  So  long  ago  as  the  reign  of  Queen  Eliza- 
beth, it  was  made  unlawful  to  load  or  carry  any  fish,  victuals  or  other 
things  in  any  bottom  whereof  a  stranger-born  was  ship  master,  from  one 
part  of  the  realm  to  another. — 5  Eliz.,  ch.  5,  stc.  8. 

2.  What  is  the  general  rule  as  to  the  liability  of  the  captain  for  his  con- 
duct in  the  ship  \ 

The  master,  in  the  discharge  of  his  duty,  is  answerable  even  for  the 
slightest  faults  he  may  commit  while  acting  in  that  capacity,  that  is,  for 
such  neglect  as  by  ordinary  care  would  have  caused  no  prejudice. 

The  Russian  law  says:  the  master  is  to  look  to  everything  with  the 
most  particular  attention,  so  that  he  is  responsible  for  every,  even  the 
slightest  class  of  neglect. 

When  the  master  of  a  ship  enters  on  board  with  a  view  to  a  voyage, 
his  first  care,  (the  Spanish  law  says,  upon  his  own  responsibility),  is  to  look 
to  the  sea-worthiness  of  the  ship  ;  and  in  many  countries,  it  is  incumbent 
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on  him  to  procure  an  examination  of  the  vessel  by  skilful  surveyors,  and 
have  the  evidence  thereof  on  board. — OrJunanza  de  Bilbao,  24-,  h,  l-i,  17. 
j^Oboh  on  Shipping,  ]32.  Stone  v.  Ketlnnd,  1  Wash.  dr.  Rep.,  IVl.  Pur- 
viance  v.  Jlngm,  1  Dull.  Rep.,  180.  S.  C.  Bee's  ^dm.  Rep  ,  369.  Tal- 
bote  V.  The  Commanders  and  Owners  of  i/ie  Three  Briggs,  1  Ball.  Rep.,  95. 
Martens  v.  Ballard,  Bee's  Adm.  Rep.,  51.  Slowcum  v.  Mayberry,  2  Wheat. 
Rep.,  1.  The  Appollon,  9  Wheat.,  365.  Mauroe  v.  Almeida,  10  Wheat. 
Rep.,  4-73,  4-86,  The  Dundee,  1  Hag.  Adm.  Rep.,  109.  The  Marianna 
Flora,  11  Wlteaton's  Rep.,  1.  The  I'almyra,  12  Wheat.  Rep.,  1.  Burke 
V.  Trevitt,  1  Mason  Rep.,  96.  7'Ae  Ruckers,  4  floi.,  73.  7'//e  Agincourt, 
1  //rto".  ^t/w.  i?e/J.,  261.  TAe  Enchantress,  1  //^^g.  ^(//ra.  i?p/?.,  395. 
Chamberlain  v.  Chandler,  3  Mason  Rep.,  242.  Schieffelin  v.  Harvey,  6 
Johns.  Rep.,  170.  Watkinson  v.  Laughton,  8  Johns.  Rep.,  213.  Reynolds 
V.  Toppin,  15  Mass.  Rep.,  370.  Z)jos  v.  TAe  Owners  of  the  Revenge,  3 
PF«sA.  CzV.  /?e;7.,  262.  The  Dundee,  1  Hag.  Adm.  Rep.,  109,  II 3,  120. 
Bynk.,  Q.  P.  Ju- .,  lib.  1,  cA.  19.  Duponceau's  Translation,  p.  147,  153. 
Montgomery  v.  Wheaton,  1  Peters'"  Adm.  Rep.,  397.  S.  C.  1  Da//.  A'e/?., 
397.  S.  C.  5ee'5  »^J/w.  /Je;?.,  388.  7'/ie  JVe«j  Dro/jcr,  4  i2o6.,  287.  7'Ae 
Johan  fy  Siegesmund,  Edward,  Rep.,  242.  TAe  Za  Renter,  1  Dodson's 
Rep.,  22. 

Tlie  fidelity  and  good  faith  of  the  captain  are  the  safe-guard  of  mari- 
time commerce.  The  proprietor  is  obliged  to  confide  his  interest,  and 
verj'  often  his  entire  fortune,  to  the  master  ;  he  has  therefore  a  right  to 
require  that  the  master  should  be  held  to  a  discreet  and  strict  discharge 
of  his  duty,  and  the  law  watches  over  the  interests  of  the  owner,  by  ten- 
dering the  master  responsible  for  the  least  fault,  de  levissimd  culpa. 

Tout  cnpitaine,  maltre  on  patron,  charge  de  la  conduite  (Tun  navire  ou 
autre  batimtnt,  porte  Tart.  224  du  Cade  de  Commerce,  est  garant  de  ses  f antes, 
meme  legeres,  dans  Vexercice  de  ces  fonctions. — Code  de  Commerce,  article 
221. 

En  considerant  la  nature  des  pouvoijs  et  des  fonctions  du  capitaine,  et 
la  qualite  dans  laquelle  il  ugii,  on  concevra  aisement  quiU  doit  etre  soumis  a 
la  responsibilitc  la  plus  minutieuse.  D'nn  cote,  outre  la  fortune  de  tous  les 
inieresses  an  nnvire  et  a  son  chargement,  le  salut,  la  vie  de  C equipage  et  des 
passagers  ne  lui  sont-ils  pas  encore  confies  ?  II  est  le  maltre  absolu  de  sa 
conduite  sur  les  mers  /  le  salut  de  tous  depend  de  sa  vigilance  et  de  sa  fer- 
mete,  de  la  confiance  q'/'il  inspire,  et  de  li  rapiditc  de  Vobeissance  qu'il  com- 
mande.  D'un  autre  cote,  il  est  le  mandataire  des  proprietaires  qui  Tont 
nommc. 

Sous  ce  double  rapport,  n'etait-il  pas  juste  qu''il  fut  garant  des  fautes, 
mime  legeres,  qu'il  peut  commettre  dans  Vexercice  de  ses  fonctions  -  J I  doit 
repondre,  a  Tetat  de  son  equipage,  aux  proprietaires  du  navire,  et  aux  char- 
geurs,  de  lews  marchandises.  La  disposition  de  Part.  221  ventre  d'ailleurs, 
meme  avec  quelque  modification  favorable,  dans  la  theorie  generale  des  prin- 
cipes  qui  reglent  les  obligatio?is  de  tout  mandataire  salarie.  —  Voy.  art.  1992 
du  Code  Civile. 

Le  capitaine  est  un  mandataire  a  gage,  qui  repond  de  la  faute  tres- 
legere  :  non  enim  dubitari  opertet,  quin  is,  qui  salvum  fore  recepit,  non  solum, 
afurto,  sed  etiam  a  damno  recedere  videalur.     C^est  aussi  la  doctrine  qu'en- 
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seignent  tons  les  jurisconsultes  qui  ont  ecrit  sur  la  matUre. — Stypmanus,  p. 
4,  tit.  15,  no.  322.  Vinnius  ad  Leg.  Rhod.,  p.  33,  eic.  Boulay-Paty,  tit. 
4,  sec.  1. 

II  faut  qu'un  capitaine  ait  le  talent  de  commander  et  de  se  faire  ohiir. 
S^il  est  attaqui  par  les  ennemis  ou  par  les  pirates^  il  a  besoin  de  toute  V intrt- 
pidite  d^un  militaire.  Superieur  aux  accidents  ordinaires,  son  courage  doit 
dissiper  les  craintes,  ramener  le  calme  dans  les  esprits,  animer  les  bras  les 
plus  timides,  et  vainer e  la  fortune. 

U'autres  devoirs  moins  brillants^  mais  non  mains  essentiels,  lui  sont 
imposes  :  il  faut  qu'il  ait  soin  de  son  navire  et  de  la  marchandise  ;  qvHl 
veille  a  la  conservation  des  victuailles,  d  la  sante  de  son  equipage,  au  bon 
ordre  et  a  la  plus  exacte  discipline.  II  faut  qu'il  snche  user  de  Vautoritv,  que 
la  loi  lui  donnp.  II  est  magistral  dans  son  bord,  et  le  pavilion  qu''il  arbure 
lui  defere  toxis  les  pouvoirs  que  les  circonstances  rendent  necessaires. 

S'il  est  charge  de  la  vente  et  des  achats,  il  faut  qu'il  devienne  negociant, 
et  qu'il  en  remplisse  tuus  les  devoirs  pour  Varantage  de  ses  armnteurs. 

Le  capitaine  exercant  une  espece  de  magistraturc  a  son  bord,  doit  etre 
respecti  de  son  equipage  ;  aussi  V ancienne  legislation  et  la  nouvelle  lui  de- 
ferent une  puissance  et  une  sorte  de  jurisdiction  capables  de  conserver  ou  de 
rappeler  le  bon  ordre  dans  le  navire :  ad  magistrum  pertinet  disciplina. — 
Boulay-Paty,  torn.  1,  tit.  4-,  sec.  1.  Kuricke,  p.  748.  Targa,  ch.  12,  no. 
17.  Case-Regis,  Disc.  136,  no.  14.  Valin  sur  Part,  22,  tit  re  du  Capitaine. 
Boyer  sur  la  Coutume  de  Bourges,  sec.  1.  Dumoulin  sur  les  Coutumes  de 
Paris,  glose.  3,  no.  7. 

The  proprietor,  in  giving  to  the  captain  the  command  of  his  ship,  is 
considered  to  have  authorized  him  to  do,  in  the  owner's  absence,  all 
which  he  shall  adjudge  necessary  for  the  well-being  of  the  ship  or  the 
success  of  the  expedition,  and  to  have,  in  advance,  assented  to  all  the  obli- 
gations which  he  shall  contract  upon  this  subject.  The  216  art.  of  the  Code 
de  Commerce  declares  that  "  Tout  proprietaire  de  navire  est  civillement  res- 
ponsible des  fails  du  capitaine,  pour  ce  qu^est  relative  au  navire  et  a  f  expedi- 
tion. 

The  word  "  faits,"  or  acts,  is  understood  to  be  a  generic  term,  and 
comprehends  all  that  it  is  possible  to  do  ;  verbum  '"'■  facere'''  omnem  omnino 
faciendi  casum  complectitur,  dandi,  solvendi,  numerandi,  judicandi,  ambu- 
landi. — Dig.,  lib.  16,  de  verb,  signif.  Hence  every  contract  or  quasi  con- 
tract of  the  captain  must  be  considered  as  an  act  within  the  law. 


POWERS  AND  DUTIES  OF  THE  MASTER. 
1.  Has  the  master,  by  virtue  of  his  office,  power  to  sell  the  ship  1 

He  has,  in  cases  of  extreme  necessity,  acting  with  good  faith  and  for 
the  general  benefit  of  all  concerned. —  Robertson  v.  Clark,  1  Bing.  Rep., 
445.  Hayman  v.  Molton,  5  Esp.  Rep.,  65.  Reed  v.  Darby,  10  East's  Rep., 
143.  Somes  v.  Sugme,  4  Carr.  Sf  P.,  276.  BelPs  Coin.,  439.  The  Fanny 
and  Elmira,  Edwards'  Mm.  Pr.,  118.  Mien  v.  Sugrue,  8  B.  (^  C,  561. 
Idle  V.  Royal  Ex.  Ins.  Co.,  8  Taunton^s  Rep.,  755.     Read  v.  Bonham, 
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3  Brod.  8f  Bing.  Rep.,  147.  Green  v.  Royal  Ex.  Ins.  Co.,  6  Taunton' i 
Rep.,  68. 

But  the  proof  of  necessity  must  be  clear  beyond  a  doubt.  It  must 
be  shown  that  the  vessel  was  not  only  in  want  of  repairs,  but  likewise  that 
it  was  impossible  to  procure  money  for  that  purpose. — Read  v.  Bon/iam, 
3  Brod.  4'  Bing.  Rep.,  147.  The  Fanny  and  Elmira,  Edwards^  Adm.  Rep., 
118. 

Such  is  now  the  settled  law  in  England,  although  it  was  formerly 
much  doubted  whether  the  master  had  a  right  to  sell  the  ship  under  any 
circumstances.  The  rule  in  the  United  States  is  substantially  the  same 
as  in  England. — American  Ins.  Co.  v.  Centre,  4  Wend.  Rep.,  45.  Scul/  v. 
Biddlc,  2  Wash.  Rep.,  150.  Patapsco  Ins.  Co.  v.  Southgaie,  5  Peters^  S.  C. 
Rep.,  604,  620.  3  Kent^s  Com.,  p.  174,  175.  Centre  v.  American  Ins.  Co., 
7  Cowen  Rep.,  564.  The  Tilton,  5  Mason^s  Rep.,  465.  Gordon  v.  Farm. 
J[I.  Ins.  Co.,  2  Pick.  Rep.,  249.  The  brig  Sarah  Ann,  2  Sumner  Rep..  206, 
215.  Winn  v.  Columbian  Ins.  Co.,  12  Pick.  Rep.,  279.  Fountain  v. 
Phenix  Ins.  Co.,  1 1  Johns.  Rep.,  293. 

But  as  between  the  owner  and  the  purchaser  at  the  sale,  the  title  of 
the  owner  is  not  divested,  unless  such  necessity  exist,  notwithstanding 
the  master  may  have  acted  with  entire  good  faith  and  in  the  exercise  of 
a  sound  discretion. — The  Tilton,  5  Mason's  Rep.,  465. 

Mr.  Justice  Washington  has  held,  that  the  master  has  authority  to 
sell  only  on  a  foreign  shore,  and  not  in  the  country  where  the  owner  lives. 
• — Scull  v.  Biddle,  2  Wash.  Rep.,  150.  But  Mr.  Justice  Story  has  re- 
jected the  distinction,  and  held  that  if  such  an  urgent  necessity  exists  as 
renders  every  delay  highly  perilous  or  ruinous  to  the  interests  of  all  con- 
cerned, the  duty  of  the  master  is  the  same,  whether  the  vessel  be  strand- 
ed on  the  home  shore  or  on  a  foreign  shore,  whether  the  ownt  r's  resi- 
dence be  near  or  at  a  distance. —  The  brig  Sarah  Ann,  2  Sumner^s  Rep., 
215.  This  opinion  has  been  affirmed  by  the  supreme  court  of  the  United 
Slates,  and  is  now  undoubtedly  the  settled  law  of  this  country.  The  rule 
has  been  announced  by  the  court  in  the  following  terms :  "  The  true  cri- 
terion for  determining  the  occurrence  of  the  master's  authority  to  sell,  is 
the  inquiry,  whether  the  owners  or  insurers,  when  they  are  not  distant 
from  the  scene  of  stranding,  can,  by  the  earliest  use  of  the  ordinary  means 
to  convey  intelligence,  be  informed  of  the  situation  of  the  vessel  in  time 
to  direct  the  master,  before  she  will  probably  be  lost.  If  there  is  a  pro- 
bability of  loss,  and  it  is  made  more  hazardous  by  every  day's  delay,  the 
master  may  then  act  promptly,  to  save  something  for  the  benefit  of  all 
concerned,  though  but  little  may  be  saved.  There  is  no  way  of  doing  so 
more  effectually,  than  by  exposing  the  vessel  to  sale,  by  which  the  enter- 
prise of  such  men  is  brought  into  competition  as  are  accustomed  to  en- 
counter such  risks,  and  who  know  from  experience  how  to  estimate  the 
probable  profits  and  losses  of  such  adventures." — JVew  Eng.  Ins.  Co.  v. 
The  brig  Sarah  Ann,  13  Peters''  S.  C.  Rep.,  387.  It  was  also  held,  in  the 
same  case,  that  the  power  of  the  master  to  sell  the  hull  of  his  stranded 
vessel,  exists  also  as  to  her  rigging  and  sails,  which  he  may  have  stripped 
from  her  after  unsuccessful  efforts  to  get  her  afloat  ;  or  when  his  vessel, 
m  his  own  judgment,  and  that  of  others  competent  to  form  an  opinion  and 
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to  advise,  cannot  be  delivered  from  her  peril.  The  presumption  is,  that 
they  are  injared,  and  cannot  again  be  applied  to  the  use  of  the  vessel, 
and  are  dailj'  becoming  of  less  value.  In  England,  it  is  the  dutj'  of  the 
master  to  repair  the  vessel,  unless  there  is  an  actual  total  loss,  or  he  has 
no  means  of  repairing,  and  cannot  procure  them  by  bottomry.  —  Read  v. 
Bo?i/iam,3  Brod.  Sf  Bing.  Rep.,  147.  Cambridge  v,  Jlnderlon,  4  Dow.  6)' 
Ryl.  Rep.,  203.  Idle  v.  Royal  Exch.  Ins.  Co.,  7  Taunton's  Rep.,  755. 
Robertson  v.  Clark,  1  Bing.  Rep.,  4^i6. 

If  the  voyage  be  broken  up  in  the  course  of  it  by  ungovernable  cir- 
cumstances, the  master,  in  that  case,  may  even  sell  the  ship  or  cargo, 
provided  it  be  made  in  good  faith,  for  the  good  of  all  concerned,  and  in  a 
case  of  supreme  necessity,  which  sweeps  all  ordinary  rules  before  it. — 
Cannon  v.  .Menbern,  1  Bing/iam''s  Rep.,  243.  Fanny  and  Elmira,  Edw. 
^dm.  Rep.,  117.  Read  v.  Bonkam,  3  Bro.  Sf  Bing.,  147.  Scull  v.  Brid- 
dle,  2  Wask.  Cir.  Rep.,  150.  The  Schooner  Tilton,  5  Mason,  476,477. 
Hnyman  v.  Molton,  5  Esp.  .lY;  P.  Rep.,  65.  Mills  v.  Fletclur,  Doug.  R<'p., 
219.  Idle  V.  The  Royal  Exchange  Insurance  Company,  8  Taunt.  Rfp.,  loo. 
Freeman  V.  The  East  India  Coinpany,  5  Barn.  4*  .did.,  617.  Robertson 
V.  Clarke,  1  Bingham''s  Rep.,  445. 

The  French  code  allows  the  master  to  sell  the  ship  in  the  single 
case  of  innavigability  ;  but  by  the  ancient  ordinances,  the  prohibition  was 
entire  and  absolute.  The  innavigability  of  the  ship  ought,  however,  to  be 
first  ascertained  and  declared  by  the  local  magistrate  of  the  place  ;  or,  if 
in  a  foreign  country,  by  the  French  consul. — Pardessus,  Droit  Coin.,tome 
3,  26  ;  Boulay-Pnty,  tome  2,  85  ;  Code  de  Commerce,  art.  237  ;  Ord.  de  la 
Marine,  tit.  du  Capitaine,  art.  19  ;   1  Vaiin's  Com.,  444. 

In  the  case  of  the  American  Insurance  Company  v.  Center  (4  Wen- 
dell, 45),  it  was  held,  that  in  this  country,  the  masters  right  to  sell  was 
more  extensive  than  in  England  ;  for  here,  if  there  existed  a  technical 
total  loss,  and  the  master  has  reason  to  believe  the  owner  would  elect  to 
abandon,  he  might  sell  the  ship.  The  English  rule  is  more  strict,  and  it 
is  the  duty  of  the  master  to  repair  the  vessel,  unless  there  be  an  actual 
total  loss,  or  he  has  no  means  of  repairing.,  and  cannot  procure  any  by  the 
hypothecation  of  the  ship  or  cargo.  In  the  cases  of  Gordon  v.  The  Mass. 
F.  and  M.Ins.  Co.,  2  Pick.,  249,  and  of  Hall  v.  The  Fran'.lin  Insurance 
Company,  9  Pick.,  466,  the  stricter  doctrine  of  the  English  law  was  as- 
serted and  maintained.  The  master's  authority  to  sell  the  vessel  was 
confined  to  cases  of  extreme  necessity,  and  where  he  acts  with  the  most 
perfect  good  faith  for  the  interest  of  the  owner,  and  when  he  has  no  op- 
portunity to  consult  the  owner  or  insurer,  and  the  necessity  leaves  him 
no  alternative.  This  strict  rule  is  the  one  best  supported  by  reason  and 
authority. — See,  also,  to  the  same  point,  the  case  of  the  Brig  Sarah  Aim, 
2  Sumner,  206.  Also,  the  case  of  the  JVew  England  Insurance  Company 
V.  The  Sarah  Ann,  13  Peters,  307,  where  the  power  of  the  master  to  sell, 
in  a  case  of  extreme  necessity,  and  acting  in  good  faith,  is  fully  sus- 
tained. 

For  two  centuries  past,  the  doctrine  on  this  subject  has  been   sub- 
jected to  numerous  and  important  changes,  in  all  great  commercial  coun- 
tries.    By  the  general  maritime  law  of  Europe,  as  found  in  the  earlier 
76 
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ordinances,  the  master  had  no  such  power,  virtute  officii^  under  any  cir- 
cumstances. The  laws  of  Oleron,  the  laws  of  Westcapellc,  of  Wisbuy, 
and  the  marine  ordinances  of  Louis  IV.,  contained  absolute  and  unquali- 
fied prohibitions  agrainst  a  sale  by  the  master,  without  a  special  procura- 
tion from  the  owner  ;  and  Valin  remarks,  that  the  term  master  is  to  be  un- 
derstood only  with  reference  to  the  navigation  of  the  vessel,  and  not  as 
implying  any  dominion  or  property  in  it.  But  to  meet  the  greater  exijren- 
cies  of  modern  commerce,  the  master's  office  has  become  enlarged,  by  an 
expansion  of  this  rule,  into  that  of  an  agent  clothed  with  power  to  act  in 
certain  circumstances,  for  the  benefit  of  all  concerned.  Thus,  the  Code 
Jfapohon  introduces  the  case  of  the  vessel  legallj-  proved  by  a  survey  not 
to  be  navigable,  as  an  exception  to  the  old  rule.  Nor  is  this  the  only 
instance,  upon  the  continent,  in  which  we  find  an  expansion  of  this  doc- 
trine.— Droit  J\Iar.  de  Wisbuy,  art.  17.  Pardessus,  tome  1,  p.  472. 
Jugemens  D^ Oleron,  art.  1.  Pardessus,  tome  I,  p.  323.  Lois  de  IVestca- 
pelle,  Judgment  3.  Pardessus,  tome  1,  p.  372.  VOrd.  de  la  Marine,  liv. 
2,  tit.  1,  art.  19.  Valin  Comm.,  tome  1,  p.  44-3,  444.  Code  dc  Commerce, 
art.  237.     Jacobson's  Sea  Laws,  by  Frick,  book  4,  ch.  2,  p.  3t0. 

2.   Can  the  master  hypothecate  or  sell  a  cargo  1 

He  may,  in  certain  cases.  Although,  as  a  general  rule,  the  master 
is  a  stranger  to  the  cargo,  beyond  the  purposes  of  safe  custody  and  con- 
veyance, still,  in  cases  of  instant,  and  unforeseen,  and  unprovided  ne- 
cessity, the  character  of  agent  and  supercargo  is  forced  upon  him  by  the 
general  policy  of  the  law,  as  well  at  sea  as  in  intermediate  ports;  im- 
der  which  circumstances,  if  he  cannot  obtain  funds  on  a  pledge  of  the 
ship,  he  has  power  to  bind  the  whole  cargo  for  the  repairs  necessary  to 
effect  the  prosecution  of  the  voyage,  by  a  bottomrj-  bond,  or  to  sell  a  part 
of  it,  for  the  same  purpose.  The  case  of  the  Gratiiudine,  3  Robinson^s 
^dm.  R.,  240  :  it  is  the  peculiarity  of  the  masterly  judgment  of  Sir  Wil- 
liam Scott,  in  his  celebrated  case,  that,  while  it  settles  the  point  imme- 
diately before  the  court,  it  has,  at  the  same  time,  announced  the  whole 
doctrines  of  the  master's  relation  to  the  cargo  so  fully,  and  with  such 
clearness  and  cautious  examination  of  authorities,  that  it  has  been  receiv- 
ed with  implicit  confidence  upon  all  the  points  which  it  touches. — See, 
also.  Freeman  v.  E.  I.  Company,  o  B.  Sf  Jlld.,  617.  Morris  v.  Rolmison,  3 
B.  <S'  Cresw  ,  196.     Curran  v.  Meabwn,  1  Bingham,  243. 

In  order  to  justify  the  master  in  selling  or  hypothecating  the  cargo, 
it  is  necessary  that  the  repairs  of  the  ship  should  be  made  for  the  com- 
mon benefit  of  both  ship  and  cargo.  This  doctrine  has  been  amply  recog- 
nized in  the  United  States. — Fontaine  v.  Col.  Ins.  Co.,  9  Jo/ins.  R.,  29. 
Scarle  v.  Scovfll,  4  Johns.  Ch.  R.,  222.  American  Ins.  Co.  v.  Coster,  3 
Paige's  R.,  323.  Ross  v.  Ship  Active,  2  Wash.  R.,  226.  The  Packet,  3 
Mason's  R.,  255.  The  Zephyr,  Ibid,  341.  United  Ins.  Co.  v.  Si,ott,  1 
Johns.  R.,  106. 

The  same  principle  of  necessity  also  authorizes  the  master  to  throw 
overboard  a  part  of  the  carjio,  in  order  to  save  the  residue  ;  or  even  the 
whole,  in  cases  of  extreme  danger,  when,  in  his  judgment,  the  crew  cannot 
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Otherwise  be  saved. —  The  Gratitudine^Z  Rob.  ^dm.  R.,1^0.  "It  is  said," 
observed  Sir  William  Scott  in  this  case,  "that  this  power  of  throwing 
over  the  whole  cannot  be  but  in  cases  of  extreme  danger,  which  sweeps 
all  ordinary  rules  before  it;  and  so  it  is.  So,  likewise,  with  respect  to 
any  proportion,  the  master  can  be  justified  only  hy  that  necessity  ;  noth- 
ing short  of  that  will  do.  The  mere  convenience  of  better  sailing,  or 
more  commodious  stowage,  will  not  justify  him  to  throw  overboard  the 
smallest  part.  It  must  be  a  necessity  of  the  same  species,  though,  per- 
haps, differing  in  degree." 

Bjr  the  ancient  marine  ordinances,  the  master  was  required  to  take 
the  opinion  of  the  crew  upon  the  necessity  for  the  jettison,  and  some 
of  them  specified  the  goods  to  be  first  selected. — Droit  Mar.  des  Rho- 
diens,  ck.  9,  36.  Pard.,  tome  1,  243,  254.  Lois  D'Oleron,  art. 
8,  9.  Ibid,  p.  328,  329.  Lois  de  Wi.sbuy,  art.  29.  Consolato  del  Mare, 
ch.  .'Ji,  (99.)  Pard.,  tome  2,  p.  104.  And  it  is  now  the  law  of  France. — 
UOrd.de  la  Marine,  liv.  3,  tit.  2,  art.  1.  Code  de  Commerce,  art.  410. 
But  by  the  law  of  England  and  the  United  States,  the  master  alone  is 
authorized  to  make  a  jettison,  and  he  is  not  bound  to  consult  the  crew. — 
The  J^lmrod,  Ware's  R.,  1.  Simms  v.  Gurney,  4  Binn.  R.,  513.  And 
he  may  select  such  articles  as  he  thinks  proper. — The  Gratitudine,  3 
Rob.  ^ddm.  R.,  240.  See  Mbott  on  Shipping,  part  3,  ch.  3,  sec  3,  for 
some  judicious  remarks  upon  the  observance  of  forms  in  making  a  jetti- 
son. But  it  seems  still  to  be  recognized,  that  the  master  should  draw  up 
an  account  of  the  jettison,  and  verify  it  by  his  own  oath,  and  that  of  some 
of  his  crew,  as  soon  afterwards  as  may  be. — Jlbbott  on  Shipping,  part  3, 
ch.  8,  sec  3.     Ordenanza  de  Bilboa,  24,  43,  47. 

The  master  may  hypothecate  the  freight  by  a  bottomry  bond,  under 
the  same  circumstances  of  necessity  in  which  he  is  allowed  to  give  that 
security  on  the  ship  itself;  but  is  not  authorized  to  hypothecate  the  cargo 
unless  he  cannot  obtain  the  necessary  supplies  upon  the  credit  of  the 
ship  and  freight. — The  J^elson,  I  Hag.  Adm.  R.,  169.  The  Augusta, 
1  Dods.  Adm."  R.,  283.  'I he  Jacob,  4  Rob.  Adm.  R.,  94.  The  Packet, 
3  Mason  s  R.,  255.  The  Zephyr,  Ibid,  341.  Murray  v.  Lazarus,  1  Paine's 
R.,  527.     The  Gratitudine,  3  Rob.  Adm.  R.,  240. 

3.  Cannot  the  master  resort  to  a  direct  hypothecation  of  the  ship,  by 
giving  a  bottomry  bond  \ 

He  can,  in  some  cases.  This  is  said  to  be  one  of  the  most  delicate 
powers  entrusted  to  the  master,  and  is  liable  to  be  attended  with  danger- 
ous results  to  the  owner.  Yet,  from  the  earliest  periods  of  commerce,  it 
has  been  one  of  the  acknowledged  powers  of  the  master,  to  be  exercised 
only  in  cases  of  imperious  necessity. — Lois  D'Oleron,  art.  1.  Valines 
Comm.,  tome  1,  p.  441.  1  BelTs  Comm.,  p.  433,  440.  Lord  Mansfield,  in 
Wilkins  V.  Curmichael,  3  Doug.,  101.  Sir  Joseph  Jekyl,  in  Watkinson  v. 
Barnardiston,  2  P.  Wm.,  367.  The  Gratitudine,  3  Rob.  Adm.  R.,  240. 
The  Hero,  2  Dods.  R.,  139.     Duke  of  Bedford,  2   Hag.    A.  R,  240,  267. 

But  the  master,  in  giving  this  species  of  real  security,  is  under  spe- 
cial restrictions.     1st.  It  must  be  out  of  his  power  to  obtain  a  personal 
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credit,  either  in  ihe  name  of  his  owners,  or  in  his  own  name,  at  the  place 
where  he  proposes  to  hypothecate  the  ship. — Ross-  v.  Ship  j^ccive,  2 
Wash  in 'Eton's  R.,  226.  Tunno  v.  Ship  Mary,  Bter^s  R.,  120.  Murray  v. 
Lazaru^,  I  Pai7ies  /?.,  572.  The  Brig  Hunter,  Ware's  /?.,  249.  The 
ioriitude,  3  Sumner's  /?.,  228.  The  Xelson,  1  Haggard's  Adm.  R.,  169. 
The  Rhddamanihe,  1  Dodson's  Adm.  R.,  283.  The  Sydney  Codc,  2  Dod- 
son's  Adm.  R.,  201.  The  Augusta,  I  Dodson's  Adm.  R.,  283.  The  Syd- 
ney Cove,  2  Dodson's  Adm.  R-,  11.  The  Hero,  2  Dodson's  Adm.  R.,  11. 
The  Reliaiice,  3  Hag.  Adm.  R.,  66.  Forbes  v.  77/^  Hannah,  Hopk.  R., 
176.  S.  C,  Beer's  Adm.  R  ,  34'S.  Canezares  v.  T/ze  Santissimu  Trini- 
dad, Hopk.  R.,  185.  S.  C,  £ee\<^  .^r/w.  /?.,  353.  Boreal  v.  77/e  Go/  /'en 
iJoiC,  .See's  Adm.  R.,  141.  Putnam  v.  7'Ae  Schooner  Polly,  Bees  Adm. 
R.,  151.  //c/iry  V.  The  Ship  John  and  Alice,  1  Wash.  Cir.  R.,  293. 
Pucker  r.  Cufiningham,  2  Peters'  Adm.  R.,  295.  T/^e  iSA?)?  Lavinia,  1 
FFuiy^.  Cj>.  7?.,  49.  Cvpisino  v.  Pe/-ec,  2  Dull.  R.,  194.  72ea(/  v.  Comm. 
Ins.  Co.,  3  Johns-.  R.,  352.  Fontaine  v.  Columbia  Ins.  Co.,  1  Johns.  R., 
29.  r/ye  S/oo/j  .Vary,  1  Paine's  Cir.  R.,  671.  &7oa/i  v.  The  Ship  A.  E.  7., 
.Bee'6-  Adm.  R.,  250.     The  Packet,  3  .¥a.yo/i  /?.,  255. 

2dl\'-.  The  advances  must  be  for  repairs  and  supplies  necessary  for 
effectuating  the  objects  of  the  voyage,  or  the  safety  and  security  of  the 
ship. — Putnam  v.  The  Polly,  Bee's  R.,  157.  Turno  v.  Ship  .Mary,  Ibid, 
120.  The  Fortitude,  3  Sumner's  R.,  228.  7'Ae  Mary,  1  Paine,  671. 
The  Duke  of  Bedford,  2  Hag.  Adm.  R.,  294.  1  Bell's  Comm.,  434.  The 
Aurora,  1  Whenton's  R.,  ^6.  The  Virgin,  8  Peters'  R.,  538.  Hurry  v. 
SA//»  JoA«  and  Alice,  1  rfos'A.  72.,  293.  Crawford  et  al.  v.  The  William 
Penn,  Ibid,  484.  Walden  v.  Chamberlain,  3  fVasA.  C.  C,  290.  Pucker 
v.  Conynsham,  2  Pe^.  »^(/m.  7?ep.,  295.  Patton  v.  TVic  Randolph  Gilpin^ 
457. 

3diy.  If  the  master  have  money  of  the  owner  on  board,  he  cannot 
resort  to  bottomry  until  he  has  first  applied  it  as  far  as  it  will  go,  unless  it 
would  defeiit  the  purposes  of  the  voyajie. — 7'Ae  Packet,  3  Mason's  R.,  255. 
Forbes  V.  7Ae  Hannah,  Bee,  348.  Rucker  v.  Conyngham,  2  Pet.  Adm., 
295.  Ca?iezares  v.  Santissima  Trinidad,  Bee,  353.  Turnbull  v.  The 
Enterprise,  Bee,  345.  The  Lavinia  v.  Barclay,  1  Wash.  C.  C.  49.  Hurry 
V.  ^«/Ty,  2  Wash  C.  C,  148.  7'Ae  Aurora,  1  J^Aeo/on'^  72.,  96,  102. 
1  Wash.  Cir.  R.,  293.  2  Peters'  Adm.  R.,  295.  Bee's  Adm.  R  ,  400. 
The  Sydney  Cove,  2  Dodson  R.,  1.  7'Ae  ..Xelson,  I  T/a^-.  --^c/nz.  72.,  169 
TAe  Hero,  2  7)o(/s.,  139. 

4th ly.  The  master  can  hypothecate  the  ship  only  in  a  foreign  port. 
— UOrd.  de  la  Marine,  lib.  2,  tit.  2,  art.  17.  Code  de  Commerce,  art.  232. 
Emerigon,  tome  2,  page  424.  Abbott  on  Shippi?ig,  part  2,  cA«p.  3, 
page  123. 

Mr.  Justice  Story  has  given  a  very  elaborate  and  learned  judgment, 
in  the  recent  case  of  the  Ship  Fortitude,  3  Sumner's  R.,  228,  respecting 
the  judicial  definition,  in  this  country,  of  the  necessity  which  will  jusiifj-- 
a  master  in  giving  a  bottomry  bond. 

For  further  information  respecting-  hypothecation  of  the  ship,  see  the 
following  cases : — 

Admiralty  Digest,  title,  Material,  Men.     Th"  Alexander,  1  Dod.s.  Adm. 
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/?.,  278.  Boreal  v.  The  Golden  Rose,  Bee's  R.,  131.  Crawford  et  al.  v. 
The  William  Penn,  3  Wash.  R.,  4.84-.  The  Jane,  1  Dods.  Jdm.  R.,  466. 
The  Kennessly  Castle,  3  Hagg.  jldm.  R.,  1.  Moreton  v.  Gibbons,  3  Ter. 
R.,  K.  LI.,  267.  The  Mlson,  1  Hagg.  jJdm.  R.,  3  Sf  179.  Patton  v. 
TAe  Randolph,  Gilpiji's  R.,  457.  TAe  Rubicon,  3  Hagg.  Adm.  R.,  9.  Sel' 
den  V.  Hendrickson,  1  Brockenborough'' s  R.,  396.  Soares  v.  Rahan,  before 
the.  Judicial  Committee  of  the  Privy  Cotincil  in  England,  on  appeal  frovi 
the  High  Court  of  Admiralty,  London  Law  Magazine,  February,  1839,  Vol. 
4>,p.  30.  The  Tartar,  1  Hagg.  Adm.  R.,  1  <S'  3,  12  4*  13.  The  Vibelin, 
High  Court  of  Admiralty,  repmted  in  the  Monthly  Law  Magazine,  Dec, 
1838.     La  Ysabel,  1  Dods.  Adm.  R.,  273,  276. 

A  contract  of  hypothecation  made  by  the  master  does  not  transfer 
the  property  of  the  ship.  True,  it  gives  the  creditor  a  privilege  or  claim 
upon  it,  to  be  carried  into  effect  by  legal  process  ;  but  this  legal  claim  is 
alone  all  it  does  give.  Such  is  the  law  of  England. — Johnson  v.  Shippen, 
2  Lord  Ray.,  984  ;  and  the  same  doctrine  will  be  found  in  Blair  v.  The 
Ship  Charles  Carter,  4  Crunch,  328.  It  is  contrary,  therefore,  to  the  na- 
ture of  hypothecation,  admitting  the  master's  power  to  hypothecate  the 
cargo,  that  he  should  engage  to  deliver  the  cargo,  in  the  lirst  instance, 
into  the  hands  of  the  lender's  appointee  at  the  place  of  destination,  so  as 
to  enable  him  to  sell  it,  and  receive  the  proceeds  for  the  use  of  the  lender, 
without  giving  the  merchant  an  opportunity  of  taking  it  into  his  own 
hands  upon  discharging  the  incumbrance  ;  and,  consequently,  the  master 
has  no  power  to  enter  into  such  an  engagement. — Johnson  v.  Graves,  2 
Taunton,  344. 

The  value  of  the  ship  and  freight,  supposing  the  ship  to  reach  the 
place  of  destination,  may  sometimes  be  thought  an  insufficient  security 
for  the  amount  of  the  expenses  of  the  repairs,  &c.,  necessary  to  put  the 
ship  into  a  condition  to  proceed  with  its  cargo,  and  perform  the  voyage. 
In  such  a  case  of  necessity,  it  has  been  always  held,  that  the  master,  if 
he  cannot  otherwise  obtain  money,  may  sell  a  part  of  his  cargo  to  enable 
him  to  convey  the  residue  to  the  destined  port  ;  and  it  has  been  very  sol- 
emnly decided,  in  the  Court  of  Admiralty,  that  the  master  may  hj^pothe- 
cate  the  ca7go  as  well  as  the  ship  and  freight. — Parmenter  v.  Todhunter, 
1  Campbell,  541.  The  Gratitudine,  Mazzola,  3  Rob.  A.  R.,  240.  And 
see,  also,  Hanseatic  Ordinance,  art.  58.  Hansedtic  Ordinance  of  1614,  til. 
6,  art.  1.  French  Ordinance,  liv.2,  til.  1,  Du  Capitai?ie,  art.  17,  S^  liv. 
3,  tit.  5.  Des  Contrats  a  la  grosse,  art.  8.  Emerigon,  tome  2,  p.  424. 
Molloy,  book  2,  ch.  2,  sec.  2.  Weskeil,  tit.  Bottomry,  sec.  20,  23.  Lis- 
ter V.  Baxter,  2  Stra.,  695. 

It  is  obvious  that  a  loan  of  money  upon  bottomry,  Avhile  it  relieves 
the  owner  from  many  of  the  perils  of  a  maritime  adventure,  deprives  him 
also  of  a  great  part  of  the  profits  of  a  successful  voyage  ;  and,  therefore, 
in  the  place  of  the  owners'  residence,  where  they  may  exercise  their  own 
judgment  upon  the  propriety  of  borrowing  money  in  this  manner,  the 
master  of  the  ship  is,  by  the  maritime  law  of  all  states,  precluded  from 
doing  it  so  as  to  bind  the  interest  of  his  owners  without  their  consent. — 
Abbott  on  Shipping,  p.  123.     Hanseatic  Ord.,  Art.  58. 

The   meaning  of  the   words  *'  place  of  residence"  (la  demeure  des 
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propriefaires),  has  given  occasion  to  some  questions  in  France.  With  U8 
(said  Mr.  Justice  Abbott,  p,  123),  I  apprehend  the  whole  of  Eyigland  is 
considered,  for  this  purpose,  as  the  residence  of  an  Englishman — at  least, 
before  the  commencement  of  a  voyage.  Ireland  has  been  held  to  be  a 
foreign  countrj''  in  the  case  of  an  English  i,hip,  hypothecated  by  the  mas- 
ter in  the  course  of  a  voyage. — Meneton  v.  Gibbon,  3  Ter.  Rep.,  K.  B. 
267.  But  doubt  may  be  entertained,  whether  the  incorporation  of  Ire- 
land with  England,  by  the  Act  of  Union,  may  not  have  the  effect  of  alter- 
ing the  rule.  {See  the  jtidgmeni  in  the  Rhadamanihe,  Mayer,  1  Dodnon, 
A.  R.)  The  Court  of  Admiralty,  not  long  ago,  granted  the  warrant  to 
arrest  the  ship  on  a  bottomry  bond  executed  at  Jersey,  for  the  repairs 
and  outfit,  by  a  person  who  was  both  master  and  owner. —  The  Barbara^ 
Chegwin,  4  Rob.  A.  R.,  1.  In  the  bond,  this  person  was  described  as  of 
London,  and  the  ship  as  o(  Jersey.  The  authority  of  the  court  to  hold 
cognizance  of  the  cause  does  not  appear  to  have  been  disputed  by  the 
owner;  and  in  the  result,  the  ship  was  sold  under  a  decree  of  the  court, 
—  Ihe  Barbara,  Chegwin,  4  Rob.  A.  R.,  2  And  see,  also,  La  Ysabel 
Boyo,  1  Dod.  Adm.  R.,  273.  This  was  a  Spanish  ship,  on  a  voyage  from 
Alicante  to  London,  and  it  put  into  Corunna  to  repair.  The  master  there 
had  no  acquaintance  ;  and,  what  is  not  at  all  unusual  among  strangers, 
he  had  no  credit,  as  the  story  is  told,  and  he  gave  a  bottomry  bond  there 
to  pay  the  expenses  of  repairs.  Lord  Stowell,  in  this  case,  decided  that 
the  bottomry  bond  was  valid  ;  and,  in  the  course  of  his  judgment,  re 
marked  : — 

"  It  was  not  in  the  same  province  of  that  distracted  kingdom  that 
the  transaction  took  place  ;  nor  could  the  master,  under  the  circumstances 
in  which  he  was  placed,  have  applied  to  his  owners  for  assistance  ;"  and 
added,  "It  is  true,  that  it  is  usually  required,  as  a  condition  necessary  to 
the  validity  of  bonds  of  this  kind,  that  they  should  be  executed  in  a  foreign 
port.  But  the  law  does  not  look  to  the  mere  locality  of  the  transaction. 
The  validity  or  invalidity  of  the  bond  does  not  rest  on  that  circumstance 
only,  but  upon  the  extreme  difficulty  of  communication,  which  was,  in 
fact,  greater  than  if  the  ship  had  been  in  a  foreign  port.  If  the  policy  of 
the  law,  in  allowing  this  authority  to  the  master,  to  hypothecate  his  ship 
and  cargo,  is  founded  on  the  extreme  difficulty  of  communicating  with 
his  owners,  there  is  no  reason  for  saying,  that  there  was  not  abundance 
of  difficulty  to  authorize  him  to  do  so  in  the  present  instance." — See,  also^ 
Cupisino  v.  Perez,  2  Dall.  R.,  IQi.  Read  v.  Gomm.  Ins.  Co.,  3  Johns,  R., 
352.  Fontaine  v.  Columbian  Ins.  Co.,  9  Johns.  R.,  29.  Murray  v.  Laz- 
arus,  I  Paine's  Cir.  R.,  572.  Forbes  v.  The  Hannah,  Hopk.  R.,  176. 
S.  G.,  Bee^s  Adm.  R.,  348.  Canizares  v.  The  Santissima  Trinidad,  Hopk. 
R.,  185.  S.  C,  Bee''s  Adm.  R.,  353.  Tunno  v.  The  Ship  Mary,  Bee's 
Adm.  R.,  120.  Boreal  v.  The  Golden  Rose,  Bee's  Adm.  R.,  131.  Pui- 
nam  v.  The  Schooner  Polly,  Ibid,  157.  Henery  v.  The  Ship  John  and 
Alice,  1  Wash.  Cir.  R.,  293.  Rucker  v.  Cunningham,  2  Pet.  Adm.  i?., 
295.  The  Ship  Lavinia,  1  Wash.  Gir.  /i.,  49.  The  Sloop  Mary,  1  Paine^s 
Cir.  R.,  671.  Sloan  v.  The  Ship  A.  E.  I.,  Bee's  Adm.  R.,  250.  The 
Packet,  3  Mason's  R.,  255. 

With  regard  to  a.  foreign  country,  the  rule  appears  to  be,  that  if  the 
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master  of  a  vessel  has  occasion  for  money  to  repair  or  victual  his  ship,  or 
for  any  other  purpose  necessary  to  enable  him  to  complete  the  enterprise 
in  which  she  is  engaged,  whether  the  occasion  arises  from  any  extraordi 
nary  peril  or  misfortune,  or  from  the  ordinary  course  of  tlie  adventure,  he 
may,  if  he  cannot  otherwise  obtain  it,  borrow  money  on  bottomry,  at  ma- 
ritime interest,  and  pledge  the  ship  and  the  freight  to  be  earned  in  the 
voyage,  for  repayment  at  the  termination  of  the  voyage. — Abbott  on  S/iip- 
ping^p.  125.  When  this  is  done,  the  owners  are  never  personally  responsi- 
ble— Molloy^s,  book  2,  chap  2.,  sec.  2.  The  law  is  the  same  in  England. — 
,dbboU  on  S/iipping^  125.  And  this  doctrine  is  equally  well  settled  in 
Jlmerica,  there  being  a  uniform  series  of  authorities  in  its  favor  in  the  sub- 
ordinate, as  well  as  in  the  higher  tribunals. — {Mr.  Story''s  note  2). — Abbott 
on  S/iipping,  p.  125.  The  remedy,  the  lender,  the  master,  or  the  ship. — 
Abbott  on  Shipping,  125. 

But  if  the  person  who  thus  advances  money,  does  not  choose  to  take 
upon  himself  the  risk  of  the  ship's  return,  and  will  be  content  not  to  de- 
mand maritime  interest,  there  seems  to  be  no  reason  why  the  master 
should  not  pledge  both  the  ship  itself,  and  the  personal  credit  of  the  owner 
— Abbott  on  Shipping,  p.  125. 

It  is  necessary,  however,  to  the  validity  of  a  bond  securing  maritime 
interest,  that  the  money  should  be  originally  advanced  upon  the  credit  of 
the  ship.  If  it  be  originallj^  advanced  upon  the  credit  of  the  owner,  and 
such  a  bond  be  afterwards  given,  in  consequence  of  doubt  arising  as  to 
his  responsibility,  even  before  the  ship  leaves  the  place  of  advance,  the 
bond  will  be  invalid. — The  Auguata,  D''Bluhn,  1  Dodson,  A.  R.,  283. 

The  master  is  not  bound  to  apply  money  on  board  belonging  to  ship- 
pers, to  the  ship's  necessities,  before  borrowing  on  bottomry,  at  least,  if  it  be 
not  equal  to  the  sum  wanted  for  repairs,  nor  in  preference  to  selling  goods 
for  such  a  purpose.  Much  in  this  respect  must  be  left  to  his  discretion, 
with  reference  to  the  nature  and  objects  of  the  voyage,  and  the  interest 
of  all  concerned. — The  Packet,  3  Mason  Rep.,  255. 

Where  the  master  is  well  authorized  by  the  necessities  of  the  ship  to 
raise  money  on  bottomry,  the  lender  is  not  bound  to  see  the  application 
of  the  money  ;  and  though  there  be  some  dishonesty  in  the  master,  if  the 
lender  does  not  participate  in  it,  he  is  not  affected  by  it. — The  Jane,  1 
Dods.  Rep.,  465.  The  Canizares  v.  Santissima  Trinidad,  Bee,  361. — 
Wilner  v.  The  Smilax,  2  Pet.  Adm.,  300.     The  Virgin,  8  Pet.,  538. 

It  was  decided  in  the  case  of  The  Alexander  Tate,  1  Dodson,  A. 
Rep.,  278,  that  it  was  no  objection  to  the  validity  of  such  a  bond,  that  it 
happens  to  be  given  to  the  consignees  of  the  cargo,  the  necessity  of  bor- 
rowing by  hypothecation  and  the  fairness  of  the  transaction  being  estab- 
lished. There  seems,  however,  to  be  some  diversity  of  opinion  in  the 
American  authorities  upon  the  point  whether  a  consignee  can  take 
a  bottomry  bond.  See  the  following  cases. — Liebart  v.  The  Ship  Empe- 
ror, Hupk.  Rep.,  163,  S.  C.  Bee's  Adm.  Rep.,  339.  Rucker  v.  Cunning- 
ham, 2  Peters^  Adm.  Rep.,  295,  307.  Ship  Lavinia  v.  Barclay,  1  Wash. 
Cir.  Rep.,  49.  Ross  v.  The  Ship  Active,  2  Wash.  Cir.  Rep.,  226.  Rea'f 
V.  Com.  Ins.  Co.,  3  Johns.  Rep.,  452.  The  Hero,  2  Dodson  Rep.,  139. 
The  JVelson,  1  Hag.  Rep.,  169.     Generally  the  master  cannot  hypothecate 
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in  favor  of  a  consignee. — 76.,  Harvey  v.  The  John  and  ^lice,  1  Wash.  C. 
C,  293.  Harvey  v.  Harvey,  2  Wash.  C.  C,  148.  Liebarl  v.  The  Empe- 
ror, Bees,  339. 

Asa  general  rule,  if  there  is  any  agent  of  the  owner  at  the  place,  the 
master  cannot  hypothecate  the  ship. — Boreal  v.  the  Golden  Rose,  BetiS 
Rep.,  131.     Sc'lden  v.  Hendrickson,  1  Brockpjiborough  Rep.,  396. 

But  an  agent  may  be  present  and  refuse  to  act ;  a  consignee  may 
have  funds  of  the  owner  and  refuse  to  advance  them. — The  JS'ehon,  1 
Hag.  Adn.  Rep.,  3.  The  Virgin,  8  Peters'  S.  C.  Rep.,  538.  If  a  con- 
signee is  directed  by  the  owner  of  the  ship  and  cargo,  to  apply  the  whole 
proceeds  of  the  cargo  to  discharge  engagements  made  on  the  owners'  ac- 
count, he  is  not  bound  to  apply  those  proceeds  to  discharge  expenses  of 
the  ship,  and  may  lend  his  own  money  to  the  owner  on  marine  interest. 
The  Lavinia  v.  Barclay,  1  Wash.  C.  C,  49. 

Cases  may  therefore  possibly  arise  where  an  agent  or  consignee  may 
be  as  much  justified  as  any  other  merchant,  to  lend  his  money  upon  bot- 
tomry bond  and  secure  its  payment  with  maritime  interest. —  The  Hero, 
2  Dodson  Adw.  Rep.,  139.  The  Tortos,  1  Hog.  Adm.  Rep.,  1.  See  aho 
the  Zodiac,  Ibid,  320.  The  Alexander,  1  Dods.  Adm.  Rep.,  277.  The 
Ktmaesly  Castle,  3  Hag.  Adm.  Rep,,  1.       The  Rubicon,  Ibid,  9. 

But  there  is  no  doubt  if  the  agent  has  had  funds  of  the  owner  in  his 
possession,  which  might  have  been  applied,  it  will  vitiate  the  whole  trans- 
action, l^ead  V.  Com.  Ins.  Co.,  3  .lohns.  Rep.,  352.  The  Aurora,  1 
Wheaton's  Rep.,  96. 

There  seems,  however,  in  the  American  authorities,  some  diversity 
of  opinion  on  the  point  whether  a  bottomry  bond  to  a  consignee  is  valid. 
— See  cases,  Liebart  v.  The  Ship  Emperor,  Hopk.  Rep.,  163.  S.  C. 
Bee\s  Adm.  Rep.,  339.  Rucker  v.  Cun?iingham,  2  Peters'  Adm.  Rep.,  295. 
301.  The  Ship  Lavinia  v.  Barclay,  ]  Wash.  Cir.  Rep.,  49.  Ross  v.  The 
Ship  Active,  2  Wash.  Cir.  Rep.,  226.  Read  v.  Com.  Ins.  Co.,  3  Johns. 
Rep.,  352.  The  Gratitudine,  3  Rob.  Rep.,  240.  See  also  Consolato  del 
Mare,  art.  104, 

The  Consolato  del  Mare,  art.  104,  directs,  that  if  the  merchant  is 
present,  having  money,  he  shall  lend  it  for  the  ship's  necessities.  If  he 
has  not  money,  the  master  may  sell  part  of  the  cargo,  giving  him  a  lien 
on  the  ship  for  his  security.  The  merchant  here  alluded  to  is  the  owner 
of  the  cargo,  and  his  rights  do  not  seem  to  vary  from  those  of  the  con- 
signee of  the  carcro  when  the  cargo  is  on  freight. — Sec,  also,  The  Grati- 
tudine, 3  P^ob.  Rep.,  240. 

One  part  owner  cannot  take  from  the  master  a  bottomry  bond  to  bind 
another  owner's  share  for  repairs. — Patton  v.  The  Randolph,  GiU 
pin,  457. 

A  master  must  be  appointed  by  the  owner,  in  order  to  authorize  him 
to  hypothecate  tlie  ship.       If,  before  the  advances  were  made,  the  master 
had  resigned  his  command,  and  another  had  succeeded  him,  a  hypotheca 
lion  by  the  latter  does  not  bind  the  owner. —  Walden  v.  Chamberlain,  3 
Wash.  C.  C,  290. 

A  bottomry  bond  given  to  pay  a  former  one,  must  stand  or  fall  with 
the  first  hypothecation. 
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The  subsequent  lender  can  claim  on  the  same  ground  with  the  former. 

—The.  Aurora,  1  Whenton,  96. 

And  it  may  on  time,  as  well  as  for  a  specific  voyage. — The  Draco,  2 
Sumner,  157.     Tliorndike  v.  Stone,  11  Pick.,  183. 

It  is  no  objection  to  such  bond  that  the  advances  were  made  from 
time  to  time,  before  it  was  executed,  if  the  original  understanding  were 
that  the  whole  sum  should  be  ultimately  thus  secured. — The  Virgin,  8 
Pet.,  53S. 

A  bottomry  bond,  given  by  the  owner  to  the  master,  to  secure  cer- 
tain advances  and  wages  due  to  him,  has  been  held  valid. — Miller  v.  The 
Rebecca,  Bee,  151. 

A  clause  of  sale  in  a  bottomry  bond  does  not  destroy  its  character  or 
operation. — Robertson  v.  United  Insurance  Company,  2  Johnson's  Cases, 
250. 

A  valid  bond  will  be  upheld,  if  there  be  no  laches  on  the  part  of  the 
lender,  even  against  a  bond  fide  purchaser  without  notice. — The  Draco,  2 
Sumner,  157. 

Assets  will  be  marshalled  by  the  Court  of  Admiralty  in  case  of  bot- 
tomry, so  as  to  give  the  proper  priorities  in  favor  of  shippers  against  the 
property  of  the  master  and  owner. — 3  Mason,  255. 

A  bottomry  bond  is  postponed  to  seamen's  claims  for  wages ;  and  if 
the  lender  be  compelled  to  pay  them,  he  has  a  right  of  compensation  from 
the  borrower. — The  Virgin,  2  Pet.,  538. 

If  the  obligee  of  a  bottomry  bond  permit  the  ship  to  make  several 
voyages  without  asserting  his  lien,  and  executions  are  levied  on  her,  his 
lien  is  lost. — Blaine  v.  'the  Charles  Carter,  4  Crunch,  328. 

When  money  is  advanced  on  an  agreement  for  a  bottomry  bond,  and 
the  ship  permitted  to  go  to  sea  without  any  attempt  to  enforce  the  agree- 
ment, it  is  a  waiver  of  the  right,  and  the  party  cannot,  on  a  subsequent 
voyage,  insist  on  such  bond  for  such  advances. — The  Aurora,  1  Wheaton, 
104. 

The  holder  of  a  bottomry  bond  has  no  interest  that  he  can  assert  in 
a  prize  court. — The  Mary,  9  Crunch,  126.     The  Francis,  8  Crunch,  420. 

In  a  suit  in  rem  on  a  bottomry  bond,  insurers,  to  whom  an  abandon- 
ment has  been  made,  but  which  they  have  not  accepted,  cannot  be  .ad- 
mitted as  claimants. — The  Packet,  3  Mason,  255. 

By  the  common  law,  the  lender  could  maintain  trover  against  the 
vendee  of  the  vessel,  who  takes  possession  after  the  risk  has  commenced, 
and  before  the  bond  is  satisfied.  A  hypothecation  of  a  vessel  on  maritime 
risks  draws  after  it  a  maritime  lien. —  The  Draco,  2  Sumner,  157. 

A  bottomry  bond  will  be  void  if  the  voyage  on  which  payment  de- 
pends be  lost,  in  consequence  of  any  of  the  accidents  within  the  condi- 
tion, though  the  borrower  eventually  lose  nothing. — Jlpjtleton  v.  Crown- 
inshield,  3  Mass.,  443 ;  8  Mass.,  340. 

There  is  no  settled  form  of  contract  in  use  on  these  occasions. 
Sometimes  an  instrument  in  the  form  of  a  bond — at  others,  in  the  form 
of  a  bill  of  sale — at  others,  of  a  different  sijape,  is  made  use  of;  but  what- 
ever be  the  form,  the  occasion  of  borrowing,  the  sum,  the  premium,  the 
ship,  the  voyage,  the  risks  to  be  borne  by  the  lender,  and  the  subjection 
77 
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of  the  ship  itself  as  security  for  the  payment,  usually  are,  and  properly 
ought  to  be,  expressed. — Abbott  on  Shipp.,p.  126. 

In  the  case  of  the  Kelson,  1  Hagg.  li.,  169,  176,  Lord  Stowell  said, 
"  The  form  of  these  bonds  is  different  in  different  countries.  So  is  their 
authority.  In  sonne  countries  they  bind  the  owner  or  owners  ;  in  others, 
not ;  and  where  they  do  not,  though  the  form  of  the  bond  affects  to  bind 
the  owners,  that  part  is  insignificant,  but  does  not  at  all  touch  upon  the 
efficiency  of  those  parts  which  have  an  acknowledged  operation." — ^ee, 
also,  The  Tartar,  1  Hag.  Adm.  R.,  1,  13. 

Bills  of  exchange,  drawn  by  the  master  on  the  owner,  as  security  for 
money  advanced  by  the  master,  though  accompanied  with  a  verbal  en- 
gagement by  him  that  the  ship  shall  be  liable,  cannot  be  considered  as  an 
instrument  of  hypothecation. — 3  Ves.  6c  Beames,  13.0,  19.  Ves.  Jun-^-i-lify 
S,'  2  Rose,  194.  ^  229,  ex  parte  Halket. 

Upon  the  arrival  of  the  ship  in  England,  if  the  loan  is  not  repaid 
within  the  time  prescribed,  the  agent  of  the  lender  applies  to  the  court 
of  admiralty,  with  the  instrument  of  contract,  and  a  proper  affidavit  of  the 
facts,  and  obtains  a  warrant  to  arrest  the  ship,  and  cite  all  persons  inte- 
rested to  appear  before  the  court,  if  they  think  proper  to  do  so.  If  in 
the  course  of  the  proceedings  it  becomes  necessary  to  sell  the  ship,  the 
court  decrees  a  sale  to  be  made  under  the  direction  of  its  own  commis- 
sioners, and  aft^  rwards  distributes  the  proceeds  among  the  different  claim- 
ants, as  justice  requires ;  and  this  may  be  done  if  the  owners  or  persons 
interested  in  the  ship  do  not  appear  at  the  time  appointed  by  the  court. — 
Abbott  on  Shipping,  p.  126. 

Thus  proceeding  in  rem  against  the  ship  itself,  is  the  proper  and  pe- 
culiar province  of  the  court  of  admiralty. — Abbott  on  Shipping,  p.  125. 

The  course  in  our  admiralty  courts  is  to  decree  a  sale  of  the  vessel, 
if  necessary,  and  the  sale  is  made  by  the  marshal  of  the  district.  It  has 
been  already  stated,  that  a  bottomry  bond  may  be  good  in  part  and  bad 
in  part,  that  is,  it  may  be  sustained  as  to  the  sum  of  the  claims  for  which 
the  bottomry  was  given,  and  rejected  as  to  others. — The  Aurora,  1  Whea- 
ton's  Rep.,  96.  The  Packet,  3  Mason's  Rep.,  255.  The  Tartar,  1  Hag.  Rep., 
1.  The  Melson,  1  Hag.  Rep.,  169.  The  Hero,  2  Dodson,  139.  It  is  not 
therefore  impeached  by  deductions  and  disallowances,  or  by  partial  de- 
fects.— The  Hero, 1  Dodson,  139.  Nor  is  its  validity  affected  by  the  con- 
duct of  a  third  party. — The  Zodiac,  1  Hag.  Rep.,  320,  322. 

If  the  maritime  interest  reserved  be  exorbitant  and  unjustifiable  imder 
all  the  circumstances,  it  may  be  moderated  by  the  court  ;  though  in  so 
doing  it  will  act  with  great  caution  and  delicacy. —  The  Zodiac,  1  Hag. 
Rep.,  320,  326.  The  Isabel,  1  Do  ! son  Rep.,  273.  The  Augusta,  1  Dodson 
Rep.,  283.  The  Packet,  3  Mason's  Rep,,  255.  Wilmer  v.  The  Smilax,  2 
Peters'  Adm.,  295. 

Courts  of  admiralty  will  marshal  the  assets,  when  the  interests  of 
shippers  are  concerned,  and  apply  the  property  of  the  owner  and  master 
first  to  discharge  the  bond,  where  the  property  of  all  is  bound. — The 
Packet,  3  Mason's  Rep.,  255. 

Where  a  bottomry  suit  has  been  once  commenced  and  abandoned, 
the  court  will  not  support  a  second  suit  on  the  same  bond,  unless  under 
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strong  circumstances. — The  Fortitude,  2  Dodson  Rep.,  58.  Beuzen  v. 
Jeffries,  8  4*  9  W.,  3.     1  Lord  Raymo/id,  1-22.     Johnson  v.  Shipper,  2  j^nn. 

2  Lord  Raymond,  982.  Salk.,  35.  (i  J/oJ.,  79.  Rep.  temp.  Holt,  48. 
Lister  V.  Baxter,  12  Geo.,  I.     S/«.,  695.     Menstone  v.  Gibbons,  29  Geo.  3. 

3  Ter.  i?e/j.,  iJT.  5.,  267.  Bridgeman's  Case,  12  Jas.,  1.  Hob.,  11  Jlfoor, 
918.  1  Rob.  Ab.,  530.  Scarborough  v.  Lyrus,  3  C^/r.,  1.  Latch., 
252.  JVb^,  95.  Corses;  v.  Huseley,  \  W.  Sf  McComb,  135.  jRe/).  iemp. 
^o//,  48. 

It  is  clear  the  master  cannot  charge  the  ship  by  any  instrument  of  hy- 
pothecation for  any  debt  of  his  own.  But  if  the  ship  is  in  want  and  the 
money  fairly  advanced  to  the  master  to  relieve  her,  his  subsequent  mis- 
application of  it  will  not  deprive  the  lender  of  the  benefit  of  his  security- 
See  the  judg-ment  of  W.  Scott,  in  the  case  of  the  Gratitudine  Wazzold, 
Rob.  Rep.,  273.  Dig.,  14,  1,  7.  2.  Molloy,  Book  2,  ch.  11,  sec.  11.  '1  he 
same  principles  are  recognized  in  the  United  States. — Keith,  v.  Murdoch, 
2  Wash.  Cir.  Rep.,  296. 

It  should  be  observed  of  these  securities  in  general,  that  if  they  are 
jriven  at  different  periods  of  the  voyage,  and  the  value  of  the  ship  is  insufR- 
^^ie^t  to  discharge  them  all,  the  last  in  point  of  date  is  entitled  to  priority 
of  payment,  because  the  last  loan  furnished  the  means  of  preserving  the 
ship,  and  without  it  the  former  lenders  would  entirely  have  lost  their  secur- 
ity.— Salvum  fecit  totius  Pignoris  Catisam,  Bynkershoeck,  Quest.  Jur.  Pub., 
lib.  1,  ch.  19.  The  same  principle  was  established  by  Lord  Stowell  in 
the  Sydnej''  Cove. — 2  Dodson  s  Rep.,  1. 

This  is  the  general  rule,  but  the  security  last  in  date  must  have  arisen 
out  of  the  destitute  situation  of  the  master,  and  his  inability  to  obtain  the 
necessary  supplies  for  his  vessel,  on  the  personal  credit  of  himself  or  his 
employers,  otherwise  it  v.'^ill  not  be  a  security  of  that  privileged  kind, 
which  is  entitled  to  claim  precedence  and  defeat  the  right  of  a  foreign 
merchant,  who  has  previously  advanced  money  on  the  ship. — Abbott  on 
Skipping,  p.  129.     See  also  Rhadamanthe  Mayer,  1  Dodson  A.  Rep.,  206. 

There  is  not  any  absolute  necessity  of  an  accurate  description  of  the 
voyage  in  the  bottomry  bond,  but  it  is  sufficient  that  it  is  stated  as  near  as 
it  may  be  in  substance.  And  where  the  voyage  is  indefinite,  the  master 
must  describe  the  voyage,  cy  pres,  as  near  as  he  can. — The  Jane,  1  Dod- 
son^s  Rep.,  463. 

A  bottomry  bond  given  by  the  master  of  a  ship  which  is  a  cartel  in  an 
enemy's  port,  for  necessary  repairs,  is  valid,  and  may  be  enforced  in  our 
courts,  notwithstanding  the  lender  be  an  enemy. — Crawford  v.  The  Wil- 
liam Pcnn,  1   Peters''  Cir.  Rep.,  106. 

A  bottomry  bond  given  on  a  belligerent  ship,  falls  on  the  capture  of 
the  ship,  and  will  not  be  recognized  as  a  subsisting  interest  in  the  prize 
courts  of  the  captors,  even  in  favor  of  a  subject  of  the  capturing  power. — • 
The  Tobago,  5  Rob.  Rep.,  194. 

A  bottomry  bond  is  preferred  to  every  other  claim  or  privilege  for  the 
voyage  on  which  it  is  founded,  except  the  claim  for  seamen's  wages. — 
T/ie  Madonna  DUdea,  1  Dodson's  Rep.,  40. 

If  a  bottomry  holder  discharges  the  wages  due  to  the  crew,  he  is  per- 


612  THE    LAW    OF    SHIPS    AND    MARITIME    COMMERCE. 

initted  to  have  the  same  priority  of  lien  on  the  proceeds  of  the  ship  which 
they  would  have. — The  Knmmerhevie^  Rozencrantz,  1  Hag.  J-dm.^  Rep.^  62. 

In  entering  a  decree  in  the  admiralty,  the  true  rule  is  to  consider  the 
sum  lent  and  the  maritime  interest  as  the  principal,  and  to  allow  common 
interest  on  that  sum  for  the  delay  of  payment  from  the  time  such  principal 
became  due. —  Tke  Packet,  3  .Mason  Rep.,  2.^5. 

The  following  case  is  related  by  Locennius,  lib.  2,  ch,  6,  sec.  12,  as  an 
illustration  of  the  rule  that  the  master  cannot  bind  the  ship  for  a  debt  of 
his  own. 

The  master  of  a  ship  being  in  a  Spanish  port,  and  having  exposed 
the  ship  to  seizure  by  his  neglect  to  comply  with  a  particular  regulation 
of  the  country,  entered  into  an  agreement  with  a  person  who  was  supposed 
to  possess  sufficient  influence  to  obtain  the  restitution  of  the  ship,  to  pay 
him  a  very  considerable  sum  with  maritime  interest,  if  he  should  procure 
the  restitution  of  the  ship,  and  she  should  afterwards  return  home  in  safe- 
ty ;  and  for  securing  the  payment  executed  an  instrument  in  the  nature  of 
a  bottomry  bond.  By  the  interest  of  the  person  with'.v'hom  the  agreement 
was  made,  tlie  ship  was  restored,  and  afterwards  returned  home  in  safe- 
ty :  and  he  instituted  suit  against  the  ship  upon  the  instrument  executed 
to  him  by  the  master.  But  it  was  determined  that  the  ship  and  owners 
were  not  chargeable  by  this  contract. 

4.  Has  not  the  master,  for  some  purposes,  a  special  property  in  the 
ship  1 

He  has  ;  should  the  vessel  be  condemned,  and  opportunity  offers  for 
a  successful  appeal,  it  \vould  be  his  duty  to  carry  the  cause  to  the  appel- 
late court  ;  and  represent  and  act  for  the  owners  until  he  receives  their 
directions. — Francis  v.  Ocean  Insurance  Co.,  6  Cowen's  Rep.,  iO-t.  The 
Saratoga,  2  Gallis.  Rep.,  178.  Sims  v.  Sundry  .Mariners,  2  Peters'  Adm. 
Rep.,  393.  Willurd  v.  Dorr,  3  Mason's  Rep.,  161.  BrowJi  v.  Lull,  2  Sum- 
ner's  Rep.,  443. 

And  where  the  freight  has  been  earned  under  a  contract  entered  into 
by  himself,  he  may  sue  in  his  own  name  for  the  freight. —  Williams  v. 
Miilington,  1  He7i.  Black.,  81.  Shields  v.  Davis,  6  Taunt.  Rep.,  65.  And 
as  the  general  agent  and  representative  of  the  owner,  the  master  may  at 
all  times  receive  the  freight  due,  whether  the  contract  was  made  by  the 
owner  or  by  himself  ;  this  authority  results  from  the  nature  of  his  agency  ; 
but  when  the  ownersmake  a  contract  respecting  the  employment  of  the 
ship,  he  cannot  make  another  to  annul  or  supersede  it. — Ward  v.  Green, 
6  Cowen's  Rep.,  173.  Peters  v.  Ballestier,  3  Pick.  Rep.,  495.  Burgon  v. 
Sharpe,  2  Campb.  jV.  P.  Rep.,  529.  Walter  v.  Brewer,  11  Massachusetts 
Rep.,  99. 

But  when  the  master  enters  into  the  contract  in  his  own  name,  as 
where  he  signs  the  bill  of  lading  or  a  charter-party,  he  is  then  in  a  still 
more  intimate  relation  to  the  freight.  It  is  remarked  by  Pothier,  that  in 
this  case  an  action  for  the  freight  resides  in  the  person  of  the  master. — 
Pothier,  Chartc-Partie,  J^o.  88. 

This  agrees  with   several  decisions  in  England. — Blank  v.  Solly,  8 
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Tnunt.  Rep.,  89.     Williams  v.  Willingfon,  1  H.  Black.,  81,  84.     Shields  \. 
Davis,  6  Taunt.  Rep.,  65.     Story  or).  Agency,  sec.  116,  117. 

The  master  miy  also,  under  some  circumstances,  let  the  ship  by- 
charter-party.     To  clothe  him  with  this  authority  it  is  requisite, 

1.  That  it  shall  be  the  usual  employment  of  the  ship  to  be  so  let. — 
1  BeWs  Com.,  sec.  431.  Pothier  Charfe-Partie,  JVo.  48.  1  Livermore 
O'l  Jjgency,p.  155,  156.  ^Ibbott  on  Skipping,  part  2,  ch.  22,  sec.  7,  10. 
Boucher  v.  L"wson,  Rep.  temp.  Hurdw.,  85,  194.  King  v.  Lennox,  19 
Ji:hm.  Rep.  235. 

2.  That  it  should  be  made  in  a  foreign  port ;  or  if  made  in  the  home 
port,  that  it  should  be  with  the  owner's  knowledge. — Valin  Com.,tome  1, 
p.  ()18,  630.  Pothier  Louages  Mar.,  Mo.  48.  Abbott  on  Shipping,  part  2, 
ch.l.sec.  5.  1  BelPs  Com.,  p.  4^12,  413.  Hurry  v.  The  Assignees  of 
Hurry,  2  Wash.  Rep.,  145.  The  Schooner  Tribune,  3  Sumner^s  Rep., 
144. 

The  master  may  also  bring  an  action  of  trespass  for  any  tort  done  to 
the  vessel,  or  institute  proceedings  therefor  in  the  admiralty,  describing 
the  ship  as  his  own. 

These  are  some  of  the  prominent  circumstances  under  which  a  mas» 
ter  has  special  property  in  the  ship. 

But  it  has  been  held  that  the  master  cannot  sue  in  his  own  name  for 
demurrage,  because  there  is  no  implied  contract  between  himself  and  the 
party  from  whom  it  may  be  due,  as  there  is  with  the  owner. — Brounker  v. 
Scott,  4  Taunt.  Rep.,  1.  Lord  Tenterden  remarked  that  it  does  not  ap- 
pear by  the  report  of  this  case  what  were  the  terms  of  the  contract,  and 
whether  there  was  any  written  contract  for  the  carriage  of  the  goods. 
This  might  make  a  material  difference. 

5.  Can  the  master  let  the  ship  by  charter-party  1 

He  may,  under  some  circumstances  ;  but  he  cannot  let  a  ship  by 
charter-party^which  has  been  employed  solely  in  carrying  the  goods  of 
the  owner  :  nor  can  he  let  her  by  charter-part};^  for  a  particular  business, 
when  she  has  been  employed  usually  in  taking  freight  as  a  general  ship. 
—  Eoucher  v.  Lawson,  Rep.  temp.  Hardw.,  85,  194.  King  v.  Lennox,  19 
Johns.  Rep.,  235.  1  BelVs  Com.,  sec.  434.  Pothier,  Charte-Partie,  no.  48. 
1  Livermore  on  Agency,  p.  155,  156, 

A  charter-party,  made  by  the  master  in  his  own  name,  furnishes  no 
direct  action  against  the  owners,  grounded  upon  the  instrument  itself,  by 
the  law  of  England  ;  but  when  this  contract  is  made  by  the  master  in  a 
foreign  port,  in  the  usual  course  of  the  ship's  employment,  and  under  cir- 
cumstances which  do  not  afford  evidence  of  fraud,  or  when  it  is  made  by 
him  at  the  ship's  home,  under  circumstances  which  afford  evidence  of  the 
assent  of  the  owners,  the  ship  and  freight  are  therefore  indirectly  bound  ; 
the  owners  also,  to  the  amount  of  the  value  of  the  ship  and  freight,  are,  by 
the  marine  law,  bound  to  the  performance. — Abbott  on  Shippiiig,  p.  93. 
Pot/iier,  Lounges  Mar.,  no.  4<S.  Valin  Com.,  tome  1,  p.  618,  630.  The 
Schooner  Tribune,  3  Sumner\'  Rep.,  144.  Hurry  v.  The  Assignees  of  Hur- 
ry,  2    Wash.   Rep.,  U5.     1    BelTs  Com.,  p.   412,413.     Gen.  Int.  Ins.  v. 
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Riigghs,  12  Wheat.,  408.  Boucher  v.  Lawson,  Rep.  temp.  Hardw.,  p.  8f), 
194-.  El)  is  V.  Turner,  8  Term  Rep.,  531.  Boson  v.  Hand  ford,  3  Mod.  Rep., 
321.     3  Kent's  Com.,  sec.  46. 

"  The  ship  is  boiinc]  to  the  merchandize,  and  the  merchandize  to  the 
ship,"  are  the  words  ot  Cleirac. — La  Uses  et  Coutumes  de  la  Mer,  p.  72. 

By  the  French  ordinance  it  is  declared,  that  the  ship,  with  its  furni- 
ture and  freight,  and  the  cargo,  are  respectively  bound  to  the  stipulations 
of  the  charter-party. — French  Ordinancf,  liv.  3,  tit.  1.  Des  Chartes-par- 
ties,  art.  11,  and  see  liv.  1,  lit.  14.     De  la  Saisie  des  Vaisseaux,  art.  16. 

By  a  common  clause  in  the  charter-parties,  the  owner  binds  the  ship, 
and  the  charterer  binds  the  cargo,  to  the  performance  of  all  the  covenants 
in  the  charter-party  ;  where  there  are  such  covenants,  it  creates  a  lien  or 
pledge  on  the  cargo,  to  be  enforced  by  a  c'uit  in  rem,  or  by  detaining  the 
cargo  imtil  the  freight  is  paid. — Th£  Schooner  Volunteer  and  cargo,  1  Su7n- 
ner,  57-i,  573. 

The  English  courts  of  common  law  will  not  allow  such  a  lien  to  be 
enforced  by  the  admiralty  in  rem  ;  but  in  this  country  the  lien  may  be 
enforced  by  a  process  in  ?'e/ra  against  the  vessel  or  the  proceeds  of  the  car- 
go, in  the  district  courts. — Cleirac,  Uses  et  Coutumes  de  la  Jler,  12.  Crane 
V.  The  Rebecca,  Wart\s  Rep.,  188.  Boulay-Paty,  vol.  2,297.  The  Schooner 
Volunteer  a?id  cargo,  1  Sumner,  551. 

Both  the  maritime  and  common  law  have  always  recognized  the 
general  right  of  the  ship-owner  to  retain  the  goods  for  freight. — The  Vo' 
lunteer  and  cargo,  1  Sumner^s  Rep.,  551.  Certain  logs  of  Mahogany,  2 
Sumner's  Rep.,  589.  Valin  Com.,  tome  1,  p.  655,  659,  666.  Pothier 
Charte-partie,  p.  88,  89,  90. 

And  the  lien  applies  equally,  whether  the  goods  were  shipped  under 
a  charter-parly,  or  by  bill  of  lading. — Christie  v.  Lewis,  2  6.  cV  B.,  410. 
Dunkwaler  v.  The  Freight  and  Cargo  of  the  Spartan,  Ware'^  Rep--,  155. 

The  ship-owner's  lien  for  freight  does  not  continue  when  the  char- 
terer is  constituted  owner,  and  takes  exclusive  possession  for  the  voyage, 
or  when  the  payment  of  the  freight  is,  by  agreement,  postponed  beyond 
the  time,  or  at  variance  with  the  time  and  place  for  the  delivery  of  the 
goods ;  but  where  payment  of  freight,  or  security  therefor,  is  to  be  simul- 
taneous or  concurrent  with  the  delivery,  or  where  the  charter-party  is 
silent  upon  the  point,  the  lien  exists,  in  fact,  without  a  plain  intent  to  the 
contrary.  The  shipowner  will  not  be  presumed  to  have  relinquished 
his  lien  on  the  cargo  for  the  freight,  notwithstanding  he  has  chartered  the 
vessel  to  another. — Saville  v.  Campion,  2  B.  Sf  Aid,,  503.  Faitk  v.  E. 
Ind.  Co.,  4  B.  Sf  Aid.,  630.  The  Volunteer  and  cargo,  1  Sumner  s  Rep., 
569.  Grade  v.  Palmer,  8  Wheatons  Rep.,  605.  late  v.  Meek,  8  Taunt. 
Rep.,  280.  Christie  v.  Lewis,  2  B.  Sr  B.,  410.  Yates  v.Railston,  8  Taunt. 
Rep.,  193.  The  Volunteer  and  cargo,  1  Summits  fiep.,  551, 557  ;  and 
certain  logs  of  Mahogany,  2  Sumner's  Rep.,  589.  Mclntire  v.  Browne,  1 
Johns.  Rep.,  229.  Macadier  v.  Chesapeake  Ins.  Co.,  8  Cranch's  Rep.,  49. 
Chandler  v.  Belden,  18  Johns.  Rep.,  157.  Clarkson  v.  Edes,  4  Cowen^s 
Rpp ,  470.  I'lckman  v.  Wood,  G  Pick.  Rep.,  248.  Ruggles  v.  Buckner,  1 
Paine' s  Rep.,  358.     Fernandez  v.  Silva,  1  Miller's  Lou.  Rep.,  274. 

It  is  the  duty  of  the  ship-owner,  not  only  to  see  that   she  is   duly 
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equipped,  and  in  a  suitable  condition  to  perform  tiie  voyage,  but  he  is  bound 
to  keep  her  in  that  condition  throughout  the  voyage,  unless  he  be  pre- 
vented by  perils  of  the  sea.  There  is  an  implied  contract  that  the  ship 
is  sufficient  for  tne  voyage. —  Pickmun  v.  Wood,  3  Mass.  Rep.,  4S1.  Lyon, 
V.  Mills,  5  East's  Rep.,  ■i28.  Silva  v.  Low,  1  Johns.  Cas.,  I3i.  Ord.  de 
la  Marine,  liif.  3,  tit.  3.  Pothier,  Charte-partie,  ?io.  27.  Du  Fret,  art.  12. 
Whithall  V.  The  hri'^  William  Henry,  4.  Miller's  Lou   Rep.,  223. 

The  owner  is  also  bound  to  furnish  the  ship  with  all  the  necessary 
papers,  according  to  the  laws  of  the  country  to  which  she  belongs,  and 
according  to  treaties,  and  the  law  of  nations.  And  the  hip  must  be  pro- 
vided with  a  bill  of  health,  when  requisite  at  the  port  of  destination. — ■ 
Barney  v.  The  Royal  Exchange  Assurance  Co.,  5  East  s  Rep.,  99.  The 
s^me  V.  Christie,  Ibid,  398.  S.  C,  1  Starkie,  212.  Levy  v.  Costerton^ 
4  Canpb.,  389.  Baring  v.  Claggett,  3  Bos.  6r  Pull.,  20 1.  Charter- Parties, 
art.  10.  Ord.  de  la  Mar.,  liv.  3,  tit.  1.  Lothian  v.  Henderson,  3  Bos.  Sf 
Pull.,  499. 

If,  in  consequence  of  a  failure  in  the  due  equipment  of  the  vessel,  the 
charterer  does  not  use  her,  he  is  not  bound  to  pay  any  freight ;  but  if  he 
actually  employ  her,  he  must  pay  the  freight,  though  he  has  his  remedy 
on  the  charter-party  for  damages  sustained  by  reason  of  the  deficiency  of 
the  vessel  in  her  equipment. — Havelock  v.  Gedde^,  10  East's  Ri'p.,  of)0. 
The  owner  is  not  responsible  for  stores  furnished  the  ship  by  order  of  the 
master  during  such  time,  if  he  has  divested  himself  of  all  control  and  pos- 
session of  the  ship  for  the  time  being  in  favor  of  the  charterer. —  Emery 
V.  'Mersey,  4  Greznleafs  Rep.,  407.  t'razier  v.  Marsh,  13  East's  Rep.,  239. 
But  if  the  vessel  is  navigated  by  a  master  appointed  by  the  general  owner, 
and  is  supplied  and  furnished  by  him,  he  will  be  responsible. — Fletcher  v. 
Braddick,  5  Bos.  Sr  Pull.,  182. 

6.  Is  not  the  master  bound  to  the  owners,  and  he  and  they  to  all  af- 
fected by  his  acts,  for  his  skill,  care,  and  attention  in  the  management  of 
the  vessel  ] 

Yes;  but  it  is  not  sufficient  that  he  exercises  his  best  judgment,  but 
is  bound  to  show  that  he  possessed  and  exercised  the  judgment  of  a  com- 
petent commander,  with  reasonable  skill,  care,  prudence,  and  fidelity. — 
Purviance  v.  Angus,  1  Dallas'  Rep.,  184.  Stone  v.  Ketland,  1  Wash.  Rep., 
184. 

The  responsibility  of  the  owners  for  the  acts  of  the  master,  is  not, 
however,  universal,  but  is  confined  to  cases  within  the  scope  of  the  au- 
thority confided  to  him. — Reynolds  v.  Tappan,  15  Mass.  Rep.,  370.  They 
are  not,  therefore,  liable  for  acts  of  piracy  committed  by  him. — Dios  v. 
The  Owners  of  the  Revenge,  3  Wash.  Cir.  Rep.,  262. 

The  French  ordinances  of  1584,  1681,  and  1725,  and  the  ordinances 
of  the  Hansetowns,  of  Bilboa,  of  Prussia,  and  Sweden,  have  all  required 
the  master  to  be  previously  examined,  and  certified  to  be  fit  by  his  expe- 
rience, capacity,  and  character.  He  was  formerly,  when  trade  was  con- 
stantly exposed  to  lawless  rapacity,  required  to  possess  military,  as  well 
as  ordinary  nautical  skill.     Omnibus privilegiis  miliiaribus  gaudet. — Roccus 


616  THE    LAW    OF    SUIPS    AND    MARITIME    COMMERCE. 

de  J\''avibus  et  J^ovfo,  JVotc  7.  Boulay-Paty,  Cours  de  Droit  Mar.,  torn.  1, 
3ti8,  376,  370.  Repedoire  de  Jurisprudence,  ti'.  Capitnine  de  Vaisseau, 
Mnrchant.  Emcrigon,  Truite  des  Jlss.,  torn.  1,  192.  Vnli/i's  Com.,  liv.  2, 
///.,  Dii  Capifain^,  passim.     Jacobsons  Sea  Laws,  by  Frick,  b.  2,  ch.  1. 

If  the  cargo  is  injured  by  a  leak  in  the  vessel,  which  is  not  the  re- 
sult of  the  perils  of  the  sea,  or  of  the  negligence  of  the  master  or  mariners, 
or  being  stowed  away  where  the  master  is  not  authorized  to  stow  it,  or 
if  any  part  of  it  is  embezzled  by  the  crew  or  stolen  by  others,  though  the 
master  be  faultless,  he  and  the  owners  are  responsible. — Morse  v.  Slue,  1 
Vt?it.  Rep.,  238.  Proprietors  of  the  Trent  and  Alersey  Mavigatiun.  v.  Wood, 
cited  Abb.  on  Ship.,  p.  245.  The  Rebecca,  Ware's  Rep.,  IBS.  The  Hee- 
side,  2  Sumner's  Rep.,  567.  Consolato  del  Mare,  ch.  18  (63),  19  (64), 
20  (65).  Pardessus,  tome  2,  p.  71,  72,  73.  Emerigon,  tome  I,  p.  373. 
Foot  V.  Wiswull,  14  Johns.  Rep.,  304.  Denison  v.  Seymour,  9  Wendeirs 
Rep.,  8.  Schiefflien  v.  Harvey,  6  Johns.  Rep.,  170.  Watkinson  v.  Laugh- 
ton,  S  Ibid,  164. 

But  the  owner  is  not  bound  for  the  wilful  trespasses  and  injuries  of 
the  master  or  crew,  which  he  has  not  ordered,  and  which  were  not  done 
in  the  course  of  his  duty.  Neither  t  the  master  liable  for  such  trespasses 
committed  by  the  crew. — Boucher  v.  J\''oidstrom,  l,Taunton''s  Rep.,  568. 

The  responsibility  of  the  owners  for  the  acts  of  the  master,  has  been 
various  under  different  systems  of  law.  Under  the  general  maritime  law 
of  continental  Europe,  it  seems  evident  that  their  responsibility  for  the 
obligations  of  the  master  ex  delicto,  is  limited  by  the  extent  of  their  inte- 
rest in  the  vessel  and  freight,  which  if  they  abandon,  they  are  discharged. 
— UOrd.  de  la  Marine,  liv.  2,  tit.  8,  art.  2.  Valin  Com.,  tome  1,  p.  568. 
Pothier,  Louages  Mar.,  no.  51.  Consolato  del  Mar.,  ch.  141  (186),  142 
(227),  27  (72).  Pardessus,  tome  2.  Grotius  de  Jure  Belli  et  Pads,  liv.  2, 
cap.  11,  sec.  13.  Emerigon,  Contrnts  a  la  Grosse,  ch.  4,  sec.  11.  But 
whether  the  master's  obligation,  arising  ex  contractu,  is  subjected  to  the 
same  limitation,  has  been  a  point  of  discussion  among  the  French  jurists. 
—  Pardessus,  Cours  de  Droit  Commercial,  Boulay-Paty,  Cours  de  Droit  Ma- 
ritime,  tome  I,  p.  263,  298.  Valin  Com.,  tome  l,p.  568.  Pothier,  Louages 
Mar.,  no.  51. 

But  this  limitation  is  not  acknowledged  either  by  the  civil  or  com- 
mon law  of  England;  for  these  laws  make  the  owner  responsible  to  the 
full  extent  of  the  obligations  incurred  by  the  master  within  the  scope  of 
his  authority  as  master,  whether  arising  ex  contractu  or  ex  delicto.  Nor 
is  it  known  that  any  other  than  a  special  statute  limitation  has  ever  been 
introduced  into  this  country. — The  Phebe,  Ware''s  Rep.,  263.  The  Rebecca^ 
Ware's  Rep.,  267.  Malpica  v.  McKown,  1  Miller's  Lou.  Rep.,  259,  Sher- 
wood V.  Hall,  3  Sumner's  Rep.,  127.  Abbott  on  Shipping,  part  3,  ch.  5,  p. 
263.  P.  2,  ch.  2,  p.  98,  99.  3  Kent's  Com.,  p.  216,  217,  218.  Bo.son  v. 
Sandford,  Carth.  Rep.,  58,  Rich  v.  Coe,  Camp.  Rep.,  636.  Ellis  v.  Turner^ 
8  Term  Rep.,  531.     Reynolds  v.  Tappan,  15  Mass.  Rep.,  370. 

In  England,  Act  26,  George  3,  ck.  86,  and  53  George  3,  ch.  159,' and 
perhaps  other  acts  of  parliament,  have  limited  the  owners'  responsibility 
for  the  tortuous  acts  of  the  master,  to  the  value  of  the  ship  and  freight,  and 
the  same  limitation  has  been  enacted  in  Massachusetts. — Revised  Statutes 
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of  Mass. ^  ch.  32,  sec.  1,  4-  And  in  Maine,  also. — Laws  of  Maine,  vol.  1, 
ch.  14-,  sec.  S. 

By  the  civil  law,  the  master  was  the  propositus  or  agent  of  the  owner 
or  exp.rcitor,  and  could  bind  his  principal  in  all  matters  relative  to  the  em- 
ployment. The  exercitor  was  bound  for  the  acts  of  the  master  ex  contractu 
and  ex  delicto. —  Voct,  Com.  ad  Pand.,  14,  1,  7.  He  was  the  employer, 
or  person  who  received  the  earnings  of  the  vessel.  Exercitorem  autem  eum 
dicimus  nd  quern  obventiones  et  reditus  omnes  perveniunt. — Dig.,  14,  1, 
1,  15.     Dig.,  14,  1,  I,  7.     Dig.,  14,  1,  7. 

When  the  master  is  appointed  consignee  of  the  cargo,  his  acts  are  to 
be  referred  to  the  different  capacities  in  which  he  is  acting. — The  St. 
jYicholas,  1  Wheat.  Rep.,  417.  Kendrick  v.  Delafield,  2  Caines''  Rep.,  67. 
United  Ins.  Co.  v.  Scott,  \  Johns.  Rep.,  106.  1  BelVs  Cojn.,  p.  ^\Z.  2 
Livermore  on  .Agency,  215.  Vrow  Judith,  1  Rob.  Jldm.  Rep.,  150.  Wil- 
liams v.  JVickols  Sj-  Perry,  13  WendeWs  Rep.,  58.  3  Kent''s  Commentaries, 
lee.  46. 

The  general  rule  is,  that  during  the  voyage,  his  acts  are  to  be  refer- 
red to  his  capacity  as  master  ;  but  after  the  cargo  has  arrived  at  its  des- 
tination, the  master,  if  he  be  consignee,  is  to  be  considered  as  acting  in 
that  relation  only. —  Union  Ins.  Co.  v.  Scott,  1  Johns.  Rep.,  106.  Earle 
V.  Rowcroft,  8  Easfs  tiep.,  126.  2  Livermore  on  Agency,  215.  Williams 
V.  JVichols  4"  Perry,  13  Wend.  Rep.,  58. 

7.  Is  not  the  master  personally  liable  upon  all  the  contracts  which  he 
makes  respecting  the  employment,  repairs,  supplies,  employing  seamen, 
pilots,  and  navigation  of  the  ship  1 

He  is  upon  the  general  principle,  in  the  absence  of  any  special  con- 
tract to  the  contrary. — jlbbott  on  Shipping,  part  \,ch.  357,  note  1.  Aurora, 
1  Wheat.,  96.  Abbott  on  Ship.,  part  1,  sec.  2,  p.  90.  Abbott  on  Ship.,  part 
'i;  ch.  4>,  sec.  I,  note  2.  1  Be.Ws  Com.,  sec.  434,  p.  413.  1  Bell's  Com., 
sec.  434,  et  seq.  Boucher  v.  Lawson,  Rep.  temp.  Hardw.,  183.  Chap- 
man v.  Dur  ant,  10  Mass.  Rep.,  4>1.  Dale  v.  Hall,  1  Willis'  Rep.,  281. 
Elliott  V.  Russell,  10  Johns.  Rep.,  1.  Emerigon,  Des  Assurances,  tome  2, 
ch.  45,  sec.  10,  p.  448.  Farrell  v.  McClea,  1  Dall.  Rep.,  393,  396.  Gor- 
ham  V.  Bemiett,  2  Stra.,  816.  Hoskinsv.  Slayton,  Cas.  temp.  Hardw.,  ^11. 
Hussey  V.  Allen,  6  Mass.  Rep.,  163.  Hussey  v.  Christie,  9  East's  Rep., 
426.  James  v.  Bixly,  11  Mass.  Rep.,  34.  3  Kent's  Com..  161.  Leonard 
v.  Huntington,  15  Johns.  Rpp.,  298.  Marquand  v.  Webb,  16  Johns.  Rep., 
89.  Morse,  v.  Slue,  1  Vent.,  190,  238.  Mulion  v.  Whitlock,  1  Cowen, 
290.  Proprietors  of  Trent  Jfavigation  v.  Wood,  3  Esp.  Rfp.,  127.  Rich 
V.  Coe,  Cowper's  Rep.,  636,  637.  Schermerhorn  v.  Loynes,  7  Johnson's 
Rep.,  311.  Stewart  v.  Hall,  2  Dow,  29.  Thorn  v.  Hich,  7  Cowen,  697. 
Waiinvright  V.  Crawford,  3  Yeates' Rep.,  131.  ^  Dall.  Rep.,  225.  fTo^- 
kinson  v.  Laughton,  8  Johns.  Rep.,  164.  And  the  person  who  deals  with 
the  master  in  a  matter  relative  to  the  usual  employment  of  the  ship,  or 
repairs  or  supplies  furnished  her,  has  a  double  remedy, — he  may  sue  the 
owner  or  master. — 3  Kent,  163. 

The  master  may,  however,  exempt  himself  from  personal  responsi- 
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bility,  by  expressly  confining  the  credit  to  the  owner,  and  slipulatino 
against  his  personal  liability. — Lord  McinsJlelJ,  Palmer  v.  Davis^  1  Tenr^ 
Rep.,  108.  Hoskins  v.  Slaylon,  Cas.  temp.  Hardw.,  360.  Lord  Ellen 
bori.U!:/i,  Hussexj  v.  Christie^  9  E>ist''s  Rrp..,  43*2.  The  place  where  the  re 
pairs  are  made  becomes  a  material  circumstance  ;  for  if  the  repairs  ar© 
made  at  tiie  port  where  the  owners  reside,  they  are  usually  considered  to 
be  m-ide  upon  the  credit  of  the  owners,  exclusively  of  the  master. — James 
V.  Bixhy,  11  Mass.  Rep.,  34.     Farrell  v.  McClea,  1  Da/las,  393. 

But  when  the  repairs  or  supplies  are  ordered  by  the  owner,  the  mas- 
ter is  not  responsible. — Farmer  v.  Davis,  1  Term  Rep.,  lOB. 

With  regard  to  seamen,  the  maritime  law  undoubtedly  contemplates 
that  they  are  to  have  a  triple  security  for  their  wages — the  owner,  the 
master,  and  the  ship  itself,  as  a  gener."*!  right  j  and  it  seems  to  be  the 
opinion  of  some  learned  jurists  that  the  mere  fact  of  their  shipment  by  the 
owner  in  the  home  port,  will  not  be  conclusive  evidence  that  no  contract 
arises  on  the  part  of  the  master.  If  he  signs  the  articles  previously  signed 
by  the  seamen,  he  is  clearly  responsible. — 1  Bell's  Com.,  sec.  43.5,  /;.  414, 
sec.  418, /3.  398.  Story's  Com.  on  Jlgency,  sec.  '299,  p.  302.  2  Emerig. 
Des  ^Issurances,  ch.  4,  sec.  12,  p.  467.  Mayo  v.  Harding,  6  Massachusetts 
Rep.,  300. 

If  the  former  master  dies  or  is  removed,  his  successor  will  be  only 
liable  to  the  seamen  for  the  wages  earned  after  his  appointment. —  Wysham 
V.  Ross'P.n,  1 1  Johns.  Rep.,  72. 

The  master  is  personally  liable  for  his  own  negligences,  non-feasan- 
ces, and  mis-feasances, — Dennison  v.  Seymour,  9  Wend.  Rep,,  9.  Morse 
V.  Slue,  ]  Vent.,  238.  1  Mod.  Rep.,  85.  Schiejjlin  v.  Harvey,  6  Johns. 
Rep.,  170. 

He  is  also  liable  for  those  of  his  officers  and  crew,  whether  they  are 
appointed  by  himself  or  by  the  owner,  though  he  is  guilty  of  no  personal 
fault  or  negligence. — Schieffun  v.  Harvey,  6  Johis.  Rep.,  170,  173.  Morse 
V.  Slue,  1  Vent.,  238.  1  Mod.  Rep.,  85.  V/athinson  v.  Laughton,  8 
Johns.  Rep.,  164.  Foot  v.  Wiswall,  14  Johns.  Rep.,  304.  Purviance  v. 
^ngus,  1  Dall.,  184.  Mbott  on  Ship.,  part  %  ch.  2,  sec.  3  ;  part  3,  ch.  3, 
sec.  3.  I'alin  Com.,  tome  \,p.  385;  tome  2,  p.  161,  162.  Stnry  on  JJgm' 
cy,  sec.  315,  319.  Foot  v.  Wisioall,  14  Johns.  Rep.,  304.  JDentiison  v 
Seymour,  9  V/end.  Rep.,  8. 

But  the  master  is  not  responsible  for  the  wilful  trespasses  of  his  crew, 
when  not  committed  in  the  course  of  their  duty  or  by  his  commands. — 
Boucher  v.  J^'oidsirom,  1  Taunt.  Rep.,  568.  Nor  are  the  owners  respon- 
sible for  the  acts  of  the  master  beyond  the  authority  confided  in  him. — 
Reynolds  v.  Tappan,  15  Mass.  Rep.,  370.  Dios  v.  The  owners  of  th'i  Re- 
venge, 3  Wash.  Rep.,  262. 

8.   Is  not  the  master  bound  to  protect  the  seamen'? 

He  is. — Lois  de  Westcapelle,  Jugement,  12.  Pardessus,  tome  1,  p. 
378.  Droit  Mar.  de  Wishuy,  art.  26.  Pardessus,  tome  I,  p.  479.  VOrd.  de 
la  Murine,  liv.  2,  tit.  1,  art.  22.  Lois  D'Oleron,  art.  12.  Pardessus,  tome 
],p.  332,  contains  many  traces  of  this  obligation  ;  in  fact  it  is  a  part  of  the 
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ijeneral  obligfations  of  the  contract,  that  the  mariner  shall  be  treated  with 
decency  and  humanity  by  the  master  and  officers,  and  the  master  is  also 
bound  to  protect  the  seamen  from  any  oppression  or  ill  usage  on  the  part 
of  his  ship-mates. — Steele  v.  Timelier,  Ware's  Rep.,  91.  Magee  v.  ship 
Moss,  Gilpin's  Rep.,  219.  Limland  v.  Stevens,  3  Esp.,  269.  Rice  v.  The 
Pollij  and  Kitty,  Peters''  Jldm.  Rep.,  420.  Sherwood  v.  Mcintosh,  Ware's 
Rep.,  109.     The  Marie,  Peters'  Adm.  Rep.,  193. 

If  a  seaman  is  cruelly  beaten  or  ill  used  by  an  officer,  without  justifi- 
able cause,  the  master,  if  done  in  his  presence,  and  he  does  not  interfere, 
will  be  responsible. — Butler  v.  McLellan,  Ware's  Rep.,  219.  Ward  v. 
Ames,  9  Johns.  Rep.,  13S.  Thomas  v.  Lane,  2  Sumner's  Rep.,  1.  United 
States  V.  Taylor,  2  Sumner's  Report,  bSi.  Elwell  v.  Martin,  Ware's 
Rep.,  53. 

In  FJiiell  V.  Martin,  above  named,  it  was  held  that,  if  in  administer- 
ing merited  punishment  on  a  seaman,  the  officer  proceeded  with  unneces- 
sary harshness  of  manner,  and  a  severe  injury  is  unintentionally  done,  as 
the  dislocation  of  an  arm,  he  will  be  liable. 

The  master  may  inflict  punishment,  to  prevent  a  recurrence  of  of- 
fences by  the  same  individual  or  by  others,  but  with  due  moderation  ;  only 
unnecessary  severity,  cruelty,  or  punishment  disproportionate  to  the  of- 
fence, will  vender  the  master  liable  in  damages. — Samson  v.  Smith,  1.5 
Mass.  Rep.,  366.  Brown  v.  Howard,  14  Johns.  Rep.,  119.  Watson  v. 
Christie,'!  Bos.  8^  Pull.,  224.  The  Centurio?i,  1  Hag.  Adm.  Rep.,  161. 
Thome  V.  White,  1  Peters'  Adm,.  Rep.,  172,  174.  Butler  v.  McLellan,  5 
Ware's  Rep.,  219.  The  Lowther  Castle,  1  Hag.  Adm.  Rep.,  384.  The 
Exeter,  2  Rob.  Adm.  J'r.,2Ql..  The  Agincourt,  1  Hag.  Adm.  Rep.,  271. 
Bangs  V.  Little,  Ware's  Rep.,  506.  Thomas  v.  Lane,  2  Sumner s  Rep.,  1. 
United  States  v.  IVickham,  1  Wash.  Rep.,  316.  Roberts  v.  Dallas,  Bee's 
Adm.  Rep.,  239.  Turner's  Case,  Ware's  Rep.,  83.  Jarvis  v.  The  Mas- 
ter of  the  Claiborne,  Bee's  Adm.  Rep.,  420.  Rice  v.  The  Polly  and  Kitty,  2 
Peters'  Adm.  Rep.,  420.     Relf  v.  The  Maria,   1  Peters'  Adm.  Rep.,  186. 

For  cruelty  to  a  mariner,  a  master  is  liable  to  a  criminal  prosecution 
under  the  statute  of  the  United  States. — Act  U.  S.,  3  Marsh,  1835,  sec.  3. 

But  the  prosecution  under  the  statute  will  not  be  sustained,  unless 
a  wilful  intention  to  do  an  injury,  and  a  want  of  justifiable  cause  lo  inflict 
the  injury  are  both  clearly  shown. — United  States  v.  Taylor,  2  Sumner's 
Rep.,  584. 

9.  Is  not  the  master  responsible  in  damages,  if  he  discharges  a  mariner 
without  just  cause  1 

He  is ;  and  the  seaman  will  be  entitled  to  his  full  wages  up  to  the 
})rosperous  determination  of  the  voyage — deducting,  if  the  case  require  it, 
such  sum  as  he  may  have  earned  in  another  vessel. —  The  ship  Louisiana, 
2  Peters'  Adm.  Rep.,  268.  Hull  v.  Hightman,  2  East's  Rep.,  145.  Relf 
V.  The  ship  Maria,  1  Peters  Advi.  Rep.,  186.  Roccus,  notc^'i.  Old  Han- 
seatic  Ordinance,  art.  42.  The  Beaver,  Grierson,  3  Rob.  A.  Rep.,  92. 
Robinet  \\  The  ship  Exeter,  2  Rob.  A.  Rep.,  261.  Hnnseatic  Ordinance  of 
1614,  tit.  3,  art.  7.     Rice  v.  The  Polly,  2  Peters'  Adm.   Rep.,  429.      Wis- 
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berg  V  The  St.  Oloff,  Ibid,  428.  Kea?ie  v.  The  Gloucester,  2  Dall.  Rep., 
36.  Mahoon  v.  The  Gloucester,  2  Peters^  Adm.  Rep.,  403.  Emerson  v. 
Howland,  I  Mason^s  Rep.,  45.  IFarc?  v.  Ames,  9  Johns.  Rep.,  13S.  Ear 
/).7r/e  Giddings,  2  Gallis*  Rep.,  56.  //o^?  v.  Wildfire,  3  Johns.  Rep.,  518. 
T^e  leaver,  3  i?oZ».  ^f(/m.  /?ep.,  92.  Sigarci  v.  Roberts,  3  £sj9.  JV.  P. 
iJe/).,  71. 

The  maritime  law  of  continental  Europe,  in  regard  to  the  measure 
of  damages,  when  a  seaman  is  wrongfully  discharged,  makes  a  distinction 
between  such  discharges  abroad,  and  when  made  before  the  vessel  sails. 
If  discharged  before  the  vessel  sails,  only  a  third  of  the  wages  that  might 
have  been  earned,  is  awarded.  But  if  discharged  in  a  foreign  country, 
the  entire  wages,  with  the  expenses  of  return,  are  given. — VOrd.  de  la 
Marine,  liv.  3,  tit.  4,  art.  10.  Pothier,  Louages  J\Inr.,  no.  206,  207.  Jn- 
cobson^s  Sea  Laws,  book  2,  ch.  2,  p.  148.  Droit  Mar.  de  Wisbuy,  art.  3, 
47.  Pard,  tome  1,  p.  465,  494.  Droit  Mar.  de  la  Ligue  Ans.,  Recis  de 
1591,  art.  42,  43.     Pard.,  tome  2,  p.  519,  520,  and  note. 

The  rule  as  held  in  England,  and  in  this  countrj-,  for  a  wrongful  dis- 
charge of  a  mariner  abroad,  is  ordinarily  to  allow  full  wages  up  to  the 
prosperous  termination  of  the  voyage,  with  the  expenses  of  return;  de- 
ducting what  the  mariner  may  have  earned  in  the  mean  time  in  another 
vessel.  But  the  rule  is  not  invariable  ;  wages  have  in  some  instances 
been  allowed  up  to  the  prosperous  termination  of  the  voyage,  and  in  other 
cabes,  up  to  the  time  of  the  seaman's  return  to  the  country  where  he  was 
originally  shipped,  without  reference  to  the  termination  of  the  voyage. — 
Rice  V.  The  Polly  and  Kitty,  2  Peters^  Adm.  Rep.,  420.  Wisberg  v.  The 
St.  Oloff,  Ibid,  428.  Keene  v.  The  Gloucester,  2  Dall.  Rep.,  36.  Hoyt  v. 
IVildflre,  3  Johns.,  518.  Ex  parte  Giddings,  2  Gnllison's  Rep.,  56.  Ward 
V.  Ame<,  9  Jolins.,  138.  Robinett  v.  The  Exeter,  2  Robinson^s  Adm.  Rep., 
261.  Mahoon  v.  The  Gloucester,  2  Peters^  Adm.  Rep.,  403.  The  Beaver, 
3  Robinson'' s  Adm.  Rep.,  92.  Emerson  v.  Howland,  1  Mason^s  Rep.,  53. 
Brooks  v.  Dorr,  2  Mass.  Rep.,  39.  Sullivan  v.  Morgan,  11  Johns.  Rep.,  66. 

The  principle  is,  to  give  a  full  indemnity  for  the  illegal  discharge. — 
Emerson,  v.  Howland,  1  Mason''s  Rep.,  53. 

The  wages  earned  in  the  intermediate  time,  may  be  deducted  from 
these  expenses,  but  not  from  the  wages  due  from  the  vessel  from  which 
he  was  wrongfully  discharged. — Hutchinson  v.  Cooms,  Ware's  Rep.,  65. 

In  the  Elizabeth,  2  Dodson^s  Adm.  Rep.,  403,  it  was  held,  that  though 
a  master  be  not  at  liberty,  by  the  general  rule,  to  discharge  his  crew  in  a 
foreign  port  without  their  consent,  yet  that  circumstances  might  vest  in 
him  an  authority  to  do  so,  upon  proper  conditions,  as  by  providing  and  pay- 
ing their  return  passage,  and  their  wages  up  to  the  time  of  their  arrival 
at  home. 

PUNISHMENT. 

1.  May  not  the  master  inflict  reasonable  corporeal  punishment  on  a 
mariner  1 

He  may,  in  order  to  prevent  a  recurrence  of  offences  by  the  same  in- 
dividual,  or  by  others  ;  but  it  must  be  applied  v/iih  due  moderation  ;  and 
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if  any  unnecessary  severity  or  cruelty  is  exercised,  or  if  the  punishment 
be  disproportionate  to  the  ofTence,  the  master  then  becomes  a  trespasser, 
and  will  be  liable  to  the  seaman  in  an  action  for  damages. — Bangs  v.  Lit- 
tle, Ware's  Rep.,  506.  Butler  v.JMcLellan,  Ware's  Rep.,  219.  The  Exeter, 
2  Robinson's  Adm.  Rep.,  261.  The  Agincowt,  1  Haggard's  Adm.  Rep., 
271.  The  Lowther  Castle,  1  Haggard's  Adm.  Rep.,  384.  The  Centurion, 
Haggard's  Adm.  Rep.,  161.  The  Enchantress,  Haggard's  Adm.  Rep.,  39.5. 
At  common  law. — Sampson  v.  Smith,  15  Mass.  Rep.,  365.  Brown  v.  How- 
ard, l-i  Johns.  Rep.,  119.  Watson  v.  Christie,  2  Bos.  Sr  Pull.,  224.  Thom.as 
V.  Lane,  2  Sumner's  Rep.,  1.  United  States  v.  Wickham,  1  Wash.  Rep.,  316. 
Relf  V.  The  Maria,  1  Peters'  Adm.  Rep.,  186.  Throne  v.  White,  1  Peters' 
Adm.  Rep.,  172,  174.  Rice  v.  The  Polly  and  Kitty,  2  Peters'  Adm.  Rep., 
420.  Jarvis  v.  The  Master  of  the  Claiborne,  Bee's  Adm.  Rep.,  420.  Rob 
erts  V.  Dallas,  Bee's  Adm.  Rep.,  239.  Tnrner's  case,  Ware's  Rep.,  S3.  And 
to  a  criminal  prosecution  under  a  statute  of  the  United  States. — Act  U. 
S.,  3d  March,  1835,  sec.  3.  Molloy,  b.  2,  ck.  3,  sec.  12.  The  United  States 
V.  Smith,  3  Wash.  Cir.  Rep.,  525.  Michaelson  v.  Denison,  3  jOfry'v  Rep., 
294>.  Camersford  v.  Baker,  before  Lord  Stowell,  June,  1S25.  T//e  United 
States  V.  Dewey,  Jfew  York  Circuit,  June,  1828.  Lord  Stowell,  in  the  case 
of  the  Agincourt,  1  Haggard's  Adm.  Rep.,  272.  The  United  States  v.  Free- 
man, 4  Masoti's  Rep.,  512. 

But  the  prosecution  under  the  statute  will  not  be  sustained,  unless  a 
wilful  intention  to  do  an  injury,  and  a  want  of  justifiable  cause  to  inflict 
the  injury,  are  both  shown. —  United  States  v.  Taylor,  2  Sumner's  Rep., 
584.  And  indeed,  if  it  appear  that  some  punishment  was  merited,  courts 
of  justice  will  not  usually  give  damages,  unless  it  was  manifestly  exces- 
sive and  disproportionate  to  the  fault. — Butler  v.  McLellan,  Wan-' s  Rep., 
219. 

With  regard  to  the  time  that  should  intervene  between  the  offence 
and  the  punishment  therefor,  there  is  no  legal  specification  ;  but  prudence 
would  dictate  sufficient  time,  both  for  the  master  to  advise  with  tlie  per- 
sons next  below  him  in  authority,  and  thus  secure  witnesses  to  the  pro- 
priety of  his  conduct, — Abbott  on  Shipping,  p.  126,  edit.  1829, — and  also 
for  the  party  charged,  to  avail  himself  of  the  advantage  of  that  rule  of  uni- 
versal justice,  of  being  heard  in  his  own  defence. — The  Agincourt,  1  Hag- 
gard's Adm.  Rep.,  271.  But  the  intervening  space  should  not  be  so  pro- 
tracted as  to  give  the  mariner  and  the  crew  a  right  to  presume  that  they 
have  been  tacitly  pardoned,  and  thereby  be  encouraged  to  repeat  the  same 
or  commit  other  offences. — The  Agincourt,  1  Hagi^ard's  Adm.  Rep.,  '111. 
Sampson  V.  Smith,  15  Mass.  Rep.,  365.  It  seems  that  a  pardon  granted 
by  the  master  to  one  of  several  offenders,  has  no  operation  as  to  the  rest. 
—See  Relf  v.  The  Maria,  1  Peters'  Adm.  Rep.,  186. 

If  in  administering  merited  punishment  on  a  seaman,  by  the  officers, 
they  proceed  with  unnecessary  harshness  of  manner,  and  thereby  a  severe 
injury  is  unintentionally  done  to  the  man,  as  the  dislocation  of  an  arm, 
they  will  be  liable  for  the  actual  pecuniary  damages  sustained  by  the 
man,  though  not  for  vindictive  damages. — Elwell  v.  Martin,  Ware's 
Rep.,  53. 

Althounfh  the   ancient  maritime    ordinances  do  not  seem  to    have 
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sanctioned  corporeal  punishment  in  direct  terms,  still  severe,  and  in  some 
cases,  sang^uiiinry  ppnalties  were  enacted  aorainst  ofTences  of  various  kinds, 
generally  to  be  applied,  however,  by  the  public  authorities,  wiiich  perhaps, 
in  those  aj^es,  answered  nearly  the  same  purpose  as  the  discretionary 
power  of  moderate  correction,  which  the  modern  law.  for  reasons  of  a 
•wise  and  liumaiie  policy,  has  found  it  necessary  to  confide  to  the  master. 
— Lois  D'O/eron,  art.  12,  14-.  Pardessui^  Lois  3Iar.,  tome  1,  p.  332, 
333.  Lois  de  Wcs/cnpellc,  Jugement  12,  14-.  Ilnrl,  p.  37S,  279.  Droit 
Mar.  de  Wishuij,  art.  26,  28.  llnd,  p.  479,  481.  Consolnto  del  Mar.,  ch. 
117,  1  IS,  119,  120,  (162,  3,  4,  4).     Ibid,  tome  2,  p.  14f),  et  se.q. 

The  ordinance  of  Louis  XIV,  expressly  sanctions  corporeal  punish- 
ment, and,  in  the  opinion  of  V^alin,  authorizes  it  both  at  sea  and  in  port. — 
UOrd.  de  la  .Marine,  liv.  2,  tit.  1,  art  22.   Vnliris  Com.,  tome  1.,  p.  447,  et  seq. 

But  by  the  laws  of  the  United  States,  it  is  well  settled,  that  moderate 
corporeal  pimishment  may  be  inflicted. — Butlerv.  J^lcLella?id,  Ware's  Rep., 
219.  Bangs  V.  Little,  Ware^s  Rep.,  506.  The  .^'Jgi?icourt,  1  Hag.  .^dm. 
Rep.,  271.  IVatson  v.  Christie,  2  Bos.  8c  Pull.,  224.  United  States  v.  Wick- 
ham,  I  Wash.  Rep.,  316.  United  States  v.  Taylor,  2  Sumner's  Rep.,  584. 
Thome  v.  White,  1  Peters'  Jldm.  Rep.,  172.  Rice  v.  The  Polly  and  Kitty,  2 
Peters''  ^dm.  Rep.,  420.  Sampson  v.  Smith,  15  Muss.  Rep.,  365.  .jlcrtson 
V.  The  ship  .lurora.  Bee's  Rep.,  161. 

But  while  the  master  is  on  board,  neither  the  mate  nor  any  other 
subordinate  officer,  has  authority  to  inflict  punishment  on  a  seaman,  for 
any  cause,  or  at  any  time,  except  when  it  is  at  the  moment  absolutely  re- 
quired by  the  necessities  of  the  ship's  service  to  compel  the  performance 
of  duty. —  Ward  V.  jJines,  9  Johris.  Rep.,  138.  Butler  v.  Mc  Lei  Ian,  Wure's 
Rep.,  219.  Rice  v.  The  Polly  and  Kitty,  2  Peters'  ^dm.  Rep.,  420.  Thomas 
V.  Lane,  2  Sumner's  Rep.,  1.  United  States  v.  Taylor,  Ibid,  584.  Elwell 
V.  Martin,  V/are's  Rep.,  53. 


IMPRESSMENT. 
1.  Has  a  master  a  right  to  imprison  seamen  1 

He  has,  in  certain  cases. — United  States  v.  Ruggles,  5  Mason's  Rep., 
192. 

A  justice  of  the  peace  may,  upon  complaint  of  the  master,  issue  a 
warrant  to  apprehend  a  deserting  seaman,  and  commit  him  to  the  house  of 
correction,  or  common  jail,  there  to  remain  until  the  ship  is  ready  to  sail 
on  her  vovape,  and  cause  him  to  be  delivered  to  the  master. — jJct.  U.  S., 
1790,  ch.  56,^s■ec.  7. 

Imprisonment  on  board  the  ship  by  confinement  in  irons  or  other- 
wise, is  a  lawful  mode  of  punishment.  But  the  practice  of  imprisoning 
seamen  in  foreign  jails,  has  been  held  to  be  of  doubtful  legality  and  to  be 
justified  only  in  cases  of  strong  necessity,  as  where  the  individual  is  to 
be  brou2:ht  home  in  irons  for  some  crime,  or  is  absolutely  dangerous  to 
the  peace  and  safety  of  the  ship,  or  the  officers,  or  the  crew. — Wilson  v. 
The  Brig  Mary,  Gilpin's   Rep.,  31.     Magee  v.  Ship  .Mais,  Gilpin's  Rep., 
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219.  The  Nimrod,  Ware's  Report,  9.  The  David  Pratt,  Ware^s  Report^ 
o03. 

Where  a  seaman  is  imprisoned  by  the  authorities  of  a  foreign  coun- 
try, for  the  violation  of  its  laws,  the  cost  and  charges  of  imprisonment 
ma\'  be  deducted  from  his  wages  ;  but  not  so  when  he  is  imprisoned  at 
l!ie  instance  of  the  master. — Magee  v.  ship  Moss,  Gilpin^ s  Rep.,  219. 

So,  too,  where  a  seaman  is  detained  in  jail  in  the  home  port,  for  a 
I'oluntary  absence,  until  the  vessel  is  ready  to  proceed  to  sea,  the  wages 
run  during  the  time,  but  the  cost  of  his  commitment  and  support  in  jail 
may  be  deducted  from  them. — Brewer  et  al.  v.  The  Maiden^  Gilpiti's  Rep  ^ 
294'.  But  see  how  far  the  Act  of  1840  bears  upon  this  question,  passed 
July  20th,  sec.  11. 

The  master  has  power,  in  a  foreign  port,  to  appoint  a  substitute,  if 
circumstances  beyond  his  power  to  control  compel  him  to  leave  the  ves- 
sel.— The  Alexander,  1  Dod.  Jldm.  Rep.,  278.  1  BelVs  Com.,  p.  413. 
Pothier,  Lounges  Mar.,  no.  49.     Story  on  Agency,  sec,  120. 

And  so,  too,  may  the  consignees,  on  the  death  of  the  master. — The 
Kennersley  Castle,  3  Hag.  Adm.  Rep.,  1.  The  Rubicon,  3  Ibid,  9.  The 
Tartar,  1  Hag.  Adm.  Rep.,  I.  The  Zodiac,  Ibid,  1.  The  Alexa?ider,  1 
Dod.  Adm.  Rep.,  278.  Pothier,  Louages  Mar.,  no.  176.  Bray  v.  The 
Alalanta,  Bee's  Adm.  Rep.,  48.  Murray  v.  Kellog,  9  Johns.  Rep.,  227, 
United  States  v.  Haines  et  al.,  5  Mason's  Rep.,  272. 

And  the  relations  of  such  new  master  to  the  owners  and  the  crew, 
are  the  same  as  those  of  his  predecessor. — Orne  v.  Townsend,  4  Mason\'} 
Rep.,  541.     Story  on  Agency,  sec.  120. 

And  the  mariners  are  bound  to  perform  the  voyage  under  such  sub- 
slituted  master,  unless  he  is  grossly  incompetent,  has  very  bad  habits,  or 
is  excessively  cruel. — United  States  v.  Cassedy  et  al..,  2  Sumner's  Rep.. 
582. 

2.  Is  it  not  the  duty  of  the  master  in  some  cases  to  tranship  the  cargo  1 

It  is.  For  instance,  if  from  any  circumstances  the  ship  cannot  be 
repaired  at  all,  or  not  without  very  great  loss  of  time,  the  master  is  at 
liberty  to  tranship  the  cargo.  This  was  the  law  by  the  ancient  authori- 
ties, and  is  fully  recognized  by  modern. — Pothier,  Charte-Partie,  no.  68. 
Lois  D'Oleron,  art.  4.  L'Ord.  de  la  Marine,  liv.  3,  tit.  3,  art.  11.  Valin 
Com.,  tome  1,  p.  651.  Emerigon,  tome  1,  p.  420,  544.  Molloy,  b.  2,  ch.  4, 
*ec.  5.  Ordin.  of  Antwerp,  2  Magens,  p.  104,  art.  3.  Ordin.  of  Rotterdam, 
2  Magens,  p.  104,  art.  147,  148.  See  also  the  judgment  delivered  by  Lord 
Mansfield  in  the  case  of  Luke  v.  Lyde,  2  Burr.,  889.  Gratitudine,  3  Rob. 
Adm.  Rep.,  240.  Schiejfflin  v.  New  York  Exch.  Insurance  Company,  9 
Johns.  Rep.,  21. 

And  in  such  cases  of  necessity,  the  freighter  is  bound  to  pay  the 
extra  freight  for  the  renewed  voyage,  which  the  master  pays  for  the  hire 
of  the  vessel  which  he  procures. — Schiefflin  v.  New  York  Exchange  Ins. 
Company,  9  Johnson'' s  Rep.,  21.  Searle  v.  Lovell,  4  Johnson's  Chancery 
Rep.,  218. 

That  is,  for  the  excess  of  the  whole  freight  over  what  the  old  freight 
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would  have  been,  if  the  first  ship  had  been  able  to  carry  on  the  goods. — 
Searle  v.  Scovell,  4  Johns.  Ch.  Rep.,  218.     Shipton  v.  Thornton,  9  Jldolph. 

The  courts,  both  in  England  and  Americii,  have  declared  it  to  be  the 
duty  of  the  master,  in  cases  of  absolute  necessity,  to  procure  another 
vessel  and  tranship  the  cargo,  upon  the  principle  that  he  becomes,  by  the 
disaster,  the  agent  of  the  owner  of  the  cargo  or  of  the  underwriter  on  the 
cargo,  and  that  what  may  be  done  ought  to  be  done  when  the  rights  of 
third  persons  are  essentially  concerned  in  the  act. — Shipton  v.  Thorn/on, 

9  Adolph.  <Sf  Ellis,  314.  And  he  must  carry  his  efTorts  to  obtain  another 
vessel  so  far  as  to  go  to  a  contiguous  port  to  procure  it,  if  one  cannot  be 
had  at  the  port  where  his  vessel  lies. — Schiejfiin  v.  jVew  York  Ins.  Co.,  9 
Johns.  Rep.,  21.  Se'irlc  v.  Scovill,  4  Johns:  Ch.  Rep.,  218.  Mumford  v. 
Com.  Ins.  Co.,  5  Johns.  Rep.,  262.      Wilson  v.  The  Royal  Ex.  Assur.  Co., 

2  Camp.  JV.  P.  Rep.,  623  ;  but  is  not  obliged  to  go  farther  than  to  a  port 
immediately  contisfuous  to  seek  another  vessel. — Satturs  v.  Ocean  Ins.  Co., 
12  Johis:  Rep.,  112. 

In  this  case  the  master  was  with  his  vessel  at  Kinsa.e,  in  Ireland, 
sixteen  miles  from  Cork  ;  and  the  court  held  that  he  was  not  bound  to  go 
to  the  latter  place  to  get  another  vessel.  The  same  court  have  re-affirmed 
this  rule  in  Treadwcll  v.  Union  Ins.  Co.,  6  Cow.  Rep.,  276.  See  on  this 
point  Herbert  v.  Hnllet,  3  Johns.  Cases,  93. 

It  has  been  very  recently  held  by  the  circuit  court  of  the  United 
States  for  the  Massachusetts  district,  that  where  the  cargo  is  so  much 
injured  that  to  convey  it  to  the  port  of  destination  will  endanger  the 
safety  of  the  ship  and  cargo,  or  it  will  become  entirely  worthless,  the 
master  is  bound  to  land  and  sell  the  cargo  at  tlie  place  where  the  neces- 
sity arises. — Jordan  et  al.  v.  Warren  Ins.  Co.,  Oct.  1,  1840.  Law  Reporter, 
Boston,  J\Iny,  1841,  and  by  Sumner'' s  Rep. 

If,  however,  the  vessel  can  be  repaired  in  a  seasonable  time,  and  the 
cargo  is  not  perishable,  the  master  is  not  bound  to  tranship ;  but  he  may 
detain  the  cargo  until  the  repairs  are  completed. —  Clark  v.  jMass.  Fiie  Sc 
M.  Ins.  Co.,  2  Pick.  Rep.,  104.  Palmer  v.  Lorillard,  16  Johns.  Rep.,  348. 
Broadhurst  v.  Columbian  Ins.  Co.,  9  Johns.  Rep.,  17.      Herbert  v.  Hal  let, 

3  Johns.  Rep.,  693.  Griswold  v.  J^'ew  York  Ins.  Co.,  1  Johns.  Rep.,  305. 
WUlings  V.  Blight,  2  Peters''  Ad.m.  Rep.,  289. 

If  the  cargo  is  of  a  perishable  nature,  and  there  is  neither  time  nor 
opportunity  to  consult  the  proprietor,  it  would  be  most  prudent  to  sell. — 
Saltus  V.  Ocean  Ins.  Co.,  6  Cowen's  Rep.,  270.      Liddard  v.  Loyses  et  ah, 

10  East's  Rep.,  526.  But  see  Gratitudine,  3  Rob.  Adm.  Rep.,  240.  Abbott 
on  Shipping,  part  2,  ch.  3,  sec.  8,  The  Packet,  3  Mason''s  Rep.,  255.  In 
all  cases  the  owner  of  the  cargo  should  be  consulted, —  Wilson  v.  Jliller 
et  a!.,  2  Starkie,  1.  American  Ins.  Co.  v.  Center,  4  Wendell's  Rep.,  52. 
Freeman  v.  East  India  Co.,  5  Barn.  Sf  Aid.,  617.  Abbott  on  Shipping,  pp. 
240,  241,  243,  fl?if/  notes.  But  it  should  be  remembered  that  the  master 
will  be  justified  in  selling  only  by  a  legal  necessity. — Bryant  v.  Commer- 
cial Insurance  Company,  13  Pick.  Rep.,  543.  Hall  v.  Franklin  Ins.  Co., 
9  Pick.  Rep.,  478. 

If  the  owner  of  a  vessel,  who  receives  goods  for  transportation, 
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tranship  them  without  necessity,  he  is  answerahle  for  a  loss  of  them  by 
capture  by  public  enemies. — Trott  v.  Wood^  1  Ga//.,  443. 

3.  Is  not  the  master  bound,  when  the  cargo  is  taken  on  board,  to  sail 
as  soon  as  the  weather  and  tide  will  permit  \ 

He  is  ;  but  he  ought  not  to  set  out  in  very  tempestuous  weather. — 
Ord.  of  Rotterdam^  art.  128.  Molloy,  book  2,  ch.  2,  sec.  4.  Roccus^ 
note  56. 

The  laws  of  Oleron,  of  Westcapelle,  and  of  Wisbuy,  expressly  make 
the  master  linble  for  any  damage  hnppening  to  the  cargo  in  consequence 
of  sailing  in  bad  weather. — Lois  D''Oleron,  art.  2.  Pard.  l,/>.  324.  Lois 
de  Westcapelle.,  jugement  2.  Ibid,  p,  311.  Droit  Mar.  dt  Wisbuy.,  art. 
16.  Ibid,  p.  471.  "  Consolato  del  Mare,  ch.  54,  99.  Pard.,  tome  2,  p.  104. 
But  they  held  him  justified  by  the  advice  of  a  majority  of  his  crew,  and 
sometimes  he  was  bound  by  the  advice  of  the  majority- — Lois  D''Oleron., 
art.  2,  2d  edit.  Pardessus,  tome  1,  p.  324.  Lois  de  Westcapelle,  juge- 
ment2,  p.  371. 

Particularly,  with  regard  to  the  necessity  for  a  jettison,  the  master 
could  justify  himself  even  against  the  consent  of  the  owners  of  the  <TOods, 
if  they  were  on  board,  by  taking  the  opinion  of  the  crew. — Lois  de  Wis- 
buy, art.  22.  Pardessus,  Lois  Mar.,  tome  1,  p.  475.  Consolato  del  Mare, 
ch.  54,  99.  Pardessus,  tome  2,  p.  104.  Droit  Mar.  des  R/iodi.ens,  ch.  9, 
38.  Pardessus,  Lois  Mar.,  tome  \,p.  243,  254.  Lois  D'' Oleron,  art.  8,  9. 
Ibid,  p.  328,  329.  It  is  still  the  same  in  the  French  law.— Z/'OrJ.  de  la 
Murine,  liv.  3,  til.  8.  art.  1.     Code  de  Commerce,  art.  410. 

But  the  master,  under  our  law,  has  the  sole  authority  in  the  govern- 
ment of  the  ship :  he  alone  has  the  right  to  direct,  subject  to  his  liability 
to  answer  for  any  abuse  or  misuse  of  his  power. 

In  the  case  of  the  jYimrod,  Ware's  Rep.,  1,  it  was  held  that  the  crew 
of  a  vessel  are  not  authorized  to  make  a  jettison  of  any  part  of  the  caro-o 
without  the  order  of  the  master. 

The  duties  of  the  captain  are  described  minutely  in  the  French  sta- 
tute code.  Every  ship  must  be  inspected  by  the  captain,  under  the  forms 
prescribed,  before  she  sails;  and  if  he  has  no  such  official  report  of  the 
vessel,  he  becomes  responsible  for  every  accident.  He  must  keep  a  reg- 
ular journal  of  events  on  the  voyage,  and  the  ordinances  prescribe  very 
sage  regulations  in  case  of  the  death  of  any  seaman  on  board,  touching 
his  effects.  He  must  be  exact  in  providing  the  requisite  ship's  papers 
before  he  sails,  such  as  the  bill  of  sale,  register,  rule  d''equipage,  bill  of 
lading,  and  charter-party;  proces  verbal,  clearance  at  the  customs,  and 
a  license  to  sail.  He  must  be  on  board  when  the  vessel  breaks  ground. 
He  is  answerable  for  damages  even  by  cas  fortuit,  when  the  goods  were 
on  deck,  unless  he  had  the  consent  of  the  owner  in  writing,  or  it  was  a 
coasting  voyage;  and  if  he  sails  in  conformity  to  the  regulations  of  the 
ordinances,  he  becomes  responsible  for  all  damages,  and  cannot  invoke 
the  exception  o{ force  majeure,  when  those  regulations  have  not  been  ob- 
served.— Ord.  de  la  Mar.,  art.  10,  tit.  Jettison^  art.  4.  Ord.,  1720, 
79 
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1739,  1779.      Code  ue  Coinm.,  art.  224,  225,  226,  228,  229.     Code  Civile 
art.  59,  86.      I  Emerigon,  374'.     Boulay-Paiy,  tome  2,  1.  35. 

4.  May  not  the  appointment  of  master  of  a  vessel  be  revoked  at  dis- 
cretion ? 

Mr.  Chancellor  Kent  says  it  may. — 3  Kent,  161. 

And  Mr.  Justice  Story  says,  the  owner  possesses  the  same  general 
powers  of  revocation,  either  entire  or  partial,  which  belong  to  the  rela- 
tion of  principal  and  agent  under  all  circumstances. 

But  where  the  master  is  part  owner,  the  common  law  is  inclined  to 
favor  him  with  possession  of  the  ship.  Some  special  reason  is  generally 
required  to  induce  the  court  to  interpose. —  The  JVew  Draper,  4  RoO.  Ji., 
287.  T/ie  Jo/inn  and  Siegmund,  Edwards'  Adm.  /?.,242.  The  Sea 
Renter,  1  Dod.  R.,  22. 

Aside  from  the  general  law  of  agencies,  the  laws  of  the  Ilanseatic 
League  probably  contain  the  earliest  positive  direction  upon  this  point. 
They  provide  that  the  co-ovk'ners  may  dismiss  the  master  in  certain  cases, 
provided  thej''  purchase  from  him  his  share  in  the  vessel,  if  he  has  any, 
according  to  the  valuation  that  shall  be  made  of  it  by  experts,  of  known 
impartiality. — Droit  Mar.  de  la  Ligue  Ans.,  Reces  de  1614,  tit.  2,  art.  4. 
Pard.,  tome  2,  /;.  532. 

And  in  the  Marine  Ordinance  of  Louis  XIV.,  we  find  the  following : — 

"  Pourront  tnus  propridaires  de  nnvires  congidier  le  maitre,  en  le 
remhonj-sant,  s^il  le  reqvtrait,  de  la  p  rt  qu'il  aura  au  vaisseau  av  dire 
de  gens  a  ce  connaissans." — VOrd.  de  la  Marine,  liv.  2,  tit.  8,  art.  4.  See^ 
also,  Valin,  Comm.,  tome  1,  p.  571,  ct  seq.  Code  de  Commerce  art 
218,  219. 

But,  to  return  to  the  master  who  is  not  part  owner  of  the  vessel,  it 
is  said,  that  his  authority,  upon  the  general  principles  of  the  law  of  agen- 
cies, may  be  revoked  at  the  pleasure  of  the  owners.  This,  however,  is 
to  be  understood  with  the  limitation,  that  the  owners  are  to  indemnify 
him  against  the  liabilities  incurred  in  the  course  of  his  connection  with 
the  ship.—  Story  on  Agency,  ch.  18,  sec.  466. 

The  French  law,  if  there  was  no  special  agreement  in  the  case, 
both  in  the  ordinance  of  1681,  and  in  the  new  code,  gave  to  the  owner 
the  power  to  discharge  the  master  at  his  discretion,  and  without  being 
responsible  in  damages  for  the  act- 

The  Code  de  Commerce,  art.  218,  declares,  "  The  owner  may  dismiss 
the  captain.  There  is  no  room  for  indemnity  if  there  is  no  agreement  in 
writing."  And  yet — would  you  believe  it! — the  French  law  will  not 
allow  the  master,  in  a  foreign  port,  to  pass  a  night  from  his  ship,  unless 
it  be  necessary  in  the  business  of  his  employers. — Pardessus,  tome 
3,  67. 

It  is  held  in  the  Scotch  Admiralty,  that  ship  owners  may  dismiss  the 
master  at  any  time,  v/ithout  cause  assigned  ;  and  the  majority  may  dis- 
miss him  in  his  character  of  master,  even  if  he  be  a  joint  owner. — BelVs 
Comm.,  vol.  \,p.  506,  508. 
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According  to  the  218th  art-of  the  Cohe  de  Commerce,  the  proprietor 
may  dismiss  the  captain,  even  without  indemnity,  if  there  be  no  written 
agreement  to  the  contrary. 

The  14'th  art.  of  the  Hans.  Ord.,  says,  "  Les  bourgeois  pourront  c/iasser 
et  casser  le  maitre,  avec  sujet  et  pour  cause  legitime,  en  lui  payant  sa  part 
du  navire  au  pnx  qu^il  Vaura  acheteT  The  reason  of  the  chiuse — "  Avec 
sujet  el  pour  caus£  legitime,^''  was,  that  it  was  the  custom  to  institute, 
as  master,  one  of  the  owners,  who  could  not  be  revoked  from  his  com- 
mand by  his  co-proprietors,  except  in  case  of  abuse  or  malversation  in 
his  office. 

The  Ord.  of  the  Marine  of  1681,  art.  4,  tit.  de  Prop.,  reserves  to  the 
proprietors  the  power  to  dismiss  the  captain  ;  and  Valin,  commentino- 
upon  the  article,  holds  that  the  captain  may  be  dismissed  for  any  cause, 
or  without  cause  ;  but  that  the  owners  will  be  responsible  in  damages  to 
be  settled  at  the  discretion  of  the  judge,  according  to  the  circumstances. 
This  was  the  practice  in  France,  under  the  Ord.  Emerigon,  tome  2,  page 
359. 

The  office  of  captain,  conferred  by  the  proprietor,  is  a  commission 
of  confidence,  and  purely  voluntary,  a  simple  mandate,  subject  to  the 
rules  which  govern  contracts  of  that  nature;  and,  as  the  mandator  may 
revoke  a  mandate  at  will,  without  being  obliged  to  produce  his  reasons, 
as  a  mandate  determines  by  revocation  ;  and,  as  nothing  ought  to  restrain 
a  proprietor  in  his  choice,  it  follows,  as  a  consequence,  that  "/e  proprie- 
t  lire  peut  cong^dier  le  capitaine,  et  quHl  n'y  a  pas  lieu  a  indemnite  s''il  ny 
a  convention  par  ecrit.^'  This  disposition  is  not  in  derogation  of  the  ge- 
neral principles,  but  it  is  a  necessary  application  of  the  principles  of  the 
contract  of  mandatttm-,  which  controls  other  considerations,  and  the  cap- 
tain can  have  no  reasonable  cause  to  complain,  for  he  may  make  such 
stipulations  with  the  proprietor  as  he  may  think  proper  for  his  indemnity, 
in  case  of  revocation.  Le  proprietaire  d'un  navire  pret  a  mettre  a  la  voile, 
voulant  user  de  la  facuUe  que  lui  donns  la  loi  de  congedier  le  capitaine,  peut 
saisir  de  cette  demande  le  tribunal  de  commerce  etabli  dans  le  port  oH  le  na- 
vire est  amarre,  encore  que  le  capiiaine  n''y  ait  pas  son  domicile. — Arret  de 
Brux.,  16  Mai,  1825.     Jurisprudence  de  Brux.,  1825,  2c/  part,  p.  3. 

5.  Has  the  master  a  lien  on  the  ship  for  his  wages  \ 

It  seems  not,  neither  by  the  laws  of  England  nor  the  United  States. 
— 12  Mod.  Rep.,  405.  See  also  Read  v.  Chapman,  2  Sh.,  937.  Ragg  v. 
King,  Ibid,  858.  Clay  v.  Ludgruve,  Salk.,  33.  1  Ld.  Roym.,  576. 
Cnrth.,  518.  The  George,  1  Sumner's  Rep.,  151.  The  Favorite,  2  Rob. 
Ada.  Rep.,  192.  Smith  v.  Plummer,  1  Barn.  Sr  Aid.,  575.  Atkinson  v. 
Cotesworth,  b  D.  Sr  R.,  552.  Wilkinson  v.  Carmichael,  Doug.  Rep.,  101. 
Ilussey  V.  Christie,  9  East's  Rep.,  426.  The  ship  Grand  Turk,  1  Paine's 
Rep.,  73.  Fisher  v.  Willing,  8  Serg.  £>-  Rawle,  1 18.  Drinkwater  v.  The 
Spartan,  Ware's  Rep.  149.  The  ship  Packet,  3  Mason's  Rep.,  255. 
WilLird  V.  Dorr,  3  Ibid,  91,  161.  The  steamboat  Orleans,  11  Peters'  S.  C. 
Rep.,  175. 

Mr.  Chancellor  Kent  says  that  the  rule  has  its  foundation  in  policy 
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and  the  benefit  of  navigation,  and  that  it  would  be  a  great  inconvenience 
if  on  the  change  of  a  captain  for  misbehavior,  or  any  other  reason,  he 
would  be  entitled  to  keep  possession  of  the  ship  until  he  was  paid,  or  to 
enforce  the  lien  while  abroad,  and  compel  a  sacrifice  of  the  ship. — 'id 
Kent,  p.  166,  Ed.  1840. 

6.  Has  the  master  a  lien  on  the  freight  for  his  wages  % 

It  seems  not,  agreeably  to  the  English  authorities. — 12  Mod.  Rep., 
405.  See,  also.  Read  v.  Chapman,  2  Sh.,  937.  Ragg  v.  King,  Ibid^  858. 
Clay  V.  Sudgi'ave,  Salk.,  33.     1  Lord  Raym.,  576. 

So  far  as  my  information  extends  on  the  subject,  this  question,  in  the 
United  States,  has  been  adjudicated  but  in  few  cases  only.  Most  of  the 
cases  in  which  the  master's  lien  on  freight,  for  advances  made  or  liabili- 
ties incurred  by  him  in  the  course  of  the  voyage,  is  considered,  do  not 
include  his  wages  expressly. — Shaw  v.  Cooking,  7  J^^ew  Hamp.  Rep.,  19. 
Millard  v.  Hallet,  2  Cairns'  Rep.,  77.  The  ship  Packet,  3  Mason's  Rep., 
255.  Lane  v.  Penniman,  4  Mass.  Rep.,  92.  Lewis  v.  Hancock,  11  Ibid, 
72.     Cowing  v.  S7iow,  11  Ibi(l,4'15. 

But  in  higersoll  v.  Van  Bokkelin,  the  supreme  court  of  New  York 
included  the  wages  of  the  master  amongst  the  items  for  which  he  was 
held  to  have  a  lien  on  the  freight. — Ingersoll  v.  Van  Bokkelin,  7  Cow.,  670. 
But  this,  as  to  the  wages,  was  overruled  in  the  court  of  errors. — 5  Wen- 
dells Rep.,  314. 

Judge  Ware,  in  the  district  court  for  Maine,  has  supported  the  lien 
on  freight,  for  wages.  He  puts  it  on  the  ground  of  analogy  with  his  lien 
on  the  freight  for  advances,  which  the  prior  cases  had  settled.  "  Why 
does  not,"  he  asks,  "  his  prior  right  for  his  wages  rest  on  as  good  ground 
as  for  his  liabilities  or  disbursements  1  The  money  is  as  much  due  to  him 
in  one  case,  as  the  other,  and  the  credit  has  in  each  grown  out  of  the 
same  service — a  service  which  has  contributed  to  create  the  fund  against 
which  his  claim  is  made.  His  wages  are  as  much  a  charge  on  the  earn- 
ings of  the  ship,  as  those  of  the  seamen,  or  as  the  advances  which  he 
makes  for  incidental  expenses." — Drinkwater  v.  The  Spartan,  Ware's 
Rep.,  163.  Perhaps  the  question,  in  the  United  States,  is  not  yet  well 
settled. 

Although  it  may  be  otherwise  in  England,  in  this  country  the  master 
of  a  vessel  has  a  lien  on  the  cargo,  for  money  expended  or  debts  neces- 
sarily incurred,  in  that  charncier. ^Jfewhall  v.  JJunlap,  2  Sheplcy,  180. 
Ingersoll  v.  Van  Bokkelin,  7  Cowen,  670.     3  Kent's  Com.,  167. 

OF  THE  RIGHTS  AND  DUTIES  OF  SEAMEN. 
1.  Who  are  included  under  the  term  mariners  1 

Master,  mate,  and  seanrien,  of  every  rank,  are,  by  the  universal  assent 
of  the  maritime  world,  and  in  all  jurisprudence,  placed  under  the  general 
definition  of  mariners. — Hobartv.  Drog,  lOPtieis'  Rep.,  108.  The  jlnna, 
1  Mason's  Rep.,  508. 
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And  the  cabin-boy,  and  carpenter,  cook,  and  steward,  purser,  surgeon, 
and  cooper,  oj>  board  whaling  or  other  fishing  vessels,  have  been  specially 
treated  by  the  courts,  as  belonging  to  the  general  class  of  mariners. — 
Wheeler  v.  Thompson,  1  Sti'a.,  707.  The  Lord  Hobart,  2  Dodson's  Jldm, 
Rep.,  100.  Black  v.  The  Louisia?ia,  Peters''  Adm.  Decis.y  268.  Turner^s 
case,  Wnre^s  Adm.  Decis.,  83.  The  Prince  George,  3  Hag.  Adm.  Rep., 
376.  J\Ji!ls  V.  Long,  Sayer,  136.  Shaw  v.  The  Lelhe,  Bee's  Adm.  Rep., 
42'i.  U?iited  States  v.  Thompson,  1  Sumner^s  Rep.,  168.  Macomber  et  at. 
V.  Thompson,  1  Sumner''s  Rep.,  384. 

Engineers  and  firemen  on  board  steam  vessels  naviwatinor  the  hiarh 
seas,  are  also  recognized  as  mariners,  m  the  case  of  Wilson  v.  The  steam,' 
boat  Ohio,  Gilpin^s  Rep.,  505. 

2.  What  have  the  laws  of  the  United  States  provided,  with  regard  to 
shipping  articles  1 

The  act  of  Congress  requires,  that  in  seamen's  shipping  articles,  the 
voyage  and  term  of  time  for  which  the  seamen  maybe  shipped,  be  speci- 
fied. The  regulation  relates  to  voyages/rom  a  port  in  the  United  States, 
and  it  does  not  apply  to  a  voyage  commencing  from  a  foreign  port,  to  the 
United  States.  The  voyage,  within  the  intendment  of  the  statute,  means 
one  having  a  definite  commencement  and  end.  The  terminus  a  quo,  and 
the  terminus  ad  quem,  must  be  stated  precisely  ;  and  in  a  case  of  a  general 
adventure,  the  term  of  service  must  be  specified.  A  voyage  from  New 
York  to  G\iXiX(^o^  and  elsewhere,  means,  in  shipping  articles,  a  voyage  from 
New  York  to  Curaqoa,  and  the  word  elsewhere  is  rejected  as  being  void 
for  uncertainty.  Shipping  articles  are  contracts  in  writing,  or  in  print, 
declaring  the  voyage  and  the  term  of  time  for  which  the  seamen  are  ship- 
ped, and  when  they  are  to  render  themselves  on  board  ;  and  the  articles 
are  to  be  signed  by  every  seaman  or  mariner,  on  all  voyages  from  the 
United  States  to  a  foreign  port,  and,  in  certain  cases,  to  a  port  in  another 
state,  other  than  an  adjoining  one-  If  there  be  no  such  contract,  the  mas- 
ter is  bound  to  pay  to  every  seaman  who  performs  the  voyage,  the  hicrhest 
wages  given  at  the  port  for  a  similar  voyage,  within  the  three  nfxt  preced- 
ing months,  besides  forfeiting,  for  every  seaman,  a  penalty  of  twenty  dol- 
lars. The  seamen  are  made  subject  to  forfeitures,  if  they  do  not  render 
themselves  on  board  according  to  the  contract,  or  if  they  desert  the  ser- 
vice ;  and  they  are  liable  to  summary  imprisonment  for  desertion,  and  to 
be  detained  until  the  ship  be  ready  to  sail. 

3.  What  are  the  duties  of  mate  1 

His  particular  duties  perhaps  depend  more  on  xxxatiex  o[ fact,  than  of 
law,  and  will  be  governed  much  by  the  usages  of  different  countries  ;  but 
his  general  duties  are  to  exercise  a  superintendence  over  whatever  relates 
to  the  service  of  the  ship,  and  to  give  information  to  the  master  of  what- 
ever requires  his  attention.  It  is  also  his  duty  to  attend  to  the  receiving, 
stowing  and  delivery  of  cargo,  and  while  at  sea  to  aid  and  assist  the  mas- 
ter. The  contract  of  the  mate  implies  competency,  as  well  as  that  of  every 
other  seaman.     By  the  Consulat,  if  the  mate  was  incompetent,  the  master 
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might  displace  him,  and  he  was  liable  in  damages  for  the  injuries  resulting 
from  his  want  of  skill  ;  and  indeed,  it  has  been  held  by  oiir  own  courts, 
that  the  mate  may  forfeit  his  right  to  command  and  wages,  by  fraudulent, 
unfaithful  and  illegal  p"actices,  by  gross  and  repeated  negligence,  or  fla- 
grant, wilful  and  unjustifiable  disobedience,  by  incapacity  brought  on  him 
by  his  own  fault,  or  palpable  want  of  skill  in  his  profession  ;  but  the  causes 
of  removal  should  be  plain,  strong,  evident,  and  legally  important.  But  if 
the  master  took  him  with  a  previous  knowledge  of  his  capabilities,  he 
cannot  afterwards  displace  him  for  want  of  professional  skill  alone.  This 
rule,  however,  relates  only  to  the  case  of  the  party  originally  shipping  in 
the  character  of  mate,  for  it  seems  that  temporary  appointments  made  by 
the  master  during  the  voyage,  are  held  more  at  his  pleasure. — Consolato 
del  Jilare,  ch.  17,  62.  Pardessus,  tome  2,  p.  70.  UOrd.  de  la  Marine,  liv. 
2,  tie.  5.  Valines  Com.,  tome  1,  p-  494,  et  seq.  Mitchael  v.  The  Orizinaho, 
1  Peters^  jjdjn.  i?.,  250.  Robinelt  v.  The  Exeter,  2  RobinsoJi's  Adm,  li., 
261.  Thompson  v.  Busch,  4  Washington's  R.,  338.  Atkins  v.  Barrow,  1 
Peters'  Adm.  R.,  244. 

But  with  regard  to  the  discharge  of  the  mate,  and  other  officers  of 
the  ship,  by  the  master,  during  the  voyage,  courts  are  not  inclined  to  lend 
a  very  ready  ear,  and  will  insist  upon  an  adequate  cause  existing  to  justify 
it  by  proof  of  gross  misconduct  or  disobedience. — Robinet  v.  The  ship 
Eieter,  2  Rob.,  26 1 .  Galloway  v.  Morris,  3  Yeates  Rep.,  445.  Atkins  v. 
Burrows,  1  Peters''  Adm.  Rep.,  246. 

By  the  general  maritime  usage,  it  is  also  his  duty  to  keep  the  log- 
book, in  which  he  should  make  a  faithful  and  minute  journal  of  the  voyage. 
— Jacobson's  Sea  Laws,  book  2,  ch.  2.  By  the  Consolato,  the  mate,  when 
in  health,  was  forbidden  to  undress  himself. — Ch.  17,  62.  VOrd.  de  la 
M'irine,  liv.  2,  tit.  7,  art.  8. 

Bj^  the  Danish  code,  the  mate  is  liable  to  capital  punishment  if  he  is 
unable  to  make  good,  losses  occasioned  by  his  want  of  skill. — Jacobson's 
Sea  Laws,  book  2,  ch.  2. 

Lord  Stowell  said,  that  officers  came  before  the  courts  with  as  strong 
a  title  to  indulgence  and  a  favorable  attention,  as  common  mariners,  as  an 
injury  done  to  their  character  was  likely  to  be  attended  with  consequences 
of  a  more  serious  nature.  These  considerations,  he  observes,  are  suffi- 
cient to  place  officers  also  under  the  particular  protection  of  the  court  ;  at 
the  same  time,  this  must  not  be  so  understood  in  either  case,  as  if  the 
court  show  such  a  blind  indulgence  as  should  overrule  the  real  justice  of 
the  case  ;  it  is  only  such  an  indulgence  as  the  equitable  considerations 
of  public  utility  require,  which  can  seldom,  in  such  cases,  any  more  than 
in  others,  be  separated  from  particular  justice. — Robinet  v.  The  Exeter,  2 
Rob.  Adm.  Rep.,  261. 

But  while  the  master  is  on  board,  the  station  of  mate  is  essentially 
subordinate.  He  has  no  authority,  nor  has  any  other  subordinate  officer, 
to  inflict  punishment  on  a  seaman,  for  any  cause  or  at  any  time,  except 
when  it  is  at  the  moment  absolutely  required,  by  the  necessities  of  the 
ship's  service,  to  compel  the  performance  of  duty. — Ward  v.  Ames,  9 
Johns.  R.,  138.  Butler  \.  McLellan,  Ware's  R.,  219.  Rice  v.  The  Polly 
and  Kitty,  2  Peters^  Adm.  R.,  420.      Thomas   v.    La?ie,   2   Sumner^s   R.,  1. 


THE    LAW    OF    SHIPS    AND    MARITIME    COMMERCE.  631 

United  States  v.  Taylor^  Ibid,  584.  Elwell  v.  Martin,  Ware's  R.,  53. 
The  reason  assigned  by  Va/in,  Com.,  tome  1,  p.  494',  seems  a  very  consis- 
tent one :  "  Quand  deux  mailres  independans  Vun  au  Vautre  seraient  de  trop 
sur  u?i  navire^ 

Tlie  mate  is  the  next  highest  officer  on  board,  and  in  the  absence  of 
the  master,  takes  command  of  the  ship  ;  and  if  the  master  dies,  the  mate 
succeeds  to  his  authority,  but  he  is  accountable  only  for  his  own  trans- 
actions ;  is  entitled  to  an  extra  compensation  as  master,  and  may  sue  in 
admiralty  for  his  wages  as  mate  acting  as  master. — Atkins  v.  Burrows,  1 
Peters'  Jidm.  R.,  218.  Orne  v.  Townsend,  4  Mason's  R.,  541.  The  George, 
1  Sumner^s  R.,  15 1.  United  Sta'es  v.  Taylor,  2  Sumner'' s  /?.,  584.  The 
Favorite,  2  Robinson's  Adm.  R.,  232. 
www 

4.  What  is  the  nature  of  the  contract  between  the  captain  and  seamen  % 

It  is  a  contract  of  hiring,  by  which  the  sailor  hires  to  the  captain  of 
the  ship  his  services  for  a  voyage,  for  a  sum  which  the  captain  engages 
to  pay.  This  contract  may  take  place  in  four  different  manners:  Au 
Voyitge  ;  Au  Mois  ;  Au  Profit,  ou  a  la  Part ;  Au  Fret. 

In  the  contract  by  the  voyage,  the  seaman  hires  his  services  to  the 
ship  for  a  voyage,  for  which  the  captain  agrees  to  pay  him  a  certain  sum 
for  the  .whole  voyage. 

In  the  contract  by  the  month,  the  master  agrees  to  pay  the  mariner 
so  much  per  month  during  the  voyage.  Though  the  hiring  is  by  the  month, 
the  mariner  is  obliged  to  remain  in  the  ship  during  the  voyage,  however 
long  it  may  continue  ;  the  expression  by  the  month,  signifies  no  more  than 
a  manner  of  payment,  and  does  not  relate  to  obligations  of  the  seamen. 

In  the  contract  at  a  certain  part  of  the  profit,  the  seaman  engages  to 
serve  the  master  of  the  ship  during  a  certain  time,  or  during  a  certain 
voyage,  for  a  certain  part  which  the  master  engages  to  give  him  in  the 
profits  which  the  ship  shall  make.  This  species  of  contract  is  a  com- 
mon manner  of  hiring  seamen  to  fit  out  armed  private  cruisers,  and  vessels 
engaged  in  the  fisheries. 

The  fourth  species  is  where  the  seaman  engages  to  serve  during  a 
certain  voyage,  for  a  certain  portion  of  the  freight  which  the  captain  shall 
receive  upon  delivering  the  cargo. — Targa,  p.  159.  Valin  sur  Part.  1, 
tit.  Layers  des  Matelots.     Boulay-Paty,  tome  1,  tit.  5,  sec.  1. 

This  contract  of  hiring,  which  takes  place  between  the  captain  or 
proprietors,  and  the  seamen,  imposes  upon  them  equal  obligations  on  the 
part  of  the  captain  :  1st.  To  pay  the  seamen  the  wages  agreed  upon.; 
2d.  To  furnish  them  with  provisions  during  the  time  of  the  service; 
3d.  To  furnish  them  with  care  and  medicines  when  necessary  ;  4lh.  In 
certain  cases  to  furnish  them  with  money,  sufficient  to  pay  their  expenses 
home. — Id. 

5,  May  not,  by  the  laws  of  the  United  States,  a  seaman,  who  fails  to 
render  himself  on  board  according  to  his  contract,  be  pursued  and  arrested 
wherever  he  may  be  found,  and  compelled  to  complete  his  engagement 
of  service  1 
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He   may. — ^ct  U.  S.,  20th  July,   1790,  sec.  7. — And  the  same  pro- 
vision   fur   apprehension   and  compulsion   is  made  in  England. ^ct  2, 

Geo.  2,  c/i.  35.  sec.  3,  4,  and  31.  Geo.  3,  ch.  39,  sec.  3  ;  now  consolidatea 
by  5  and  6.  Wm.  4,  ch.  19  j  and  by  the  French  ordinance  the  law  is  the 
same. — L'Ord.  de  la  Marine,  liv.  2,  tit.  7,  art.  3. 

6.  Are   not  seamen  bound   to  assist   in  defending  the   ship  against 
pirates  X 

They  are,  by  the  positive  law  of  some  countries  ;  and  perhaps  by 
the  general  law  of  the  sea,  even  at  the  risk  of  their  lives,  and  a  refusal 
to  do  so  is  punished  criminally.     Such  is  the  law  of  England. — 16   Car. 
2,  ch.  6,  22,  23.     Car.  2,  ch.  11.     11  and  12,   W.  3,  ch.  7,  sec.  9  ;  and  in 
France  also. — VOrdon.  de  la  JMarine,  liv.  2,  tit.  7,  art.  9. — It  has  been  re- 
marked by  Pothier,  in  speaking  of  hire  of  seamen  by  the  month,  or  by  the 
voyage,  in  other  respects  the  mariner's  contract  is  a  true  contract  for  the 
hire  of  services.     And  it  is  to  be  so  regarded  both  in  the  United  States 
and  in  England  whether  the  hire  be  by  the  month  or  by  the  voyage,  or  on 
a  share  of  the  profits,  or  of  the  freight — most  of  the  continental  jurists  con- 
sider the  contract  on  freight  or  profits,   a  kind  of  partnership.     Fothier 
enumerates  four  different  forms,  or  kinds  of  the  mariner's  contract,  (as  do 
Valin  and  Jacobson. — Jlxi  voyage  ;   au  mois  ;   au  profit,  ou  a  la  part:  au 
fret ;  the  two  first,  being  on  a  stipulated  sum,  he  calls,  des  especes  de  con- 
trats  de  socitte.      Pothier,   Traitc   de  Louoges  maritimes,  J^o.    160,    161. 
Edition  Dupin,  tome  4,  p.  399.     See  also  Valin,  tome  1,  p.  676.     Jacob- 
son^s  Sea  Laws,  Look  2,  ch.  2.     Lord  Tenterden  seems  to  have  taken  the 
same  view  of  the  contract  on  profits. — See\^bbott  on  Shipping,  part  4,  ch. 
1,  p.  432.     Amer.  Edit.,  1829.— Fishing  contracts,  in  regard  to  the  form  of. 
contract  under  which  the  seamen  receive  a  proportion  of  the  proceeds  for 
I  heir  services,  seem,  in  modern  times,  to  approach  nearest  to  the  principles 
of  contract  of  partnership.     But  it  has  been  well  settled  by  the  courts  of 
comtnon   Jaw  and  admiralty,  that  the  mariners  are  not  partners  with   the 
owners,  but  the  share  of  each,  when  ascertained,  is  not  only   in  lieu  of 
wages,  but  is  to  be  treated  in  ail  respects  as  stipulated  wages  are  treated. 
jMair  v.  Glejinie,  4  M.  and  Selw.,  240.     Wilkinson  v.  Frazier,  4  Esp.  Rep., 
IS2.     The   Crusader,    Ware's  Rep.,  437.      The  Frederick,   5   Rob.   Jidm. 
Rep.,  8.     Baxter  v.  Rodman.  3  Pick.  Rep.,  435.     Rice  v.  Austin,  17  Mass. 
Rep.,  197.     Day  v.  Boswell,  1  Camp.  Rep.,  329. 

By  the  statute  of  the  United  States  for  the  regulation  of  merchant 
seamen,  on  all  voyages  to  foreign  ports,  and  in  coasting  voyages,  other 
than  to  an  adjoining  state,  the  time  when  each  seaman  shall  render 
himself  on  board  is  to  be  made  part  of  the  written  contract,  by  a  memoran- 
dum set  against  his  name  at  the  foot  oi  the  paper ;  and  if  any  seaman 
does  not  so  render  himself  on  board,  or  deserts,  so  that  the  ship  proceeds 
to  sea  without  him,  he  forfeits  a  sum  equal  to  his  advance  wages,  over  and 
besides  such  advance. — Act  U.  .S.,  1790,  ch.  56,  sec.  2.  By  the  Act  U.  5'., 
20^A  July,  1790,  sec.  7,  authority  is  given  to  arrest  deserters,  by  a  warrant 
from  a  magistrate,  but  does  not  supersede  the  authority  v.hich  the  master 
has  under  the  general  maritime   law,  to  retake  a  deserting  seaman,  and 
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confine  him  on  board  the  vessel. — Turner's  Case,  Ware's  Rep.,S3. — With 
ve2:ai''-i  to  !iirii!g  inafiners  ihere  are  many  general  obligations  of  the  parlies 
to  the  contract,  which  inay  or  may  not  be  included  in  their  written  agree- 
ment. But  if  the  articles  are  wholly  silent  upon  such  points,  law  and 
reason  will  nevertheless  imply  those  engagements  on  the  part  of  the  mas- 
ters and  owners,  to  the  mariners  :  the  following  are  among  the  principal : 

The  iirst  obligation  on  the  part  of  the  owner  and  master  is  to  pay  the 
wages  agreed  upon. — Pothier,  Louages  Marilimes,  JVo.  178. — Another  im- 
plied engagement  on  the  part  of  the  owner  and  master  is,  that  the  voyage 
shall  be  legal,  as  regards  foreign  or  their  own  governments. — Dixon  v. 
The  Cyrus,  Peters'  JlJm.  Rep.,  407. 

It  is  also  implied  in  the  contract  of  the  owner  and  master  witli  the 
seaman,  that  at  the  commencement  of  the  voyage,  the  ship  shall  be  fur- 
nished with  all  the  necessary  and  customary  requisites  for  navigation,  or, 
as  the  term  is,  shall  be  seaworthy. — Dixon  v.  The  Cijrus,  Peters''  Adm, 
Rep.,  407. 

It  is  also  an  implied  obligation  that  the  voyage  shall  be  definite  and 
certain,  and  shall  not  be  deviated  from — that  is,  that  there  shall  not  be  a 
spontaneous  deviation  of  importance — for  if  so,  the  mariner  is  entitled  to 
his  discharge  ;  and  if  he  does  not  choose  to  leave  the  vessel,  he  is  entitled 
to  additional  compensation. — Alagee  v.  Ship  Moss,  Gilpin's  Rep.,  2 19. 
The  Cambridge,  2  Hag.  Adm.  Rep.,  243.  The  George  Home,  1  Hag.  Adm. 
Rep  ,  370.  The  Countess  of  Har court,  1  Hag.  Adm.  Rep.,  248.  Mur- 
ray  v.  Kellogg,  9  Johns.  Rfp.,  227.  1  Hall's  Am.  Law  Journal,  207. 
Broion  v.  Jones,  2  Gallison's  Rep.,  477.  Moran  v.  Bandin,  2  Peters* 
Adm.  Rep.,  415.  Douglass  v.  Eyre,  Gilpin's  Rep.,  147. — But  deviations 
from  accident  or  overruling  authority,  do  not  amount  to  a  breach  of  the 
owner's  contract  with  the  mariner. — The  Cambridge,  2  Hag.  Adm.  Rep., 
243. 

It  is  true,  the  ancient  maritime  laws  contained  different  provisions 
with  respect  to  the  obligations  of  the  seamen,  when  the  master,  having 
arrived  at  the  outward  port  of  destination,  should,  of  his  own  act,  deter- 
mine to  go  further  ;  under  some  codes,  the  seamen  were  discharged  from 
their  contract,  and  were  not  bound  to  go  further  without  a  new  ao-ree- 
ment. — Les  Assizes  et  Usages  du  Royaume  de  Jerusalem.  Pardessus,  Lois 
J\Iaritimes,  tome  1,  p.  279. 

By  the  laws  of  some  of  the  other  codes,  the  master  was  obliged  to 
give  them  an  additional  compensation,  which  they,  however,  were  bound 
to  accept,  without  the  right  to  elect  a  discharge.— D/ojV  Alar,  de  Dane- 
marck,  22  Pardessus,  tome  4,  p.  275.  See  also  Jacob. on's  Sea  Laws,  p. 
142,  by  Frick.  Consolato  del  JWare,  ch.  116.  Pardessus,  tome  2,  p.  144. 
Lois  de  Westcapelle,  Jugement  21.  Pardessus,  tome  1,  p.  383.  Lois 
D'Oleron,  art.  20.    Pardessus,  tome  1,  p.  337. 

The  Act  of  Congress,  of  1840,  empowers  American  consuls,  or  com- 
mercial agents,  in  foreign  ports,  to  inquire  into  the  causes  of  deviation, 
and  to  discharge  the  crew  if  they  require  it,  and  the  master  is  to  pay  an 
advance  of  three  months'  wages,  in  case  the  deviation  is  in  violation 
of  the  mariner's  contract. — Act  of  the  United  States,  20th  July,  1840, 
section  9. 

80 


63+  THE    LAW    OF    SHIPS    AND    MARITIME    COMMERCE, 

It  is,  further,  a  part  of  the  general  obligations  of  the  contract,  that  the 
mariner  shall  be  treated  with  decency  and  humanity  by  the  master  and  his 
officers,  and  by  his  shipmates. — Sleele  v.  Thatc/ier,  IVare^s  R.,  91.  J\la- 
gee  V.  Ship  Moss,  Gilpin's  i?.,  219.  Lintand  v.  Stephens, 'i  Espinasse, 
269.  Rice  v.  The  Polly  and  Kitty,  Pet.  ^dm.  R.,  420.  Shenvood  v.  Mc- 
Intosh,  Ware's  R.,  109. 

Also,  that  the  owners  and  master  shall  provide  for  the  subsistence  of 
the  mariners  during  the  time  of  the  continuance  of  the  contract,  in  such 
manner  and  with  such  provisions  as  the  positive  law  of  their  country  en- 
joins.'— Pothier,  Louages  J\Iaritimes,  n.  215,  edit.     Dupin,  tome  4,  425. 

It  also  provides,  that  the  seamen's  expense  of  all  sickness  and  inju- 
ries,  occurring  while  in  the  ship's  service,  not  occasioned  by  their  own 
faults  or  vices,  or  while  absent  upon  their  own  business  or  pleasure,  shall 
be  defrayed.— Po^/ize/-,  Louages  Mar.,  n.  188,  189,  190,  191.  Valin,  Com., 
tome  1,  p.  721. 

This  is  the  law  of  the  United  States,  and  the  fullest  effect  has  been 
given  to  it  by  the  courts. — Acts  U.  S.,  20th  July,  1790,  ch.  .^)6,  sec.  8  ; 
and  2d  March,  1805,  ch.  88.  Harden  v.  Gordon,  2  Mason's  R..  541. 
Walton  V.  The  jYeptune,  Pet.  Jldm.  R.,  142,  152.  Pierce  v.  The  Enter- 
prise, Gilpin  s  R.,  435.     Reed  v.  Canjield,  1  Sum7ier^s  R.,  192. 

It  is  an  old-established  principle  in  maritime  law — indeed,  it  has  ex- 
isted for  ages,  [Droit  Mar.  des  Rhodiens,  Pardessus,  tome  1,  p.  258.  Lois 
D'Oleron,  art.  6,  7.  Ibid,  p.  327),  and  was  followed  in  the  French  ordi- 
nance, VOrd.  de  la  Marine,  liv.  3,  tit.  4,  art.  11,  that  the  master  should 
bring  the  seamen  back  to  their  own  country. 

The  foregoing  constitute  a  part  of  the  important  obligations  assumed 
by  the  owner  and  master  in  favor  of  mariners.  Many  important  obliga- 
tions may  also  be  enumerated,  assumed  by  the  mariners  themselves,  to- 
wards the  master  and  owner.     The  following  form  a  part : — 

1.  It  is  the  duty  of  a  seaman  to  exert  himself  to  the  utmost  in  the 
service   of  the   ship,   for  the  compensation   stipulated   in  his   contract. 

2.  There  is  an  implied  warranty,  in  the  mariner's  contract,  that  the  party 
is  competent  in  knowledge  and  bodily  health,  to  the  station  for  which  he 
contracts.  3.  That  the  seamen  shall  render  themselves  on  board  at  the 
day  and  hour  agreed  upon,  and  from  thence  to  the  completion  of  the  voy- 
age, remain  in  the  service  of  the  ship.  4.  It  is  an  obligation  assumed  by 
the  seamen  to  obey  all  lawful  commands  of  the  master,  and  not  to  violate 
the  discipline  and  economy  of  the  ship.  This  obligation  is  almost  uni- 
formly made  a  part  of  the  written  contract. — .Abbott  on  Shipping,  p.  2,  ch. 

3,  sec.  4,  S)-  ^pp.,  no.  5.  SteePs  Shipmaster's  ..Assist.  {Lond.,  1S37)  p.  23, 
33.  But  apart  from  all  express  contract,  it  results  from  the  nature  of  the 
master's  authority  over  the  crew,  and  their  relation  to  the  ship. —  Valines 
Comm.,  tome  1,  p.  447. 

7.  When  a  mariner  has  hired  his  services  to  a  vessel  for  a  definite  voy- 
age, can  he  abandon  the  vessel  until  the  voyage  is  finished  1 

He  cannot.  The  rescission  of  his  contract,  at  his  own  pleasure,  has 
never  been  sanctioned  by  any  country. 

It  has  been  held,  that  a  refusal  to  do  duty  at  a  moment  of  high  ex- 
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citement  from  punishment,  is  not  a  forfeiture  of  wages,  unless  followed 
by  obstinate  perseverance. — Orme  v.  Townsend,  4>  Mason's  R.,  84. 

Desertion  has  been  guarded  against  by  various  penalties  in  the  mari- 
time law  of  different  countries,  and  pervades  generally  the  ordinances  of 
maritime  nations,  all  of  which  concur  in  the  principle,  that  desertion  in- 
curs a  forfeiture  of  wages  antecedently  earned. — Droit  Mar.  de  la  Ligue 
Anseatique^  Reces  de  1634,  tit.  4,  art.  25.  Pardessus,  tome  2,  p.  542. 
VOrd.  de  la  Marine.,  liv.  2,  tit.  7,  art.  3.  Valin's  Comm.,  tome  1,  p.  534. 
Droit  Alar,  de  Wisbuy,  art.  62.  Pardessus,  tome  1,  p.  500.  Consolato 
del  Mare,  ch.  112,  157,  113,  158.  Pardessus,  tome2,  p.  141,  142.  VOrd. 
de  Charles  V.,  1551,  ar/.  6,  7,  9.  Pardessus,  tome  4,^.  46,  47.  Abbott 
on  Shipping,  p.  463. 

If  seamen  desert  the  ship  under  circumstances  of  danger  or  dis- 
tress from  perils  of  the  sea,  when  their  presence  and  exertions  might 
have  prevented  damage,  or  restored  the  ship  to  safety,  they  forfeit  their 
wages  and  are  answerable  in  damages. — Sims  v.  Alariners,  1  Peters* 
Ad'ai.  R.,  395. 

It  is  desertion  wantonly  to  neglect  or  refuse  to  rejoin  the  ship,  after 
a  temporary  separation  by  capture,  when  the  vessel  is  released. — Board- 
man  v.  The  Elizabeth,  Pet.  Adm.  R.,  128. 

If  a  mariner  is  absent  with  leave,  and  refuses  to  return  to  the  vessel 
when  ordered  by  the  master,  it  is  a  desertion. — The  Bulmer,  1  Hag.  Adm. 
R,,  163.     The  Jupiter,  2  Ibid,  221. 

Quitting  the  ship  before  arrival  and  mooring  constitutes  a  desertion. 
—  The  Baltic  Merchant,  Edwards^  Adm.  R.,  86.  The  Pearl,  5  Robinson's 
Adm.  R.,  224.     Cloutman  v.  Tennison,  1  Sum.  R.,  374. 

In  the  sense  of  the  maritime  law,  desertion  is  leaving  the  ship  and 
her  service,  not  only  without  leave,  but  with  an  intent  not  to  return  again 
to  the  ship's  duty. 

A  mere  absence  without  leave,  therefore,  is  one  thing,  and  a  final 
quitting  the  ship,  animo  derelinquendi,  another  thing. 

Absence  is  punishable  with  greater  or  less  forfeiture  of  wages,  or 
corporeal  chastisement. 

But  a  final  quitting  the  ship,  animo  derelinquendi,  amounts  to  a  de- 
sertion, and  incurs  a  forfeiture  of  all  wages. — Cloutman  v.  Tennison,  1 
Sum.  R.,  373.  The  Rowena,  Ware's  R.,  309.  The  Bulmer,  1  Hag. 
Adm.  i?.,  163. 

But  it  is  not  desertion  to  leave  the  ship  on  account  of  cruel  and  op- 
pressive treatment,  or  for  want  of  sufficient  provisions,  in  port,  when  they 
can  be  procured  by  the  master,  for  protection,  personal  safety,  or  when 
the  voyage  is  altered  in  the  articles  without  consent  of  the  mariner ;  but 
he  will  be  entitled  to  wages  in  full,  to  the  prosperous  termination  of  the 
voyage. — Sherwood  v.  Mcintosh,  Ware\s  R.,  109.  Steele  v.  Thatcher, 
Ware's  R.,  91.  Rice  v.  The  Polly  and  Kitty,  Pet.  Adm.  R.,  4^20.  Ward 
v.  Ames,  9  Johns.  R.,  138.  The  Castilia,  1  Hag.  Adm.  R.,  59.  The 
Eliza,  1  Hag.  R.,  182,  248,  347.  Magee  v.  The  Moss,  Gilp.  R.,  219. 
Limland  v.  Stevens,  3  Esp.,  JV.  P.  R.,  269.  The  Favorite,  2  Rob.,  232. 
BelVs  Comm.,  ch.  4,  sec.  1,  4.  Jugemens  D'Oleron,  art.  13.  Hall  v. 
Heightman    2  East.  R.,   145.     Thome  v.  White,   1  Pet.    Adm.    R.,   168. 
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The  Mentor  Circf.  Ct.,  Jlasa.,  Oct.  7,  1826,  .MSS.  Sigard  v.  Roberts,  3 
Esp.  /?.,  71.  Boardman  v.  The  Elizabeth,  1  Pet.  Adm.  R.,  129.  Towns- 
end  V.  Orme,  Cirt.  Ct.,  Mass.,  Oct.  7,  1827,  MSS. 

It  is  not  desertion  wiien  a  mariner  over-stays  his  time  of  leave, 
through  excess  of  indulgence,  when  he  has  not  refused  or  neglected  to 
comply  with  an  order  to  return. — The  Eating  Grove,  2  Haggurd''s  Adm. 
Rep.,  io. 

Absence  occasioned  by  the  power  of  a  foreign  country,  in  which  the 
ship  may  happen  to  be,  without  any  fault  on  the  part  of  the  seaman,  does 
not  work  any  forfeiture. — Bea/e  v.  Thomson,  4  East,  54-G. 

Leaving  the  ship  after  arrival  and  mooring,  and  before  delivery  of 
the  cargo,  is  not  desertion  ;  it  is  but  a  mere  absence,  punishable,  indeed, 
with  the  loss  of  some  portion  of  wages,  in  the  nature  of  damages  to  the 
owner,  but  not  incurring  a  forfeiture  of  the  whole,  in  modum  pcence. — The 
Pearl,  5  Robinson  s  Jldm.  R.,  224.  The  Baltic  Merchant,  Edwards'  Adm. 
7^.,  86.  Knnggv.  Goldsmith,  Gilp.  L'.,  4-07.  This  is  in  perfect  accord- 
ance with  the  opinion  held  by  Judge  Story,  in  Cloulman  v.  Tennison,  2 
Sumner,  373. 

It  is  true,  there  have  been  cases  where  the  entire  wages  have  been 
held  forfeited,  for  refusing  to  stay  and  unload  the  cargo;  but,  on  exami- 
nation, it  is  found  that  those  decisions  were  based  upon  clauses  in  the 
articles  making  such  refusal  a  desertion,  by  the  contract,  which  would 
have  been  an  absence  by  the  general  law. —  Webb  v.  Bnckingfield,  13 
Johns.  R.,  390.     Dixon  v.  The  Cyrus,  2  Pel.  Adm.  R.,  412. 

To  subject  the  seaman  to  the  forfeiture  of  his  wages,  under  the  Act 
of  Congress  of  1790,  the  entry  iu  the  log-book,  on  the  day  of  the  absence, 
is  indispensable. — Knagg  v.  Guldsmith,  Gilpin,  207.  Ibid,  219.  The 
Rowena,  Ware's  R.,  309.  Cloutman  v.  Tennison,  1  Sum.,  373.  Or,  the 
master  may  have  the  seaman  imprisoned  until  the  vessel  is  ready  to  sail, 
and  then  the  contract  continues,  and  the  wages  go  on.  The  imprison- 
ment is  the  punishment ;  and  it  seems  he  is  not  to  suffer  a  forfeiture  of 
wages  also. — The  Maiden,  Gilp.  R.,  294.  Brai/  v.  The  Atalantu,  Bee's 
^Idm.  R.,  48.     Luscomb  v.  Prince,  12  Mass.  R.,  .576. 

But  it  is  not  a  small  matter  that  will  incur  a  forfeiture  of  wages,  or 
justify  a  master  in  discharging  a  seaman  in  a  foreign  port ;  there  must  be 
either  an  habitual  neglect,  or  disobedience,  or  drunkenness,  an  act  of 
gross  dishonesty,  or  some  act  of  a  heinous  and  aggravated  nature. —  Lady 
Campbell,  3  Hag.  .    dm.  Rep.,  5.      The  Malta,  Ibid,  106. 

Even  when  a  seaman  might  have  been  discharged  in  the  course  of  the 
voyaore,  for  gross  misbehavior,  if  the  master  refuses  to  discharge  him, 
and  leaves  him  in  imprisonment  abroad,  he  will  be  entitled  to  his  wages 
until  his  return  to  the  United  States,  after  deducting  from  the  claim  his 
time  of  imprisonment. — Buck  v.  Dune,  12  Serg.  4'  Rawle,  566. 

Tlie  principle  that  the  mariner's  contract  is  not  to  be  rescinded  by  the 
master,  until  the  seaman's  conduct  has  been  such,  that  the  law  of  his  coun- 
try deems  him  unfit  to  remain  on  board,  or  that  he  has  forfeited  the  rights 
acquired  under  his  contract,  has  always  been  fully  recognized. 

Admiralty  courts  are  the  guardians  of  mariners,  and  ever  watchful 
to  guard,  protect,  and  preserve  their  rights. — The  Susan,  2  Hag.  Adm. 
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Rep.^  229.  Hutchinson  v.  Coombs,  District  Court  of  Maine,  1  Ware,  65. 
Whitton  V.  The  Brig  Commerce,  1  Peters''  Jidm.  Rep  ,  160.  The  Malta,  2 
Hag.  Jldm.  Rep.,  159.  Thorn  v.  White,  1  Peters'  JJdm.  Rep.,  175.  The 
Ship  Mentor,  4- Mason's  Rep.,  84,  102.  Relfv.  The  Marin,  1  Peters'  Jldm. 
Rep.,  186.  The  master  has  power  to  remit  a  forfeiture, — 3  Kent,  198  ;  and 
even  in  very  agg'ravated  offences,  or  a  continued  course  of  conduct 
which  would  justify  the  discharge  of  a  seaman,  if  he  repents  and  offers 
amends,  the  principle  of  forgiveness  which  usually  preponderates  in  his 
favor,  against  all  kinds  of  forfeitures,  with  very  rare  exceptions,  intervenes 
to  restore  him  to  his  former  rights,  and  he  is  ordinarily  entitled  to  be  re- 
ceived on  board. — Boardman  v.  The  Elizabeth,  1  Peters'  Adm.  Rep.,  128. 
Dixon  V,  The  Cyprus,  2  Peters'  Jidm.  Rep.,  407.  Rex  v.  Eaton,  1  Burr. 
Sett.,  48.  Whitton  v.  The  Commerce,  1  Peters'  Adm.  Rep.,  160,  161.  Relf 
v.  The  Maria,  1  Peters'  Adm.  Rep.,  186,  195.  Webb  v.  Duckingfield,  13 
Johns.  Rep.,  390.  7%e  Mepiune,  1  Peters'  Adm.  Rep.,  182.  Castlehunt  v. 
Suford,  1  Burr.  Sett.  Cas.,  68.  Hutchinson  v.  Coombs,  Ware's  Rep.,  65. 
Buck  v.  Lane,  12  Serg.  Sf  Rawle,  266.  The  Mentor,  4  Masons  Rep.,  S4. 
Thorn  v.  White,  1  Peters'  Adm.  Rep.,  168.  Orne  v.  Townsend,  4  Mu' 
son's  Rep.,  541.  Black  v.  The  Louisiana,  2  Peters'  Adm.  Rep.,  268.  At- 
kyns  V.  Burrows,  1  Peters'  Adm.  Rep.,  244.  77/e  Jupiter,  2  /:/f?g'.  ^/^lim, 
/ie/j.,  221. 

By  the  English  statute  law,  and  by  the  Act  of  Congress,  desertion  is 
accompanied  with  a  forfeiture  of  all  the  wages  that  are  due,  and  an  ab- 
scence  of  forty-eight  hours  without  leave  is  made  conclusive  evidence  of 
desertion  ;  and  whatever  unjustifiable  conduct  will  warrant  the  act  of  the 
master  in  discharging  a  seaman  during  the  voyage,  will  equally  deprive 
a  seaman  of  his  wages,  but  the  forfeiture  is  saved  if  the  seaman  repents, 
makes  compensation,  or  offer  of  amends,  and  is  restored  to  his  duty. — 
1 1  <$•  12  William  3d.,  ch.  7.  2  George  2d.,  ch.  36.  Act  of  Congress,  20th 
July,  1790,  cL  29,  sec.  2,  5. 

In  fact  the  master  is  bound,  in  such  a  case,  to  receive  back  the  sea- 
man, as  a  case  fit  for  condonation,  unless  it  should  appear  that  the  mis- 
conduct amounts  to  a  radical  disqualification,  as  dishonesty,  habitual 
drunkenness,  or  the  like. — Black  v.  The  Louisiana,  2  Peters'  Adm.  Rep., 
271.     Cloiitman  v.  Tunison,  1  Sumner,  373. 

Whenever  the  engagement  by  the  voyage,  for  an  entire  sum,  was  prac- 
tised, either  in  ancient  or  modern  times,  the  seaman  could  not  leave  until 
the  voyage  was  finished. — Poihier,  Louages  Mar.,  Jfo.  111.  This  form  of 
the  mariner's  contract  is  very  ancient  ;  it  is  to  be  found  in  the  laws  of 
Rhodes. — Droit  Mar.  des  Rhodiens,  ch.  46.     Pardcssus,  tome  1,  p.  257. 

It  is  found,  however,  in  the  Cnnsolato  del  Mare,  ch.  85,  130.  Par- 
dessuf,  tome  I,  p.  125;  and  through  the  Ordinance  of  Louis  l4th.  L'Ord. 
de  la  Marine,  liv.  3,  tit.  4.  The  hirinof  on  a  share  of  the  freigiit  was  a 
form  of  contract  unknown  to  the  Roman  law.  It  is  found  in,  and  probably 
first  emanated  from,  the  compilation  which  passes  under  tlie  name  of  the 
maritime  law  of  Rhodes. — Pardessus,  Lou.  Mar.,  tome  1,  p.  209,  et  seq. 
But  first  distinctly  and  systematically  defined  in  the  laws  of  Oleron. — 
Jugemens  D'Oleron,  art.  18,  Pardessus,  Lou.  Mar.,  tome  i, p.  336. 
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8.  Can  infants  or  apprentices  enter  into  the  nnariner's  contract  1 

They  cannot,  anymore  than  into  other  contracts  of  service.  In  general, 
the  same  legal  qualifications  which  enable  any  party  to  enter  into  a  bind- 
ing obligation  empower  and  qualify  him  to  enter  into  the  mariner's  con- 
tract ;  and  the  same  disqualifications  prevent  him.  —  C/ii/ty  on  Contracts, 
Potfiier  on  Obligations. 

Of  course  they  cannot  entitle  themselves  to  their  own  wages,  with- 
out the  assent  of  the  parent,  guardian,  or  master. — James  v.  LeRoy,  6 
Johns.  Rep.,  274. 

Taking  a  minor  child  upon  a  voyage  upon  the  high  seas,  without 
the  knowledge,  or  against  the  consent  of  the  parent,  is  ground  for  an  ac- 
tion of  damasres  ;  and  this  action  may  be  maintained  in  the  admiralty. — 
Plummer  v.  XVebb,  4  Mason's  Rep.,  380.  S.  C.  Ware's  Rep.,  75.  The 
action  will  be  against  the  owner. — Sherwood  v.  Hall,  3  Sumnei''s  Rep., 
127. 

Tortious  abduction  of  a  minor,  is  a  marine  tort,  the  gist  of  which 
consists  in  the  loss  of  services. — Sherwood  v.  Hall,  3  Sumner'' s  Rep.,  127. 
Plummer  v.  Webb,  4  Mason's  Rep.,  380.     S.  C.  Ware's  Rep.,  75. 

But  in  one  case  it  has  been  held  that  it  may  consist  in  withdrawing 
the  child  from  the  supervision  and  control  of  the  parent. — Jenny  v.  Mden, 
\2  Muss.  Rt-p.,  315.  Jfightingale  V.  Withington,  15  Ibid,  272.  Steele  v. 
Thatcher,  Ware's  Rep.,  9  I,  102. 

In  a  recent  case  it  has  been  held  that  the  ship-owner  may  be  charged 
with  the  damages  ;  but  the  suit  usually  lies  in  these  cases  against  the  mas- 
ter actually  committing  the  tort. — Sherwood  v.  Hall,  3  Su?nner's  Rep.,  127. 

A  married  woman  is  of  course  excluded  from  entering  into  the  mari- 
ner's contract,  by  the  same  circumstances  which  exclude  her  from  enter- 
ing into  any  other  contract ;  but  in  the  case  of  the  Jane  S)'  Matilda,  1 
Hag.  .^^d?n.  Rep.,  187,  it  was  held  by  very  high  authority,  that  being  of 
the  female  sex  was  not  of  itself  any  disqualification  for  earning  wages  as  a 
mariner.  ' 

9.  Can  the  master  discharge  a  seaman  before  the  completion  of  the 
voyage  agreed  upon  1 

Not  without  a  legally  valid  reason. 

The  course  pursued  by  the  English  and  American  tribunals  has 
been,  not  to  assign  specific  offences  for  which  a  mariner  may,  under  all 
circumstances,  be  discharged  ;  but  it  is  laid  down  generally,  that  the  mas- 
ter may  discharge  a  seaman  from  the  vessel  before  the  termination  of  the 
voyage,  for  a  legal  cause,  but  not  for  slight  or  venial  offences,  and  cer- 
tainly not  for  a  single  offence,  unless  of  a  very  aggravated  character ; 
much  would  depend  on  the  question,  whether  the  misconduct  was  of  such 
a  nature  and  degree  as  to  amount  to  an  habitual  inattention  to,  or  unfitness 
for  duty,  such  for  instance  as  negligence,  drunkenness,  disobedience  or 
dishonesty. — Orne  v.  Townsend,  4  Mason's  Rep.,  84,  541.  The  Exeter, 
2  Rob.  ^dm.  Rep.,  216.  Hutchinson  v.  Coombs,  Ware's  Rep.,  65.  Thorne 
V.  White,  1  Peters'   Mm.    Rep.,    168.     Relf  v.    The   Maria,    1  Ibid,    186. 
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The  Mentor^  4  Mason's  Rep.,  102.    Black  v.  The  Louisiana,  2  Peters'  Mm. 
Rep.,  271. 

It  was  held  in  the  case  of  the  Nimrod,  Ware's  Rep.,  65,  that  the 
master  must  show,  if  the  allegation  be  that  the  seaman  is  a  dangerous 
person,  from  a  spirit  of  insubordination  or  hostility  to  the  master,  that  the 
danger  is  such  as  would  affect  the  mind  of  a  man  of  ordinary  firmness.  If 
the  seaman  repent  and  offer  amends,  even  in  cases  of  aggravated  offences, 
or  of  a  continued  course  of  conduct  which  would  justify  the  discharge  of 
a  seaman,  the  principle  which  is  always  operative  in  his  favor  against  all 
kinds  of  forfeiture  with  very  rare  exceptions,  intervenes  to  restore  him  to 
his  rights,  and  he  is  ordinarily  entitled  to  be  received  again  on  board. — 
Buck  V.  Lane,  12  Serg.  Sr  Rawle,  266.  Hutchinson  v.  Coombs,  Ware's 
Rep.,  65.  Orne  v.  Townsend,  4  Mason's  Rep.,  Sil.  Whitton  v.  The 
Commerce,  1  Peters'  Adm.  Rep.,  164.  Thome  v.  White,  I  Ibid,  168.  Relf 
V.  The  Maria,  1  Ibid,  186.  Atkyns  v.  Burrows,  1  Ibid,  244.  Black  v. 
The  Louisiana,  2  Ibid,  268. 

In  fact  it  may  be  observed  that  it  is,  in  general,  the  right  of  the  sea- 
man to  be  reinstated,  which  shall  operate  to  restore  the  right  to  wages, 
if  he  tender  his  amends  in  season  and  before  another  person  has  been 
employed  in  his  stead,  unless  the  mariner's  conduct  has  been  so  flagrantly 
wrong  as  to  justify  his  discharge,  then  the  master  shall  not  be  bound  to 
receive  him. — Dixon  v.  The  Cyrus,  1  Peters'  Adm.  Rep.,  407.  Buck  v. 
Lane,  12  Serg.  Sr  Rawle,  266.  Miller  v.  Brant,  2  Campb.  Rep.,  590. 
Beale  v.  Thompson,  4  East's  Rep.,  546,  565.  Cloutman  v.  Tunison,  1 
Sumner's  Rep.,  373.  The  Test,  3  Hag.  Adm.  Rep.,  307,  215.  Thorne 
V.  White,  1  Peters'  Adm.  Rep.,  168.  Black  v.  The  Louisiana,  Ibid,  268. 
Relf  V.  The  Maria,  Ibid,  186.  See,  also,  observations  of  Mr.  Justice 
Story  in  the  case  of  Hardenv.  Gordon,  2  Mason's  Rep.  541. 

The  laws  also  of  Oleron  and  those  of  Wisbuy,  gave  the  mariner  a 
right  to  offer  satisfaction  in  the  presence  of  the  crew,  and  if  not  then  re- 
ceived again  by  the  master,  to  follow  the  ship  home  and  demand  his 
wages. — Jugements  D'Oleron,  art.  14.  Pardessus,  tome  1,  p.  333.  Droit 
Mar.  de  Wisbuy,  art.  28.     Ibid,  p.  481. 

Nor  are  the  laws  of  England  and  America,  on  the  discharge  of  sea- 
men, at  all  singular.  Indeed,  the  principle  has  always  been  universally  re- 
cognized, that  the  contract  is  not  to  be  rescinded  by  the  master,  until  the 
mariner's  conduct  has  been  such  that  the  law  of  his  country  deems  him 
unfit  to  remain  on  board  or  that  he  has  forfeited  the  rights  acquired  under 
his  contract.  Sans  come  voluble  is  the  language  of  the  French  ordinance. 
— Consolato  del  Mure.,  ch.  SO.  (125.)  Par.,  tome  1,  />.  122.  Droit  Mar. 
de  la  Ligue  Am.,  (Reces  de  1591,  art.  42.)  Pard.,  tome  2,  p.  519.  L'Ord. 
de  la  Mar.,  liv.  3,  tit.  4,  art.  10.  Code  de  Commerce,  art.  270.  Pothier 
Louages  Mar.,  Mo.  209.  Code  de  Commerce,  art.  264.  Santagra,  sur  le 
Code  de  Com.,  p.  175. 

The  Act  of  1840  has  greatly  enlarged  the  discretionary  power  of  con- 
suls or  commercial  agents  in  foreign  ports,  to  discharge  mariners  from 
their  vessels.  It  empowers  them,  upon  application  of  both  the  master 
and  the  mariner,  to  discharge  the  latter  if  he  think  it  expedient,  without  re- 
quiring the  payment  of  three  months'  wages  under  the  provision  of  the  Act 


640  THE    LAW    OF    SHIPS    AND    MARITIME    COMMERCb!. 

of  1803,  or  any  other  sum  of  money. — Act  2,  sec.  20,  ./?//v/,  1810,  aec.  5. 
This  Act  took  oflcct  upon  vessels  which  sailed  on  and  after  October  1, 
1840.  See,  also,  Act  U.  S.,  '20lh  July,  1810,  .sec.  17.  Also,  Act  of  iR'io, 
ch.  276,  sec.  10.  Also  United  States  v.  CoJJin,  1  Sum?iei''s  liep,,  394. 
United  States  v.  Ruggles,  5  Mason's  Rep.,  192. 

By  the  general  maritime  law  wages  are  earned  at  every  port  of  de- 
livery during  the  voyage. — The  Juliana,  2  Dods.  Adm.Rep,  f)04-.  The 
JS/'cptufie,  1  Hagg.  Adm.  Rep.,  232  ;  and  the  port  of  destination  for  this 
purpose  is  in  general  deemed  a  port  of  delivery  for  the  purpose  of  wages, 
though  the  vessel  may  have  gone  there  in  ballast. — Blanchard  v.  Buck- 
nmn,  3  Green.  Rep.,  1.  Thoiiipson  v.  Fausset,  1  Peten''  Cir.  C.  Rep., 
182.  Pitman  v.  Hooper,  3  Sumner's  Rep.,  290.  3  Kent's  Com.,  190.  Giles 
V.  The  Cynthia,  1  Peters'  Adm.  Rep.,  207.  The  Two  Catharines,  2  Mason^s 
Rep.,  319. 

In  cases  of  rescue,  recapture  and  ransom,  the  wages  of  the  mariners 
are  subject  to  the  general  average  ;  but  they  are  not  liable  to  contribution 
in  any  other  cases  of  general  average. — Pitman  v.  Hooper,  3  Sumnnr's 
Rep.,  50,  59  (S-  Gl.  The  Friends,  4  Rob.  Adm.  Rep.,  143.  L'Ord.  de  la 
Marine,  liv.  3,  tit.  4,  art.  20.  Jacobson's  Sea  Lav;s,  book  2,  ch.  2,  p.  155. 
Valin,  Com.,  p.  752. 

The  ship's  crew  may  entitle  themselves  to  salvage  by  recapturing  the 
vessel  from  a  seizure  made  by  an  usurped  authority  of  a  foreign  govern- 
ment, or  from  a  rc'gular  capture. — ■Williams  v.  SniTolk  Ins.  Co.,  3  Sura' 
ncr's  Rep.,  270.     1  Peters'  Adm.  Rep.,  306. 

Bui  it  has  been  the  policy  of  most  nations  to  restrict  the  payment  of 
the  full  wages  until  the  ship  returns  home,  unless  she  be  lost  or  detained, 
in  order  to  prevent  desertions. —  Laws  of  Oleron,  art.  19.  Pothier,  Louages 
Mar.,  No.  211,  212,  213. 

By  our  law  one-third  only  of  the  wages  earned  can  be  demanded  by 
the  mariner  at  any  port  of  delivery  during  the  voyage,  unless  it  has  been 
otherwise  expressly  stipulated  in  the  contract. — Act  U.  S.,  20/A  July, 
1790,  ch.  29,  sec.  6.  Wages  earned  up  to  the  last  port  of  delivery,  are,  in 
case  of  loss  or  capture,  to  be  paid  the  mariner  on  his  return  home. — Blan- 
chard V.  Bucknam,  3  Greenl.  Rep.,  1.  Giles  v.  The  Cynthia,  1  Peters'*  Adm. 
Rep.,  219.     Johnson  v.  77/6  Walterstorf,  Ibid,  215. 

When  there  is  a  sale  of  a  ship  abroad,  or  by  their  own  consent,  the 
seamen  are  discharged  ;  the  whole  wages  due  at  the  time  may  be  de- 
manded, and  three  months'  wages  in  addition  are  to  be  paid  by  the  master 
to  the  consul,  two-thirds  to  be  paid  by  him  to  the  seamen,  and  one-third 
retained  to  the  use  of  the  United  States.— ./7c/f  U.  S.,  20th  Feb.,  1803,  ch. 
62,  sec.  3. 

By  Act  of  Congress  it  is  provided  that  as  soon  as  the  voyage  is 
ended,  and  the  cargo  or  ballast  fully  discharged  at  the  port  of  delivery, 
every  seaman  or  mariner  shall  be  entitled  to  the  wages  which  shall  be 
then  due  according  to  his  contract,  and  if  not  paid  within  ten  days  after 
such  discharge,  the  seaman  or  mariner  is  entitled  to  admiralty  process 
against  the  vessel. — Act  U.  S.,  20th  July,  1790,  ch.  9,  sec.  6.  See  the  fol- 
lowing cases; — Edwards  v.   The  Susan,    1    Peters^   Adm.   Rep.,  165. — 
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Thompson  v.  The  Philadelphia,  Ibid,  210.  Hastings  v.  The  Happy  Re- 
turn. 

The  statute  does  not  prevent  the  filing  of  a  libel  in  the  court  of 
admiralty  previous  to  the  expiration  of  the  ten  days,  but  the  issuing  of 
process  against  the  vessel  so  that  the  question  when  raised  depends  on 
the  date  and  issuing  of  the  warrant  of  arrest,  and  not  of  the  filing  of  the 
libel.-r7"Ae  Mary,  Ware's  Rep.,  454. 

There  is  no  statute  in  the  United  States  limiting  the  time  within 
which  suits  for  wages  may  be  brought  in  the  admiralty  ;  but  upon  gene- 
ral principles  our  courts  will  not  entertain  suits  after  a  long  lapse  of  time, 
or  where  the  demand  is  stale. — Willard  v.  Dorr,  3  Mason's  Rep.,  91,  161. 
Brown  v.  Jones,  2  Gallison's  Rep.,  481.  The  Sarah  Ann,  2  Sumner'' s  Rep.^ 
205.  Pitman  v.  Hooper,  Ibid,  286.  The  Rebecca,  5  Rob.  Jldm.  Rep.,  102. 
The  Mentor,  1  Rob.  Mm.  Rep.,  180. 

The  French  ordinance  allows  only  one  year.  In  England  six  years 
by  statute. — 4  Anne,  ch.  15,  sec.  17,  18  Sr  19. 

10.  If  the  vessel  and  cargo  are  lost,  are  the  wages  of  the  seamen  also 
lost] 

Yes,  if  the  loss  happens  before  any  freight  is  earned,  and  no  part  of 
either  is  saved  by  the  crew. — Molloy,  book  2,  ch.  ^,sec.  10.  1  Sid.,  179. 
Abernethy  v.  Landale,  Doug.,  539.  French  Ordinance,  liv.  3,  tit.  4.  Des 
Loyers  des  Mate.lots,  art.  8.  Code  de  Com.,  art.  258.  The  Meptune,  1 
Hag.  Adm.  R.,  239.  Adams  v.  The  Sophia,  Gilpin's  R.,  77.  U Ord.de 
la  Marine,  liv.  3,  tit.  4<,  art.  8.  Valin  Com.,  tome  l,j?.  701.  Abbott  on 
Shipping,  part  4,  ch.  3,  sec.  1.     3  Kent's  Com.,  187. 

But  the  advance  wages,  in  such  a  case,  are  not  to  be  returned. — 
Pothier  Louages  Mar.,  no.  184  and  185.  Valin  Com.,  tome  1,  p.  702.  The 
J^eptune,  1  Hag.  Adm.  R.,  239. 

And  if  the  owner  recover  from  the  underwriters  it  does  not  give  the 
seamen  a  right  to  recover  wages. — Percival  v.  Hickey,  18  Johns.  R.,  257. 
hard  v.  Gould,  1 1  Ibid,  279.  The  Lady  Durham,  3  Hag.  Adm.  R.,  196. 
McQuirk  v.  The  Penelope,  2  Peters'  Adm.  R.,  276. 

But  if  the  voyage  and  the  freight  be  lost,  because  the  ship  was  seized 
for  debt,  or  for  having  contraband  or  prohibited  goods  on  board,  or  for  any 
other  cause  proceeding  from  misconduct  in  the  master  or  owner,  the  ma- 
rine law  still  holds  the  mariner  entitled  to  wages. — Jacobson's  Sea  Laws, 
b.  2,  ch.  2.  The  Malta,  2  Hag.  Adm.  R.,  158.  Maylne's  Lex  Mercatoria, 
105.  Molloy  de  Jure  Maritima,  b.  2,  ch.  3,  sec.  7.  Hoyt  v.  Wildfire,  3 
Johns.  R.,  518.  The  Saratoga,  2  Gallis.  R.,  175.  Wolf  v.  The  Oder,  2 
Peters'  Adm.  R.,  261.  Van  Beuren  v.  Wilson,  9  Cow.  R.,  158.  The  Ju- 
liana, 2  Dods.  Adm.  R.,  501.  Blanchard  v.  Bucknam,  3  Greenl.  R.,  1.  The 
two  Catharines,  2  Mason's  R.,  319.  Giles  v.  The  Cynthia,  1  Peters'  Adm. 
R.,  207.  The  Malta,  2  Hag.  Adm.  R.,  162.  Emerson  v.  Howland,  1  Ma- 
son's R.,  45.  3  Kent,  190,  191.  Pitman  v.  Hooper,  3  Sumntr's  R.,  50. 
286 /A  case  in  3  Hag.,  2  Shaw's  R.,  291-2.  Mason's  R.,  290.  Brown  v. 
Lull,  2  Sumner's  R.,  443. 

The  doctrine  of  the  connection  between  freight  and  wages  has  lately 
81 
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been  thoroughly  reviewed  by  Mr.  Justice  Story,  in  the  circuit  court  of  the 
United  States  for  I\lassachusetts,  1838,  in  the  case  of  Pitman  v.  Hooper, 
in  opposition  to  the  decision  of  Judire  Hopkinson,  in  Bronde  v.  Haven, 
Gilpin^ s  R.,  606,  6  13;  he  held  it  to  be  the  settled  rule,  that  when  the 
ship  is  lost  in  her  homeward  voyage  the  seamen  are  to  be  paid  their 
wages  up  to  the  last  port  of  discharge,  and  for  half  the  time  the  ship  lay 
there. — Pitman  v.  Hooper,  3  Siimner\s  A'.,  286. 

The  rule  seems  now  fairly  established  in  this  country,  that  the  out- 
ward voyage  is  to  be  considered  as  including  generally,  for  the  purpose 
of  wages,  one  half  of  the  time  spent  at  such  outward  port. — Giles  v.  The 
Cynthia,  1  Peters'  Min.  R.,  204.  The  Elizabeth,  Pecers'  Circ.  C.  R.,  130. 
The  Walterstorff,  1  Peters'  Jidm.  R.,  215.  Moore  v.  Jones,  15  Mass.  R., 
424.  Galloway  v.  Morris,  3  Yeates'  R.,  435.  Cranmer  v.  Gernon,  2  Pe- 
ters' Adm.  R.,  391.  Thompson  v.  Faussett,  1  Peters'  Circ.  C.  R.,  182. 
Jones  v.  Smith,  4  Hall's  Am.  Law  Journal,  276.  Swift  v.  Clarke,  15  Mass. 
R.,  173.  Hooper  v.  Perley,  11  Massachusetts  Rep.,  545.  Locke  v.  Swan, 
13  Ibid,  76. 

In  Thompson  v.  Faussett,  1  Peters'  Cir.  R.,  182,  where  the  vessel 
was  lost  on  her  homeward  voyage,  full  wages  were  held  due  to  the  sea- 
men up  to  the  arrival  at  the  last  port  of  delivery  of  the  outward  cargo,  and 
half  wages  from  that  time  until  her  departure  from  the  last  port  at  which 
the  return  cargo  was  taken  on  board. 

The  same  general  rules  apply,  where  the  vessel  is  lost  between  in- 
termediate ports.  The  wages  are  to  be  calculated  up  to  the  last  port  of 
the  delivery  or  receipt  of  cargo,  and  for  half  the  time  that  the  ship  lies 
there. — Calloway  v.  Morris,  3  Yeates  R.,  445.  Lindsey  v.  The  South 
Carolinn,  Bee's  R.,  173.  Johnson  v.  The  Walterstorff,  1  Peters'  Adm.  R., 
215.     Thompson  v.  Faussett,  1  Peters'  Circ.  C.  R.,  182. 

There  is  no  deduction  to  be  made  from  the  wages,  where  the  freight 
is  partially  lost  or  diminished  by  maritime  accidents  or  perils.  If  freight 
is  earned,  it  matters  not  whether  it  be  much  or  little  ;  the  whole  wages 
which  are  deemed  to  have  been  earned,  are  to  be  paid  in  full. — Pitman  v. 
Hooper,  3  Sumner's  R.,  50. 

Lord  Stowell,  in  the  case  oi  The  Malta,  2  Hafr.  Adm.  R.,  158,  held, 
that  in  a  divided  voyage,  in  which  cargoes  successively  taken  in  and  de- 
livered at  different  ports,  earn  freight  for  the  owners  at  each  port  of  de- 
livery, wages  are  earned  by  the  mariners,  by  the  general  maritime  law  ; 
and  he  declared,  emphatically,  that  no  contract  in  the  shipping  articles, 
by  which  the  mariners  are  not  to  be  entitled  to  their  wages  unless  the 
ship  returns  to  the  last  port  of  discharge,  would  be  upheld  by  the  court  of 
admiralty.   See,  also,  The  Consolato,  ch.  94,  139.    Pardessus,  tome  2,p.  131. 

11.  Will   sickness  or  disability  accruing  in  the  service  of  the  ship,  in- 
terrupt the  mariner's  wages  1 

It  will  not,  whether  he  remain  on  board  or  is  left  at  a  foreign  port,  if 
the  inability  has  proceeded  from  any  injury  received  in  the  performance 
of  his  duty,  or  from  natural  sickness  happening  to  him  in  the  course  of 
the  voyage.     This  law  pervades  all  the  commercial  ordinances  ;  it  is  the 
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invariable  usage  in  the  English  admiralty,  and  fully  recognized  and  adopt- 
ed in  the  United  States, — French  Ordinance^  liv.  3,  Ht.  4.  Des  Layers  des 
Matelots,  art.  11.  Code  de  Com.,  art.  262.  Chandler  v.  Grieves,  2  Hen. 
JBlac,  606,  note  (a).  And  by  Lord  Mansfield,  in  the  case  of  Paul  v.  Eden 
in  the  King's  Bench,  E.  T.  25,  George  III.  Jugemens  d''Oleron,  art.  67. 
Pardessus,  tome  I,  p.  327.  L^Ord.de  la  Marine,  liv.  3,  tit.  4,  11.  Wil- 
liams V.  The  Hope,  1  Peters^  Adm.  R.,  138.  Ex  parte  Giddings,  2  Gain- 
son's  R.,  56.  Naterstrom  v.  The  Hazard,  Bee's  R.,  441.  Hart  v.  The 
Little-John,  1  Peters''  Adm.  R.,  117.  Laws  of  Oleron,  art.  6  and  7;  of 
Wishuy,  art.  19  ;  of  the  Hanse  Towns,  art.  39  and  45  ;  same,  of  the  year 
1614,  arl.  1.  Hainey  v.  Tristram  Shandy,  Bee's  Admiralty  Rep.,  414, 
Brooks  V.  Dorr,  2  Mass.  R.,  39,  Abbott  on  Shipping,  p.  442,  edit,  of  1829. 
ZKent,  186. 

It  is  the  mariner's  duty  to  rejoin  the  ship  when  he  recovers,  if  oppor- 
tunity offers ;  and  if  he  neglects  to  do  so,  he  cannot  recover  wa^es  be- 
yond the  time  when  he  could  have  joined  it, —  Williams  v.  The  Hope,  1 
Peters'  Adm.  R.,  138. 

The  ship  must  pay  the  expense  of  any  sickness  or  injury  occurrino- 
to  him  while  in  the  ship's  service.  It  constitutes,  in  the  general  maritime 
law,  a  part  of  the  contract  for  wages,  and  is  a  material  ingredient  in  the 
compensation  for  his  labor  and  services.  It  has  existed  for  ages,  through 
the  marine  laws  and  ordinances  of  all  maritime  states,  and  recognized  as 
a  universal  rule  by  the  text  writers  of  France  and  England. — Droit  Mar. 
de  la  Ligue  Anseatique,  art.  iQ,  Rec.  de  1591.  Pardessus,  lome  2,  p. 
521.  Droit  Mar.  de  la  Suede,  ch.  12.  Pardessus,  tome  3,  p.  141,  Droit 
Mar.  de  Hambourg,  art.  30,  Pardessus,  tome  3,  p.  374.  Droit  Mar.  de  la 
Russie,  tit.  2,  art.  510.  Pardessus,  tome  3,  p.  518.  VOrd.  de  la  Marine, 
liv.  3,  tit.  4,  art.  11.  Code  de  Commerce,  art.  262,  263,  liv.  2,  tit.  5.  Ja- 
cobson's  Sea  Laws,  book  2,  ch.2.  Act  ^  and  6  William  lY.,  ch.  19,  sec. 
18.  Valin  Com.,  tome  1,  p.  721,  et  seq.  2  Brown's  Civ.  and  Adm.  Law, 
182,  183,  184.  Molloy,  book  2,  ch.  3,  sec.  5.  Santayra,  sur  Code  de  Com., 
p.  171,  {Paris,  1836).  Pothier,  Louages  Mar.,  JVo.  188,  189,  190,  191. 
Jugemens  D'Oleron,  art.  6,  7.  Pardessus,  tome  1,  p.  327.  Lois  de  West- 
capelle,  Jugement,  6,  7.  Pard.,  tome  1,  p.  374.  Droit  Mar.  de  Wisbuy, 
art.  20,  21.  Pard.,  tome  1,  p.  473,  474.  Abbott  on  Shipping,  p.  146,  edit- 
1829, 

And  adopted  in  the  United  States. — Walton  v.  The  Jfeptune,  Peters' 
Adm.  R.,  142,  152.  The  Mmrod,  Ware's  R.,  9.  Harden  v.  Gordon,  2 
Mason's  R.,  541.  Pierce  v.  The  Enterprise,  Gilpin's  R.,  435.  The  Forest, 
Ware's  R.,  420.     Reed  v.  Canfield,  1  Sumner's  R.,  195. 

But  if  the  siclcness  is  occasioned  by  debauchery  or  crime,  the  mari- 
ner is  not  entitled  to  be  cured  at  the  expense  of  the  ship. —  Valin  Com., 
tome  1,  p.  721,  et  seq.  Pothier,  Louages  Mar.,  no.  190.  L'Ord.  de  la  Mar., 
liv.  3,  tit.  4,  art.  11. 

The  right  to  be  cured  at  the  expense  of  the  ship,  extends  to  the  mate. 
— Reed  v.  Canfield,  1  Sumner's  R.,  195.  And  if  there  is  any  authority 
showing  that  the  master  is  not  also  embraced,  I  have  not  been  able  to 
find  it.  In  the  case  of  the  brig  George,  1  Sumner's  R.,  151,  Mr.  Justice 
Story  said  :  "  So  far  as  the  reason  and  policy  of  the  law  go,  I  can  see  no 
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difference  between  the  case  of  the  master,  and  tlie  case  of  any  of  the 
otlier  officers  and  crew  of  the  ship.  The  interest  of  the  ship-owner  is 
equallj'-  promoted  in  each  case,  by  a  speedy  recovery  and  return  to  duty  ; 
and  the  benefit  is  even  of  a  higlier  nature,  both  for  tlie  ship  and  the 
voyao^e.  The  superintending  care  and  control  of  the  master  over  all  the 
ship's  concerns,  is  of  the  last  importance  to  the  interests  of  the  owner.  It 
must  be  a  sad  and  narrow  policy,  utterly  at  variance  with  the  liberal  fore- 
cast of  the  maritime  law,  to  make  the  master  perpetually  halt  in  his  duty, 
from  the  fear  of  incurring  unreasonable  personal  expenses,  and  thus  en- 
danger the  solid  interests  of  the  voyage." 

Where  a  mariner  is  taken  out  of  a  captured  ship,  and  is  unable,  with- 
out any  fault  of  his  own,  to  rejoin  her,  he  is  entitled  to  full  wages  for  the 
voyage,  if  the  vessel  is  afterwards  released,  recaptured  or  ransomed  ;  he 
paying  his  proportion  of  salvage  and  ransom  money  in  the  two  last  cases, 
and  deducting,  also,  any  wages  he  may  have  earned  in  the  intermediate 
period. — Spafford  v.  Dodge,  14  Mass.  R.,  66.  The  Saratoga,  2  Gallis.  R., 
164.  Girard  v.  V/are,  1  Peters^  *ddm.  i?.,  142.  Benle  v.  Thompson,  4 
East's  R.,  546.  Hovjla7id  v.  The  Lavinia,  1  Peters'*  Adm,  R.,  123.  Brooks 
/.  Dorr,  2  Mass.  R.,  39.  Hari  v.  The  Little- John,  1  Peters'  Adm.  R.,  132. 
Wetmore  v.  Henshaw,  12  Johns.  Rep.,  324.  Singstrom  v.  The  Hazard,  2 
Peters'  Adm.  R.,  384. 

Sir  William  Scott  held  otherwise  in  the  case  of  The  Friends,  4  Rob. 
Adm.  R.,  143.  But  our  law  is  clearly  in  favour  of  the  mariner,  and  the 
principle  is  ancient.  See  Consolato  del  Mar.,  ch.  137,  182.  Pardessus, 
tome  2,  p.  152. 

Negligence  in  a  seaman  is  a  maritime  ofTence,  entitling  the  owner  to 
compensation  for  the  injury  occasioned,  if  he  has  been  compelled  to  make 
good  the  loss  ;  but  the  master  cannot,  in  prospect  of  being  called  upon  to 
do  so,  claim  contribution  from  the  seamen,  although  the  same  principles 
should  govern,  in  respect  to  general  contribution,  as  in  cases  of  embezzle- 
ment.— Brown  v.  The  Keptune,  Gilpin's  R.,  89.  The  J\^ew  Phcenix,  2  Hag. 
Rev.,  420.  Wilson  v.  The  Belvidere,  1  Peters'  Adm.  R.,  288.  Thome  v. 
White,  Ibid,  168,  173.     The  Washington,  1  Peters'  Adm.  R.,  219. 

12.  Have  not  mariners  a  lien  on  the  ship  for  their  wages'? 

They  have.  The  universal  maritime  law  of  Europe,  Continental 
and  British,  gives  this  real  security  on  the  ship  itself  to  the  mariner  for 
his  wages. — Abbott  on  Shipping,  part  4,  ch.  4,  sec.  8.  The  Favorite,  2 
Dods.  Adm.  R.,  222.  The  Sydney  Cove,  2  Ibid,  1.  Chirac,  p.  8.  Tar- 
ga,  p.  308.  Valin's  Com.,  tome  1,  p.  362,  751.  Emerigon,  tome  1,  p.  229, 
569.     Jacobson's  Sea  Laws,  by  Frick,  book  2,  ch.  %p.  151. 

And  it  is  equally  recognized  and  enforced  in  this  country. — Sheppard 
V.  Taylor,  5  Pet.  S.  C.  R.,  675.  Farrell  v.  McClea,  1  Ball.  R.,  392. 
Brown  v.  Lull,  2  Sumner's  Rep.,  443.  The  Mary,  1  Paine's  Rep., 
180. 

The  lien  is  also  recognized  by  our  statute.  Act  U.  S.,  20th  July, 
1790,  ch.  56,  sec.  6,  and  is  given  to  fishermen  on  the  Bank  and  cod  fish- 
eries.—./5c?  U.  S.,  12th  June,  1813,  ch.  2. 
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For  the  grounds  upon  which  the  security  and  precedence  rest,  see 
11  Johns,  i?.,  2S0.  The  Meptujie,  1  Hagg.  Adm.  R.,  227.  Jacobson's  Sea 
Laws,  by  Frick,  book  2,  ch.  2,  p.  151.  Valiri's  Com.,  tome  1,  p.  362,  363. 
1  Sider.,  179. 

It  should  be  borne  in  mind,  that  the  claim  here  spoken  of  is  precisely 
what  the  maritime  law  intends,  in  the  claim  of  seamen  upon  the  vessel. 
As  in  cases  of  other  maritime  liens,  it  embraces — First,  A  special  charge 
upon  the  ship  itself — a  right  to  be  paid  out  of  the  thing  ;  Secondly,  It  is 
a  privileged  charge,  entitled  to  be  paid  by  priority  before  any  other  spe- 
cial charge  upon  the  same  thing.  These  characteristics  are  fully  recog- 
nized in  the  Ensflish  and  American  decisions. — The  Batavia,  2  Dods.  Adm., 
R.,  500.  The  Lord  Hobart,  2  Ibid,  100.  The  Madonna  D'ldra,  1  Ibid,  37. 
The  Syd?iey  Cove,  2  Ibid,  11.  The  JVepiune,  1  Hagg.  Adm.  R.,  227.  Good- 
ridge  V.  Lord,  10  Mass.  R.,  483.  Sheppard  v.  Taylor,  5  Pet.  S.  C.  R.,  675. 
Brown  V.  Lull,  2  Sumner's  R.,  443.     The  J^estor,  1  Ibid,  73.     The  Mary, 

1  Paine's  R.,  180. 

If  the  ship  is  sold,  the  lien  still  attaches  to  it,  or  to  its  proceeds. — 
The  Dunvegen  Castle,  3  Hagg.  Adm.  R.,  329.  The  Prince  George,  3  Hagg. 
Adm.  R.,  376.     Sheppard  v.  Taylor,  5  Pet.  S.  C.  R.,  675.     Brown  v.  Lull, 

2  Summr's  R.,  443. 

And  the  lien  exists  in  all  cases  as  much  against  the  government  be- 
coming proprietors  by  way  of  purchase,  or  forfeiture,  or  otherwise,  as  it 
does  against  the  vessel  in  the  possession  of  a  private  person.  The  ma- 
riner's lien  is  even  entitled  to  be  paid  before  the  debts  for  v/hich  an  ex- 
press hypothecation  of  the  ship  may  have  been  given. —  The  Paragon, 
Ware's  R.,  322,  330.  3  Kent's  Com.,  196,  197.  The  Madonna  D'Idra, 
1  Dods.  Adm.  R.,  37.  The  Sydney  Cove,  2  Ibid,  1.  The  Kam.merheve 
Rosencrantz,  1  Haggard's  Adm.  R,,  62.  The  ship  Virgin,  8  Peters'  S.  C. 
R.,  538. 

And  in  case  of  shipwreck,  the  lien  adheres  as  well  to  parts  of  the 
ship  as  to  the  whole. — Pothier,  Louages  Mar.,  n.  185.  Santagra,  Code 
de  Commerce  Expliqiie,  p.  170,  Paris,  1836.  VOrd.  de  la  Mar.,  liv.  3, 
tit.  4,  art.  9.      Valin,  Com.,  tome  1,  p.  703. 

If  the  ship  is  seized  and  condemned  in  a  foreign  country,  and  resti- 
tution is  made  in  money,  the  lien  re-attaches  upon  the  fund. — The  JVep- 
tune,  1  Haggard's  Adm.  Rep.,  227.  Pitman  v.  Hooper,  3  Su?nner's  Rep., 
50,  286. 

The  lien  and  proceedings  in  rem  for  wages,  according  to  the  course 
of  courts  of  admiralty,  are  expressly  recognized  and  given  by  the  statute 
for  the  regulation  of  seamen  in  the  merchant  service. — Act  U.  S.,  20th 
July,  1790,  sec.  6. 

And  for  shares  of  fish  taken  on  the  bank  and  other  cod  fisheries,  by 
the  statute  for  the  regulation  of  persons  in  those  fisheries,  the  lien  on  the 
cod  fisheries  exists  for  six  months  against  the  vessel  after  the  fish  have 
been  sold. — ^ct  U.  S.,  19th  June,  1813,  sec.  6. 

The  civil  law,  also,  gives  a  lien  to  the  mariner  for  his  wages.  The 
Consolato  affirms  the  existence  of  this  lien  with  great  emphasis.  It  di- 
rects the  master  to  sell  the  vessel,  if  he  has  not  means  to  pay  the  sea- 
men j  "for  the  seamen  ought  to  be  paid,"  it  declares,  "before  any  one 
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else,  even  ihongh  there  remains  hut  a  single  nail  for  the  payment.''^  And  it 
adds,  that  thuy  are  hired  upon  the  faith  and  security  of  this  hypotheca- 
tion.— Consolato  del  Mare,  art.  93,  131. 

And  in  other  places  it  gives  a  precedence  to  the  claims  of  seamen 
over  all  other  debts  of  the  ship. — art.  13,  18,  94-,  113,  148,  182. 

The  French  Ordinance  of  1G81  specially  aflects  the  vessel  with  the 
same  lien,  and  gives  the  same  privilege. — VOrd.  de  la  Marine,  liv.  3,  tit. 
4,  art.  19.  Liv.  1,  tit.  14,  art.  16.  Both  of  which  are  re-enacted  in  the 
Code  de  Com.  with  very  little  variation. 

In  the  French  law,  the  master's  wages  are  also  a  lien  on  the  ship 
(art.  171,  191)  ;  but  the  voyage  must  be  legal  in  order  to  give  a  lien  on 
the  vessel  for  wages,  for  if  it  be  illegal,  and  the  fact  is  known  to  the  ma- 
riner, such  illegality  will  destroy  his  lien. — The  Vanguard,  H  Rob.  Adm. 
R.,  207.  The  Leander,  Edvj.  Adm.  R.,  35.  77ie  Benjamin  Franklin,  6 
Rob.  Adm.  R.,  350.  The  St.  Jago  de  Cuba,  9  Wheaton's  R.,  409.  The 
Langdan  Cheeves,  2  Mason's  R.,  58. 

But  where  the  mariners  are  entirely  innocent  of  such  illegality,  their 
claim  will  be  preferred  to  that  of  forfeitnre  on  the  part  of  the  govern- 
ment.—S/if7:»7)a;(^  V.  Taylor,  5  Pet.  S.  C  R.,  675,  709. 

A  suit  for  damages  has  been  maintained  in  the  admiralty  in  Massa- 
chusetts District,  for  a  fraudulent  shipment  of  a  seaman  on  a  fictitious 
voyage,  the  court  considering  the  defendant  estopped  to  deny  the  legality 
of  the  voyage. — Stewart''s  Case.  See  Dunlop's  Adm.  Prac,  p.  53.  So, 
too,  damages  are  recoverable  for  breaking  up  of  a  voyage  by  the  owner. 
— Abbott  on  Shipping,  part  4,  ch.  4.  See,  also,  Roccus,  note  43.  Malyne 
Lex  Merc,  p.  105.  McQuirk  et  al.  v.  The  Penelope,  2  Pet.  Adm.  R.,  276. 
Jacobson's  Sea  Laws,  457.  3  Johns.  R.,  518.  3  Carr.  Sf  Pa,  ii  Pet. 
Adm.  R.,p.  192. 

Nor  is  a  seaman's  lien  on  the  vessel  defeated  by  any  particular 
lapse  of  time,  when  neither  the  vessel  nor  a  fund  that  may  be  substituted 
for  it,  is  within  his  reach.  Courts  of  admiralty  follow  the  limitation  in- 
volved in  the  maxim,  vigilantibus  non  dormientibus  subveniunt  leges. 
Thus,  if  a  mariner  having  a  lien  on  a  vessel,  should  stand  by  and  suffer 
it  to  be  sold  to  a  person  ignorant  of  his  claim,  without  giving  notice  of  it, 
or,  being  on  the  spot,  should  permit  a  judicial  sale  to  take  place,  under 
a  decree  of  the  court  of  admiralty,  at  the  suit  of  others  of  the  crew,  and 
give  no  notice,  neither  applies  to  be  admitted  against  the  proceeds ;  in 
these  and  the  like  eases  he  would  lose  his  lien. — The  Rising  Sun,  Ware's 
Rep.,  85. 

It  is  true,  the  lien  of  a  mariner  may  be  lost  by  prescription,  or 
laches,  by  a  destruction  of  the  vessel  or  the  like,  and,  perhaps,  in  some 
other  cases.  But,  as  a  general  rule,  seamen  may  pursue  their  lien  after 
the  vessel  has  passed  into  other  hands,  and  after  she  may  have  made  one 
or  more  voyages. — The  Eastern  Star,  Ware's  R.,  185.  3 Kent's  Com.,  197. 
The  Mary,  1  Faine's  R.,  180.  The  Batavia,  2  Dods.  Adm.  R.,  500.  The 
Margaret,  3  Hagg.  Adm.  R.,  238. 

It  is  quite  evident  that  payment  in  part  can  only  extinguish  the 
lien^ro  tanto,  which  remains  good  for  the  residue  over  the  whole  of  the 
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thing  to  which  the  lien  originally  attached. — Pothier,  Traite  de  VHypo- 
theque,  ch.  3,  sec.  4. 

A  seaman  was  discharged  at  Calcutta,  and  had  his  wages  offered  him 
in  money,  but  he  preferred  taking  a  bill  of  exchange  on  the  owner,  as  an 
accommodation  to  himself;  but  the  owners  having  become  insolvent, 
Lord  Stowell  held  that  he  could  not  sue  against  the  ship. — The  William 
J\Io?iey,  2  Hag.  Jldm.  R.,  136. 

But  in  another  case,  when  the  men  called  on  the  master  for  their 
pay,  there  being  no  money  offered,  he  drew  an  order  on  the  owners  not 
negotiable,  it  was  held  by  the  learned  Judge  of  the  District  Court  for 
Maine,  that  their  lien  on  the  vessel  was  not  waived  by  taking  the  order. 
— The  Eastern  Star,  Ware's  R.,  185. 

13.  Has  not  the  mariner  a  lien  on  the  freight  earned  by  the  vessel  for 
the  amount  of  his  wages  due  1 

He  has.  The  general  maritime  law  clearly  recognizes  such  lien.  By 
decisions  in  the  United  States,  the  lien  on  the  ship  and  that  on  the  freio-ht 
are  treated  as  of  the  same  nature,  and  ordinarily  of  the  same  extent. — 
Brown  v.  Lull,  2  Stim.  R.,  443.  Pitman  v.  Hooper,  3  Ibid,  50.  Poland 
et  al.  V.  The  Freight  Sf  Car.  of  the  Spartan,  Ware's  R.,  134.  1  Pet.  Adm. 
R.,  194,  note.     Sheppard  v.  Taylor,  5  Pet.  S.  C.  R.,  675. 

And  it  seems  that  they  would  be  so  regarded  in  England. — The  Lady 
Durham,  3  Hag.  Adm.  R.,  200. 

The  laws  of  Spain  and  Portugal,  also,  make  the  freight  specially 
answerable  for  wages. — Jacohson's  Sea  Lavjs,  book  2,  ch.  2,  p.  150. 

Foreign  text  writers  affirm  the  same  privilege. — Boulay-Paty,  Cours 
de  Droit  Comm.,  tome  2,  p.  223.  Valines  Comm.,  tome  l,p.  751.  Emeri- 
gon,  tome  2,  ch.  11,  sec.  11. 

The  Consolato  declares  that  the  master  is  bound  to  pay  the  seamen 
with  the  freight  which  he  receives,  and  if  this  is  not  sufficient,  that  he 
ought  to  borrow  ;  that  he  should  pay  them  at  the  place  where  he  receives 
the  freight  and  with  the  same  kind  of  money  which  he  receives  from  the 
merchants  ;  and  that  when  the  merchandize  is  abandoned  to  the  master  for 
the  freight,  whether  it  is  worth  the  freight,  or  not,  the  seamen  ought  to  be 
paid  their  wages,  though  it  should  be  necessary  to  sell  the  ship. — Conso- 
lato del  Mare,  ch.  93,  (138),  94,  (139\  80,  (131).  Pardessus,  tome  %  p. 
129,  130,  135. 

And  the  French  ordinance  of  1681,  and  the  new  code,  give  a  lien  on 
the  freight  as  well  as  the  vessel. — Code  de  Com.,  art.  111.  VOrd.  de  la 
Marine,  liv.  3,  tit.  4,  art.  19.  By  the  French  law  the  seaman's  claim 
against  the  freight,  is  placed  first  in  the  rank  of  privileged  creditors; 
although  it  stands  in  the  sixth  rank  in  their  law  against  the  vessel,  and 
the  reason  assigned  is,  that  the  mariner  has  created  the  freight  for  the 
owner  by  his  labor. — Santagra,  Code  de  Com.  Explique,  p.  176.  Paris, 
1836. 

The  mariner's  lien  may  be  seized  either  in  the  hands  of  the  master 
or  merchant  before  it  is  paid  over  to  the  master. — Poland  et  al.  v.  The 
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Freight  <S'  Cargo  of  the  Spartan^  Ware's  Rep.,  134.  The  Lady  Durham^  3 
Hag.  Aim.  Rep.,  200.     Santagra,  Code  de  Com.  Expliquc,  p.  17G. 

And  the  mariners  may  proceed  against  the  merchandize,  if  the  mer- 
chant refuse  or  neglect  to  pay  the  freight. — Poland  et  al.  v.  The  Freight  S,- 
C .  of  The  Spartan,  Ware's  Rep.,  iS-i.  The  Ladij  Durham,  3  Hag.  Adrti. 
Rep.,  200.  In  the  Lady  Durham,  Sir  John  Nicoll  said,  "  A  mariner  has  no 
lien  on  the  cargo,  as  cargo  ;  his  lien  is  on  the  ship  and  on  the  freight  as 
appurtenant  to  the  ship  ;  and  so  far  as  the  cargo  is  subject  to  freight,  he 
may  attach  it  as  security  for  the  freight  that  may  be  due." 

It  has  been  said,  that  seamen's  wages  are  nailed  to  the  last  plank  of 
the  ship  ;  and  it  may  with  equal  propriety  be  said,  that  they  are  also  nailed 
to  the  last  fragment  of  the  freight. — Pitman  v.  Hooper,  3  Sumner^s  Rep.^ 
50,  186.     Brown  v.  Lull,  2  Sumner^s  Rep.,  4'43. 

14.  Is  any  particular  mode  or  instrument  of  punishment  prescribed  by 
the  maritime  law  1 

None.  But  deadly  weapons  are  not  to  be  employed  by  the  master 
or  any  one  else,  in  the  correction  of  a  seaman  for  past  ofTence,  nor  in  en- 
forcing obedience  to  a  specific  command,  unless  the  refusal  is  clearly  a 
case  of  mutiny,  or  justifies  the  reasonable  apprehension  of  a  mutiny. — 
Jarvis  v.  The  Master  of  the  Claiborne,  Bee's  Rep.,  248.  Jiertson  v.  Ship 
Aurora,  Bee^s  Rep.,  161. 

But  a  case  of  actual  mutiny,  or  reasonable  apprehension  of  mutiny, 
places  the  master  in  a  very  different  attitude ;  and  he  may,  with  all  that 
caution  which  the  law  requires  in  all  other  cases  of  self-defence  and  vin- 
dication of  lawful  authority,  make  use  of  any  force  and  any  weapon  which 
the  exigency  of  the  case  requires. — United  States  v.  Wickham,  1  W.  Rep., 
316.  Thome  v.  White,  1  Peters'  Adm.  Rep.,  168.  Michelson  v.  Denison, 
3  Day's  R'p.,  294.  Sampson  v.  Smith,  15  Mass.  Rep.,  365.  Holding 
of  fists  to  strike  the  master,  is  so  near  an  act  of  mutiny,  that  the  master 
may  quell  it  by  striking  the  first  blow. — The  Lima,  3  Hag.  Adm.  Rep., 
353. 

15.  Has  not  the  mariner  a  remedy  for  assaults,  batteries  and  imprison- 
ment, against  the  master  at  common  law  1 

He  has. — Brown  v.  Howard,  15  Johns.  Rep.,  119.  Watson  v.  Chris- 
tie, 3  Bos.  Sf  Pull.,  224.  Ward  v.  Ames,  9  Johns.  Rep.,  138.  Sampsonv. 
Smith,  15  Mass.  Rep.,  355. 

Or  by  libel,  in  the  admiralty. — Butler  v.  M^Lellan,  Ware's  Rep., 
219.  The  Enchantress,  1  Hag.  Adm.  Rep.,  395.  Polydore  v.  Prince, 
Ware's  Rep.,  402.  Prait  v.  Thomas,  Ibid,  427,  496.  Thomas  v.  Lane, 
2  Sumner^s  Rep.,  1.  The  Centurion,  1  Hag.  Adm.  Rep.,  161.  Steele  v. 
Thatcher,  Ware's  Rep.,  91.  Hutson  v.  Gordon,  Ibid,  385.  The  Lowther 
Castle,  1  Hag.  Adm.  Rep.,  385.  Jenks  v.  Lowts,  Ware's  Rep.,  51. 
Bangs  V.  Little,  Ibid,  506.  Thome  v.  White,  1  Peters'  Adm.  Rep.,  173, 
174.  The  Agincourt,  1  Hag.  Adm.  Rep.,  271.  Hutchinson  v.  C combs, 
Ware's  Rep.,  65.  Elwell  v.  Martin,  Ware's  Rep.,  53.  The  Ruckers,  4 
Rob.,  73.     2  Brown  Civ.   and  Adm.,  108.     3  Bl.   Com.,  106.     Jarvis  v. 
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Master  of  Claiborne,  Bee's  Adm.  Rep.,  248.  Roberts  v.  Dallas,  Bee^s  Mm. 
Rep.,  239.     Martins  v.  Ballard,  Bee's  Jldm.  Rep.,  51. 

'  Nor  does  it  matter  whether  the  assault  was  committed  by  the  mate 
or  any  other  seaman,  with  or  without  the  master's  orders  ;  he  will  be  liable 
for  the  damage  if  he  was  present  and  did  not  interfere  to  prevent  it. — 
Brown,  v.  Howard,  M  Johns.  Rep.,  119.  Watson  v.  Christie,  3  Bos.  and 
Pull.  224.  Thomas  v.  Lane,  2  Sumner'' s  Rep.,  1.  Butler  v.  M'Lellan, 
JVare^s  Rep.,  219.  Ward  v.  Ames,  9  Johns.  Rep.,  138.  Hudson  v.  Jor- 
dan, Ware^s  Rep.,  385.  Plummer  v.  Webb,  Ware's  Rep.,  15.  Elwell  v. 
Martin,  Ibid,  83. 

It  has  been  held  that  the  person  punishing-  a  seaman  in  obedience  to 
the  master's  order,  is  not  liable  as  a  joint  trespasser,  unless  the  punish- 
ment is  obviously  and  grossly  excessive  and  unjust. — Butler  v.  M'Lellan, 
Ware's  Rep.,  75. 

But  if  it  appears  that  the  master's  order  was  of  itself  wholly  unjusti- 
fiable and  illegal,  the  party  doing  the  actual  injury  will  then  be  liable  as  a 
joint  trespasser. — Brown  v.  Howard,  15  Johns.  Rep.,  119.  Elwell  v.  Mar- 
tin, Ware's  Rep.,  83, 

If  the  master  strike  a  mariner  without  cause,  or  use  a  deadly  weapon 
as  an  instrument  of  correction,  where  moderate  correction  may  be  in- 
flicted, and  death  ensue,  he  will  be  guilty  either  of  manslaughter  or  mur- 
der.— Captain  Kidd''s  case,  5  State  Trials,  287. 

16.  Does  an  embargo  dissolve  the  mariner's  contract  1 

It  does  not,  particularly  if  it  is  only  temporary. — McBride  v.  Marine 
Ins.  Co.,  5  Johns.  Rep.,  308.  Bayles  v.  Fettyplace,  6  Mass.  Rep.,  325. 
Valin,  Com.,  tome  \,p.  690.  Hadley  v.  Clark,  8  Term.  Rep.,  259.  Beale 
V.  Thompson,  4  East^s  Rep.,  558.  Pothier,  Louages  Mar.,  JYo.  189.  Palmer 
V.  Lorillard,  16  Johns.  Rep.,  348.  Odlin  v.  Ins.  Co.  of  Penn.,  2  Wash. 
Cir.Rep.,312. 

The  right  to  recover  wages  during  the  time  of  an  embargo,  if  the 
voyage  be  afterwards  completed,  or  a  new  voyage  substituted,  was  recog- 
nized in  Marshall  V.  Montgomery,  2  Dall.  Rep.,  170  j  and  this  was  in  ac- 
cordance with  the  decision  in  Beale  v.  Thompson,  3  Bos.  Sf  Pull.,  405, 
and  4  East,  546.  I 

The  French  ordinance  gave  seamen,  hired  by  the  month,  half  wages 
during  such  detention — VOrd.  de  la  Marine,  liv.  3,  tit.  4,  art.  5. 


HARBORING  A  SEAMAN. 

In  order  to  remove  as  many  obstacles  to  the  prompt  performance  of 
the  contract,  as  can  be  provided  against,  the  Act  of  1790  further  provides, 
that  if  any  person  shall  harbor  or  secrete  a  seaman,  knowing  him  to  be 
shipped,  he  shall  be  subject  to  a  pecuniary  penalty;  and  debts  exceeding 
one  dollar,  contracted  by  a  seaman  during  the  time  he  belongs  to  a  ship, 
are  not  recoverable  from  him  until  the  end  of  the  voyage. — Act  U.  S., 
1790,  ch.  56,  sec.  4. 
82 
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PILOT. 

1.  What  is  a  pilot  \ 

The  name  is  applied  either  to  a  particular  officer  serving  on  board  a 
ship  during  the  course  of  the  voyage  and  having  the  charge  of  the  helm 
and  of  the  ship's  route,  or  to  a  person  taken  on  board  at  a  particular  place 
for  the  purpose  of  conducting  the  ship  through  a  river  or  channel,  or  from 
or  into  port. 

The  French  ordinance  contains  several  regulations  calculated  to  ob- 
tain the  necessary  skill  and  experience  in  persons  of  the  first  description. 
— Liv.  2,  tit.  4,  du  P'ilote. 

In  England,  and  in  this  country,  there  is  no  particular  provision  re- 
lating to  them,  and  many  ships  are  navigated  without  an  officer  of  this 
description,  the  master  supplyina^  the  place. 

Pilots  of  the  second  description  are,  by  ancient  charters  of  incorpora- 
tion, established  at  several  places  in  England.  Pilotage  from  Dover,  Deal, 
and  the  Isle  of  Thanet,  up  the  rivers  Thames  and  Medway,  was  regulated 
by  statutes.— 3  Geo.  1,  c/i.  13.  7  Geo.  l,cA.  21.  43  Geo.  3,  ch.  152,  re- 
vived and  continued  by  47  Geo.  3,  stat.  2,  ch.  71.  P.  L.  Sr  P.  Pilotage 
down  the  Thames,  and  through  the  north  channel  to  or  by  Orfordness, 
and  round  the  Long-Sand-Head  into  the  Downs,  and  down  the  south  chan- 
nel into  the  Downs,  and  from  or  by  Orfordness,  up  the  north  channel  and 
the  Thames,  and  Medway,  by  5  Geo.  2,  ch.  20.  Pilotage  into  and  out  of 
the  port  of  Liverpool  is  regulated  by  37  Geo.  3,  ch.  78,  and  the  port  of 
Hull  by  39  6f  40  Geo.  3,  ch.  10.      P.  L.  4'  P- 

In  this  country  the  appointment  of  pilots  and  the  regulation  of  pi- 
lotage have  been  left  to  the  state  legislatures  by  Congress. 

The  only  Congressional  provision  on  the  subject  is  contained  in  the 
Act  of  Congress  of  August  7,  1789,  ch.  9,  sec.  4,  which  still  remains  in 
force,  and  in  which  it  is  declared,  that  "all  pilots  in  the  bays,  inlets, 
rivers,  harbors,  and  ports  of  the  United  States,  shall  continue  to  be  regu- 
lated in  conformity  with  the  existing  laws  of  the  states  respectively, 
wherein  such  pilots  may  be,  or  with  such  laws  as  the  states  may  respect- 
ively  thereafter  enact  for  the  purpose,  until  further  legislative  provision 
shall  be  made  by  Congress."  The  cognizance,  therefore,  of  the  cases  un- 
der state  laws,  as  to  pilotage,  belongs  at  present  to  state  courts. — Mar- 
shall, Ch.  J,,  in  Gibbons  v.  O^den,  9  Wheaton,  207.  The  Schooner  Wave 
V.  Hyer,  on  appeal  to  the  circuit  court  of  the  United  States,  for  the  south- 
ern district  of  New  York,  2  Pay?ie''s  Rep.  Low  v.  Commissioners  of  Pilot- 
age, R.  M.  Charlioii's  Geo.  Rep.,  314.  But  in  the  case  of  Hobard  v.  Drogan, 
10  Peters'  U.  S.  Rep.,  108,  it  was  held,  that  suits  for  pilotage  on  the  high 
seas  and  on  tide  waters,  were  within  the  admiralty  jurisdiction,  and  the 
state  courts  had  only  concurrent  jurisdiction  with  the  district  courts  in 
suits  for  pilotage.  The  Act  of  Congress  of  2d  March,  1837,  ch.  22,  de- 
clared, that  it  should  be  lawful  for  the  master  or  commander  of  any  vessel, 
coming  into  or  going  out  of  any  port  situate  upon  the  waters  which  are 
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the  boundary  between  two  states,  to  employ  any  pilot  duly  licensed  or 
authorized  by  the  laws  of  either  state  bounded  upon  said  waters. 

It  is  the  duty  of  the  master  engaged  in  a  foreign  trade,  to  put  his 
ship  under  the  charge  of  a  pilot,  both  on  his  outward  and  homeward  voy- 
age, when  he  is  within  the  usual  limits  of  the  pilots'  employment. — Law  v. 
Holli7igworth,   1  Term  Rep.,  160.     The  William,  6  Rob.  Adm.  Rep.,  316. 

If  a  master  at  a  foreign  port,  being  unable,  after  due  exertion,  to  get 
a  pilot,  in  the  exercise  of  his  best  discretion  endeavors  to  navigate  him- 
self into  port,  and  grounds,  the  underwriters  are  liable  for  the  injury. — 
Phillips  V.  Headlam,  2  Barn,  d;  Adolph.,  380. 

But  if,  without  any  effort  to  get  a  pilot,  he  attempts  to  enter  a  port 
without  one,  and  a  loss  ensues,  himself,  with  the  owners,  and  not  the  un- 
derwriters, will  be  liable.  It  would  be  otherwise  if  a  loss  occurs  at  a 
point  beyond  which  a  pilot's  services  are  necessary. — McMillan  v.  U.  Ins. 
Co.,  1  Rice's  S.  C.  Rep.,  248. 

The  pilot,  while  on  board,  has  the  exclusive  control  of  the  ship.  He 
is  considered  as  master  joro  hdc  vice,  and  if  any  loss  or  injury  be  sustained 
in  the  navigation  of  the  vessel  while  under  his  control,  he  is  answerable 
as  strictly  as  if  he  were  a  common  carrier,  for  his  default,  negligence,  or 
unskilfulness,  and  the  owner  would  also  be  responsible  to  the  party  in- 
jured, for  the  act  of  the  pilot,  as  being  the  act  of  his  agent. — Pilot  Boat 
Washi?igton  v.  Ship  Saluda,  U.  S.  District  Court,  S.  C,  April,  1831. 
TVilliamson  v.  Price,  16  Mart.  Lou.  Rep.,  399.  Bussey  v.  Donaldson,  ^ 
D all.  Rep.,  206.  Haggett  v.  Montgomery,  5  Bos.  Sf  Pull.,  446.  Yates  \. 
Brown,  8  ^^ick.,  23.  Mptune  the  2d,  1  Dodso?i's  Rep.,  467.  The  Thames, 
5  Rob.,  308.  The  Woodrop  Sirus,  2  Dodsons  Rep.,  83.  The  Dundee,  1 
Hag.  Adm.  Rep.,  109.     Gale  v.  Laurie,  5  Barn.  Sf  Cresw.,  151. 

But,  in  such  a  case,  the  master  would  not  be  responsible  as  master, 
though  on  board,  provided  the  crew  acted  in  regular  obedience  to  the  pilot. 
— The  Portsmouth,^  Rob.  Adm.  Rep.,  317.  Snell  v.  Rich,  1  Johns.  Rep., 
305.  See  laws  of  Oleron,  art.  23.  Molloy,  b.  2,  ch.  9,  sec.  3,  7.  Gardner 
V.  Ship  J^ew  Jersey,  1  Peters'  Adm.  Rep.,  223,  227.  The  Schooner  Anne, 
1  Mason's  Rep,,  508. 

2.  What  provisions  have  Congress  made  to  prevent  the  destruction  of 
ship?  at  sea  \ 

The  Act  of  Congress  of  the  26th  March,  1804,  provides  "  that  any 
person,  not  being  an  owner,  who  shall,  on  the  high  seas,  wilfully  and 
corruptly  cast  away,  burn,  or  otherwise  destroy,  any  ship  or  vessel  unto 
which  he  belongs,  being  the  property  of  any  citizen  or  citizens  of  the 
United  States,  or  procure  the  same  to  be  done,  shall  suffer  death. — Act 
U.  S.,  2%th  March,   1804,  sec.  1. 

To  "destroy  a  vessel"  within  the  meaning  of  this  statute,  has  been 
construed  to  be,  to  unfit  her  for  service,  beyond  the  hope  of  recovery  by 
ordinary  means.  This,  as  to  the  extent  of  the  injury,  is  synonymous 
with  "  cast  away."  It  is  the  general  term.  Casting  away,  like  burning, 
is  a  species  of  destruction,  either  of  which  causes  the  vessel  to  perish,  to 
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be  lost,  and  irrecoverable  by  ordinary  means. — United  States  v.  Johns,  1 
Washitigton's  R.,  363. 

The  oflences  of  piratically  and  feloniously  running  away  with  the 
ship,  vessel,  or  cargo  ;  of  voluntarily  yielding  up  the  ship  or  vessel  to  a 
pirate  ;  of  hindering  and  preventing  tlie  master  from  fighting  in  defence 
of  the  ship  or  cargo  ;  or  of  making  a  revolt  upon  the  high  seas,  in  any 
river,  haven,  basin,  or  bay,  out  of  the  jurisdiction  of  any  particular  Slate 
of  the  United  States — these  are  all  capital  offences,  by  the  Act  of  Con- 
gress, 30th  April,  1790,  ch.  36  j  which  declares,  "  that  if  any  person  shall 
commit,  upon  the  high  seas,  or  any  river,  haven,  basin,  or  bay,  out  of  the 
jurisdiction  of  any  particular  State" — these  words  have  been  construed 
to  mean  out  of  any  particular  State  of  the  United  States — (T/ie  United 
States  V.  Furlong,  5  Wheat.  R.,  184) — "  murder,  or  robbery,  or  any  other 
offence,  which,  if  committed  within  the  body  of  a  county,  would,  by 
the  laws  of  the  United  States,  be  punishable  with  death.  Or,  if  any  cap- 
tain or  mariner  of  any  ship,  or  any  other  vessel,  shall  piratically  and  fe- 
loniously run  away  with  such  ship  or  vessel,  or  any  goods  or  merchan- 
dize to  the  value  of  fifty  dollars,  or  yield  up  such  ship  or  vessel  volunta- 
rily to  any  pirate  ;  or  if  any  seaman  shall  lay  violent  hands  upon  his 
commander,  thereby  to  hinder  and  prevent  his  fighting  in  defence  of  his 
ship  or  goods  committed  to  his  trust,  or  shall  make  a  revolt  in  the  ship  ; 
everjr  such  offender  shall  be  deemed,  taken,  and  adjudged  to  be  a  pirate 
and  felon  ;  and  being  thereof  convicted,  shall  suffer  death." — ^ct  U.  S., 
30lh  April,  1790,  ch.  36,  sec.  8. 

But  the  punishment  for  making  a  revolt  has  been  since  (Ranged. — 
Act  U.  S.,  3  March,  1835,  ch.  313,  sec.  1  : — "  If  one  or  more  of  the  crew  of 
any  American  ship  or  vessel  on  the  high  seas,  or  on  any  other  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States,  shall  unlaw- 
fully, wilfully,  and  with  force,  or  by  fraud,  threats  or  other  intimidation, 
usurp  the  command'  of  such  ship  or  vessel,  from  the  master  or  other  law- 
ful commanding  officer  thereof,  or  deprive  him  of  his  authority  and  com- 
nriand  on  board  thereof,  or  resist  or  prevent  him  in  the  free  and  lawful  exer- 
cise thereof,  or  transfer  such  authority  and  command  to  any  other  person 
not  lawfully  entitled  thereto,  every  such  person  so  offending,  his  aiders  or 
abettors,  shall  be  deemed  guilty  of  a  revolt,  or  mutinj',  and  felony,  and  shall, 
on  conviction  thereof,  be  punished  by  a  fine  not  exceeding  two  thousand 
dollars,  and  by  imprisonment  and  confinement  to  hard  labor  not  exceed- 
ing ten  years,  according  to  the  nature  and  aggravation  of  the  offence  ; 
and  the  offence  of  making  a  revolt  in  the  ship,  which  now  is,  under  and 
in  virtue  of  the  eighth  section  of  the  Act  of  Congress,  passed  the  thirtieth 
day  of  April,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety,  punishable  as  a  capital  offence,  shall,  from  and  after  the  passage 
of  this  Act,  be  no  longer  punishable  as  a  capital  offence,  but  shall  be  pun- 
ished in  the  manner  prescribed  in  the  present  Act,  and  not  otherwise." 

Sec.  2. — "  That  if  any  one  or  more  of  the  crew  of  any  American 
ship  or  vessel  on  the  high  seas,  or  any  other  waters,  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  shall  endeavor  to  make  a 
revolt  or  mutiny  on  board  such  ship  or  vessel  j  or  shall  combine,  con- 
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spire,  or  confederate  with  any  other  person  or  persons  on  board,  to  make 
such  revolt  or  mutiny  ;  or  shall  solicit,  incite,  or  stir  up  any  other  or 
others  of  the  crew  to  disobey  or  resist  the  lawful  orders  of  the  master,  or 
other  officer  of  such  ship  or  vessel,  or  to  refuse  or  neglect  their  proper 
duty  on  board  thereof;  or  shall  unlawfully  confine  the  master,  or  other 
commanding  officer  thereof — every  such  person  so  offending  shall,  on  con- 
viction thereof,  be  punished  by  fine  not  exceeding  one  thousand  dollars, 
or  by  imprisonment  not  exceeding  five  years,  or  by  both,  according  to  the 
nature  and  aggravation  of  the  offence." 

OF  THE  CHARTER  PARTY. 

1.  What  is  a  charter  party  1 

A  charter  party  is  a  contract  of  affreightment  in  Avriting  by  which  the 
owner  of  a  ship  lets  the  whole  or  a  part  of  her,  to  a  merchant,  for  the  con- 
veyance of  goods  on  a  particular  voyage,  in  consideration  of  the  payment  of 
freight. — 3  Kenfs  Com.,  200.  Pothier,  Charte-Partie,  n.  1.  Valines  Co?n., 
tome  1,  617.     Jacohsori's  Sea  Laivs,  215.     Mbott  on  Shipping,  162. 

Charte-partie  est  un  terme  qu'on  a  adapte  particulierevient  a  la  marine^ 
pour  designer  le  contrat  de  louage  d''un  navire,  quoique  anciennement  ce 
fut  un  terme  commun  a  tous  les  conirais  non  transtatifs  de  propriete  dont  il 
Ctaitfait  ecriture. — Boulay-Paiy,  tome  1,  tit.  6,  p.  211. 

2.  What  are  the  most  usual  conditions  of  the  charter  party  1  i 

According  to  the  maritime  usages,  the  following  are  the  most  general 
contents  of  the  charter  party.  The  general  conditions  on  the  part  of  the 
owner,  are,  that  the  vessel  is  staunch  and  tight,  and  is  furnished  with  every 
necessary  I'equisite  for  the  contemplated  voyage,  particularly  with  the  pro- 
per ship's  documents  and  passports  ;  to  be  ready  at  a  particular  day,  and  ia 
a  stipulated  number  of  days  to  take  the  cargo  on  board ;  that  the  vessel  after 
the  completion  of  her  cargo  shall  sail  with  the  first  fair  wind  and  opportu- 
nity for  the  port  of  destination,  and  there  deliver  the  cargo  to  the  con- 
signees in  the  same  condition  in  which  it  was  received.  The  freighter, 
on  the  other  hand,  binds  himself  to  load  the  vessel  at  the  port  of  lading, 
in  a  stipulated  time,  with  the  cargo  described ;  to  discharge  the  same  at 
the  port  of  delivery,  and  to  pay  the  freight  and  demurrage  agreed  upon. — 
Jacobson's  Sea  Laws.  p.  111. 

The  French  Code  de  Commerce  prescribes  that  the  act  of  the  charter 
party  shall  be  in  writing,  shall  contain  the  name  and  tonnage  of  the  ship, 
the  name  of  the  captain,  the  names  of  the  proprietor  and  the  charterer, 
the  place  and  time  agreed  for  charging  and  discharging,  the  price  of  the 
hire,  whether  the  affreightment  be  total  or  partial,  and  the  indemnity 
agreed  upon  in  case  of  delay.  Besides  the  provisions  mentioned  in  the 
code,  the  charter  party  may  contain  any  conditions  not  prohibited  or 
contrary  to  good  morals. — Art.  276. 

The  usual  formula  under  the  Code  de  Com.,  is  as  follows: 

Entre  les  soussignes,  1°  le  sieur  (noms,  prenoms,  qualite  et  demeure) 
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proprietaire  du  navire  .  .  .  de  la  contenancc  de  .  .  .  tonneaux,  mouille 
presentement  an  port  de  .  .  .  d'une  pari ; 

Et  2'^  le  sieur  .  .  .  d'autre  part ; 

A  ete  lait  et  arrete  ce  qui  suit ; 

Art.  1.  Le  sieur  .  .  .  donne  par  le  present  affretement  entotalite  au 
sieur  .  .  .  le  navire  le  .  .  .  pour  le  voyage  de  .  .  .  a  partir  du  port  oii  il 
est  presentment  mouille  et  pour  son  retour,  moyennant  la  somme  totale 
de  .  .  .  dans  laquelle  le  voyage  entre  pour  celle  de  .  .  .  et  le  retour  pour 
celle  de  .  .  .  La  dite  somme  sera  payee  par  le  sieur  .  .  .  (I'affreteur)  dans 
les  termes  suivants  (mentionnez  ici  les  conventions.) 

2.  Le  chargement  du  dit  navire  commencera  a  partir  de  .  .  .  (I'e- 
poque)  et  devra  etre  acheve  au  plus  tard  le  .  .  .  a  peine  de  .  .  .  (la  som- 
me) pour  indemnite  de  retard  du  depart  du  dit  navire. 

3.  Le  chargement  pour  le  retour  devra  etre  effectue  dans  le  delai 
de  .  .  .  a  peine  egalement  de  la  somme  de  .  .  .  pour  indemnite. 

4.  Le  voyage  et  le  retour  devront  s'operer  en  ligne  directe  et  etre 
termines,  a  moins  de  force  majeure,  dans  de  delai  de  .  .  .  sous  peine  de 
la  somme  de  .  .  .  (par  mois  ou  par  jour)  pour  indemnite. 

5.  A  partir  de  .  .  .  le  dit  navire  est  mis  a  I'entiere  disposition  du 
sieur  .  .  .  (I'affreteur)  jusqu'a  .  .  .  (I'i'poque.) 

6.  Les  reparations  sont  a  la  charge  de  .  .  .  etc.,  etc. 

7.  Les  parties  se  conformeront,  chacune  en  ce  qui  les  concerne, 
aux  reglements  et  usages  du  commerce  et  de  la  marine. 

8.  Les  contestations  relatives  au  present  acte  seront  jugees  par  des 
arbitres  juges. 

Fait  double  entre  les  parties  .  .  .  a  .  .  .  (Signatures.) 

In  the  Italian  charter  parties,  from  the  insecurity  of  the  Mediterra- 
nean, the  number  of  the  crew  to  be  employed  on  board  is  designated. — 
Targa^  chap.  52,  7).  55. 

In  relation  to  the  cargo,  in  German  charter  parties  the  expression 
is  generally  used :  a  full  and  convenient  cargo. 

A  time  is  limited  beyond  which  the  freight  shall  not  endure,  if  during 
the  contract  a  vis  major  intervenes,  and  the  parties  cannot  agree  in  cancel- 
ling the  contract ;  and  the  freighter  is  bound  to  pay  one-half  of  the  farther 
wages  and  costs. — Targa,  ch.  25,^.  57.     Jacobson's  Sea  Laws,  p.  220. 

3.     What  are  the  general  responsibilities  which  the  ship-owners  as- 
sume under  the  charter  party  1 

Pothier  classifies  the  responsibilities  of  the  owner  to  the  freighter 
under  the  following  seven  heads :  Traite  des  Contrafs  Maritimes,  §  26. 

1.  To  clear  the  ship  or  ship's  room,  that  the  freighter  may  uninter- 
ruptedly put  the  cargo  on  board. 

2.  To  take  the  goods  laden,  under  his  charge. 

3.  To  depart  at  the  designated  time.  By  law,  the  master  is  occa- 
sionally entitled  to  a  longer  period.  If  no  time  is  designated,  the  depart- 
ure must  be  legally  determined  by  the  usage. 

He  is  security  for  the  sea-worthiness  of  his  vessel ;  and  the  French 
are  extremely  precautious  in  this  respect,  inasmuch  as  the  Code  de  Com- 
merce admits  of  proofs  against  the  certificate  of  the  sea-worthiness  of  the 
vessel  obtained  at  the  port  of  departure. 
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5.  He  is  bound  during  the  voyage  to  have  a  proper  care  to  the  pre- 
servation of  the  cargo. 

6.  He  is  to  deliver  the  goods  received  at  the  port  of  delivery,  named 
in  the  bill  of  lading,  and  is  only  excused  by  a  vis  major  from  the  responsi- 
bility attached  thereto. 

7.  If  he  lias  made  jettison,  he  is  responsible  that  the  owner  shall 
receive  indemnity  from  a  contribution  of  the  property  saved. — Jacohsori's 
Sea  Laws,  222. 

La  charte-partie  se  passe  ordinairement  en  double  ;  celle  devrait  etre, 
du  moi?is,  suivant  les  lois  civiles,  art.  1325  ;  mais,  dans  le  commerce,  tout 
jugeant  ex  equo  etbono,  nous  ne  pensons  pas  que  Von  prononqat  la  ?iulliie  sur 
ce  seui  motif. — Boulny-Patij,  Cours  de  Droit,  Com.  Mar.,  tome  1,  tit.  6, 
sec.  1,  p.  214.  Delvincourt,  Instit.,  tit.  2,  p.  284-.  Locre,  sur  Vart.  163 
du.  Code  de  Commerce.  Roccus  states  the  following  cases,  in  which  the 
master  is  responsible  to  the  merchant  for  damages: 

1.  If  the  ship  be  driven  on  a  shoal,  with  unnecessary  sail  spread,  and 
negligently ;  if,  however,  misled  at  night  by  fishermen's  lights,  he  cannot 
be  answerable.     JVb/e  55. 

2.  If  he  sail  in  spite  of  wind  and  weather  ;  or  when  they  are  favorable, 
if  he  remain  in  port  without  sufficient  cause,  so  that  the  goods  are  conse- 
quently injured.     Mote  56. 

3.  If  he  transfer  goods  from  one  ship  to  another  less  safe,  and  they 
are  lost  by  her  :  and  generally,  where  the  goods  are  injured  or  lost  by  the 
master's  fault.     Jfote  57. 

4.  If  the  goods  on  board  are  devoured  by  rats  or  mice,  and  he  have 
no  cat  or  dog  on  board  to  kill  them.     JVb^e  58. 

Such  also  was  the  case  of  Dale  v.  Hall,  in  England,  where  the  master 
was  made  responsible  for  the  consequences  of  a  leak  in  the  vessel,  occa- 
sioned by  rats.     Abbott,  p.  276. 

Yet  Roccus  conceives,  that  the  master  who  changes  his  course  to  avoid 
duties  improperly  demanded,  is  not  liable,  even  if  a  loss  ensues. 

5.  He  is  responsible,  if  he  engage  inexperienced  and  incompetent 
mariners  for  the  voyage.     JVote  59. 

6.  If  he  receive  persons  onboard  with  whom  he  is  unacquainted,  and 
goods  are  embezzled  by  such  persons,  or  if  according  to  the  size  of  the 
vessel  and  the  nature  of  the  voyage,  he  has  not  shipped  a  complete  crew. 
Mote  62. 

In  Roccus,  it  is  doubted,  whether  the  master  is  liable  in  a  fortuitous 
case  of  theft  committed  by  night.     Mote  40. 

In  England,  however,  the  master  is  held  responsible  in  such  case. — 
Mboit,  p.  217. 

7.  If  he  take  prohibited  articles  on  board,  and  thereby  cause  the  confis- 
cation of  the  rest  of  the  cargo  ;  or  if  he  sail  under  unlawful  colors.    JVote  66. 

During  a  war  between  the  German  Emperor  and  the  French,  a  vessel 
under  Ancona  colors,  passing  by  some  imperial  territory,  hoisted  the 
French  flag,  and  was  taken  by  the  imperialists,  and  the  master  was  made 
responsible  to  the  shippers  for  their  respective  interests. — Straccha  de  Mer- 
catura,  in  titulo  de  Navibus,  p.  3,  Mo.  22  afid  23. 

If  the  master  delay  going  into  port,  with  a  view  to  arrange  the  custo- 
mary duties  for  the  better  advantage  of  the  cargo,  and  an  injury  is  sustain- 
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ed  by  such  delay :  Roccus  declares  him  liable  to  the  owners  for  such  in- 
jury.    J^ote  t)S. 

If  the  ship  be  not  secured  with  good  cables  and  rigging;  or  if  the 
goods  are  wet  by  rain,  or  injured  in  consequence  of  the  ship  not  being 
well  caulked,  the  master  is  culpable,  and  liable.     J\''ote  69. 

If  the  master  fall  in  with  a  pirate  and  yield,  when  he  is  able  to  make 
resistance  efFectuallj',  he  is  liable  to  the  shipper.     A^'ote  70. 

8.  The  master  is  not  only  bound  to  keep  his  ship  in  a  suitable  order, 
but  also  to  keep  it  manned  with  a  competent,  skilful,  and  efficient  crew,  and 
also  well  supplied  with  all  the  ropes  and  rigging  usually  required,  for  the 
lading  of  the  cargo;  and  if  by  anj'^  defect  in  the  usual  equipment  of  ships 
for  this  purpose  any  damage  happens  to  the  goods,  the  master  and  owner 
would  be  responsible. — Goff  v.  Clinkard,  Cited  1  Wills.,  282.  Wilson  v. 
T/)e  Behidere,  Pet.  Adm.  R.,  258.  Lois  D'Oleron,  art.  10,  Pard.  1,  p.  330. 
.Abbott  on  Shipping,  part  3,  ch.  3,  p.  224<.  Droit  Mar.  de  Wisbuy,  art.  25  ; 
IbH,  p.  478.     Wefhrood,  tit.  9. 

'  And  when  the  goods  are  on  board,  the  master  is  always  bound  to  stow 
them  under  deck,  unless  by  the  contract  he  has  expressly  reserved  a  power 
to  carry  them  on  deck,  or  unless  he  can  show,  in  the  absence  of  a  written 
contract,  a  usage  in  the  particular  trade  to  carry  goods  on  deck,  so  gene- 
rally known  and  recognized,  that  it  may  be  presumed  to  have  been  within 
the  contemplation  of  the  parties  at  the  time  of  the  shipment.  The  authori- 
ties of  the  maritime  law  are  unanimous  upon  this  point. — Bartol  v.  Dodge, 
5  Greenl.  R.,  286.  Gould  v.  Oliver,  4  Bing.  JV'.  C,  134.  Smith  v.  Wright, 
1  Caines^  R.,  43.  Lennox  v.  Un.  Ins.  Co.,  3  Joh?is.  Cas.,  178.  Barber  v. 
Brace,  3  Conn.  R.,  9.  Consolato  del  Mare,  ch.  141.  Pard.  2,  p.  155. 
L'Ord.  de  la  Marine,  liv.  2,  tit.  1,  art.  12.  The  Paragon,  Ware's  R.,  322. 
The  Rebecca,  Ibid,  188.  The  Schooner  Reeside,  2  Sumner''s  R.,  567. 
Jlbbotton  Ship.,  part  3,  ch.  8,  sec.  13,  p.  355.  Valines  Com.,  tome  1,  p.  397. 
Dorsey  V.  Smith,  4i  Miller'' s  Louis.  Rep.,  211.  Shackleford  v.  Wilcox,  9 
Louis.  R.,  33. 

The  master  is  likewise  responsible  for  the  proper  stowage  of  goods 
on  board. — The  Paragon,  Droit.  Mar.  de  Wisbuy,  art.  25.  Pard.  1,  p. 
478.  Lois  D^Oleron,  art.  11,  2  Magens,  p.  16,  art.  8.  Emerigon,  ch.  12. 
sec.  42. — Unless,  says  Lord  Tenterden,  "  by  usage  or  agreement,  this  bu- 
siness is  to  be  performed  by  persons  hired  by  the  merchant."  Jlbbott  on 
Shipping,  part  3,  ch.  3,  sec.  3,  p.  227.  Wellwood,  p.  29.  2  Magens,  p. 
16,  art.  S,  French  Ord.,liv.  2,  Oleron,  art.  11;  the  contract  by  which 
tlie  master  or  owner  engages  to  carry  the  goods  of  another,  may  be  done, 
First,  by  chartering  of  the  vessel ;  Secondly,  by  signing  bills  of  lading  ; 
Thirdly,  by  receiving  goods  on  board  without  any  written  contract,  in 
which  case  the  master  engages  to  carry  them  under  all  the  responsibilities 
imposed  upon  him  by  the  general  law;  —the  master  is  treated  as  an  insurer 
of  the  safety  of  the  goods  against  all  but  two  classes  of  events,  the  acts  of 
God  and  the  public  enemy. — Riley  v.  Home,  5  Bing.  R.,  217.  A  promise 
to  carry  the  cargo,  whether  written  or  verbal,  implies  a  promise  to  keep  it 
safely  on  the  voyage. — 3  Kent's  Com.,  213.  Hvnter  v.  Potts,  4  Camp.  R., 
203.  Dale  v.  Hall,  1  Wils.  /?.,  3S1.  Davidson  v.  Gwynn,  12  East's  R.,  381. 
Sirdet  v.  Hall,  4  Bing.  R.,  607.     Garrigues  v.  Cox,    1   Bin7i.  R.,   592. 
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ConsolatoddMar.,  ch.  19  (64),  20  (65),  21  (66).   Pard.,  torn.  2,  p.  72,  73. 

Emerigon,  iom.  1,  p.  377. 

Wliere  tliere  is  no  bill  of  lading,  th.e  only  cases  which  excwse  the 
master  are,  the  act  of  God,  and  of  the  public  enemy.  And  unless  the  loss 
can  be  brought  within  one  of  these,  it  matters  not  whether  there  has  been 
any  negligence  or  not.  The  meaning  of  the  expression,  "act  of  God," 
includes  natural  accidents,  such  as  lightning,  earthquake,  and  tempest, 
and  not  arising  from  the  agency  of  man.-r-7re?2i;  and  Mersey  Jfavigation 
Company  v.  Wood,  3  Esp.  R.,  127.  Forward  v.  Pittard,  1  T.  R.,  27.  The 
public  enemy  includes  that  people  with  whom  the  nation  are  at  open  war, 
and  pirates,  with  whom  all  mankind  are  deemed  to  be  in  a  state  of  war. 
The  master  is  liable  for  thefts,  robberies,  and  embezzlements  by  all  other 
persons,  although  he  may  have  used  all  diligence. — Jlbbott  o?i  Ship.,  part 
3,  ch.  3,  sec  3.  Schieffiin  v.  Harvey,  6  Johns.  R.,  170.  Morse  v.  Slue,  1 
Vent.,  190,  238. 

The  master  is  liable  for  a  loss  by  an  accidental  fire,  wholly  without 
negligence  on  his  part,  Forward  v.  Pittard,  1  Term  Rep.,  27 ;  and  by  an 
accident  arising  from  an  unseen  nuisance  in  the  course  of  his  navio-ation 
— Prop.  Trent  atid  Mersey  JVav.  v.  Wood,  3  Esp.  R.,  127. 

The  burden  of  proof  is  always  upon  the  master  to  bring  himself 
within  some  one  of  the  grounds  of  exception  to  his  liability. — Cost  v. 
McMachan,  6  Johns.  i?.,'l60;  Forward  \.  Pittard,  1  T.  R.,  27,  33;  Bell 
V.  Read,  4.  Birn  R.,  127. 

The  ship  must  pay  all  the  expenses  of  the  navigation,  such  as  port 
duties,  clearances,  &c.,  unless  there  be  an  agreement  to  the  contrary. 
'i"he  principal  objecfs  of  these  charges  are  summed  up  by  Boulay-Paty  in 
the  following  concise  order  : 

1 '.  Les  frais  de  quarantine,  dans  les  lieux  oil  d'-s  precautions  de  police 
tmposent  P obligation  de  ne  point  debarque.r,  avant  un  delui  jixt,pour  s'' assurer 
que  le  navire  nr  communiquera  point  de  maladies  contagieuses  ; 

2".  Le  lamanage,  dont  I'ohjet  est  de  faire  conduire  par  dts  pilotes  dits 
lamaneurs  ou  Incmnns,  un  navire  dans  an  port  ou  une  riviere  / 

3'.  Le  touage,  qui  consists  a  faire  avancer  le  navire  au  moyen  d'ufi 
cordage  alt  icht  a  une  ancre  7ni)uillee  en  avant,  ou  a  un  cnnot  qui,  ajorce  de 
rames,  I'  tire  a  lui,  pour  le  faire  tntrer  dans  un  port  ou  remonter  une  riviere. 
En  pi  in  mer,  on  appelle  cette  operation  remorquer  un  vaisseau  ; 

4°.  Les  droits  de  tonnes  ef  de  bulises,  que  Pautoriti  per<;oit  pour  Ten- 
tretien  des  tonnes  et  des  balises  placees  sur  des  rochers  ou  bancs  de  sable,  pour 
servir  d^i'idication  aux  navirts  ; 

5'.  Les  droits  de  feu,  c'est-d-dire,  d'entretien  des  reverberes  aux  phares, 
destines  a  Pavertissement  des  navires. 

6'.  Les  droits  d'ancrage,  retribution  que  pergoit  le  souverain  pour  la 
permission  qu^il  donne  aux  ?iavires  de  jeter  Pancre  sur  les  cotes  de  so?i  em- 
pire  ; 

7°.  Les  droits  de  conge,  de  visite  et  de  rapport,  et  enfin  tous  les  droits 
locaux  de  bassin,  avant-bassin,  etc. — Boulay-Paty,  Cours  de  Droit,  Com. 
Mar.,  tit.  8,  sec.  3,  no.  242. 

Where  the  owners  of  a  steamboat  suffered  a  slave  to  be  emploj'ed  as 
a  hand  on  board  by  the  captain,  without  the  authority  and  consent  of  his 
83 
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owner,  and  he  was  accidentally  drowned  :  Held,  that  the  owners  of  the 
boat  were  responsible  and  liable  to  pay  his  value  ;  because,  by  using  due 
diligence,  they  might  have  prevented  the  illegal  employment  of  the  slave, 
but  did  not. — Strawbridge  v.  Turner  et  al.,  9  Lou.  Rep.,  215. 

Where  the  master  took  on  board  a  steamboat  a  slave  to  bring  her  to 
New-Orleans,  and  failed  to  deliver  her,  but  retained  her  for  another  trip, 
and  the  slave  was  lost  :  Held,  that  in  an  action  for  the  value  of  the  slave, 
the  owners  of  the  boat  were  liable  for  her  value  at  the  time  and  place  of 
delivery,  but  not  for  wages  subsequent  thereto,  nor  damages. — Burke  v 
Clarke  et  al.,  11  Law  Rep.,  210. 

A  contract  of  passage  is  broken  if  a  cabin  passenger's  situation  be 
rendered  uncomfortable  by  any  hand  being  allowed  to  molest  him,  and  if 
he  do  not  enjoy  on  board  that  ease  and  comfort  for  which  the  passage- 
money  is  the  consideration  ;  and  for  such  breach  of  contract  the  captain 
and  owners  are  liable. — Kee7>,e  v.  Lizardi  et  al.,  6  Law  Rep.,  319. 

Where  the  master  or  owner  of  a  vessel  lands  goods  at  an  interme 
diate  port,  and  ships  them  to  their  place  of  destination  on  board  of  another 
vessel  without  the  consent  of  the  shipper,  and  they  are  lost,  he  is  liable 
for  the  loss. — Ibid. 

The  owner  or  master  of  a  vessel  is  not  liable  for  damage  done  to 
deck  freight,  arising  from  the  dangers  and  waves  of  the  sea,  and  the  ne- 
cessary exposure  of  the  property  on  deck,  stowed  there  by  the  consent 
of  the  shipper. — Shakleford  v.  Wilcox  et  al.,  9  Law  Rep.,  39. 

The  duties  of  the  freighter,  on  the  other  hand,  are  : 

1.  To  deliver  the  goods  in  question,  with  the  necessary  documents, 
in  the  time  agreed  upon  by  the  parties,  or  limited  by*  the  laws. 

2.  To  repay  all  legal  costs  incurred  in  their  transportation,  and  to 
contribute  to  gross  average. 

3.  To  pay,  or  cause  to  be  paid,  the  freight  stipulated. 

If  a  ship  is  arrested  on  her  passage  by  the  fault  of  the  merchant ;  if 
he  has,  for  instance,  loaded  goods  privately  to  evade  the  customs,  and 
the  like  ;  he  is  to  pay  the  owner  his  freight,  as  if  the  ship  had  performed 
the  voyage  agreed  upon.; — Jacobsori's  Sea  Laws,  224. 

2.  Does  it  not  seem  to  be  well  settled  in  England  and  America,  that  a 
delivery  of  goods  at  any  usual  place  of  landing,  is  all  that  is  required  of 
the  master  1 

It  does,  as  a  general  rule,  in  the  absence  of  any  special  agreement 
or  direction  to  the  contrary. — Cope  v.  Cordova,  1  Rawle,  203.  Chickering 
V.  Fowler,  4  Pick.,  371.  Hyde  v.  Trent  and  Mers.  JVav.  Co.,  5  T.  R.,  389. 
Fox  V.  Blossom,  jYew  York  Common  Pleas,  Oct.,  1828. 

Provided  he  gives  notice  to  the  consignee  that  he  may  come  and  take 
them. — Garnet  v.  Wilson,  5  B.  and  Aid.,  58.  Ostrander  v.  Brown,  157 
Johns.  R.,  39.     Strong  v.  Matally,  4  Bos.  and  Pull.,  16. 

But  the  responsibility  of  the  master  will  continue  until  there  is  actual 
delivery,  or  some  act  which  is  equivalent  or  a  substitute  for  it,  unless  the 
owner  of  the  goods  or  his  agent  had  previously  assumed  the  charg'e  of  the 
goods,  or  at  least  until  the  consignee  has  had  notice  of  the  place  and  time 
of  delivery,  and  the  goods  have  been  duly  separated  and  designated  for  his 
use. — Chickering  v.  Fowler,  4  Pick.,  371.     Cope  v.  Cordova,  1  Rawle,  90 
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Strong  V.  JVatally^  4  Bos.  and  Pull.,  16.  Ostrander  \.  Brown,  15  John- 
son, .39.      Johnson  v.  Benson,  1  B.  and  Bing.,  'iS't.       1  Valines  Com.,  636. 

If  the  owner  receives  them  in  a  lighter  from  the  ship,  or  in  any  way 
takes  the  custody  of  them  before  they  are  landed,  the  master's  liability 
ceases.— Chic ke ring  v.  Fowler,  4  Pick.,  371. 

It  was  decided  in  England  in  the  case  of  Syedes  v.  Hay,  4  T.  R.,  260, 
that  if  the  consignee  requires  the  master  to  deliver  the  goods  to  himself  on 
board  the  ship,  and  not  to  land  them  on  the  wharf,  the  master  must  obey 
the  request,  for  the  wharfinger  cannot  insist  that  the  goods  shall  be  landed 
on  his  wharf  though  the  vessel  be  moored  against  it.  The  merchant  has 
a  right,  upon  the  payment  of  freight  and  other  charges,  to  require  the 
goods  to  be  delivered  over  the  ship  s  side. — Abbott  on  Shipping,  p.  246. 

The  master  cannot  detain  the  goods  on  board  the  ship  until  the  freight 
is  paid,  for  the  merchant  ought  to  have  an  opportunity  to  examine  the  con- 
dition of  them  before  he  pays  the  freight,  if  he  gives  security.  The  Eng- 
lish practice,  when  the  master  is  doubtful  %f  payment,  is  to  send  the  goods 
to  the  wharfinger,  directing  him  not  to  part  with  the  goods  until  the 
freight  is  paid. — Soldergreen  v.  Blight,  6  East,  p.  622. 

The  foreign  ordinances  of  Wisburg  and  Louis  XIV.,  allow  the  master 
to  detain  the  goods  while  in  the  lighter  or  barge  on  the  passage  to  the 
quay,  for  they  are  still  in  his  possession. — Laws  of  Wisburg,  Art.  57,  Ord. 
de  la  Mar.,  liv.  3,  tit.  Bu  Fret.,  Art.  23.     Laws  of  Oleron,  art.  9. 

Cleirac,  in  his  commentaries  on  the  laws  of  Oleron,  says  that  the 
same  power  is  given  by  the  Ordinance  of  Philip  the  Second,  and  by  the 
Consolato  del  mare,  and  that  the  latter  allows  him  to  detain  goods  equal 
in  value  to  four  times  the  amount  in  freight. — Cleirac,  Art.  21,  n.  3,  p.  72. 

The  ordinance  of  Rotterdam  allows  the  master  to  detain  the  goods 
for  his  freight,  but  requires  him  to  unload  and  take  care  of  them  that  they 
may  not  be  diminished  or  spoiled. — Art.  157,  158,  2  Magens,  106.  Where 
the  performance  of  the  voyage  is  prevented  by  a  blockade  of  the  port  of  des- 
tination, no  lien  for  freight  exists. — Stoughton  v.  Rappelo,  SSerg  Sf  R.,  559. 

Much,  however,  will  depend  upon  the  manner  of  delivery  of  the  goods, 
and  consequently  the  period  at  which  the  responsibility  of  the  master  and 
owners  will  cease  upon  the  custom  of  particular  places  andthe  usage  of  par- 
ticulartrades. — 3Kent,p.214<.  Valin,Ord.,tome  l,p.530.  Wardeltv.Mouril- 
ligan,  2  Esp.  J\\  P.  cases,  603.  Cotley  et  al.  v.  Wintringham,  JV.  P.  C,  150. 

If  the  goods,  on  the  arrival  of  the  ship,  are  put  on  board  a  lighter 
hired  in  the  usual  way,  and  the  owner  takes  custody  of  them  before  they 
are  landed,  the  master  is  discharged,  notwithstanding  a  subsequent  loss. 

3.  What  is  the  general  rule  of  constructing  the  charter-party,  as  to  the 
time  of  freighting,  where  no  time  is  expressed  1 

It  is  a  general  principle  pervading  all  maritime  contracts,  that  what  is 
not  expressly  provided  by  the  parties,  must  be  governed  by  the  local  usage. 
Optima  est  legum  interpres  consuetudo.  Dig.,  lib.  1,  tit.  3,  /.  37.  Usage  is 
the  best  interpreter  of  laws.  Dans  lex  contrats  de  commerce,  en  general, 
tout  ce  que  n'est  pas  prHu  par  les  parties  se  regie  par  les  usages  locaux, 
pourvu  qu'ils  ne  se  soient  pas  explicitement  prohibts,  parce  que  l,s  commer- 
chants  sont  censes,  pa?  lew  silence,  se  referer  a  ces  usages. 

V usage  se  verifie  et  se  prouvepar  lespareres  et  certificats  des  negociants 
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et  surtout  par  les  actes  di'  noioriete,  expediis  pur  les  Chambres  de  Com- 
merce. — Bo  hiy-Paty,  Com.  de  Droit,  Com.  Mar.,  tome  1,  tit.  6,  §  2,/).  217. 

But  altlioiioh  the  words  of  a  charter-party  may  receive  a  liberal  con- 
struciion,  yet  the  construction  must  not  be  inconsistent  with  their  plain 
and  obvious  meaning. — JJbbott  on  Shipping,  209. 

The  word  "days,"  used  alone  in  a  clause  oi  demurrage  for  unlading 
in  the  river  Thames,  is  said  to  be  understood  of  working  days  only,  and 
not  to  comprehend  Sundays  or  holidays,  by  the  usage  among  merchants 
in  London  ;  but  it  is  much  better  to  mention  working  or  running  days 
expressly,  according  to  the  intention  of  the  parties. — Cochran  v.  Reibergh 
and  othirs,  3  Espin.  JV.  P.  Cases,  121.     Abbott  on  Shipping,  180. 

If  either  party  be  not  ready  by  the  time  of  loading  the  ship,  the  other 
party,  if  he  be  the  charterer,  may  seek  another  ship,  or  if  he  be  the 
owner,  another  cargo. — 3  KejiCs  Com.,  204. 

4-.  What  is  understood  by  th#  word  demurrage  in  the  charter-party  1 

The  extra  days  beyond  the  lay  days  (being  the  days  allowed  to  load 
and  unload  the  cargo,)  are  called  days  of  demurrage  ;  and  that  term  is  like- 
wise applied  to  the  payment  for  such  delay,  and  it  may  become  due  either 
by  the  ship's  detention,  for  the  purpose  of  loading  and  unloading  the  car- 
go, either  before  or  during,  or  after  the  voyage,  or  in  waiting  for  convoy. 
If  the  claim  for  demurrage  rests  upon  express  contract,  it  is  strictly  en- 
forced, as  where  the  running  days  for  delivering  the  cargo  under  the 
bill  of  lading  had  expired,  even  though  the  consignee  was  prevented  from 
clearing  the  vessel  of  the  goods  by  the  default  of  others. — Laws  on  Char- 
ier-Pariics,  130.  Leer  v.  Yates,  3  Tau7iton,  387.  Harman  v.  Ganda/ph,  1 
HoWs  J\r.  P.,  35.     Holt  on  Shipping,  voL  2,  17. 

The  payment  of  demurrage,  stipulated  to  be  made,  while  a  ship  is 
waiting  for  convoy,  ceases  as  soon  as  the  convoy  is  ready  to  depart ;  and 
such  payment  stipulated  to  be  made,  while  a  ship  is  waiting  to  receive  a 
cargo,  ceases  when  the  ship  is  fully  laden,  and  the  necessary  clearances 
are  made,  although  the  ship  may  happen  in  either  case  to  be  farther  detain- 
ed by  adverse  winds  or  tempestuous  weather. — Jacobson^s  Sea  Laws,  UO. 
Hill  v.  Idle,  1  Starkie,  3.  Bessie  v.  Evans,  4<  Campbell,  131.  Liddnrd 
V.  Lopez  and  another,  10  East.,  526.  Robertson  v.  Bithune,  3  Johns.,  34'2. 
Atty  V.  Parish,  4  Bos.  ond  Pull.,  104,  107.  Duffe  v.  Lawrence,  'i  Johns, 
cane,  162.  Hooe  v.  Groverman,  1  Crunch  R.,  214.  Douglass  v.  Moody, 
9  Mass.  R.,  548,  555.  Minot  v,  Durant,  7  Mass.  R.,  436.  Spafford  v 
Dodge,  14  Mass.  R.,  66.     The  Anna  Catherine,  6  Rob.,  10. 

in  cases  of  capture  and  restitution  by  a  court  of  admiralty,  the 
court  regulates  itself,  as  to  the  allowances  of  demurrage  and  expenses, 
by  a  consideration  of  all  the  circumstances.  There  is  no  uniform  rule 
as  to  the  amount ;  but  it  rests  in  the  exercise  of  a  sound  discretion. — 
The  Anna  Catherine,  6  Rob.,  10.     Abbott  on  Shipping,  p.  183,  n.  1. 

BILL  OF  LADING. 

1.    What  is  a  bill  of  lading  1 

It  is  an  acknowledgement  which  the  captain  gives  of  the  goods  which 
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be  receives  on  board  his  ship,  and  which  he  undertakes  to  deliver  in  safety 
to  the  port  ofdischarcre,  this  is  called  in  the  French  law  "  la  connatssement," 
and  on  the  coasts  of  the  Mediterranean  "la  police  de  changement." 

The  bill  of  lading  differs  from  the  charter-party  in  this,  that  the 
latter  contains  the  hiring  of  a  ship,  or  a  part  of  her,  for  the  purpose  of 
receiving  and  transporting  goods.  The  former  proves  that  the  shipment 
has  already  been  effected. 

The  bill  of  lading  ought  to  express,  1st.  The  nature,  quantity  and  quali- 
ty of  the  object  shipped.  2d.  The  name  of  the  shipper,  the  name  and 
address  of  the  consignees,  the  name  and  domicil  of  the  captain,  the  name 
and  tonnage  of  the  ship,  the  place  of  departure,  and  that  of  destination. 
3d.  It  ought  to  express  the  price  of  the  freight,  and  the  marks  and  num- 
bers of  the  objects  shipped.  4th.  It  ought  to  be  made  in  four  originals 
at  least,  and  be  signed  within  the  first  twenty-four  hours  after  the  ship- 
ment, by  the  shippers,  and  by  the  captain. — Boulay-Paiy,Iome  l^tit.l,  31. 
p.  223,  edit.  Brux.,  1838. 

The  charter-party  is  the  contract  for  the  hire  of  the  ship,  and  the  bill 
of  lading  for  the  conveyance  of  the  cargo  ;  and  though  it  be  signed  by  the 
master,  he  does  it  as  agent  for  the  owners,  and  it  is  a  contract  binding 
upon  them.  By  the  bill  of  lading  the  master  engages  as  a  common  car- 
rier, to  carry  and  deliver  the  goods  to  the  consignee,  or  his  order  ;  and, 
by  the  common  law,  owners  were  responsible  for  damages  to  goods  on 
board,  to  the  full  extent  of  the  loss. — Beiiwes*  Lex  Mercatoria,  133.  l-i2. 
Fergusson  v.  Cappean,  6  Harr.  Sc  Johns.,  394<. 

There  are  commonly  three  bills  of  lading,  one  for  the  freighter,  ano- 
ther for  the  consignee,  factor  or  agent  abroad,  and  a  third  is  usually  kept 
by  the  master  for  his  own  use.  It  is  the  document  and  title  of  the  goods 
sent ;  and  as  such,  if  it  be  to  order,  or  assigns,  is  transferable  in  the 
market.— 2  Kent's  Com.,  54.8,  550.     Abbott  on  Ship.,  214. 

2.  What  is  the  effect  given  by  commercial  law  to  the  bill  of  lading  1 

It  is  considered  as  conclusive  proof  of  the  shipment  of  the  goods,  ex- 
pressed in  the  face  of  the  bill,  and  of  the  price  of  freight,  and  is  not  only 
binding  upon  the  shipper  and  the  captain,  but  also  upon  third  persons,  ex- 
cept fraud  be  proved.  Les  lois  nauliques  de  tous  les  temps  ont  toi/jours 
domte  nu  connaissemenl  le  caractere  de  pieces  jus/ijicatives  ;  ilest  la  veritable 
et  sptcijique  preuve  du  chargement  ;  il  fait  foi,  non  seulement  entre  le  capi- 
iaine  it  le  marchand  chargeur,  mais  encore  centre  les  assurcvrs  et  toutes 
autrcs  personnes,  savf  les  preuves  de  fraude  et  de  collusion.  11  est  hors  de 
doute  que  les  tiers,  qui  ne  sunt  point  parties  dans  le  connaissement,  ont  le 
droit  de  le  dibnttre  et  d'en  prouver  la  fuussete  ou  V inexactitude  par  toutes 
sortcs  de  moyens.     (V.  art.  283,  C.  co.)  (2.) 

The  effect  of  the  bill  of  lading  is  to  oblige  the  captain  and  the  pro- 
prietor of  the  ship,  as  being  held  for  the  acts  of  the  captain,  to  deliver 
the  goods  in  the  same  condition,  of  the  same  quality,  of  the  same  species, 
and  in  the  same  state  in  which  he  receives  them,  excepting  only  such 
damages  as  they  may  have  received  by  perils  of  the  seas. 

The  bill  of  lading  is  only  evidence  of  the  generic  external  and  appa- 
rent quality  of  the  goods,  and  the  captain  is  not  responsible  for  the  actual 
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quality,  as  if  indigo  be  marked  copperas,  blue,  or  dry  and  well  condi- 
tioned, or  that  linens  are  of  such  a  texture,  or  that  such  boxes  of  goods 
are  of  such  a  quality,  the  bill  of  lading  does  not  warrant  that  part  to  be 
true,  unless  the  goods  have  been  opened  and  shown  to  the  captain,  and 
he  has  signed  the  bill  upon  full  proof. —  Valin,  art.  Co7inaisseme?Us, 
Emerigon,  torn.  1,  p.  327.  Casa-Regis  Disc.  10,  Nos.  5,  6,et  12i.  Pothier 
Charte-partie^  no.  17. 

It  is  to  avoid  all  difficulty  upon  this  point  that  captains  add  to  their 
signature  at  the  foot  of  the  bill,  the  words  "contents  unknown"  sans  ap- 
prouver  or  qui  dit  etre.  By  means  of  this  clause  the  captain  is  not  respon- 
sible for  the  weight,  measure  or  quality  of  the  goods,  but  if  the  bales,  bar- 
rels or  boxes,  have  been  opened  without  necessity  during  the  voyage,  the 
captain  will  be  responsible  for  the  weight,  nieasure  and  quality  mentioned  in 
the  bill,  notwithstanding  the  clause,  qui  dit  etre,  and  the  shipper  is  admitted 
to  swear  to  that  matter.  Code  de  Commerce,  art.  222.  The  clause,  qui 
dit  etre,  does  not  discharge  the  insurers  in  case  of  damage  or  loss,  but  it  is 
said  that  they  may  require  proof  of  the  real  value  of  the  goods. — Casa- 
Regis  Disc.  10,  JS'os.  55  et  124.  Le  Guidon^  ch.  2,  art.  9,  ch.  7,  art.  5. 
Emerigon,  torn.  1,  p.  377.     Boulay-Paty,  tome  1,  tit.  4,  sec.  2,  p.  129. 

3.  What  is  the  rule  as  to  the  negotiability  of  bills  of  lading  1 

That  if  it  be  to  order  or  assigns,  it  is  transferable  in  the  market.  The 
endorsement  and  delivery  of  it  transfers  the  property  from  the  time  of  the 
delivery. — .^ckerman  v.  Humphreys,  1  Carr.  S)'  Payne,  53.  The  bona  fide 
holder  of  the  bill  of  lading  endorsed  by  the  consignee,  is  entitled  to  the 
goods,  if  he  purchased  the  bill  t"or  a  valuable  consideration. — 1  BelVn 
Com.,  545.     Caldwell  v.  Ball,  1  Term.  Rep.,  205.     3  Kent's  Com.,  207. 

And  the  law  in  America  recognizes  the  same  principles  as  the  English 
law  on  the  subject  of  the  transfer  of  property  by  the  endorsement  of  the  bill 
of  lading.  Stubbs  v.  Lund,  7  Mass.  R.,  453.  Jllsley  v.  Stubbs,  9  Mass. 
R.,  65.  Walter  v.  Ross,  2  Wash.  Cir.  R.,  283.  Summervill  v.  Elder,  1 
Binn,  106.  Ryberg  v.  Snell,  2  Wash.  Cir.  R.,  294,  403.  See  Cunard 
V.  ..Atlantic  Insur.  Co.,  1  Peters''  Sup.  Cir.  Rep.,  386.  "f  he  endorsement 
and  delivery  of  it  transfers  the  property  in  the  goods  from  the  time  of  deliv- 
ery.— 1  Kent,  p.b^'ii — 550.  This  is  also  the  law  in  France. — Code  de 
Commerce,  Art.  281.  Where  there  are  several  bills  of  lading,  each  is  a 
contract  in  itself  as  to  the  holder  of  it,  but  the  whole  make  only  one  contract 
as  to  the  master  and  owners.  If  the  several  parts  of  the  bill  of  lading  be 
endorsed  to  different  persons,  a  competition  may  arise  for  the  goods,  and 
the  rule  generally  is  that  if  the  equities  be  equal  the  property  passes  by 
the  bill  first  endorsed. — Caldwell  v.  Ball,  1  Term.  Rep.,  205. 

The  right  of  parties  may  often  depend  upon  the  state  of  things  at  the 
time  when  the  bill  of  lading  is  endorsed  by  the  consignor  ;  thus  where  the 
consignor  was  indebted  to  the  consignee  on  the  balance  of  accounts,  includ- 
ing bills  of  exchange  still  running,  accepted  by  the  consignee  for  him,  it 
was  held  that  the  goods  shipped  on  account  of  this  balance  could  not  be 
stopped  by  the  consignor  upon  the  consignee  becoming  insolvent  before 
the  bills  of  exchange  w^ere  paid. —  Vertueetal.  v.  Jewell,  4^  Campbell,  31.  Our 
lav/  is  the  same.  A  consignor  cannot  stop  goods  in  transitu  when  they  are 
shipped  to  pay  a  precedent  debt. —  Wood  v.  Roach,  2  DalL,  180.     1  Yates 
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i?.,  177.  Neither  can  he  stop  them  when  the  consignee  is  his  own  agent, 
if  the  goods  are  a  shipment  for  a  cestui  que  trust,  who  has  paid  the  consid- 
eration.—  Walter  v.  Ross,  2  Wash.  Cir.  R.,  -283,  afid  see  Somervell  v.  El- 
der, 1  Binn,  106.  Ryberg  v.  Snell,  2  Wash.  Cir.  R.,  294,  403.  A 
shipping  note  of  goods  at  sea  does  not  amount  to  a  bill  of  lading,  and  it  is 
not  endorsable  so  as  to  effect  a  change  of  property,  arrest  the  right  of  stop- 
page in  transitu  by  the  consignor. — ^ckerman  v.  Humphrey,  Carr.  and 
Payne,  53.  For  further  information  respecting  bills  of  lading  see  Mcln- 
tire  V.  Bowne,  1  Johns.  R.,  229.  Ludlow  v.  Bowne,  1  Johns.  R.,  1.  De- 
wolf  v.  New  York  Ins.  Co.,  20  Johns.  R.,  214.  The  Venus,  H  Cranch, 
253,  275.  The  Merrimack,  8  Cranch,  317,  327,  328.  The  Frances,  9 
Crunch,  183.  The  Frances,  8  Cranch,  359.  The  Mary  and  Susan,  1 
Wheaion  R.,  25.  The  St.  Joze  Indiana,  1  Wheaton  R.,  208,  212.  Ills- 
ley  V.  Stubbs,  9  Mass.  R.,  65.  In  Griffith  v.  Ingledew,  6  Serg.  and  R., 
429,  Potter  v.  Lancing,  1  Johns.  R.,  215.  Sargent  v.  Morris,  3  B. 
and  j3.,  277.  Hunter  v.  Princess,  10  East.  R.,  375.  Hyde  v.  Willis,  3 
Campbell,  202.  Coats  v.  Railton,  6  Barn.  Sr  Cres.,  422.  Holt  v.  Pow- 
nal  and  another,  1  Esp.  JY.  P.  cases,  242.  Foster  v.  Frampton,  6  Barn, 
and  Cres.,  107. 

4.  What  is  understood  by  a  general  ship  1 

The  contract  for  the  conveyance  of  merchandize  in  a. general  ship,  is 
that  by  which  the  master  and  owners  of  a  ship  destined  on  a  particular 
voyage,  engage  separately  with  various  merchants  unconnected  with  each 
other,  to  convey  their  respective  goods  to  tlie  place  of  the  ship's  destina- 
tion ;  this  contract,  although  usually  made  personally  with  the  master,  and 
not  with  the  owners,  is  considered  in  law  to  be  made  with  them  also,  and 
that  he  and  they  are  separately  bound  to  the  performance  of  it. — Abbott 
on  Shipping,  212. 

JJn  capitaine  qui  regoit  de plusieurs personnes  diver ses  sortes  de  marchan- 
dises  pour  former  sa  cargaison,  charge  et  frete  son  bdtiment  a  cucillette. 
Dans  cette  sorte  d'affretement,  le  capitaine  ne  s'  engage  a  prendre  les  mar- 
chandises  de  chaque  nffreteur  qu^  autant  que,  par  V  effet  tZ'  un  nombre  suf- 
fisant  de  chartes-parties,  il  sera  parvenu  a  completer  son  chargement,  lequel 
est  repute  complet,  lorsqu'il  est  arrive  a  peu  pres  aux  trois  quarts  du  tonnage 
de  son  navire.—Boulay-Paty,  Com.  de  Droit,  Com.  Mar.,  tome  1,  tit  8,  §  1. 

5.  Are  not  master  and  owners  responsible  for  goods  embezzled  on  board 
the  ship  1 

They  are. — Roccus,  n.  40,  Wellwood,  tit.  9,  p.  30.  Morse  v.  Slue,  1 
Vents.,  238. 

The  same  doctrine  has  been  held  in  our  courts. — Schieffli?i  v.  Har- 
vey, 6  Johns.  R.,  170 — 176.  Watkinson  v.  Laughton,  8  Ibid,  164.  Foot  v. 
Wiswell,  14  Ibid,  304.  And  as  the  owner  is  to  be  protected  from  being  plun- 
dered of  his  own  property  by  those  to  whom  he  entrusts  it ;  where  the  em- 
bezzlement is  traced  home  to  a  particular  mariner  he  is  responsible  for  the 
full  value,  and  in  a  suit  for  his  wages  the  admiralty  will  make  the  proper  de- 
duction, or  even  under  some  circumstances  sustain  a  direct  suit  for  recom- 
pense in  damages. — Spurr  v.  Pearson,  1  Mason's  R.,  104.  But  the  guilty 
person  only  is  to  be  affected  by  the  embezzlement,  and  not  the  whole  crew. 
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— Thompson  v.  Collins^  1  Bos.  and  Pull.,  J^T.  P.,  347.  This  says  Mr.  Jus- 
tice Story.— iYo/e  (1)  Abbott  on  Shippimr,  p.  4-73,  etl.  of  1829.  * 

This  may  be  jusily  stated  as  the  generally  received  law  in  the  courts 
of  Aiiifrica.  Some  cases  have  been  decided  in  which  all  the  seamen  liavc 
been  litld  liabie  to  contribution  for  embezzlements,  where  there  was  no 
reason  to  impute  to  them  any  participation  in  the  act  or   the   plunder. — 

See  Cranme.r  v.  The  Fair  Jlmerican,  1  Peters''  jJdm.,  '2i3. v.  The  Ken- 

sington,  Id.,  239.  Knap  v.  The  Eliza  and  Sarah,  Id.,  200.  Bradi^h  v.  The 
Friendship,  Dis.  Court  of  Mass.,  Sep.  T.,  1804.  AISS.  Sullivan  v.  Ingra- 
hnm,  Bee^-  Jidm.  R.,  1804-.  Some  of  these  cases  proceeded  upon  the 
ground  that  as  the  suit  could  not  be  fixed  upon  any  one  of  the  crew  in  par- 
ticular, it  should  be  borne  by  all,  because  the  presumption  of  guilt  attach- 
ed equally  to  all.  In  the  case  in  Bee's  Jldm.  R.,  182,  the  court  held  that 
the  innucence  of  any  one  of  the  crew,  if  established  in  proof,  exempted, 
him  from  contribution.  In  Lewis  v.  Davis,  3  Ji.hns.  R.,  17,  the  doctrine 
in  the  text  was  held  to  be  the  correct  doctrine.  It  was  adopted  and  fol- 
lowed in  Spi/rr  v.  Pearson,  1  Mason  R.,  104-.  See  also  Carey  v.  'Ihe  Kitty, 
Bees  Adm.  R.,  255,  256. 

OF  THE  CARRIAGE  OF  GOODS  IN  GENERAL. 

1.  When  do  the  duties  of  the  carrier  commence'? 

The  manner  of  taking  goods  on  board,  and  the  commencement  of  the 
master's  duty  in  this  respect,  depend  on  the  custom  of  the  particular  place. 
More  or  less  is  to  be  done  by  wharfingers  or  lightermen  accordinsf  to  the 
usage.  If  the  master  receive  goods  at  the  quay  or  beach,  or  send  his  boat 
for  them,  his  responsibility  commences  with  the  receipt. — Molloy,  o.  2, 
ch.  2,  sec.  2.     Roccus,  note  88.     Wellwood,  tit.  9.     F>ig;  4,  9,  3. 

In  the  port  of  London,  with  respect  to  goods  intended  to  be  sent 
coastwise,  it  has  been  held  that  the  responsibility  of  the  wharfinger  ceases 
by  delivery  of  them  to  the  mate  of  the  vessel  upon  the  wharf. — Cor  ban  et 
al.  V.  Downe,  5  Esp.  X.  P.  C,  ■\  1 . 

As  soon  as  any  goods  are  put  on  board,  the  master  must  provide  a 
sufficient-number  of  persons  to  protect  them. — Morsex.  Slue,  1  Vent.,  190, 
238.  Sir  T.  Raym.,  220.  Rich  v.  Kneeland,  Hob.,  17.  2  Cro.,  330. 
T)ig ,  4,  9,  1,  1.  Jones  on  Bailments,  103.  For  even  if  the  crew  be  over- 
powered by  a  superior  force,  and  the  goods  stolen,  while  the  ship  is  in  a 
port  or  river  within  the  body  of  a  county,  the  master  and  owner  will  be 
answerable  for  the  loss,  although  they  have  been  guilty  of  neither  fraud 
nor  fault  ;  the  law,  in  this  instance,  holding  them  responsible  from  reasons 
of  public  policy,  and  to  prevent  the  combination  that  might  otherwise  be 
made  with  thieves  and  robbers — Abbott  on  Ship.,  222. 

2.  Does  not  the  master  warrant  the  fitness  of  a  vessel  ] 

He  does.  Eminent  French  writers  on  maritime  law,  have  differed 
somewhat  in  opinion  whether  the  master  and  owners  are  responsible 
to  shippers,  for  latent  defects  in  the  vessel,  not  known  to  them  at  the 
time  of  sailing. — VOrd.  de  la  Marine,  liv.  3,  tit.  1,  art.  12.  Liv.  2,  tit. 
1,  art.  8.     Valin  Com.,  tome  \,  p.   653,  654.     Traite  Chart.  Part.,  JVo.  30. 
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But  the  law  of  England,  which  holds  the  master  and  the  owner  i-espon- 
sible  as  cciimoii  carriers  against  all  events  but  acts  of  Providence  or  the 
public  enemy,  admits  of  no  distinction  between  such  defects  as  are  latent 
and  such  as  are  known  or  discoverable.  The  master  and  owner  arc 
bound  to  provide  equally  against  them  all. 

In  the  language  of  Lord  Ellenborough,  "  it  is  a  term  of  the  con- 
tract on  the  part  of  the  owner,  implied  by  law,  that  his  vessel  is  tight  and 
fit  for  the  purpose  or  employment  for  which  he  offers  and  holds  it  forth 
to  the  public  ;  it  is  the  very  foimdation  and  immediate  substratum  of  the 
contract  that  it  is  so  ;  the  law  presumes  a  promise  to  that  effect  on  the  part 
of  the  carrier,  without  any  actual  proof,  and  every  reason  of  sound  policy 
und  public  convenience  requires  that  it  should  be  so." — Lyon  v,  .Mills,  5 
Ea^t^s  Rep.,  4-28.  And  this  doctrine  has  been  well  sustained  in  American 
decisions. — Richards  v.  Gilbert,  5  Dui/s  Rep.,  415.  Emery  v.  Hairy.,  4 
Gre.enl.  Rep..  407.  McClure  v.  Hammond,  1  Bay  Rep.,  99.  Harrington 
v.  Lyles,  2  Jfott.  £>' Mc Cord's  Rep.,  88.  Bell  v.  Read,  4  Binn.  Rep.,  127. 
Putnam  v  Wood,  3  Mass.  Rep.,  4S1.  Goodrich  v.  Lord,  10  Mass.  Rep., 
483.  Elliott  V.  Russdl,  10  Johns.  Rep.,  1  Kimball  v.  Tucker,  \0  Mass. 
Rep.,  192.  Hastings  v.  Pepper,-  1 1  Pick.,  41.  Jones  v.  Pitcher,  3  Stew,  cf 
Port.,  135.  Clark  v.  Richards,  1  Conn.  Rep.,  54.  J<fies  v.  Walker,  .5 
Yerg.,  427.  Lea  v.  Stroud,  cited,  2  Binn.,  47.  Spencer  v.  Daggett,  2  Ver' 
mont  Rep.,  92.  Sprawl  v.  Kellar,  4  Stew.  <S-  Port.,  382.  Harrington  v. 
McSh'ine,  2  Wut/s,  443.     Boyle  v.  McLaughlin,  4  H'r.  Sr  J.,  291. 

In  the  case  oi  Putnam  v.  Wood,  3  Mass.  Rep.,  481,  above  cited,  the 
court  said,  "It  is  the  duty  of  the  owner  of  a  ship,  when  he  charters  her, 
or  puts  her  up  for  freight,  to  see  that  she  is  in  a  suitable  condition,  to 
transport  her  cargo  in  safety,  and  he  is  to  keep  her  in  that  condition,  un- 
less prevented  by  perils  of  the  seas,  or  unavoidable  accidents.  If  the 
goods  are  lost  by  any  defect  in  the  vessel,  whether  latent  or  visible, 
known  or  unknown,  the  owner  is  answerable  to  the  freighter  upon  the 
principle  that  he  tacitly  contracts  that  his  vessel  shall  be  fit  for  the  use 
for  which  he  employs  her." 

It  is  well  settled  in  the  English,  and  in  our  American  law,  that  car- 
riers by  water  are  liable  as  common  carriers,  in  all  the  strictness  and  ex- 
tent of  the  common  law  rule,  unless  the  loss  happens  by  means  of  one  of 
the  expected  perils— nor  does  it  matter  whether  the  carriage  relates  to 
foreign  or  inland  navigation. —  1  BelPs  Com.,  465,  ^th  edit.  1  BelPs  Com., 
sec.  39!i,  i.th  edit.  Schiefflin  v.  Harvey,  6  Johns.  Rep.,  170.  Elliott  v. 
Huse.ll,  10  Johns.  Rrp.,  I.  Per  Holt  in  Coggs  v.  Bernard,  1  Lord  Ray- 
mond, 909.  Huuon  v.  Osborne,,.]  Selw.  J\'.  P.,  407.  Jenks  v.  Coleman,  2 
Sumnei-'s  Rep.,  221.  Orange  County  Bank  v.  Brown,  9  Wend.  Rep.,  85. 
Crosby  V.  Fitch,  12  Conn.  Rep.,  410.  camden  and  Amboy  Railroad  Co. 
v.  Burke,  13  Wend.  Rep.,  611,  627,  628.  2  Kent's  Com.,  lee.  40,^0.  598, 
599,608,  3(/  edit.  Hastings  v.  Pepper,  11  Pick.  R^-p  ,  50.  Gordon  v. 
Buchanan,  b  Yerg.  Term  Rep.,  1\.  Hennan  v.  Munroe,  11  Mart.  Lou. 
Re'K,  579.  Smith  v.  Pierce,  1  Miller's  Lou.  Rep,  349.  Spencer  v.  Dag- 
gett, 2  Vermont  Rep.,  92.  McClure  v.  Hammond,  1  Bay's  South  Carolina 
Rep.,  99.  Miles  v.  Johnson,  1  McCord's  Rep.,  157.  Cohea  v.  Hume,  1 
McCord's  Rep.,  438.  Smith  v.  Jfoolan,  2  Bailey's  S.  C.  Rep.  421, 
-84 
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Murphy  V.  Stafon,  3  Munf.  Rep.,  289.  Bell  v.  Rearl,  4  iJmn.  Rep.,  127. 
JV/oiPS  V.  Xorris,  4,  M.  H.  Rep.,  304-.  Crnig  v.  Childress,  Peck's  Tenn. 
Rep.,  270.  Dewo?  v.  Lnraway,  14.  rre/i(/.  /?ep.,  225.  C/a?A:  v.  Richards, 
1  Co/i.'i.  Tie/).,  54.  Williams  v.  Gra/i/,  1  C'o?j/i.  iJe/j.,  487.  Emery  v. 
Henrt/,  4  Greenlf.  Rep:,  407.  Harrington  v.  Lj/Zes,  2  j\ b^/.  <S'  McCord,  88. 
Dwighl  V.  Brewster,  1  PzcA:.  iJe^,,  50.  5o^ce  v.  Anderson,  2  Peters'  Rep., 
150,  J55. 

But  in  the  case  of  Aymar  v,  ./?s^or,  6  Cowen's  Rep.,  266,  the  supreme 
court  of  the  state  of  New  York  held,  that  the  master  and  owners  of  a  ves- 
sel bringing  goods  from  New  Orleans,  to  New  York  are  not  common 
carriers. 

The  rule  relative  to  the  responsibility  of  common  carriers,  does  not 
extend  to  the  carriage  of  intelligent  beings,  viz.  Slaves.  The  carrier,  in 
such  case,  is  answerable  only  for  want  of  care  or  skill.— i^oyce  v.  jln' 
derson,  'I  Pet.,  150.  S.  P.  Clark  v.  McDonald,  4  McCord,  223.  Williams 
V.  Taylor,  4  Porter,  238. 

3.  What  is  the  rule  as  to  the  duties  and  liabilities  of  the  captain  to- 
wards passengers  1 

The  master  of  a  vessel  is  liable  for  indecent  and  inhuman  conduct 
towards  a  passenger  ;  and  the  owner  of  a  vessel  carrying  passengers  for 
hire,  is  liable  for  breaches  of  duty  of  the  officers  to  the  passengers,  equally 
as  he  is  in  the  case  of  merchandize  committed  to  their  care. — Keene  v. 
Lizard i,  5  Martin's  Lou.  R.,  431. 

Cleirac,  in  his  Jugemen?  D  Oleron,  ch.  1,  says,  that  the  title  of  master 
of  a  ship,  implies  honor,  experience  and  morals;  reverendam  honorem 
suinit  quisquis  magistri  nomen  acceperit. 

The  master  may  confine  a  passenger  who  refuses  to  submit  to  the 
necessary  discipline  of  the  ship. — Boyav.  Bayliffe,  1  Camp.  JV.  P.  R.,  58. 

But  he  can  require  of  them  no  services,  except  those  necessary  in 
time  of  danger  for  the  preservation  of  the  lives  and  property  on  board,  as 
to  defend  the  vessel  when  attacked  by  pirates  or  an  enemy,  and  to  assist 
in  perils  of  the  sea  ;  and  even  these  services,  it  seems,  they  are  not  bound 
to  perform,  if  they  choose  to  avail  themselves  of  any  means  which  may 
occur,  whereby  they  can  leave  the  vessel. — Jfewman  v.  Walters,  3  Bos.  Sf 
Pull.  R.,  612.     Boyce  v.  Bayliffe,  1  Camp.  JV^  P.  R.,  58. 

The  master's  relation  to  them,  at  all  other  times,  is  one  of  peculiar 
delicacy.  Mr.  Justice  Story  has  held,  that  the  passenger's  contract  with 
the  master,  is  not  for  mere  ship-room  and  personal  existence  on  board, 
but  for  reasonable  food,  comforts  necessaries  and  kindness  ;  and  in  re- 
spect to  females,  includes  an  implied  stipulation  against  obscenity,  immo- 
desty, and  a  wanton  disregard  of  the  feelings ;  and  that  oppressive  and  ma- 
licious conduct  in  these  particulars,  will  be  punished  by  courts  of  justice, 
as  well  as  personal  assaults — Chamberlain  v.  Chandler,  3  Mason's  R., 
242.     Keene  v.  Lizirdi,  5  Mar.  Lou.  /?.,  431. 

The  duty  of  the  master,  in  relation  to  making  ample  provision  for  the 
subsistence  of  passengers,  is  most  clearly  and  definitely  pointed  out,  by 
the  following  act  of  Congress,  which  provides  "  That  every  ship  or  vessel. 
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bound  on  a  voyage  from  the  United  States  to  any  port  on  the  continent  of 
E'.irope,  at  the  time  of  leavinof  the  last  port  whence  such  ship  or  vessel 
shall  sail,  shall  have  on  board,  well  secured  under  deck,  at  least  sixty 
gallons  of  water,  one  hundred  pounds  of  salted  provisions,  one  gallon  of 
vinegar,  and  one  hundred  pounds  of  wholesome  ship  bread,  for  each  and 
every  passenger  on  board  such  ship  or  vessel,  over  and  above  such  other 
provisions,  stores  and  live  stock,  as  may  be  put  on  board  by  such  master 
or  passenger,  for  their  use,  or  that  of  the  crew  of  such  ship  or  vessel  j 
and  in  like  proportion  for  a  shorter  or  longer  voyage;  and  if  the  passen- 
gers on  board  of  such  ship  or  vessel,  in  which  the  proportion  of  provisions 
herein  directed  shall  not  have  been  provided,  shall  at  any  time  be  put  on 
short  allowance,  in  water,  flesh,  vinegar  or  bread,  during  any  voyage 
aforesaid,  the  master  and  owner  of  such  ship  or  vessel,  shall  severally 
pay,  to  each  and  every  passenger  who  shall  have  been  put  on  short  allow- 
ance as  aforesaid,  the  sum  of  three  dollars  for  each  and  every  day  they 
may  have  been  on  such  short  allowance  ;  to  be  recovered  in  the  same 
manner  as  seamen's  wages  are  or  may  be  recovered." — Act  U,  S.,  2  March, 
1819,  c/i.  170,  sec.  3. 

OF  FREIGHT. 

1.  What  is  freight,  as  understood  in  maritime  lawl 

Freight  is  the  price  paid  for  the  transportation  of  goods  by  sea. 
This  price  is  the  principal  source  of  the  riches  and  strength  of  maritime 
powers.  That  is  the  profit  resulting  from  the  hire  of  ships,  which  extends 
the  construction  of  ships,  and  multiplies  seamen,  and  forms  a  solid  founda- 
tion to  maritime  power. 

The  nature  of  freight  is  such,  that  the  ship,  whether  she  be  engaged 
in  the  commerce  of  her  own  or  that  of  a  foreign  nation,  or  whether  she 
sail  on  account  of  the  proprietor,  or  of  third  persons,  always  acquires  the 
price  of  carriacje,  because  this  is  a  new  value  added  to  the  merchandize 
by  the  necessity  of  the  transportation,  which  is  paid  to  the  carriers  with- 
out delay  or  diminution,  whatever  maybe  the  intrinsic  value  of  the  goods 
or  the  issue  of  the  adventure,  which  sometimes  results  in  a  loss  of  the 
adventure. 

Freight  is  the  sum  agreed  for  the  hire  of  a  ship  ;  it  is  expressed  in 
the  charter-party  or  the  bills  of  lading. 

There  can  be  no  contract  of  hiring,  without  a  price,  from  which  it 
follows  that  the  contract  of  charter-party,  which  is  a  contrict  for  the  hire 
of  a  ship,  cannot  exist  without  freight,  which  the  shipper  obliges  himself  . 
to  pay. —  Boulay  Paty,   tome  1,   tit. '6,  sec.  1,  ;>.  SS-i.     3  Kent,  219.      1  Pe- _ 
tern''  Adm.  R.,  206.     Morgan  v.  Insurance  Co.  of  JVortk  America,  4  Dal- 
las^ R.,  455.     Jdcohsori's  Sea  Laws,  256.     Abbott  on  Shipping,  273. 

The  amount  of  freight  is  usually  fixed  by  agreement  between  the 
parties,  and  if  there  be  no  agreement,  the  amount  is  ascertained  by  the 
usage  of  the  trade,  and  the  reason  of  the  case. — 3  Rentes  Com.,  p.  2l9, 
Roccus,  72,  75.     Hunter  v.  Fry,  2  B.  4*  A.,  421. 

If  the  merchant  has  stipulated  to  pay  a  certain  sum  per  cask  or  bale 
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of  fronds,  the  payment  must  be,  in  the  first  case,  according  to  the  number 
of  casks  or  bales  shipped  and  delivered  ;  and  if  he  has  covenanted  to  pay 
freight  on  skins  by  tlie  pound,  nett  weiglit  at  the  king's  beam,  freight  is 
due  on  the  outside  skins  in  which  the  packages  are  contained. — Roccus, 
note  73,  75.  Mol/oy  v.  Living,  4  Taunton,  102.  Jluore^om  v.  Paige,  4 
Camp.,  103  ;  see,  also,  p.  279.     Jibbott  o?i  Shipping,  277. 

The  freight  is  due  upon  a  contract  of  affreightment,  though  but  a  part 
of  the  goods  have  been  shipped,  if  the  ship,  on  her  part,  has  duly  per- 
formed  the  voyage.  If  more  than  were  agreed  are  shipped,  freight  must 
be  paid  for  the  surplus  according  to  the  rate  expressed  by  the  charter- 
party. 

''■  Unffriteur  qui  li'a  pas  charge  la  quantite.  de  marchandises  portee  par 
la  chaite-partie,  est  ienu  de  payer  le  f.et  en  entier,  et  pour  le  chargement 
complet  aiiquel  il  s''est  e/igagC. 

"  S^il  en  charge  davantage,  il  paye  le  fret  de  Vexcedant  sur  le  prix  regie 
par  la  charte-partie. 

"  Si  cependant  Vaffriteur,  sans  avoir  rien  charge,  rompt  le  voyage  avant 
le  dtparf,  il  payera  en  indemni'e,  au  capitaine,  la  moitie  dufret  convenu  par 
la  charte-partie,  pour  la  totalite  du  chargement  qu'il  devail  faire. 

"  Si  le  navire  a  regu  une  partie  de  son  chargement,  et  qu'il  parte  a  non 
charge,  le  fret  entier  sera  du  au  capitaine.'''' — Boulay-Paty,  tome  1,  tit.  8, 
sec.  4-,  p.  243. 

2.  What  is  necessary  to  entitle  a  captain  to  his  freight  1 

The  conveyance  and  delivery  of  the  cargo  is  a  condition  precedent, 
and  tnust  be  fulfilled.  A  partial  performance  is  not  sufficient,  nor  can  a 
partial  payment,  or  rateable  freight,  be  claimed,  except  in  special  cases, 
and  those  cases  are  exceptions  to  the  general  rule,  and  called  for  by  pnn- 
ciples  of  equity. — Morgan  v.  Insurance  Co.  of  J^'orth  America,  4  Dallas' 
R.,  4f.f).     b  KenCs  Com.,  219. 

The  general  rule  is,  that  the  goods  must  have  arrived  at  their  place 
of  destination,  and  be  ready  for  delivery. — 3  Kent''s  Com.,  lec.^1,  p.  219, 
Case  V.  Baltimore  his.  Co.,  7  Cranch''s  JR.,  358,  362.  The  ship  J^^athaniel 
Hooper,  3  Sumner'' s  R.,  542.     Jibbott  on  Shipping,  part  3,  ch.  7,  sec.  1. 

To  this  rule,  there  are  ordinarily  two  exceptions  :  1st.  Where  the 
delivery  is  prevented  by  the  neglect  or  default  of  the  owner  of  the  goods, 
as  if  they  are  attached  or  seized  for  his  default. — The  ship  JVathaniel 
Hooper,  3  Sumner'' s  R.,  542.  Bradstrcet  v.  Hahlicin,  11  .Mass.  R.,  229. 
Pnimer  V.  Lorillard,  16  Johns.  R.,34rS.  2d.  Where  the  government  of  the 
place  refuses  permission  to  land  the  goods. —  Code  de  Commerce,  art.  299. 
Morgan  v.  Ins.  Co.  of  j\''orth  America,  4  Dallas^  R.,  455.  VOid.  de  la 
Marine,  liv.  3,  tit.  3,  art.  15. 

Mr.  Justice  Story,  in  the  recent  case  of  the  ship  JSTnthaniel  Hooper, 
said,  that  in  his  opinion,  "the  whole  of  the  cases  in  which  the  full  freight 
is,  upon  the  ordinary  principles  of  the  commercial  law,  due,  notwithstand- 
ing the  non-arrival  of  the  goods  at  the  port  of  destination,  may  be  reduced 
to  the  single  statement  that  the  non-arrival  has  been  occasioned  by  no 
default  or  inability  of  the  carrier-ship,  but  has  been  occasioned  by  the  Ap- 
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fault  or  waiver  of  the  merchant  shipper.  In  the  former  case,  the  mercliant 
shipper  cannot  avail  himself  of  his  own  default  to  escape  the  payment  of 
freiuht ;  in  the  latter  case,  he  dispenses  with  the  entire  fulfilment  of  ihe 
original  contract  for  his  own  interest  and  purposes.  Thus,  for  example, 
if  the  goods  be  seized  or  detained  at  an  intermediate  port  for  the  illegal 
conduct  or  wrongful  act  of  the  shipper,  or  if  at  such  intermediate  port,  he 
voluntarily  insists  upon  receiving,  and  does  receive,  hisgoods,  the  carrier- 
ship  being  ready  and  able  to  carry  them  to  their  destination,  there  can  be 
no  doubt  that  full  freight  is  due  for  the  whole  voyage." — The  Ship  Jfa- 
thaniel  Hooper^  3  Sumner^s  i?.,  542.    ;  • 

In  cases  also  of  capture  by  an  enemy,  the  whole  freio-ht  is  held  to 
be  due,  upon  the  peculiar  principles  of  prize  law,  acting  on  the  maxim 
that  capture  is  delivery. — See  the  Race  Horse,  3  Rob.  Adm.  R.,  101.  The 
Martha,  3  Ibid,  lOo.      The  Hoffnung,  6  Ibid,  231. 

There  are  two  other  cases  of  temporary  restraint,  where  the  master* 
may,  on  delivery  of  the  goods,  demand  full  freight.  1st.  Where  the  ves- 
sel is  detained  by  an  embargo  at  the  port  of  deoarture,  or  in  the  course  of 
the  voyage,  the  master  may  wait  till  the  cargo  s  removed,  and  then  carry 
the  cargo  on  to  its  place  of  destination  ;  and  if  the  owner  of  the  carg-o  in- 
sists on  receiving  it  short  of  the  port  of  destination,  he  must  pay  the  full 
freiarht. — McBride  v.  Mar.  Ins.  Co.,  5  Johns.  R.,  308.  Baylies  v.  Fetty- 
place,  7  Mass.  R.,  32n.     Hadley  v.  Clark,  8  T.  R.,  259. 

2dly.  In  case  of  a  blockade  after  the  voyage  has  actually  com- 
menced, the  master  may  retain  the  goods  till  he  can  prosecute  the  voyao^e 
with  safety  ;  and  he  is  not  bound  to  surrender  them  to  the  proprietor,  un- 
less he  is  tendered  his  full  freight. — Pothicr,  Charte-Pariie,  n.  69,  100,  101. 
Palmer  v.  Lorillard,  IQ  Johns.  R.,  34-8.  VOid.  de  la  Marine,  lit.  3,  tit 
3,  art.  15  ;  and  Valin,  Comm.,  tome  1,  656,  657. 

But  Sir  William  Scott  held,  in  the  case  of  the  Isabella,  4  Rob.  Adm. 
R.,  77,  that  no  freight  is  due  where  the  cargo  is  of  such  a  perishable  na- 
ture that  it  will  not  endure  the  delay  of  the  embargo  or  blockade,  at  the 
port  of  departure.  And  the  same  principle  is  laid  down  by  the  French 
writers  on  maritime  law. — Valines  Comm.,  tome  l,p.  628.  Pothier,  Charte- 
Parlie,n.   102. 

But  if,  after  the  voyage  is  commenced,  it  be  broken  up,  by  war  or  in- 
terdiclioij  of  commerce  with  the  place  of  destination,  the  contract  is  dis- 
solved, and  no  freight  is  earned. — Scott  v.  Libby,  2  Johns.  R.,  336.  The 
Hiram.,  3  Robinson^s  Adm.  Rep.,  180.  Liddard  v.  Lopez,  10  East'^s 
Rep.  526. 

The  French  rule  is  different. — See  Ordinance,  liv.  3,  tit.  3,  art.  15. 
VOrd.  de  la  Mai-ine,  liv.  3,  til.  1,  art.  8.  Valiiis  Comm.,  tome  1,  617. 
Pothier,  Charte-Partie,  n.  101. 

By  the  general  principle  of  the  maritime  law,  the  contract  for  the 
conveyance  of  merchandize  on  a  voyage  is,  in  its  nature,  an  entire  con- 
tract ;  and  unless  it  be  completely  performed,  by  the  delivery  of  the 
goods  at  the  place  of  destination,  no  freight  is  due  ;  for  a  partial  convey- 
ance is  not  within  the^terms  or  the  intent  of  the  contract. — Abbott  on 
Shipping,  part  3,  ch.  7,  sec.  l,p.  273.  3  Kent's  Comm.,  led.  47,;?.  228. 
The  Ship  Jfathaniel  Hooper,  3  Sum.  R.,  542.     Post  et  al.  v.  Robertson,  1 
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Johns.  R.,  24.  Caze  v.  Baltimore  Ins.  Co.,  7  Crunches  R.,  358.  .Mum- 
ford  V.  Comm.  Ins.  Co.,  5  Johns.  R.,  262.  Saltus  v.  Oceavi  7^5.  Co.,  12 
Johns.  R.,  112.  Treadwell  v.  Union  Ins.  Co.,  6  Cowen's  R.,  270.  TwcArc 
V.  Lv<^«,  2  ^Mrr,  889.  Schiefflin  v.  JS'cuj  Yar/c  Exchange  Ins.  Co.,  9 
Johns.  R.,  21.  Searle  v.  Scovell,  4  Johns.  Ch.  R.,  2 IS.  C/ar/c  v.  Mass. 
Fire  S;  Mar.  Ins.  Co.,  2  PzcA;.,  i?.,  104.  Hunter  v.  Prinsep,  10  Eas^'^ 
i?ep.,  394. 

But  this  principle  is  subject  to  exceptions.  J?.  gT- — If  the  ship  be 
forced  into  an  intermediate  port,  is  unable  to  prosecute  the  voyage,  and 
the  owner  of  the  goods  voluntarily  accepts  them,  or  insists  on  their  being 
delivered  him,  the  law  implies  a  newcontract  to  pay  freight  in  proportion 
to  the  vovao-e  performed. — Robinson  v.  Mar.  Ins:  Co.,  9.-  Johns.  R  ,  323. 
Cnze  v.  'Baltimore  Ins.  Co.,  7  Cranch's  R.,  358.  The  Ship  Xathaniel 
Hooper,  3  Sum.  R.,  542.  Coffin  v.  Stover,  5  Mass.  R.,  252.  Dorr  v. 
^ew  England  Mar.  Ins.  Co.,  4  Mass.  R.,  221.  Portland  v.  Stubh,  6 
M'iss.  R.,  420.  Griggs  v.  Austin,  3  Pick.  R.,  20.  Laws  of  Oleron,  art. 
4.  Pardessus,  1,  325.  VOrd.  de  la  Marine,  liv.  3,  tit.  3,  art.  21,  22. 
Luke  V.  Lyde,  2  Burr,  883.  CooAe  v.  Jennings,  7  T.  i?.,  381.  Hunter  v. 
Prinsep,  10  Eas/'s  i?.,  378.     Liddard  v.  Lopez,  10  Ibid,  526. 


3.  What  is  understood  by  dead  freight  \ 

It  arises  where  the  merchant  has  contracted  to  furnish  the  ship  with 
a  return  cargo,  but  furnishes  none,  and  lets  the  ship  return  in  ballast. — 
Rocciis,  note  74. 

Five  ships  were  freighted  in  England  for  Leghorn  and  Civita  Vec- 
chia,  and  back  again  from  those  places.  They  all  performed  their  out- 
ward voyage  ;  but  before  any  part  of  the  homeward  cargo  was  shipped, 
they  all  set  sail  and  came  away,  for  fear  of  being  taken  by  the  enemy, 
who  intended  to  surprise  them.  Two  of  the  ships  had  waited  for  their 
lading  the  whole  time  stipulated  by  their  charter-parties,  and  the  masters 
had  made  their  protests  against  the  factors,  who  should  have  laden  them. 
The  admiralty  adjudged  to  these  two  their  whole  freight. — Malyne,  p. 
98.     Jorobson's  Sea  Laws,  281.     j^bbott  on  Shipping,  332. 

Si  Paffreteur,  ayant  lout  le  navirt  pour  V oiler  et  le  retour,  manque  de 
charger  an  retour,  en  tout  ou  en  partie,  il  payera  egalement  le  fret  entier^ 
puivque  c^st  sa  faute  ;  et  outre  cela,  il  devra  au  capitaine  lesfrais  de  son 
retardement  (t  d>s  procedures  que  le  maitre  aurafaites  contre  lui,  pour  le 
mettre  en  demeure,  et  lefaire  condamner  de  charger. — Boulay-Paty,  tit.  8, 
sec.  7. 

The  general  rule  is,  that  if  a  merchant  sends  the  vessel  of  another 
abroad  for  a  cargo  to  a  designated  port,  and  puts  none  on  board,  he  who 
has  hired  the  vessel  for  the  voyage  must  pay  empty  for  full. — Giles  v. 
Brig  Cynthia,  1  Peters'  R.,  203,  207.  Beawes  Lex  Mer.,  1 10.  Kleine  v. 
Catara,2Gallis.  R.,Ql. 

If  the  vessel  be  disabled  in  the  course  of  the  voyage,  and  the  master 
is  ready  to  transport  the  goods  to  the  port  of  destJ>nation,  but  the  shipper 
refuses,  the  master  earns  the  full  freight  for  the  whole  voyage. — Brad- 
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hurst  V.  Col.  Ins.  Co.,  9  Johns.  R.,  17.  Herbert  v.  Hallet,  3  Johns.  Cos., 
93.     Abbott  on  Shipping,  279,  note  1. 

A  merchant  of  Altona  had  chartered  on  board  an  American  ship  about 
103  tons  of  ship's  room,  for  the  conveyance  of  neutral  goods  from  'i  onning 
to  Baltimore,  and  had  bound  himself  to  deliver  them  in  July,  1807.  The 
freight  was  stipulated  thus: — 

"  For  glass  and  small  wares,  16  dollars  per  80  cubic  feet. 

"  Bremen  packages  and  linen,  24  dollars  per  80  cubic  feet. 

"  Fine  goods,  32  dollars  per  ditto." 

The  master  having  received  no  goods  from  him  at  the  time  stipu» 
lated,  protested  against  the  non-delivery,  applied  for  other  goods  under 
the  Danish  provisions,  and  procured  a  certificate  from  the  ship's  broker, 
that  none  was  to  be  obtained,  and  thereupon  claimed  dead  freight,  at  the 
middle  rate  of  freight,  with  the  addition  of  fifteen  per  cent,  average  ordi- 
nary and  primage.  The  defendant  alleged,  that  by  the  breaking  out  of 
the  war,  his  goods  had  ceased  to  be  neutral. — Jacobson's  Sea  Laws, 
292. 

4.  What  is  the  rule  as  to  the  payment  of  freight  in  a  case  where  the 
ship  is  obliged  to  stop  and  repair  1 

The  general  Vule  is,  that  if  the  captain  is  compelled  to  atop  to  repair, 
the  merchant  is  obliged  to  wait  until  the  ship  is  ready  to  proceed,  or  to 
withdraw  his  goods  and  pay  the  whole  freight. 

In  case  the  ship  cannot  be  repaired  the  captain  is  obliged  to  hire 
another  ship  to  carry  on  the  goods. 

If  the  captain  cannot  procure  another  ship  he  is  only  entitled  to 
freight,  pro  rata  itineris. — Code  de  Com.,  art.  29. 

The  above  principles  apply  only  in  cases  where  the  necessity  for  re- 
pairs has  been  caused  by  the  perils  of  the  seas,  or  some  casus  fortuitus 
happening  since  the  departure  of  the  ship  from  her  home  port. 

These  principles  are  drawn  from  the  ancient  maritime  laws,  the  laws 
of  the  Rhodians,  the  Judgments  of  Oleron,  the  Ordinance  of  Wisbuy, 
&c. 

The  Roman  law  holds  the  captain  discharged  from  his  engagement, 
if  by  casus  fortuitus  without  his  fault,  the  ship  becomes  innavigable  du- 
ring the  voyage  J  si  navis  ejus  vitium  fecerit  sine  dolo,  malo  et  culpa  ejus. 
Dig.,  lib.  14,  tit.  2,  /.  10.  "  S''il  advient  aucune  fois  que  la  nef  s^ empire,  les 
marchands  doivent  bien  avoir  leurs  marchandises  en  payant  lefret,  pour  au- 
tant  que  la  nef  aura  fait  du  voyage,  vue  par  vue,  cours  par  cours,  s^il  plait 
au  maitre.  Mais  si  le  maiire  veut,  il  peut  adouber  sa  nef,  si  tant  est  quHlle 
puisse  faire  promptement  ;  et  sinon,  il  peut  louer  une  autre  nef  pour  achever 
le  voyage,  et  aura  le  maitre  son  fret  des  dites  denrees,  etc.^^ — Jugemens 
D'Oleron,  art.  4. 

Si,  pendant  le  voyage,  le  navire  a  besoin  de  radoub  par  suite  de  la  tem- 
pete  et  du  mauvais  temps,  ou  d'tin  combat,  eprouves  depuis  le  depart,  il  faut, 
en  pnreille  conjoncture,  que  Vaffreteur  attende  le  radoub  du  navire,  si  tant  est 
quHl  puisse  itre  fait  promptement,  ou  quHl  paye  le  fret  entier  s^il  retire  ses 
marchandises,  sans  avoir  pu  user  de  lafaveur  de  I'article  291 ;  c'est-U'dire 
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retirer  ses  mnrchandise^,  tn  off  rant  la  moitit  dufret,  attendu  que  le  voyage 
est  commence,  et  que,  auivant  I  art.  293,  //  ne  pent  plus  alors  retirer  o'Cv  mar 
chnndises  qu^  u  la  charge  de  payer  le  fret  entier. — Code  de  Commerce,  art. 
201,  295. 

If  for  repairing  it  is  necessary  to  discharge  the  cargo,  the  expense  of 
both  the  (Jiscliarge  and  reloading  must  be  borne  by  the  shipper. 

If  the  ship  cannot  be  again  rendered  sea-worthy,  the  captain  is  obli- 
ged to  re-load  upon  another  ship  to  her  port  of  destination,  if  a  ship  can 
be  procured. 

It  is  to  the  captain,  that  all  ilie  goods  charged  on  board  of  iiis  ship, 
are  confided,  and  for  them  he  must  answer  j  he  is  not  only  guaranty  for 
his  own  faults,  but  for  the  goods  themselves;  and  he  must  take  all  the 
precautions  necessary  for  their  preservation.  He  is  the  representative  of 
the  absent  shippers,  and  he  ought  to  do  all  that  a  prudent  owner  would 
do,  if  he  was  upon  th  •  spot. — Locre  stir  Vart.  2m6.     Code  de  Com. 

S^il  existe,  sur  les  lieux,  d''autres  navires  qu'on  puisse  louer,  la  charte- 
partie  continuera  de  subsister. 

LorsquHl  ne  s^y  trouve  pas  de  navires,  ou  lorsqve  ceux  qui  s^y  trouvent 
ne  soHt  pas  en  etat  de  souienir  le  voyage,  ou  enjin  lorsque  les  proprietaires  ne 
veuleni pas  les  loutr,  alors  la  convention  est  resolue,  parce  quHl  y  a,  dans  ce 
ca",  impossibilite  d'executer,  et  le  fret  n'est  dii  au  capitaine  qu''  a  proportion 
de  ce  que  le  voyage  est  avanct. — Boulay-Paty,  Cours  de  Droit  Com.  Mar.y 
tit.  8,  sec.  S,  p.  257. 

The  merchant  is  not  obliged  to  accept  the  subrogation  which  the 
captain  may  make  of  another  ship,  if  it  be  less  safe  ihan  the  one  originally 
employed.  Nor  of  two  ships,  inferior  to  the  one  which  he  had  chosen. 
Nor  can  he  be  forced  to  have  his  goods  carried  in  boats  or  lighters  to  the 
place  of  destination,  whatever  guarantee  the  captain  may  offer. 

5.  What  is  the  rule  as  to  freight  on  merchandize  sold  by  the  captain 
for  the  necessities  of  the  ship  ! 

That  the  shipper  is  bound  to  pay  the  freight  upon  all  the  merchandize 
so  sold.  Bui  the  captain  must  in  such  case  pay  the  siiipper  the  full 
price  of  his  merchandize  according  to  their  value  at  the  place  of  destina- 
tion.— Code  de  Commerce,  «/if.  234.  Judgments  of  Oleron,  art.  22.  Ordi' 
nance  of  Wisbuy,  art.  35.  Ordinince  of  the  Maine,  art.  14,  tit.  du  Jrret. 
Ord.  Jinvers,  art.  19.     3  Kent's  Com.,  222. 

Whether  the  ship  arrives  safely  at  the  port  of  discharge,  or  perishes 
on  the  voyage,  if  the  goods  have  been  sold,  the  captain  is  entitled  to  his 
freight,  as  he  must  equally  pay  for  the  goods  so  sold  with  this  difierence, 
that  if  the  ship  arrives  at  the  port  of  discharge,  the  payment  must  be  at 
the  market  price  of  such  goods  at  the  place  at  the  time  of  the  arrival  j  but 
if  the  ship  perish  on  the  voy^age,  the  captain  will  only  owe  the  price  for 
which  he  sold  the  goods. 

"  Le  fret  est  du.  pour  les  marchandises  que  le  capitaine  a  tte  contraint 
de  vendre  pour  subvenir  aux  victuailles,  radoub  et  autres  necessitCs  pv'ssan' 
tes  du  navire,  en  tenant  par  lui  compie  de  leur  valeur  au  prix  que  le  resie  ou 
autre  par ei lie  marchandise  de  mime  qualitc  sera  ve7idu  au  lieu  de  la  decharge^ 
si  h  navire  arrive  a  bon  port.'''' — Code  de  Com.,  art.  298. 
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If  the  captain  has  pledged  goods  to  relieve  the  ship,  and  she  after- 
wards arrive  in  safety,  the  captain  must  pay  the  market  price  of  the  goods 
at  their  place  of  destination ;  but  if  the  ship  perish,  he  pays  the  money 
received  on  the  goods,  and  the  right  of  redemption  rests  in  the  owner. — 
Boulay-Paty,  Cows  de  Droit,  Com.  Mar.,  tome  1,  tii.  8,  sec  8,  p.  261.  Merlin 
Rep.,  (ie  Jurisp.,  tome  \,p.  410. 

If  part  of  the  goods  have  been  sold  during  the  voyage,  for  the  ship's 
necessities,  where  the  owners  of  the  cargo  are  the  authors  of  the  delay, 
and  occasion  of  the  expense,  they  will  be  held  liable  to  pay  full  freight 
upon  all  the  goods. — Tke  Jlngerona,  1  Dodson  Rep.,  382. 

6.  What  is  the  rule  for  the  payment  of  freight  when  there  arises  an  in- 
terdiction with  the  port  of  destination  after  the  commencement  and  du- 
ring the  voyage  1 

The  rule  of  maritime  law  is,  that  if  the  ship  has  been  chartered  to  go 
and  return,  and  the  captain  is  obliged  to  return  to  the  place  of  departure 
by  reason  of  an  interdiction  of  commerce,  he  shall  be  entitled  to  a  moiety 
of  the  stipulated  freight.  The  interdiction  of  commerce  is  considered  vis 
major,  and  relieves  the  captain  from  the  penalty  of  a  non-performance  of 
his  engagement,  and  so  entitles  him  to  compensation  for  the  part  which  he 
has  perfornied.  By  the  same  principle,  if  a  ship  has  been  chartered  only 
for  the  outward  voyage,  and  after  proceeding  to  her  port  of  destination,  is 
obliged  to  return  with  the  goods  to  the  place  of  departure,  the  captain  has 
no  demand  for  return  freight. 

lS'^7  arrive  interdiction  de  covnnerce  avec  le  pays  pour  lequel  le  navire 
est  en  route,  et  qu'il  soit  oblige  de  reve)iir  avec  son  chargement,  il  n^est  dii  au 
capitaine  que  lefret  de  Caller,  quoique  levaisseau  ait  ete  affrete  pour  Valler 
et  le  retour. — Code  de  Com.,  art.  299. 

There  are  two  causes  from  which  an  interdiction  of  commerce  may 
arise.  1-  War  between  the  nation  to  which  the  ship  belongs  and  that  to 
nvhich  she  is  destined.  2.  The  security  of  the  nation  to  which  the  ship 
belongs  and  that  of  all  other  nations,  such  as  the  case  of  a  plague  raging 
in  the  country  to  which  she  is  destined. 

An  interdiction  of  commerce  with  other  places  than  that  to  which  the 
ship  is  destined  will  not  excuse  the  captain  from  performing  the  voyage, 
though  the  danger  of  the  voyage  may  be  greatly  enhanced.  When  a  ship 
and  cargo  are  captured  by  an  enemy,  and  the  shipper  obtains  a  restitution 
of  the  goods  or  their  price,  he  must  pay  at  least  half  the  agreed  freight. 
— Bull.,  tome  19,  p.  77.     Siery,  tome  19,^.  234. 

7.  What  is  the  rule  for  the  payment  of  freight  in  a  case  where  the  ship 
is  arrested  by  the  order  of  a  prince  or  power  % 

The  ordinance  of  the  marine  after  the  general  principles  of  maritime 
law,  prescribes  that  if  the  vessel  is  arrested  during  the  course  of  her  voyage 
by  the  order  of  a  sovereign,  there  shall  be  no  freight  due  for  the  time  she 
is  detained,  if  she  was  freighted  by  the  month,  nor  any  augmentation  if 
she  was  freighted  for  the  voyage  j  but  the  maintenance  and  wages  of  the 
crew  shall  be  the  subject  of  general  average. — Ordonnance  de  la  Mar.^  tit 
85 
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Fret,  art.  16.  Poihier,  C harte-partie,  Mo.  85.  Emerigon,  tome  1,  p. 
559. 

Si  le  vaisseau  est  arreti  dans  le  cours  de  son  voyage,  par  Vordre  d'une 
puissance,  il  n'est  dit  aucunfret  pour  le  temps  de  sa  detention,  si  lenavireest 
affrete  au  mois,  ni  augmentation  de  fret  .«'?7  est  lout  nu  voyage. 

'■'■La  nourriture  et  les  loyers  de  ^ equipage  pendant  la  detention  du  na- 
vire,  sont  reputes  avaries.''^ — Code  de  Comm.,  art.  301. 

8.  What  is  the  rule  for  the  payment  of  freight  in  case  of  shipwreck  or 
jettison  ? 

If  the  jettison  was  made  for  the  common  safety,  freight  is  due  for 
the  ejected  goods,  Le  capitaine  est  pay e  dufret  des  marchandises  jetties  a 
la  mer  pour  le  salut  commun,  a  la  charge  de  contribution. — Code  de  Com- 
merce, art.  301. 

It  has  been  made  a  question  whether,  if,  after  the  jettison,  the  ship 
should  be  totally  lost,  freight  would  be  due  for  the  ejected  goods.  Valin 
decides  in  the  affirmative,  but  the  better  opinion  is,  tliat  if  the  goods  are 
lost  entirely,  the  captain  must  lose  his  freight.  By  the  principles  of  the 
Roman  law,  the  captain  would  be  entitled  to  a  pro  rata  freight  up  to  the 
time  of  the  disaster.  Cum  quidam  nave  amissa  vecturam,  quam  pro  mu- 
tua  acceperat,  repeteret :  rescriptum  c.jt  ab  Jlntonina,  Augusta,  non  immeritd 
procuratorem  Ccesaris  ab  eo  vecturam  repetere,  cum  vehendi  munere  functus 
non  sit.  Quod  in  omnibus  personis  similiter  observandum  est. — Digest,  lib. 
19,  sec.  2,  /.  15. 

The  Code  de  Commerce,  art.  302,  prescribes,  that,  in  case  the  goods 
are  lost  by  shipwreck,  stranding,  by  robbers  or  pirates,  or  are  taken  by  the 
enemy,  no  freight  can  be  demanded,  and  the  captain  is  bound  to  return 
that  which  he  has  received  unless  there  be  an  agreement  to  the  contrary. 
— Ord.  de  la  Mar.,  tit.  du  Fret,  art.  18.     Guidon,  ch,  6,  art.  2. 

In  the  case  of  Watson  v.  Duykinck,  the  agreement  was,  that,  in  con- 
sideration of  100  dollars,  to  be  paid  immediately  to  the  master,  he  would 
suffer  the  other  party  to  proceed  in  the  ship  as  a  passenger  on  the  voyage, 
and  to  load  on  board,  for  transportation,  merchandize  to  the  value  of  600 
dollars,  and  that  the  master  should  provide  provisions,  &c.,  for  the  voyage. 
The  money  was  accordingly  paid.  The  vessel  sailed  on  the  voj^age  and 
was  shipwrecked.  An  action  was  brought  by  the  passenger  to  recover 
back  the  money.  The  court  held  that  lie  was  not  entitled  to  recover  it 
back  ;  that,  taking  the  interpretation  of  the  contract  in  its  fair  import,  (and 
the  usage  at  New  York  conformed  to  it),  the  intention  of  the  parties  was 
to  consider  it  an  absolute  payment. — See,  also,  Griggs  v.  Austin,  3  Pick. 
R.,  20.  Sanson  v.  Ball,  4  Dall.  R.,  459.  Giles  v.  The  Brig  Cynthia, 
1  Pet.  Adm..  R.,  203,  206,  207.  Cheriot  v.  Barker,  2  Johns.  R.,  34-6.-  2 
Show.  R.,  291.  2  Bos.  Sf  Pull,  321.  Gillin  v.  Simpkin,  4  Campb.  R.y 
241.     Abbott  on  Shipping,  Til,  note  1. 

9.  What  is  the  rule  for  payment  of  freight  where  shipwrecked  or  cap- 
tured goods  have  been  saved  or  restored  % 

If  goods  are  taken  by  robbers  or  pirates,  or  by  the  enemy,  or  are  ship- 
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wrecked,  or  are  ransomed  or  saved,  freight  is  due  up  to  the  place  of  tak- 
ing, or  the  wreck.  And  if  the  captain  transport  the  goods  to  their  place 
of  destination,  the  entire  freight  is  due,  the  ransom  or  salvage  becoming 
a  general  average. — Code  de  Commerce,  art.  303.  Ord.  de  la  Mar.,  tit.  du 
Fret,  art.  19,  21.  Guidon,  ck.  6,  art.  7.  Boulay-Patij,  tome  1,  tit.  8, 
sec.   13. 

In  cases  of  capture,  where  the  neutral  carrier  has  conducted  himself 
with  good  faith,  he  is  entitled  to  the  whole  freight,  although  the  whole 
voyage  has  not  been  performed  ;  because  the  performance  has  been  in- 
tercepted by  the  captors,  as  to  the  enemy  cargo. — The  Deb.  Mohr,  4  i?o6., 
314..  The  Prosper,  Edwards'  R.,  72,  76.  The  Fortuna,  Edwards'  R., 
56,  57. 

But  where  the  ship  belongs  to  an  enemy,  and  the  goods  are  neutral, 
no  freight  is  allowed  to  the  captors,  unless  the  goods  are  carried  by  them 
to  the  port  of  destination,  or,  at  least,  to  the  country  of  destination  and. 
near  to  the  port. —  The  Vrow  Anna  Catherine,  6  Rob.  R.,  269.  iSee  5 
Roh.,  71.  The  Fortuna,  4  Rob.  R.,  278.  The  Diana,  5  Rob.  R.,  67.  The 
Fortuna,  Edw.  R.,  56. 

Where  a  ship  was  hired  for  a  certain  voyage  at  a  certain  rate  per 
month,  and  was  captured  during  the  voyage,  and  the  hirer,  while  the 
ship  was  in  possession  of  the  captors,  secretly  got  possession  of  a  part 
of  the  cargo,  and  brought  it  home  in  another  vessel,  it  was  held,  that  the 
owner  of  the  ship  was  not  entitled  to  any  freight  for  the  part  so  saved  in 
respect  to  the  hirer  5  because  the  whole  must  be  deemed  lost  by  the  cap- 
ture, and  the  part  recovered  by  the  hirer  was  by  an  act  wholly  independ- 
ent of  his  contract. — Lock  v.  Swan,  13  Mass.  R.,  76.  The  Race  Horse, 
White,  3.  Rob.  A.  R.,  101.  Beale  v.  Thomson,  3  Bos.  4^  Pull.,  420  Sf 
431.  Curling  v.  Long,  I  Bos.  Sr  Pull.,  637.  Lane  v.  Pennyman,  4  Mass. 
R.,  91.  Bradstreet  v.  Baldwin,  11  Mass.  R.,  229.  Palmer  v,  Loril' 
lard,  16  Johns.  R.,  346.  Morgan  v.  Insurance  Co.  of  JVorth  America,  4 
Dull.  R,  4<55.  See  post  note  to  p.  288,290  Sr  3H.  The  H off  nun  g,  ^  Rob. 
R.,  231.  The  Race  Horse,  3  Rob.  R.,  101.  The  Martha,  3  Rob.  R.,  106. 
Wilhelmina  Leojiora,  3  Rob.,  234.  5  Rob.  R.,  75.  Post  notes  to  p.  290, 
314.     Abbott  on  Shipping,  p.  273,  274. 

10.  What  are  the  rights  of  the  captain  if  the  consignee  refuse  to  re- 
ceive the  goods  1 

The  payment  of  freight  cannot  be  delayed  by  any  contestations  be- 
tween the  shipper  and  the  consignee;  and  if  the  consignee  refuse  to  re- 
ceive the  goods,  the  captain  may,  by  judicial  authority,  sell  goods  suffi- 
cient for  the  payment  of  the  freight,  and  place  the  remainder  in  deposit. 
If  the  goods  will  not  produce  sufficient  to  pay  the  freight,  the  captain 
still  has  recourse  against  the  shipper. —  Code  de  Comm,,  art.  305. 

If  the  bill  of  lading  be  made  to  order  or  bearer,  the  captain  may  not 
know  in  whom  the  interest  is  vested;  but  it  will  be  sufficient  if,  in  the 
port,  the  captain  tender  the  goods  to  the  person  expressed  in  the  bill. — 
Delvincourt  Instit.  du  Droit  Commercial,  tome  2,  p.  294,  295. 
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11.  Has  not  the  ship-owner  a  lien  on  the  goods  for  freight  1 

He  has.  The  general  right  of  the  ship-owner  to  retain  the  goods  for 
freight  has  always  been  recogni?ed  both  by  the  maritime  and  the  com- 
mon law. — 3  Rentes  Coram. ^  -p.  220,  221.  Abbott  on  Shipping,  part  3,  ch. 
7.  The  Volunteer  and  Cargo,  1  Sum.  R.,  ."JSl.  Certain  Logs  of  Mahog- 
any, 2  Sum.  R.,  589.  Vaiiri's  Comm.,  tome  1,  p.  654,  655,  656.  Pothier 
Charte-Partir,  n.  88,  89,  90. 

Nor  does  it  matter  whether  the  goods  were  shipped  under  a  charter- 
party,  or  by  bill  of  lading. — Christie  v.  Lewis,  2  B.  8,'  B.,  410.  Drinkwa- 
ter  V.  The  Freight  and  Cargo  of  the  Spartan,  Ware''s  R.,  155. 

And  the  master  may  also  exercise  the  same  right  which  the  ship- 
owner enjoys,  of  retaining  the  goods  until  the  freight  is  paid,  and  may 
enforce  this  lien  as  far  as  the  law  permits  it  to  go. — Story  on  Agency,  sec. 
116,  117.  Shields  v.  Davis,  6  Taunt.  R.,  65.  See  also  Blanck  v.  Solly, 
8  Taunt.  R.,  89.  Williams  v.  Millington,  1  //.  BL,  81,  84..  Pothier 
Charte-Partie,  n.  88. 

And  the  master  may  also  retain  the  baggage  of  a  passenger  until  the 
passage  money  is  paid. — Wolf  v.  Sumner,  2  Campb.  K.P.  R.,  631.  Wat- 
son V.  Duykinck,  3  Johns.  R.,  335.  Mulloy  v.  Blacker,  5  Bastes  R.,  316. 
Moffat  V.  E.  L  Company,  10  East^s  R.,  468. 

But  the  lien  may  be  waived,  as  when  the  delivery  of  the  goods  by 
the  charter-party  is  to  precede  the  payment  or  security  of  payment  of 
freight :  but  where  such  payment,  or  security  of  payment,  is  to  accompany 
the  delivery,  or  where  the  charter-party  is  silent  on  the  point,  the  lien 
will  not  be  presumed  to  be  waived. — Saville  v.  Campion,  2  B.  Sf  Jild., 
503.  Faith  V.  E.  L  Co.,  4  B.  4'  Md.,  630.  Grade  v.  Palmer,  8  Wheat- 
en's  R.,  605.  The  Volunteer  Sf  Cargo,  1  Sumner^s  R.,  569.  Yates  v. 
Railston.S  Taunt.  R.,  293.  Christie  v.  Lewis,  1  B.  8r  B.,  410.  Tate  v. 
Muk,  8  Taunt.  R.,  280.  Jlbhott  on  Shipping,  part  3,  ch.  1,  sec.  7,  p.  111., 
and  cases  cited.  See,  also  the  Volunteer  and  Cargo,  1  Sum.  R.,  551,  557, 
and  Certain  Logs  of  Mahogany,  2  Sum.  R.,  589. 

When  the  freighter  hires  the  possession,  command  and  navigation  of 
the  ship,  for  the  voyage,  he  becomes  the  owner,  and  is  responsible  for 
the  conduct  of  the  master  and  mariners  ;  and  the  general  owner  has  no 
lien  for  the  freight,  because  he  is  not  the  carrier  for  the  voyage.  This  is 
the  principle  declared  and  acted  upon  in  the  greatly  litigated  and  very 
ably  discussed  case  of  Christie  v.  Lewis,  2  Brod.  4'  Bing.,  410  ;  and  it  is 
the  principle  declared  by  the  supreme  court  of  the  United  States,  in  Mar- 
cardier  v.  The  Chesapeake  Insurance  Company,  8  Crunch  Rep.,  39.,  Grade 
V.  Palmer,  Wheat.  Rep.,  605  ;  and  followed  generally  by  the  courts  of  just- 
ice in  this  country. —  f.ord  Tenterden  in  Calvin  v.  Js''ewberry,  6  Blights 
Rep.,  JV.  S.  189.  The  Schooner  Volunteer  and  Cargo,  1  Sumner,  568,  569. 
Piikin  V.  Brainerd,  5  Conn.  Rep.,  451.  Clarkson  v.  Edes,  4  Cow.  Rep., 
470.  Reynolds  v.  Tappan,  15  Mass.  Rep..  370.  Lauder  v.  Clark,  1 
HalVs  JV*.  Y.  Rfp.,  355.  Emery  v.  Hersey,  4  Greenl.  Rep.,  407.  Drink- 
water  V.  The  Freight  and  Cargo  of  the  Spartan,  Ware's  Rep.,  166.  This 
may  probably  be  now  considered  as  the  settled  law  on  this  subject  In 
Massachusetts,  the  charterer  of  a  vessel  is  declared  to  be  the  owner,  in 
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respect  to  responsibility  for  embezzlement  by  the  crew,  in  case  he  na- 
vigates the  vessel  at  his  own  expense. — Revised  Statutes  of  1835,  part  1, 
ch.  .32,  sec.  3. 

If  the  vessel  is  navigated  at  the  expense,  and  by  the  master  and 
crew  of  the  general  owner,  and  he  retains  the  possession  and  management 
of  her  during  the  voyage,  or  if  he  retains  a  part  of  the  ship  for  his  own  use, 
or  indeed  if  the  intention  of  the  parties  with  regard  to  who  shall  be  deem- 
ed owner  for  the  voyage  be  doubtful  on  the  face  of  the  charter-party,  the 
lien  will  not  be  presumed  to  have  been  displaced. — Marcardier  v.  Chesa- 
peake Ins.  Co,  8  CranchR''p.,  4'9.  Mclntyrex.  Brown,  Ijo/ins.  Rep., 229, 
Grade  v.  Palmer,  8  Wheaton's  Rep.,  632.  The  Volunteer  and  cargo,  1 
Sumner''s  Rep.,  551.  Certain  Logs  of  Mahogany,  2  Sumner''s  Rep.,  589. 
Chandler  v.  Belden,  18  Johns.  Rip.,  157.  Clarksofi  v.  Edes,  4  Cowen's 
Rep.,  470.  Pickman  v.  Wood,  6  Pick.  Rep.,  248.  Drinkwater  v.  The 
Freight,  etc.,  of  the  Spartan,  Ware's  Rep.,  155. 

This  right  has  long  uniformly  been  admitted  to  reside  in  the  hands 
of  the  master  as  agent  for  the  owner. — Barker  v.  Haven,  17  Johns.  Rep., 
234.  Poland  et  nl.  v.  The  Freight  and  Cargo  of  the  Spartan,  Ware^s  Rep., 
249.  Yalin,  Com.,  tome  1,  p.  659,  665,  666.  UOrd.  de  la  Marine,  liv.  3, 
tit.  3,  art.  17,  23,  24.  Pothier,  Charte-Partie,  J^o.  88,  89,  90.  Abbott  on 
Ship.,  part  3,  ch.  7,  sec.  4.  Tapley  v.  Martins,  8  Term  Rep.,  451.  Chris- 
ty V.  Row,  1  Taunt.,  300.     3  Kent,  p.  220. 

12.     What  is  the  rule  of  commercial  law  as  to  the  right  of  a  shipper  to 
abandon  the  goods  in  payment  of  freight  1 

Valin  and  Pothier  entertained  opposite  opinions  on  the  question. 
The  former  insists  that  the  regulation  of  the  ordinance  holding  the  mer- 
chant liable  for  freight  on  deteriorated  goods,  without  the  right  to  aban- 
don them  in  discharge  of  the  freight,  is  too  rigorous  to  be  compatible  with 
equity.  He  says,  the  cargo  is  the  only  proper  fund  and  pledge  for  the 
freight,  and  that  Casaregis  was  of  the  same  opinion.  Pothier,  on  the  oth- 
er hand,  was  against  the  right  of  the  owner  to  abandon  the  deteriorated 
goods  in  discharge  of  the  freight,  and  this  is  the  better  opinion. — Casare- 
gis, Disc.  22,  Xo.  46,  and  Disc.  23,  JVo.  86,  87.       3  Kent's  Com.,  p.  224. 

Le  chargeur  ne  pent  abandonner  pour  le  fret  les  marchandises  dimin- 
uees  de  prix  ou  deteriore.es  par  leur  vice  propre  ou  par  cas  fortuit. — Code  de 
Com.,  art.  310. 

The  contract  of  aftreightment  is  a  personal  engagement,  and  when 
it  is  lawfully  entered  into  is  vinculum  juris,  constraining  the  parties  to 
a  literal  execution  of  the  whole  obligation  unless  vis  major  intervenes, 
or  by  mutual  consent  the  fulfilment  is  dispensed  with  ;  hence  it  results  that 
the  shipper  having  agreed  to  pay  the  "freight  in  money,  cannot  discharge 
that  obligation  by  an  abandonment  of  goods,  even  if  they  should  not  be 
deteriorated  in  value — aliiil  pro  alio  nan  datur,  invito  c r editor e  ;  but  if 
goods  are  abandoned  to  the  captain,  for  the  freight,  he  should  cause  them 
to  be  sold  in  a  regular  manner. 

The  ship-owner  performs  his  engagement  when  he  carries  and  de- 
livers the  goods.       The  right  to  his  freight  then  becomes  absolute,  and  the 


678  THE    LAW    OF    SHIPS    AND    MARITIME    COMMERCE. 

carrier  is  no  more  an  insurer  of  the  soundness  of  the  cargo,  as  against  the 
perils  of  the  sea,  or  its  own  intrinsic  decay,  than  he  is  of  the  price  in 
the  market  to  which  it  is  carried. 

If  he  has  conducted  himself  with  fidelity  and  vigilance  in  the  course 
of  the  voyao-e,  he  has  no  concern  with  the  diminution  of  the  value  of  the 
cargo.  It  may  impair  the  remedy  which  his  lien  afforded,  but  it  does  not 
affect  his  personal  demand  against  the  shipper. — Ord.  tit.  du  Fret,  art.  25. 
Ord.  of  Rotterdam.,  art.  155.  Code  de  Com.,  art.  305,  510.  Boulay-Paty, 
tome  2,  -p.  488.     3  Kent's  Com.,  225. 

It  has  been  a  question  whether  in  case  of  a  shipment  of  so  many 
casks,  and  some  of  the  casks  arrived  sound  at  the  port  of  destination,  and 
the  contents  of  others  are  lost  by  leakage,  the  shipper  can  abandon  the 
damaged  casks  only,  and  receive  the  full  ones  upon  paying  the  freight 
pro  rata  upon  such  casks.  Pothier  holds  that  he  may,  though  it  had  been 
agreed  to  carry  the  wiiole  for  a  single  sum,  for  the  freight  is  for  every 
part  of  the  merchandize,  and  therefore  is  divisible,  each  barrel  owes  its 
proportion  of  the  whole  sum,  and  when  it  has  perished,  the  shipper  should 
be  discharged  for  that  part ;  the  cask  is  reputed  to  have  perished,  whether 
it  is  empty  or  nearly  so,  and  the  shipper  in  abandoning  that  ought  to  be 
discharged  of  the  freight  wliicli  he  owed  on  account  of  it,  without  being 
obliged  to  abandon  the  whole  shipment. — Pothier,  Charte-partie,  JyTo.  60. 
Delvincourt,  tome  2,  p.  293.  Boucher,  sur  V  art.  310.  Code  de  Com.,  Bou- 
lay-Paly,  Cours  de  Droit,  Com.  Mar.,  tome  1,  tit.  8,  sec.  16. 

If  casks  contain  wine,  rum,  or  other  liquids,  or  sugar,  and  the  con- 
tents be  w^ashed  out,  and  wasted,  and  lost,  by  the  perils  of  the  sea,  so  that 
the  casks  arrive  empty,  no  freight  is  due  for  them  ;  but  the  ship-owner 
would  still  be  entitled  to  his  freight,  if  the  casks  were  well  stowed,  and 
their  contents  were  essentially  gone  by  leakage  or  inherent  waste,  or 
imperfection  of  the  casks. —  Molloy,  b.  2,  ch.  4'.  sec.  14.  Frith  v.  Baker, 
2  Johns.  R.,  327. 

The  rule  by  which  the  amount  of  the  rateable  freight  is  to  be  ascer- 
tained,  is  to  ascertain  how  much  of  the  voyage  had  been  performed  when 
the  disaster  happened,  which  compelled  the  vessel  to  seek  a  port,  accord- 
ing to  the  mode  of  adjustment  pursued  in  Leeke  v.  Loyd  ;  or  else  to  calcu- 
late how  much  of  the  voyage  had  been  performed,  when  the  goods  arriv- 
ed at  the  port  of  necessity,  according  to  the  better  course  pursued  in  the 
cases  in  this  country. — Marine  Ins.  Co.  v-  Lenox.  Robinson  v.  Marine 
Ins.  Co.,  2  Johns.  R.,  323.     Coffin  v.  Stores,  5  Mass.  R.,  252. 

13.  Has  not  a  merchant  who  ships  merchandize  in  a  vessel  on  freight, 
a  lien  on  the  vessel  for  the  value  of  his  goods,  for  any  damage  they  may 
sustain  from  the  fault  or  neglect  of  the  master,  or  the  insufficiency  of  the 
vessel  1 

He  has,  and  may  enforce  his  lien  by  process  in  rem,  in  the  admiralty. 
By  the  maritime  law  the  vessel  is,  from  the  time  the  loss  occurs,  hypoth- 
ecated to  the  merchant  for  his  damages,  and  his  claim  against  it  is  prefer- 
red to  the  right  of  the  general  creditors  of  the  owners  ;  nor  can  it  be  de- 
feated by  a  bona  fide  sale,  before  he  has  had  an  opportunity  of  enforcing 
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It,  unless  by  unreasonable  delay  or  the  like. — The  Rebecca^  Ware^s  Rep., 
188.     The  Reeside,  2  Sum.  Rep.,  567. 

But  it  must  be  understood,  that  the  usual  employment  of  the  ship 
should  be  that  of  a  general  freighting  ship. — Boson  v.  Sanford,  3  Mod. 
Rep.,  3'2l^     Gen.  Ins.  Co.  v.  Ruggles,   12  Wheaton,  408.     Ellis  v.  Turner, 

8 R.,  531.     Abbott  on  Shipping,  part  2,  ch.  2,  sec.  4,  p.  93.    3  Kent''s 

Com.,  sec,  46.     Boucher  v.  Lawson,  Rep.  Temp.  Hardw.,  p.  85,  194. 

Nor  does  the  lawfulness,  or  unlawfulness,  of  exporting  such  goods 
from  the  country  whence  they  are  shipped,  vary  the  owner's  responsibility, 
if  the  vessel  is  employed  as  a  general  freighting  ship.  See  following 
cases  :  Boucher  v.  Lawson,  Rep.  Temp.  Hardw.,  p.  85.  Allen  v.  Sewell,2 
Wend.  R.,  327  ;  afterwards  carried  to  the  court  of  errors,  in  6  Wendell's 
R.,  335.  In  the  case  of  Allen  v.  Sewell,  the  fact,  that  the  master  receives 
the  freight  as  his  own  perquisite,  was  much  considered. 

But  where  the  owner  freights  the  ship  himself,  he  is  not  bound  for 
the  safe  delivery  of  goods  taken  on  board  by  the  master,  the  freight  of 
which  he  receives  as  part  of  his  privilege. — King  v.  Lenox,  19  Johns.  R., 
235.  Reynolds  v.  Tappan,  15  Mass.  R.,  370.  Particularly,  unless  at  the 
time  of  sailing  he  knew  the  goods  to  be  on  board,  and  that  they  were 
taken  on  freight. —  Walter  v.  Brewer,  11  Mass.  R.,  99.  Even  then  the  ow^n- 
er,  though  on  board  as  supercargo,  must  show,  in  order  to  relieve  himself 
from  the  liability,  that  he  was  exclusively  attending  to  the  shipment  of 
cargo. —  Ward  v.  Green,  6  Cow.  R.,  173. 

By  the  general  maritime  law,  a  lien  exists  in  favor  of  the  merchant 
who  ships  merchandize  in  a  vessel  on  freight,  again-st  the  vessel,  for  non- 
performance of  contract.  By  custom,  says  Cleirac,  the  ship  is  bound  to 
the  merchandize,  and  the  merchandize  to  the  ship. — JSTavigation  des  Rivieres, 
art.  18,  19.  Consulat  de  la  Mar.,  tome  2,  p.  80,  90,  104,  455,  ch.  58,  63, 
72,  259,  289.  VOrd.  de  la  Marine,  1,'  14,  16.  1  Valines  Com.,  362. 
Us.  et  Coutumes  de  la  Mer.,  72  and  503. 

Lord  Tenterden,  in  his  Treatise,  Abbott  on  Shipping,  p.  170,  171, 
says  :  "  Although  the  ship  and  freight  are,  by  the  terms  of  a  charter-party, 
express  to  be  bound  to  the  performance  of  the  covenants  on  the  part  of 
the  master  or  owners,  and  this  is  conformable  to  the  maritime  law,  yet 
there  does  not  appear  to  be,  at  present,  any  mode  of  obtaining,  in  this 
country,  the  benefit  of  the  security  of  the  ship  itself,  in  specie,  for  the 
performance  of  such  a  contract  made  here." 

But  in  the  case  of  the  Rebecca,  in  the  admiralty  court  of  the  district 
of  Maine,  Judge  Ware,  with  much  propriety,  adopted  the  principle  of  the 
marine  law,  and  gave  a  remedy  in  rem,  against  the  vessel,  in  favor  of  the 
shipper,  for  the  wrongful  acts  of  the  master. —  Ware's  R.,  183. 


STOPPAGE  IN  TRANSITU. 

1.  What  is  the  nature  of  stoppage  in  transitu  ? 

It  is  an  adverse  act  on  the  part  of  the  consignor,  against  the  con- 
signee.    If  the  delivery  of  goods  be  countermanded  by  the  consignor,  the 


680  THE    LAW    OF    SHIPS    AND    iMARlTIME    COMMERCE. 

goods  having  been  consigned  upon  credit,  and  the  consignee  having  failed 
or  become  bankrupt,  it  is  the  duty  of  the  master  to  obey  the  countermand, 
and  deliver  the  goods,  not  to  the  consignee,  but  to  the  order  of  the  con- 
sio-nor.  The  right  of  stopping  in  transitu,  does  not  depend  upon  a  suppo- 
sition that  the  property  has  not  passed  from  the  consignor,  but  on  the  con- 
trary, is  founded  on  an  admission,  that  the  property  has  become  vested  in 
some  other  person. —  Jihlott  on  Shipping.,  368.  Siffken  and  another  v. 
Wraxj,  6  East,  371.  Assignee  of  Burghall  v.  Howard,  1  Hen.  Bla.,  3G5,  no/e 
a.     Lickbarrow  v.  Mason,  6  East,  27,  28.     Story  on  Bailments,  369. 

This  right  of  stopping  goods  in  transitu,  does  not  belong  to  a  person 
who  had  only  a  lien  upon  them,  without  a  property  in  them. — Sweet  and 
another  v.  Pym,  1  East,  4. 

A  consignor  may  exercise  this  right,  although  a  part  of  the  price  of 
the  goods  has  been  paid  by  the  consignee,  or  a  bill  of  exchange  has  been 
accepted  by  him  for  the  whole,  and  endorsed  over  to  a  third  person. — 
Hodgson  V.  Loy,  7  Term  Rep.  in  K.  B.,  -iiO.  Frese  and  another  v.  Wray, 
3  East,  93. 

The  law  of  America,  on  the  subject  of  stoppage  in  transitu,  is  the 
same,  in  general,  as  it  is  in  England. — Stubbs  v.  Lund,  7  Mass.  R.,  4-53. 
Illsley  V.  Stubbs,  9  Mass.  E.,  65.  Hollingsworth  v.  Xapier,  3  Caines'  R., 
182.  Hunne  v.  Bowne,  2  Caines'  R.,  38.  Wood  v.  Roach,  2  Dallas'  R., 
180.  1  Yates'' R.,  177.  Walter  \.  Ross,  2  Wash.  Cir.  R.,  283.  Ryberg 
V.  Snell,  2  Wash.  Cir.  R  ,  294,  403.  Congers  v.  Ennis,  2  Mason,  236. 
Barrett  v.  Goddard,  3  Mason's  R.,  107. 

The  master  of  a  ship,  chartered  wholly  by  the  consignee,  is  now  held 
to  be  a  carrier  in  whose  hands  goods  may  be  slopped. — Bothlingk  v.  In- 
gliss,  3  East,  381.  But  where  a  ship  has  been  hired  by  the  consignee 
for  a  term  of  years,  and  was  fitted  out,  victualled  and  manned  by  him,  and 
goods  were  put  on  board  thereof,  to  be  sent  6?/  him  on  a  mercantile  adven- 
ture, for  which  he  had  bought  them  :  it  was  held,  that  the  consignor  could 
not  stop  them,  the  consignee  being,  in  that  case,  the  owner  of  the  ship, 
pro  tempore,  and  the  delivery  of  the^oods  on  board  thereof,  being  equiva- 
lent to  a  delivery  into  a  warehouse,  belong  to  him,  and  the  transit  being, 
in  effect,  a  transit /roT/i  and  not  to  him. — Fowler  and  another  v.McTaggart 
and  others,  7  Term  R.,  K.  B.,  442.     Stubbs  v.  Lund,  7  Mass.  R.,  4.^3. 

A  delivery  of  goods  to  an  agent  of  the  buyer  residing  at  a  sea-port, 
with  whom  they  are  to  remain  until  the  buyer  sends  orders  for  shipping 
them  to  a  foreign  country,  is,  in  effect,  a  delivery  to  the  buyer. — Dixon 
and  others  v.  Baldwin,  5  East,  '175.  Leeds  and  another  v.  Wright,  3  Bos. 
Sf  Pull.,  320. 

In  general,  where  two  opposite  parties  claim  a  right  to  receive  the 
goods,  both  or  either  of  them  will  be  willing  to  give  an  indemnity  to  the 
master  ;  and  the  master  should,  in  prudence,  deliver  the  goods  to  the  party 
upon  whose  indemnity  he  can  most  safely  rely.  But  if  a  satisfactory  indem- 
nity is  not  offered,  and  the  master  must  exercise  a  discretion — then,  if  the 
bill  of  lading  has  not  been  signed  over  by  the  consignee,  and  he  has  fail- 
ed, without  doubt  the  master  should  deliver  to  the  person  who  claims  for 
the  use  of  the  consignor.  If  the  consignor  has  endorsed  bills  of  lading  to 
different  persons,  as  was  the  case  in  Caldwell  v.  Ball,  the  master  should 
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deliver  to  the  person  to  whom  the  consignor  first  made  the  endorsement 
— 1  Emerigon,  317,  318.  The  Constantia,  6  Rob.,  328.  Mbott  on  Shiv- 
ping,  396. 


SALVAGE. 

1.  What  is  understood  by  salvage,  in  maritime  law  1 

The  compensation  made  to  those  by  whose  means  the  ship  or  goods 
have  been  saved  from  the  effects  of  shipwreck,  fire,  pirates,  enemies,  or 
any  other  loss  or  misfortune. — 3  Kent's  Com.,  p.  245. 

The  equitable  doctrine  of  salvage  came  from  the  Roman  law,  and  it 
was  adopted  by  the  admiralty  jurisdictions  in  the  different  countries  of 
Europe  ;  and  whether  it  be  a  civil  or  war  salvage,  it  is  equally  founded  on 
the  principle  of  rewarding  individual  and  spontaneous  services  rendered 
in  the  protection  of  the  lives  and  property  of  others.  It  is  chargeable 
upon  the  owners,  who  receive  benefit,  and  who  would  have  sustained  the 
loss,  if  it  had  not  been  prevented  by  the  exertions  of  the  salvors. — Big., 
3,  5.      The  Calypso,  2  Hag.  Jidm.  R.,  217,  218.     3  Kefu's  Com.,  245. 

The  general  principles,  as  to  the  allowance  of  salvage,  are  the  same 
in  American  as  in  English  jurisprudence.  Where  the  amount  of  salvage 
is  not  fixed  by  positive  law,  it  must  be  determined  by  the  principles  of  the 
maritime  law,  and  must  necessarily  rest  in  an  enlarged  discretion  to  be 
exercised  according  to  the  circumstances  of  each  case.  It  is  impossible, 
therefore,  to  lay  down  any  positive  rule  on  the  subject. — Talbott  v.  iSea- 
man,  1  Cranch  R.,  4. 

Looking  to  the  current  of  decisions,  it  will  be  found  that  it  is  rarely 
less  than  one-third,  or  more  than  one-half,  of  the  property  saved,  unless 
the  services  have  been  very  inconsiderable,  or  the  amount  of  the  property 
has  been  very  great. — Tyson  v.  Prior,  1  Gallis.  R.,  133.  The  Blaireau, 
2  Cranch,  240.  Cross  v.  The  ship  Bellona,  Bee's  ..ddm.  R.,  193.  Stevens 
V.  Tlie  ship  jlrgus.  Bets  Jldm.  R.,  170.  Warden  v.  The  Belle  Creole,  1 
Peters''  Adm.  R.,  31.  Moorhouse  v.  The  Jefferson,!  Peters'  Adm.  R.,  46, 
note.  Taylor  v.  The  Cato,  1  Peters''  Adm.  R.,  48.  Bond  v.  The  Cora,  1 
Peters''  Adm.  R.,  361.  Weaks  v.  The  Anne  Catherine,  1  Peters''  Adm.  R., 
424.  And  in  cases  of  derelict,  although  the  rule  is  now  deemed  a  flexible 
one,  yet  courts  of  admiralty  still  adhere  to  a  moiety  as  the  favorite  amount, 
and  require  some  peculiar  circumstances  to  displace  it. — Rowe  v.  The  brig 

,  1  Mason's  R.,  372.      The  Blaireau,  2  Cranch,  240.       The  Mary 

Ford,  3  Dallas'  R.,  188.  The  Adventure,  8  Cranch,  226.  The  Elliotta, 
2  Dodson's  R.,  75.  Wilkie  v.  brig  St.  Petre,  Bee's  Adm.  R.,  82.  Hindie 
V.  schooner  Priscilla,  Bee's  Adm.  R.,  1.  Cross  v.  The  ship  Bellona,  Bee's 
Adm.  R.,  193.  Flinne  v.  The  Leander,  Bee's  R,,  260.  Conklin  v.  The 
Harmony,  1  Peters'  Adm.  R.,  34,  note.  Belle  v.  The  sloop  Anne,  2  Peters* 
Adm.  R.,  279.  The  Lord  JVelson,  Edwards'  R.,  79.  Abbott  on  Shipping, 
p.  398,  note  1, 

2.  What  is  the  rule  as  to  who  are  entitled  to  salvage  1 
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In  oeneral,  neither  the  master,  nor  a  passenger,  seaman,  or  pilot,  is 
entitled  to  compensation  in  the  way  of  salvage,  for  the  ordinary  assistance 
he  may  have  afforded  a  vessel  in  distress,  as  it  is  no  more  than  a  duty; 
for  a  salvor  is  a  person  who,  without  any  particular  relation  to  the  ship  in 
distress,  proffers  useful  service,  and  renders  it,  without  any  pre-existing 
contract  making  the  service  a  duty.  But  a  passenger,  or  an  officer  act- 
ing as  such,  for  extraordinary  exertions  beyond  the  line  of  his  duty,  has 
been  deemed  entitled  to  a  liberal  compensation  as  salvage.  So,  also,  in 
a  case  of  extraordinary  peril,  it  is  admitted  that  great  exertions  and  per- 
sonal hazard  may  convert  a  pilotage  service  into  something  of  a  salvage 
service.  And  if  the  ship  has  been  abandoned,  so  as  to  discharge  a  seaman 
from  his  contract,  yet  if  he  subsequently  contributes  to  the  preservation 
of  the  vessel,  he  will  be  entitled  to  salvage. —  The  J^eptune,  1  Hag.  Jidm. 
Rep.,  236.  JVewnian  v.  Walters,  3  Bos.  Sr  Pull.,  612.  Bond  v.  The  brig 
Cora,  3  Wash.  Cir.  Rep.,  80.  Case  v.  Le  Tigre,  3  Ibid,  567.  The  Brans- 
ion,  2  Hag.  Jldm.  Rep.,  3,  note.  The  Vine,  Ibid,  1.  The  Blaireau,  2 
Crunch  Rep.,  240.  The  brig  Harmony,  1  Peters^  Jldm.  Rep.,  34-,  note. 
The  Cora,  2  IbirJ,  361.  2  Wash.  Cir.  Rep.,  80.  The  ship  Henry  Embank, 
Jim.  Jurist,  no.  23,  p.  67.  The  Salacia,  2  Hag.  Adm.  Rep.,  262.  The 
JlctofX.  Y.  of  February  19M,  1819,  ch.  18,  sec.  19.  Sir  William  Scott 
in  the  Joseph  Harvey,  1  Rob.  Adm.  Rep.,  257,  Phil.  edit.  Mason  v.  ship 
Blaireau,  3  Cranch  Rep.,  240. 

Salvage  has  been  decreed  to  persons  who  have  received  a  ship  and 
other  property  by  way  of  donation  from  an  enemy,  after  capture,  where 
the  property  has  been,  by  the  exertions  of  the  donees,  brought  home  and 
restored  to  the  original  owners. — The  Sir  Peter,  2  Dodson's  Rep.,  73. 
The  London,  2  Dodson's  Report,  74.  The  Adventure,  8  Crunch's  Rep., 
221. 

The  leading  cases  in  England  and  America,  in  causes  of  salvage,  are, 
1.  In  cases  of  derelict. — The  Aquila,  1  Rob.  Rep.,  37.  The  Fortune,  4 
Rob.,  193.  The  Jonga  Bastiaan,  5  Rob.  Rep.,  322.  The  Mary  Ford,  3 
Dull.  Rep.,  388.     The  Elliotta,  2  Dodson,  75.      The  King  v.  Property 

Derelict,  1  Hag.  Rep.,  283.     Rowe  v.  The  brig ,  1  Mason's  Rep.,  372. 

Cross  v.  ship  Bellona,  Bee's  Adm.  Rep.,  193.  Warden  v.  The  Belle  Creole, 
1  Peters'  Adm.  Rep..  34.  2.  In  cases  of  recapture. —  The  San  Bernardo, 
1  Rob.,  178.  The  Haas,  1  Rob.  Rep.,  286.  The  Santa  Cruz,  1  Rob.  Rep., 
49.  The  Amor  Parentum,  1  Rob.,  303.  Moody  v.  The  Hariot,  Bee's  Adm. 
Rep.,  128.  Bass  v.  Tingey,  4  Dall.  Rep.,  37.  Talbott  v.  The  ship  Amelia, 
1  Cranch  Rep.,  1.  Clayton  v.  The  Harmony,  1  Peters'  Adm.  Rep.,  70. 
Brevoor  v.  The  Fair  American,  1  Peters'  Adm.  Rep.,  87.  Hobart  v.  Dro- 
gan,  10  Peters'  S.  C.  Rep.,  108.  Houseman  v.  The  schooner  JVorth  Caro- 
lina, 15  Peters'  S.  C.  Rep.,  41. 

The  Spanish  schooner  Amistad,  proceeding  from  Havana  to  Puerto 
Principe,  with  a  number  of  negroes  who  had  been  recently  imported  into 
Cuba  from  Africa,  by  slave  traders,  was,  by  the  rising  of  the  negroes, 
taken  from  the  possession  of  the  master,  and  two  Spaniards  who  claimed 
to  be  the  owners  of  the  negroes,  and  for  whom  they  were  being  carried, 
to  be  held  slaves  for  life.  The  negroes  killed  the  master  of  the  vessel, 
and  ordered  the  Spaniards  to  steer  the  vessel  to  the  coast  of  Africa. 
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These  persons,  having  deceived  the  negroes,  conducted  her  off  Long 
Island,  where  she  was  taken  by  the  United  States  Brig  Washington,  and 
carried  into  Connecticut.  The  officers  and  the  crew  of  the  Washington 
claimed  salvage  of  the  negroes,  and  the  vessel  and  cargo.  This  was  re- 
sisted by  the  representatives  of  the  Spanish  government.  The  claim  to 
salvage  of  the  negroes  was  disallowed,  and  one-third  of  the  gross  proceeds 
of  the  vessel  and  cargo  was  given,  by  the  district  court,  as  salvage.  By 
the  supreme  court,  the  carrying  of  the  Amistad  and  her  cargo  into  Con- 
necticut, by  Lieutenant  Gedney  and  the  officers  and  crew  of  the  Wash- 
ington, was  a  highly  meritorious  and  useful  service  to  the  proprietors  of 
the  ship  and  cargo,  and  such  as,  by  the  general  principles  of  maritime  law, 
is  always  deemed  a  just  foundation  for  salvage.  The  rate  allowed  by  the 
court  (one-third)  does  not  seem  beyond  the  exercise  of  a  sound  discretion, 
under  the  very  peculiar  and  embarrassing  circumstances  of  the  case. — 
The  United  States  v.  The  Amistad,  Sec,  15  Peters'  South  Carolina  Rep., 
599. 


COLLISION. 

L  Is  it  not  a  general  principle  of  law  that  the  owner's  liability  is  not 
varied  by  the  facts  of  the  presence  of  a  pilot,  in  whose  control  the  actual 
navigation  of  the  ship  is  for  the  time  being  \ 

It  is. — Yates  v.  Brown,  8  Pick.  Rep.,  23. 

But  if  the  master  is  by  the  statute  compelled  to  take  a  pilot,  the  own- 
ers are  not  responsible  for  his  acts  while  the  vessel  is  under  his  control. 
— Attorney  General  v.  Case,  3  Price^s  Rep.,  302.  Macintosh  v.  Slade,  6 
Barn.  Sc  Cresw.,  657.  Carruthers  v.  Sydebolham,  4>  Maule  Sf  Selw.,  77. 
The  Christiana,  2  Haggard'' s  Rep.,  183. 

There  have  been  some  decisions  in  England  and  in  this  country, 
which  affirm  the  owner's  liability,  even  when  a  duly-  licensed  pilot  is  on 
board. — The  JVeptune  the  2d,  1  Dodson's  Adm.  Rep.,  467.  Bussy  v.  Don- 
aldson, 4  Dallas'  Rep.,  206.  Yates  v.  Brown,  8  Pick.,  23.  See  also 
Ritchie  v.  Bowsfield,  7  Taunt.  Rep.,  309.  Sfiell  v.  Rich,  1  Johns.  Rep., 
305.  The  Gerolamo,  3  Hag.  Adm.  Rep.,  169.  Bennett  v.  Morta,  7  Taunt. 
Rep.,  258.  Case  of  the  Protector  before  Dr.  Lushington.,  High  Court  of 
Admiralty,  July,  1839  ;  reported  in  Monthly  Law  Magazine,  London,  Au- 
gust, 1839,  vol.  5,  p.  192. 

By  the  laws  of  many  of  the  nations  of  continental  Europe,  in  cases 
of  collision  of  ships  by  accident,  without  any  fault  on  either  side,  the  loss 
is  to  be  sustained  by  a  contribution  by  both  ships. — Story  on  Bailments, 
sec.  608.     Peters  v.  Warren  Ins.  Co.,  14  Peters'  Rep.,  94. 

By  the  law  of  England,  in  such  a  case,  there  is  no  contribution,  each 
party  is  to  bear  his  own  loss. — Story  onBailm.,  608,  610.  Abbott  on  Skip.j 
part  3,  ch.  8,  sec.  12.  Marshal  on  Ins.,  493.  James  v.  Drinkald,  12 
Moore,  148.  The  Ligo,  2  Hag.  Adm.  Rep.,  256.  The  Woodrop  Sirus,  2 
Dod   Rep.,  85.     3  Kent,  231.     This  was  the  doctrine  of  the  Roman  law. — 
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Dig.,  9,  2.     Consulat  de  la  Mar.  par  Boucher,  202,  203.     Pardessus,  Droit 
Com.,  tome  3,  J^<>.  652.     1  BelPs  Com.,  579,  580,  5th  edit. 

In  many  of  the  marine  codes  of  continental  Europe  the  loss  in  this 
case  is  borne  equally  by  the  owners  of  the  two  vessels,  though  this  is 
contrary  to  the  English  rule. — Jibbott  on  Shipping,  part  3,  ch.  8,  sec.  12. 
BelVs  Com.,  vol.  1,  p.  581.  Story,  Justice,  2  Philips,  183,  '•2d  edit.  If 
there  be  fault  or  want  of  care  on  both  sides,  neither  party  can  sue  the 
other.  —  Vanderplank  v.  Miller,  1  Moody  4'  Malkin,  169.  Vennal  v.  Gar- 
ners, 1  Cromp.  <Sf  Mess  on,  21. 

If  the  master  injures  another  vessel  from  his  want  of  care  and  skill, 
the  owner  of  the  vessel  is  liable  for  the  injury,  as  well  as  the  master. — 
Stone  V.  Ketland,  1  Was.  Cir.  Rep.,  142.  Bussy  v.  Donaldson,  4  Dall. 
Rep.,  206.  Atkyns  v.  Burrows,  1  Peters''  Adm.  Rep.,  245.  Dean  v.  Jlngvs, 
Bee's  Jldm.  Rep.,  369. 

In  cases  of  this  nature  occurring  on  the  high  seas,  there  is  a  familiar 
remedy  in  the  admiralty,  technically  called  a  cause  of  collision,  which 
lies  against  the  owner  and  also  against  the  ship  itself  for  the  injury  done, 
holding  her  responsible  on  account  of  the  liability  of  the  owner. —  The 
Thames,  5  Rob.,  345.  The  Dundee,  1  Hag.  Jldm.  Rep.,  109.  The  Wvodrop 
Sirus,  2  Dodson's  Rep.,  83.     The  Mptune  the  2d,  1  Dod.  Rep.,  467. 

In  the  case  of  the  Dundee,  above  mentioned,  it  was  held,  that  fishing 
stores  of  a  Greenland  ship  were  liable  to  contribution  in  compensation  for 
damages  done  to  another  ship  by  collision,  as  appurtenances  to  a  ship  of 
that  character. 

The  marine  ordinance  of  the  city  of  Rotterdam,  in  1721,  declares 
that  the  damage  resulting  from  collision  of  ships,  shall  be  borne  equally, 
unless  indeed  the  collision  happened  by  design  or  any  remarkable  fault, 
and  then  the  guilty  party  must  bear  the  whole  loss. — Ord.  of  Rotterdam, 
sec.  255,  256.  The  Ord.  of  Hamburgh,  of  1731,  tit.  8,  is  to  the  same  ef- 
fect, though  even  still  narrower  in  the  exception.  The  loss  under  that  or- 
dinance is  assessed  as  a  common  average  upon  both  vessels,  freights,  and 
cargoes,  and  is  to  be  borne  one-half  by  each  vessel. 

The  general  rule  of  the  maritime  law  is  to  make  the  ships  contri- 
bute equally,  without  regard  to  their  value. —  Valines  Com.,  tome  2, p.  166 
Where  the  blame  cannot  be  discovered,  the  marine  law,  by  a  Rusticum 
Judicium,  apportions  the  loss  as  having  arisen  equally,  by  the  fault  of 
both  parties. — Chirac,  Usages  et  Coutumes  de  la  J\lar,,  68. 

The  sentence  of  a  foreign  marine  court,  in  a  case  of  collision  within 
its  jurisdiction  nnd  in  a  proceeding  inrem,  is  conclusive  as  to  the  fact  and 
faultlessness  of  the  collision  and  of  the  apportionment. — 2  Philips  on  Ins., 
'■Id  edit.,  181,  190;  and  where  there  is  no  proof  of  negligence  on  the 
part  of  the  master  or  crew  of  the  damaged  ship,  the  insurer  is  liable  for 
damages  occasioned  by  collision. — Stevens  8r  Benecke  on  Average  by 
Phillips,  368.  Peters  v.  Warren  Insurance  Company,  14  Peters'  South 
Carolina  Rep..  107. 

With  regard  to  the  collision  of  ships,  when  the  fact  is  clear  that  a 
fault  is  committed  by  one  party,  or  that  he  did  not  use  due  care  and  skill 
— and  in  consequence  thereof,  the  disaster  occurred,  the  party  in  fault  is 
liable  for  damages — but  the  evidence  as  to  the  true  cause  of  collision  (such 
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accidents  usually  occurring  in  the  night  or  in  a  storm)  is  in  most  instances 
difficult  of  access.  Nevertheless  there  are  settled  nautical  rules  by  which, 
in  most  cases,  the  want  of  skill,  care,  or  duty,  may  be  ascertained.  Thus 
the  vessel  that  has  the  wind  free,  or  is  sailing  before  or  with  the  wind, 
must  turn  out  of  the  way  of  the  vessel  that  is  close  hauled,  or  sailing  by 
or  against  it. 

The  vessel  on  the  starboard  tack  has  a  right  to  keep  her  wind,  and 
the  vessel  on  the  larboard  tack  is  bound  to  bear  up  or  heave  about  to  avoid 
danger  or  be  answerable  for  the  consequences. — The  Woodrop  Sirus,  2 
Dod.  Jldm.  Rep.,  673.  The  Thames,  5  Rob.  Jldm.  Rep.,  385.  Jameson  v. 
Drinkald^  \1  Moore,  148. 

The  vessel  to  windward  is  to  keep  away  when  both  vessels  are  going 
the  same  course  in  a  narrow  channel,  and  there  is  danger  of  running 
afoul  of  each  other. — Marsh  v.  Blythe,  1  McCord,  360.  But  a  steam  ves- 
sel is  bound  to  give  way  to  a  vessel  with  sails,  —  The  Shannon,  2  Hag. 
Adm.  Rep.,  173.  In  the  U.  S.  D.  C,  Mass.  January  Term,  1839,  it  was 
certified  by  experienced  navigators,  and  adjudged  by  the  court,  as  the  rule 
on  the  subject,  that  when  two  vessels  approach  each  other,  both  having  a 
free  or  fair  wind,  each  vessel  passes  to  the  right,  and  that  a  steamer  was 
considered  as  always  sailing  with  a  fair  wind,  and  is  bound  to  do  whatever 
a  sailing  vessel,  going  free  or  with  a  fair  wind,  would  be  required  to  do 
under  similar  circumstances. — Lowrey  v.  Steamboat  Portland. 

A  neglect  of  due  means  to  check  a  vessel  entering  a  river  or  harbor, 
where  others  lie  at  anchor,  is  a  fault  which  creates  responsibility  for  da- 
mages which  may  ensue. — The  JVeptune  2d,  1  Dod.  Jldm.  Rep.,  467. 

For  a  collision  occasioned  by  the  negligence  of  the  master  of  a  steam- 
boat, while  towing  a  ship,  the  owners  of  the  ship  are  not  liable. — Sprout 
v.  Hemenway,  14  Pick.  Rep.,  1.  For  collision  respecting  insurance  see 
Kirine's  Law  Compendium,  vol.  1,  520,  521. 

In  an  action  to  recover  damages  for  injury  done  to  goods  on  board  of 
a  vessel,  while  she  was  lying  at  anchor  in  the  Delaware  River,  by  a  ves- 
sel coming  up  the  river  in  the  night  time,  it  was  held  that  if  the  anchored 
vessel  was  moored  in  the  channel  without  a  visible  light  burning  at  the 
time,  and  if  her  watch  was  not  set,  and  the  master  was  remiss  in  doing 
what  was  customary  for  the  purpose,  there  was  such  negligence  as  to  bar 
the  action,  though  there  might  have  been  negligence  on  the  other;  and 
that  the  burthen  of  proof  lay  upon  the  plaintiff. — Simpson  v.  Hand,  6 
Wheaton,  311. 


OF  CAPTURE. 

In  case  of  the  capture  or  seizure  of  a  neutral  ship,  it  is  the  duty  of 
the  master  to  stay  by  the  ship,  until  after  a  condemnation,  or  a  recovery 
is  hopeless,  and  he  is  to  take  care  to  have  suitable  persons  kept  on  board, 
at  the  expense  of  his  owners,  for  her  preservation. — Lemon  v.  Walker,  11 
Mass.  Rep.,  404.  Willard  v.  Dorr,  3  Mason  R.,  161.  Francis  v.  Ocean 
Ins.  Co.,  6  Cowen  Rep.,  404.  Sims  v.  Mariners,  2  Peters'*  Adm.  Rep., 
395.      The  Saratoga,  2  Gallis.  Rep.,  164.     Poive/lv.  The  Betsey,  2  Brown's 
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Perm.  Rep.,  336,  349.  Boardman  v.  The  Elizabeth,  1  Peters^  ^dm.  Rep.j 
128. 

The  master  is  bound  to  save  for  the  owner  the  ship  and  cargo  con- 
fided to  his  care,  by  all  means  in  his  power,  but  he  is  not  bound  to  employ 
fraud  in  order  to  effect  the  object,  even  as  against  an  enemy. — Hannay 
V.  Ere,  3  Crancli,  24.2. 

If  the  cargo  be  insufficient  to  pay  both  freight  and  expenses  of  the 
captors,  the  former  has  a  preference  generally. — The  Vrow  Henrica,  4 
RoO.  Rep.,  343.  But  not  the  master's  expenses. — The  Bremen  Flugge,  4 
Rob.  Rep.,  90. 

Sailing  under  the  license  of  the  enemy,  is  illegal,  and  subjects  the 
vessel  and  cargo  to  condemnation,  for  breach  of  national  duty  ;  they  being 
deemed  in  the  service  of  the  enemy. — The  Julia,  1  Gallis.  Rep.,  594.  S. 
C.  8  Crunch,  181.  The  jiroura,  8  Crunch,  203.  The  Hiram,  8  Crunch, 
444.  The  Ariadne,  2  Wheaton,  143.  The  Lungdon  Cheres,  4  Wheaton 
Rep.,  103. 

And  if  captors  neglect  to  take  a  pilot  on  board,  and  the  captured 
ship  be  lost  in  consequence  of  the  neglect,  a  court  of  admiralty  will  de- 
cree restitution  in  value  against  them. — The  Willium,  6  Rob.  Rep.,  316. 

It  is  not  sufficient  that  the  goods  arrive  at  the  port  of  destination  j 
but  there  must  be  a  delivery  of  them  to  perfect  the  right  to  freight. 

The  master  may  indeed  retain  them  until  the  freight  is  paid  ;  but  no 
action  lies  until  the  delivery. — Lane  v.  Penniman,4f  Mass.  Rep.,  91.  But 
if  a  delivery  be  prevented  by  the  neglect  or  default  of  the  owner  of  the 
goods,  the  freight  becomes  payable. — Bradstrect  v.  Baldwi/i,  11  jMass.  R., 
229.  Palmer  v.  Lorillard,  16  Johns.  Rep.,  346.  So  if  the  goods  are  ten- 
dered to  the  consignee  at  the  port  of  destination,  but  the  landing  of  them 
is  prevented  by  the  refusal  of  the  government  to  allow  it  to  be  done,  it  has 
been  decided  in  Pennsylvania,  that  the  wh  tic  freight  is  earned. — Morgan 
V.  Ins.  C  of  JVorth  America,  4  Dull.  Rep.,  i ;').'). 

At  the  moment  of  separation,  the  ship,  if  not  seized  on  her  own  ac- 
count, acquires  a  right  to  proceed,  where  the  master  pleases,  and  the  con- 
tract being  once  dissolved,  cannot  be  revived. — The  Hoffnung,  6  Rob.  R., 
231.     The  Race  Horse,  3  Rob.,  Rep.,  101. 

It  is  observable,  that  this  doctrine  was  applied  to  the  case  where  no 
proceedings  were  had  against  the  ship,  but  she  was  at  liberty  to  depart 
when  she  pleased  ;  and  her  remaining  in  port  at  the  time  of  the  restitution 
of  the  cargo  was  accidental.  How  it  would  be  in  a  case  where  both 
ship  and  cargo  were  proceeded  against  and  restored  at  the  same  time, 
does  not  appear  to  have  been  decided. — See  the  Martha,  3  Rob.  Rep.,  106. 
Wilhelmina  Leonora,  3  Rob.,  234.     5  Rob.  Rep.,  75. 

In  cases  of  capture  where  the  neutral  carrier  has  conducted  himself 
with  good  faith,  he  is  entitled  to  the  whole  freight.  Although  the  whole 
voyage  has  not  been  performed,  because  the  performance  has  been  inter- 
cepted by  the  captors,  as  to  the  enemy  cargo. —  The  Der  Mohr,  4  Rob.  R., 
314.  The  Prosper,  Edwards'  Rep.,  72,  76.  The  Fortuna,  Edwards'  R., 
56,  57. 

But  where  the  ship  belongs  to  an  enemy,  and  the  goods  are  neutral, 
no  freight  is  allowed  to  the  captors,  unless  the  goods  are  carried  by  them 
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to  the  port  of  destination,  or  at  least  to  the  country  of  destination  and 
near  to  the  port. — The  Vrow  ^nna  Catharina,  6  Rob.  Rep.,  269.  See  5 
Rob.,  71.  The  Fortuna,  4  Rob.  Rep.,  278.  The  Diana,  5  Rob.  Rep.,  67. 
The  Fortuna,  Edwards^  Rep.,  56. 

In  conformity  with  this  doctrine  of  the  French  law,  in  Morgan  v.  The 
his.  Co.  of  J\''orth  America,  4  Dallas^  Rep.,  4^55,  the  court  held,  that  where 
the  ship  arrived  at  the  port  of  destination,  but  was  prohibited  by  the  gov- 
ernment from  landing  her  cargo  and  making  an  entry,  the  freight  of  the 
voyage  was  earned  in  the  same  manner  as  if  the  cargo  were  delivered. 
The  case  was  distinguished  from  that  of  a  non-arrival  in  port  by  reason 
of  a  blockade  ;  for  in  the  latter  case  the  outward  voyage  is  not  performed, 
and  it  is  impossible  to  say  that,  if  there  had  been  no  blockade,  it  would 
have  been  in  fact  performed.  In  the  case  of  a  blockade  of  the  port  of 
destination,  no  freight  would,  for  the  reason  above  stated,  be  due. — Scott 
y.  Libby,  2  Johns.  Rep.,  336.  Biirill  v.  Cleeman,  17  Johns.  Rep.,  72. 
Stoughton  V.  Rappello,  3  Serg.  8c  Rawle,  559.  Palmer  v.  Lorillard,  16 
Johns.  Rep.,  348.     Richardson  v.  Maine  Ins.  Co.,  6  Mass.  Rep.,  102,  118. 

But  in  the  case  of  The  Friends,  Edwards''  Rep.,  246,  Lord  Stowell  de- 
creed a  pro  rata  freight  to  be  due  under  all  the  circumstances,  although 
the  vessel  did  not  reach  her  port  of  destination,  owing  to  a  blockade.  In 
general,  however,  if  the  voyage  be  not  performed,  the  rule  in  the  admi- 
ralty, like  that  of  the  common  law,  is  to  deny  freight. — The  Louisa,  1 
Dodson  Rep.,  317. 

Again,  if  a  ship  be  taken  and  retaken,  and  carried  by  the  recaptors 
into  a  port  short  of  the  place  of  destination,  and  the  ship  be  there  re- 
stored, before  the  cargo  is  restored,  either  by  reason  of  a  delay  on  the 
part  of  the  merchant  to  claim  the  cargo,  or  of  doubt  or  litigation  upon 
his  right  to  restitution,  the  court  of  admiralty  does  not  require  the  ship 
to  wait  the  doubtful  event  of  the  claim  of  the  cargo,  in  order  to  convey  it 
to  the  place  of  destination,  but  gives  the  owners  their  whole  freight,  sub- 
ject only  to  the  deduction  of  salvage,  upon  the  amount  of  it. — The  Race 
Horse,  White,  3  Rob.,  101.  Hoffnung,  Rask;  6  Rob.,  231.  See  The  Com- 
merce, 1  Wheaton  Rep.,  3S2.  S.  C,  2  Gallis.  Rep.,  261.  The  Francis,  8 
Cranch,  418.  The  Antonia  Johanna,  1  Wheaton  Rep.,  159.  The  Societe, 
9  Cranch,  209. 

The  right  to  receive  freight,  however,  is  essentially  connected  with 
entire  good  faith  on  the  part  of  the  neutral  master. 

If  the  master  or  owner  prevaricates,  or  conducts  himself  with  ill 
faith,  or  is  guilty  of  other  gross  or  unneutral  behavior,  the  right  to  freight 
is  forfeited. — The  Vrow  Henrica,  4  Rob.  Rep.,  343.  The  Rising  Sun,  2 
Rob.  Rep.,  108.  The  America,  3  Rob.,  36.  Oster  Risoer,  4  Rob.,  199.  The 
Ebenezer,  6  Rob.,  256. 

Where,  after  capture  and  before  a  decree  of  restitution,  the  cargo  is 
undelivered,  and  .thus  separated  from  the  ship,  and  the  ship  is  first  re- 
leased, the  master  is  not  obliged  to  wait  for  the  restitution  of  the  cargo, 
but  is  entitled  to  his  whole  freight. — The  Hoffnung,  6  Rob.,  231.  The 
Race  Horse,  3  Rob.,  191.  The  Martha,  3  Rob.,  106.  The  Wilhelmina 
Eleanora,  3  Rob.,  234.  The  Fortuna^  Edwards''  Rep.,  56.  The  Prosper, 
Edwards'  Rep.,  72. 


688  THE    LAW    OF    SHIPS    AM)    MARITIME    COMMERCE. 

But  if  the  ship  be  the  cause  of  detention,  and  the  cargo  be  undeliver 
ed,  no  freight  will  be  due. — The  Werldsboigaren,  4  Rob.,  17. 

No  freif^  ht  pro  rata  is  earned  where  the  ship  is  captured  and  after 
wards  re-captured,  and  brought  back  to  the  port  of  departure,  or  to  the 
quasi  port  of  departure,  as  a  port  of  the  same  country. — The  Hiram,  S 
Rob.,  180. 

Captors  of  an  enemy  ship  with  a  neutral  cargo  on  board,  are  not 
generally  entitled  to  any  freight,  unless  they  carry  the  goods  to  the  ori 
ginal  port  of  destination,  or  at  least  to  the  country  of  destination,  and  cy 
pres  the  port. — T/ie  Diana,  5  Rob.,  67.  The  Fortuna,  4  Rob.,  278.  The 
Vrow  Henriette,  5  Rob,,  75. 

It  is  of  no  consequence  that  a  great  part  of  the  voyage  has  been  per- 
formed, or  that  the  cargo  has  come  to  a  beneficial  or  privileged  sale  in 
the  country.  No  pro  rata  freight  is,  under  such  circumstances,  allowed 
to  the  captors. — The  Vrow  Anna  Catharina,  6  Rob.  Rep.,  269,  271.  5 
Rob.,  71. 

The  master  should  not  take  on  board  any  contraband  goods  whereby 
the  ship  and  other  parts  of  the  cargo  may  be  liable  to  forfeiture  or  de- 
tention.— Molloy,  b.  2,  ch.  2,  sec.  7,  Roccus,  note  66,   Wellwood,  tit.  9. 

The  general  doctrine  of  prize  courts  in  respect  to  contraband  goods 
is,  that  they  are  liable  to  capture  and  condemnation  when  found  on  board 
a  neutral  ship,  but  they  do  not  affect  other  innocent  goods  found  on  board, 
unless  they  belong  to  the  same  owner ;  if  they  do  so  belong,  they  also 
are  liable  to  confiscation. — 1  Rob^  Rep.,2G.  So  if  the  ship  belong  to  the 
same  owner  as  the  contraband  goods,  she  is  also  liable  to  confiscation. — 
The  Sarah  Christiana,  1  R.,  237.  The  Kewtralilet,  3  Rob.  Rep.,  295. 
But  if  the  goods  belong  only  to  one  part-owner,  his  share  only  of  the  ship 
is  confiscated. — The  Jonge  'Tobias,  1  Rob.,  329.  The  JYeptunus,  6  Rob. 
Rep.,  405. 

Articles  of  a  civil  or  doubtful  nature  may,  from  the  nature  of  the 
port  of  destination,  become  contraband  ;  as  if  they  are  bound  to  a  port  of 
military  or  naval  equipment,  or  are  destined  for  the  use  of  a  hostile  army. 
— The  Jonge  Margaretta,  1  Rob.  Rep.,  189.  The  JVeptunus,  3  Rob.,  80. 
The  Covimercen,  1  Wheaton,  Rep.,  382. 

If  the  ship  have  contraband  goods  on  board,  with  false  papers,  or  a 
false  destination,  it  will  subject  her  to  condemnation. — The  Franklin,  3 
Rob,  Rep.,  217.  The  Edward,  4  Rob.  Rep.,  68.  So  the  carrying  of  enemy's 
troops,  or  dispatches,  or  engaging  in  the  transport  service  of  the  enemy. 
■ — Tlie  Commcrcen,  1  Wheaton,  382.  The  Friendship,  6  Rob.,  420.  The 
Atalanta.  6  Rob.,  440.     The  Rapid,  Edw.  Rep.,  228. 

In  relation  to  certain  goods  which  are  often  deemed  contraband, 
such  as  pitch  and  tar,  when  they  are  the  growth  of  a  neutral  country,  and 
are  on  board  of  a  ship  of  that  country,  they  are  now  deemed  entitled  to 
a  favorable  consideration,  and  instead  of  being  condemned,  are  subjected 
ordinarily  only  to  a  right  of  pre-emption. — The  Juffrowen,  4  Rob.,  242, 
244.     lb.,  161,  355.     The  Mptunus,  6  Rob.,  405. 
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1.  What  is  the  rule  as  to  what  amounts  to  slander  1 

If  spoken  of  a  private  person  holding  no  office,  nor  engaged  in  any 
profession  or  trade,  they  must  he-such,  at  least,  if  true,  as  would  subject 
him  to  legal  punishment.  If  spoken  of  any  other  person,  they  must  be 
calculated  to  injure  him  in  his  office,  profession,  or  trade.  It  has  been 
held,  that  words,  written  and  published,  are  actionable,  which,  if  spoken, 
Avould  furnish  no  ground  of  action. — Fillers  v.  Mo?isIey,  2  Wils.,  403. 
But  they  must  be  such  as  in  the  common  estimation  of  mankind,  are  cal- 
culated to  reflect  shame  or  disgrace  on  the  persons  they  are  spoken  of,  or 
hold  them  up  as  an  object  of  hatred,  ridicule  or  contempt.  There  is  nothing 
of  that  sort  complained  of  in  these  publications.  They  barely  express  an 
opinion,  that  the  plaintiff's  mind  has  been  impaired  by  disease.  That 
was  a  misfortune,  and  not  a  fault :  it  might  have  been  calculated  to  excite 
compassion,  but  not  hatred,  ridicule,  or  contempt. 

And  even  where  special  damages  are  the  foundation  of  the  action, 
the  words  must  be  of  an  opprobrious  nature,  and  such  as  are  calculated 
to  lessen  the  person  of  whom  they  are  spoken  in  the  opinion  of  the  com- 
munity ;  but  when  they  are  perfectly  justifiable  or  innocent,  no  action  will 
lie.  altliough  some  injury  might  have  resulted  from  them.  As,  to  say  of 
a  lawyer  that  he  was  not  witty,  by  which  he  lost  a  fee  ;  of  a  clergyman, 
that  he  was  not  eloquent,  by  which  he  failed  to  get  a  place  ;  or  of  a  wo- 
man, that  she  was  not  handsome,  by  which  she  lost  her  marriage — these 
words  are  not  actionable. — Maiirant  v.  Richardson^  1  JS^ott  <S*  McCorcTs 
S.  C.  R.,  3i7.  Brooker  v.  Coffin,  5  /.  R.,  188,  191.  Widrig  v.  Oyer, 
13  J.  R.,  12i.  Martin  v.  Stilwell,  13  J.  R.,  275.  Gibbs  v.  Dewy,  5 
Cowen,  513.  Foxy.  Vanderbeck,  5  Cowen,  513.  Goodrich  v.  Woolcot,  3 
Cowe7i,  231  ;  S.  C,  in  error,  5  Cowen,  714.  Shaffer  v.  Kintzer,  1  Binn, 
542.  Frisbie  v.  Fowler,  2  Conn.  R.,  707,  708.  Chapman  v.  Gillet,  2 
Conn.  R.,  61.  Hopkitis  v.  Beedle,  1  Caines,  347,  348.  Miller  v.  Miller, 
8  J.  R.,  58,  second  edition.  Walker  v.  Winn,  8  Mass.  R.,  248.  Sheely 
v.  Biggs,  2  Har.  £f  John.,  363.  McClury  v.  Ross,  5  Binn,  218.  Elliott 
V.  ^ilsbury,  2  Bibb.,  473.  Dcmarest  v.  Having,  6  Cowen,  76.  Dodd  v. 
Henry,  9  Mass.  R.,  262.  Miles  v.  Oldfield,  4  Yates,  423.  Shipp  v. 
McCraw,  2  Murph.,  463.  Van  Ankin  v.  Westjield,  14  J.  R.,  233.  Jfet- 
iles  V.  Harrison,  2  McCord,  230.  Stow  v.  Converse,  3  Conn.  R.,  75. 
Fisher  v.  Rattereaw,  2  McCord,  189.  Tracy  v.  Harkins,  1  Binn,  395. 
Green  v.  Long,  2  Caines,  91.  Beers  v.  Strong,  Kirby,  12.  Mc Alexander 
V.  Harris,  6  Mumf.,  465.  Howard  v.  Stevenson,  2  Rep.  Const.  Ct., 
408, 

It  has  frequently  been  decided  in  this  court,  that  to  charge  a  person 

with  having  sworn  false,  is  not  actionable,  unless  there  be  a  colloquium 

concerning  a   proceeding  in  a  court  of  competent  jurisdiction,  and  the 

words  are  alleged  to  have  been  spoken  in  reference  to  that  proceeding. 
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—  Vavghan  v.  Havens,  8  J  ohm.  Rep.  JV.  T.,  109.  Ward  v.  Clarke,  2 
Ibid,  lb. 

The  defendant  charged  the  plaintiff  with  swearing  false,  as  a  witness 
in  a  court  of  justice,  on  a  point  material  in  the  cause.  These  words  so 
charged  are  actionable  if  spoken  maliciously,  for  they  import  perjury. 
To  charoe  a  person  with  taking  a  false  oath  in  a  court  has  been  held  ac- 
tionable, and  this  charge  is  synonymous. — Comm.  Dig.,  tit.,  Action  upon 
the  cause  for  a  Defamation,  D.  5,  7.  McClaughrey  v.  Wetmore,  6  Johns. 
X.  Y.  R.,  82. 

Words,  "  that  the  plaintiff  stole  a  dog"  are  not  actionable. — Findlay 
V.  Bear,  8  Herg.  4*  Rawl.  Penn.  Rep.,  p.  571. 

The  objection  is  that  a  dog  is  not  a  subject  of  felony,  and  therefore 
it  was  impossible  the  plaintiff  should  steal  one. 

It  is  conceded  by  the  counsel  for  the  plaintiff,  that,  by  the  common 
law,  a  dog  is  not  that  kind  of  property  of  which  there  can  be  a  felony.  It 
is  so  laid  down  by  Hale  and  Hawkins,  who  have  been  followed  by  all  sub- 
sequent writers  on  criminal  law. — Finlay  v.  Bear,  8  Serg.  Sr  Rawle,  Penn. 
Rep.,  571. 

To  call  the  plaintiff's  wife  a  whore  is  not  actionable,  and  if  the 
plaintiff  should  ever  obtain  a  verdict,  the  judgment  would  be  arrested. — 
1  Com.  Dig.,  1791,  255,  256.  4  Co.,  20.  7  Co.,  44.  2  Inst.,  492.  6 
Com.  Dig.,  131.  2  7'.  i?.,  483.  2  Inst.,  4>18.  1  Com.  Dig.,  214^,  216. 
Boyd  4-  Wife  v.  Brent,  1  Const.  Ct.  Rep.     Tread.  Ed.,  101. 

A  fernale  charged  with  being  a  prostitute  may  maintain  an  action, 
provided  she  can  prove  special  damage  ;  and  any  damage,  however 
slicrht,  is  sufficient  to  sustain  the  action.  Thus,  an  allegation,  that,  in 
consequence  of  the  speaking  of  the  words,  the  plaintiff  became  dejected 
in  mind  and  enfeebled  in  body,  so  as  to  be  prevented  from  attending  to 
her  ordinary  business,  is  a  sufficient  averment  of  a  special  damage  to  sup- 
port the  action. — Brudt  v.  Towsley,  13  Wendell,  253.  Williams  v.  Hall, 
19  Wendell,  305. 

No  charge  upon  the  plaintiff,  however  foul,  will  entitle  him  to  dam- 
ages, unless  it  be  of  an  offence  punishable  in  a  temporal  court  of  criminal 
jurisdiction. — Bloss  v.  Tobey,  2  Pick.,  320.  Crookshank  v.  Gray,  20 
Johns.  R.,  344.  Hopkins  v.  Beedle,  1  Caines,  34.7.  Stafford  v.  Green,  1 
John<i.  R.,  505.  Ward  v.  Clark,  2  Johns.  R.,  10.  Browne  v.  Dula,  2 
Murph.,  574.  Boling  v.  Luther,  2  Tayl.,  212.  Gibbs  v.  Tucker,  2  Marsh., 
220.  Watson  v.  Hampton,  2  Bibb.,  319.  Martin  v.  Melton,  4  Bibb.,  99. 
Shee/y  v.  Biggs,  2  Har.  <5(  Johns.,  363.  Vaughan  v.  Havens,  8  Johns. 
R.,  84,  second  edition.  Chapman  v.  Smith,  13  Johns.  R.,  78.  Power  v. 
Miller,  2  McCord,  220.  Ashbell  v.  Witt,  2  JVott  df  McCurd,  364.  Shafer 
V.  Kintztr,  1  Binn.,  537.  Packer  v.  Spangler,  2  Binn.,  60.  Oakly  v. 
Farrington,  1  J.  Cas.,  129.  McGuire  v.  Blair,  2  Car.  Law  Rep.,  443. 
Jarvis  v.  Haithway,  3  Johns.  R.,  180.  Thome  v.  Blanchard,  5  Johns.  R., 
508.  Lavj  V.  Scott,  5  Har.  4"  J.,  438.  Eden  v.  Legares,  1  Bay.,  171. 
Wood  V.  King,  I  J^ott  6^  McCord,  184.  Atkinson  v.  Hartley,  1  McCord, 
203.  Ankin  v,  Westfall,  14  Johns.  Rep.,  233.  Starkie  on  Slandery 
21. 
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Where  a  slanderous  charge  is  made,  which  the  unlearned  would  un- 
derstand as  imputing  a  crime,  the  action  of  slander  lies,  although  in  the 
nature  of  things  such  crime  could  not  be  committed. — Kennedy  v.  Gifford^ 
19  Wendell,  296. 

2.  How  does  the  rule  apply  to  professional  characters "? 

The  law  is  clear,  that  words  not  actionable  in  the  case  of  a  common 
person,  may  become  so  when  spoken  of  another  in  relation  to  the  office 
he  fills,  or  the  trade  or  profession  which  he  carries  on.  Thus,  to  say  of 
a  person  in  a  judicial  office,  "  he  is  but  a  half-eared  justice  :  he  will  hear 
but  one  side  ;"  {Masham  v.  Bridges,  Cro.  Car.,  253;)  of  a  person  in  an 
office  of  trust,  that  "he  is  a  corrupt  man;"  (Moore  v.  Foster,  Cro.  Jac.^ 
65 ;)  of  a  clergyman,  "  he  preaches  nothing  but  malice  and  lies  in  the 
pulpit;"  (3  Lev.,  17;  1  Com.  Big.,  257;)  of  a  physician,  "he  is  no 
scholar;"  (1  Roll.  ^Ar.,  54- ;)  of  a  lawyer,  "he  knows  no  more  law 
than  Mr.  C.  Bull ;"  of  a  limeburner,  "  he  is  a  cheating  knave,"  (1  Lev.y 
1 15  ;)  of  a  tradesman,  "  he  is  a  pitiful  fellow,  and  not  able  to  pay  his 
debts;"  (IT.  Raym.,  I8t ;)  or  of  any  person  who  seeks  his  living  by 
buying  and  selling,  "  he  is  a  corrupt  knave,  and  not  worth  three  half, 
pence ;" — all  these  have  been  held  to  be  actionable  words.  From  whence 
it  may  be  fairly  inferred,  that  any  words  spoken  of  a  person  in  relation 
to  his  trade  or  profession,  which  lead  to  impair  his  credit,  or  charge  him 
with  fraud  or  indirect  dealing  in  his  line  of  business,  are  actionable. — 
Davis  V.  Davis,  1  Mott  Sf  McCord's  S.  C.  Rep.,  p.  290.  Sewellv.  Catlin, 
3  Wend.  M'.  Y.  Rep.,  291.  Burtch  v.  JVichorson,  17  Johns.  Rep.,  218. 
Backus  V.  Richardson,  5  Ibid,  476.  Sumner  v.  Udey,  7  Conti.  Rep.,  257. 
Rnthbun  v.  Enigh,  6  Wend.  JY.  Y.  Rep.,  407.  Foote  v.  Browne,  8  Johns. 
JV.  y.  Rep.,  64.  Ostrom  v.  Caulkins,  5  Wend.  N.  Y.  Rep.,  263.  Hook 
V.  Hackney,  16  Serg.  8f  Rawl.  Penn.  Rep.,  385.  McGuire  v.  Blair,  2 
Car.  Law  Reports,  443.  Forwards  v.  Adams,  7  Wend.  Rep.,  204.  7b- 
bias  v.  Harland,  4  Wend.  JST.  Y.  Rep.,  537.  C haddock  v.  Briggs,  13 
Mass.  Rep.,  248.  jlvey  v.  The  Inhabitants  of  Tyringham,  3  Mass.  Rep. 
181.  . 

3-  What  is  the  rule  for  the  construction  of  words  spoken  1 

They  are  to  be  construed  by  the  ordinary  meaning  and  common  ac- 
ceptation.—  Woolnorth  v.  Meadows,  5  East,  463.  Roberts  v.  Camden  9 
East,  93.  And  when  the  words  are  capable  of  two  senses,  they  will  be 
construed  in  the  sense  least  defamatory.  Holt  v.  Smilhfield,  6  Term  R., 
691.  It  is  laid  down  in  Fleetwood  v.  Kirby,  Hob.,  268,  that  the  principal 
rule  of  construction  is  the  sense  the  hearers  put  upon  them.  And  in  the 
case  of  Bronmage  v.  Prosser,  4  Barn.  8r  Cress.,  247,  Bailey  J.  laid  down 
the  principle,  that  the  intention  with  which  words  were  spoken  is  for  the 
jury. — Walton  v.  Singleton,  7  Serg.  Sr  RawWs  Penn.  Rep.,  449.  Treat 
V.  Broioning,  4  Conn.  Rep.,  408.  Miller  v.  Miller,  8  Johns.  Rep.,  74. 
Thompson  v.  Lusk,  2  Watts'  Rep.,  17. 

The  rule  is  now  well  established,  that  no  inconsistency  or  want  of 
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grammatical  propriety  will  prevent  the  words  from  being  actionable  when 
the  intention  to  charge  the  party  with  a  crime  clearly  appears,  and  when 
a  criminal  charge  is  conveyed  by  the  defendant's  expressions. — Gibson  v. 
Williams,  4-  IVend.  J\\  Y.  Rep.,  320.  Gorham  v.  Ivts,  2  Ibid,  534-. 
Pegram  v,  Stxjrnm,  1  Baily^s  S.  C.  Rep.,  595.  S.  P.  Van  Rensselaer  v. 
Dale,  1  Johns.  Cos.,  279.  Dexter  v.  Tabor,  12  Johns.  Rep.,  239.  Laine 
V.  Wells,  7  Wend.  Rep.,  lib.  Bier  v.  Bushjield,  1  Watts'  Rep.,  23.  Gill 
V.  Bright,  6  jMon.  Ky.  Rep.,  130.  Walton  v.  Singleton,  7  Serg.  Sf 
RawWs  Penn.  Rep.,  449.  Hume  v.  Jlrrasmith,  1  Bibbs.  Ky.  Rep.,  165. 
Cornelius  v.  Van  Slyck,  21  Wend.,  70. 


SURETY 

GENERAL  NATURE  OF  SURETY. 

I.  What  is  necessary,  in  the  English  and  American  law,  to  render  the 
contract  of  surety  or  guarantee  obligatory  1 

To  make  such  an  obligation  binding,  there  must  be  some  good  con- 
sideration moving  from  the  party  to  whom  it  is  made  ;  as,  for  instance, 
the  sale  or  delivery  of  goods  to,  or  work  to  be  done  on  credit  for,  the 
person  on  whose  behalf  the  guarantee  is  given  ;  or,  in  consideration  of  a 
creditor's  giving  time,  or  forbearing  to  sue  his  debtor  for  a  precedent 
debt,  and  the  like.  It  must  also  be  reduced  into  writing  and  signed  ;  and 
the  consideration  must  be  set  forth. — Comyn  on  Contracts,  190.  Buck- 
myer  v.  Darmall,  2  Lord  Raym.,  1085.  Matsam  v.  Wharam,  2  Term  /?., 
80.  Jlnderson  v.  Hayma7i,  1  H.  Black,  120.  Raines  v.  Story,  1  Car.  Sf 
Payne,  ISl.  Barber  v.  Fox,  1  Stark.  R.,  270,  i'arsons  v.  Walter^ 
Bridgewater  Summer  Jlssizes,  1781.  Read  v.  Mash,  1  Wills,  305.  Kirk- 
ham  V.  Martyr,  2  Barn.  <S'  ^^Id.,  613.  Croft  v.  Smallwood,  1  Esp.  i?., 
121.  Edge  V.  Frost,  4  Dowl.  Sc  Ryland,  243.  Langdale  v.  Parry. 
Wood  V.  Benson,  2  Crompt.  Sr  Jar.,  94.  Dixon  v.  Hatfield,  2  Bing.,  439. 
10  Moore,  42.  S.  C,  Bamptin  v.  Paulin,  4  Bing.,  264.  12  Moore,  497. 
S.  C,  Thomas  v.  Williams,  10  Barn.  Ss  Cress.,  664.  Edwards  v.  Kelly, 
6  Maule  (Sf  Sclw.,  204.  Jarmain  v.  Algar,  Ryan  Sf  Moody,  248,  2  Car. 
4*  Paine,  249,  6'.  C  Castlting  v.  ^dubert,  2  £cf.s^  325.  Hodgson  v. 
jlnderson,  2  Ziarn.  <§•  Ci'ess.,  842.  5  Dowl.  Sr  Ri,l.,  735.  Thomas  v. 
CooAie,  8  5«r«,  4-  Cm5.,  728.  1  .¥an.  4*  %/•,  444.  5.  C,  5/c?«  v. 
Book,  1  Barn,  df  Adolph.,  124.  Adams  v.  Dansay,  6  Bing.,  506.  4 
Moore  Sf  Payne,  245.  ^S'.  C,  Saunders  v.  Wakefield,  4  Barn.  Sf  Aid., 
595.  Jenkins  v.  Reynolds,  6  JS'Ioore,  86.  3  Brod.  Sf  Bing.,  14.  S.  C, 
Moorely  v.  Doothby,  3  £m^.,  107,  112,  113.  10  .^oore,  395,  S,  C, 
S/^aiy  v.  Woodcock,  7  Barn.  Sf  Cress.,  73.  Combe  v.  Wolf,  8  Bing.,  156. 
i?^/e  V.  Curtiss,  8  Dowl.  Sf  Ryl.,  62.  Sandilands  v.  Marsh,  2  £.  4"  ^W-, 
680.  C'oe  V,  Dufiield,  7  J\/Ioore,  252.  Jackson  v.  Lot^-e  4"  Lyman,  7 
Moore,  219.  Hemming  v.  Berry,  2  Moore  <5f  Payne,  375.  /fare  v.  i??oA:- 
ar<i.s,  5  Moore  Sf  Payne,  35.  7  Bing.,  254.  S.  C,  Allaire  v.  Ouland,  2 
Johns.  Cas.,  52.     Harrison  v.  Sawtell,   10  Johns.  Rep.,  242,     Perley  v. 
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Spring,  12  Mass.  Rep.,  297.  Dawl  v.  Trask,  Ibid,  154.  Townley  v.  Sum- 
ral,  2  Peters,  182.  Farley  v.  Cleveland,  4<  Cowen,  432.  Skelton  v.  Brews- 
ter, 8  Jokns.  R.,  293,  second  edition.  Stocking  v.  iS'age,  1  Conn.  Rep.,  519. 
GoW  V.  Phillips,  10  Johns.  Rep.,  412.  Myers  v.  Morse,  15  Johns.  Rep., 
425.  TAase  v.  i)"y,  17  Johns.  Rep.,  114.  Slingerland  v.  Morse,  7  Johns. 
Rep.,  46  :i.  .¥e«se  v.  Wagner,  1  Jl/c  Core?,  395.  Madden  v.  McCray,  Ibid, 
486.     Olmstead  v.  Greenly,  18  Johns.  Rep.,  12. 

2.  What  is   the  nature  of  a  contract  of  a  guarantee  ? 

It  is  a  collateral  engagement  for  another,  as  distinguished  from  an 
original  and  JiVec^  agreement  for  the  party's  ow^i  act.  It  is  of  the  essence 
of  this  contract,  that  there  should  be  a  principal  debtor ;  and  the  party- 
agreeing  to  become  responsible  for  him,  incurs  no  obHgation  as  surety,  if 
no  valid  claim  against  the  principal  ever  arises  ;  and  his  liability  as  surety 
upon  a  tenable  demand  against  the  principal,  ceases  when  such  de- 
mand is  extinp-uished. — Chitty  on  Contracts,  397.  Institute  Just.,  lib.  3, 
tit.  21.  Digest,  lib.  46,  tit.  1.  Code,  lib.  8,  tit.  41.  JVov.  4.  Vennius  in 
Inst.,  lib.  3^ tit.  21.  Aoerani,  lib.  2,  ch.  3  and  ^.  JVoodt.  Commentaire,  p. 
351.  Struvius  Synt.  Juris.  Civ.  Exercises,  47.  Didier  Herauld,  lib. '1, 
ch.  24.  Godefroi  in  Code  Theo.,  lib.  4,  tit.  20.  Vetriarius  Universum  Ins. 
Civil.  Priv.,  lib.  3,  art.  21.  Schilter  Exercit.  in  Pandect,  1  Part.,  p.  96. 
Dumat,  1  Part.,  lib.  3,  tit.  5.     Pothier  des  Oblig.,  365. 

As  the  obligation  of  sureties  is  an  obligation  accessary  to  that  of  a 
principal  debtor,  it  follows  that  it  is  of  the  essence,  that  there  should  be  a 
valid  obligation  of  a  principal  debtor  ;  consequently,  if  the  principal  is  not 
obliged,  neither  is  the  surety,  as  there  can  be  no  accessary  without  a 
principal  obligation,  according  to  the  rule  of  law,  cum  causa  principalis 
non  consistit,  ne  ea  quidem  quce  spquuntur,  locum  habent,  I.  178.  Ff.  de 
Rega  Jur.  Pothier  des  Oblig.,  366.  Puffendorf,  lib.  5,  ch.  10,  sec.  11 
JSToodt.  Probabilia  Juris.,  lib.  2,  ch.  1. 

The  rule  that  a  party  cannot  be  liable  upon  a  contract  of  guarantee, 
unless  the  principal  has  incurred  a  legal  responsibility,  is  true  in  some 
instances,  in  form  or  words  rather  than  in  substance.  In  the  case  of  a 
guarantee  to  answer  for  the  price  of  goods  to  be  supplied  to  a  married 
woman,  or  goods  (not  necessaries)  to  be  sold  to  an  infant,  or  other  per- 
sons incompetent  to  contract,  no  doubt  the  party  guaranteeing,  though 
professedly  contracting  only  in  the  character  of  a  surety,  would  be  re- 
sponsible. He  could  not  object  the  incompetency  of  the  (supposed)  prin- 
cipal ;  or  he  might,  by  construction  of  law,  be  treated  as  the  principal. 
For  the  same  reasons,  a  person  who,  without  authority,  contracts  as  agent 
for  another  person,  may  be  viewed  as  the  principal  and  absolute  debtor. — 
.Magg  V.  Ames,  4  Bing.,  470.  3  Chitty's  Pleading,  bth  edit.,  909.  Pol- 
hill  v.  Walter,  4  B.  cV  Aid.,  1 14.  Moreiy  v.  Boothby,  3  Bing.,  113.  Conn. 
V.  Coburn,  7  jV'ew  Hamp.  R,,  368.  Clarke  v.  Foxcroft,  7  Greenleaf,  348. 
Pearson  v.  Parker,  3  Jfew  Hamp.  R.,  366.  Cornwall  v.  Gould,  4  Pick., 
454.  Bonney  v.  Seeley,  2  Wend.,  481.  Jfew  York  State  Bank  v.  Fletcher, 
5  Wend.,  85.  Mauri  v.  Hefferman,  13  Johns.,  58.  Wetherby  v.  Manriy 
11  Johns.,  518.     Simpson  v.  Patten,  4  Johns.,  422.     Jackson  v.  Raynor, 
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12  Johns..  291.  Elliott  v.  Guise,  7  /far.  8^  Johns.,  457.  Leonard  v.  TVc- 
denburgh,  8  Johns.,  29.  J5«?%  v.  Freeman,  4  Johns.,  280.  C7ar/f  v.  Swia//, 
6  Yerg-er,  418.  Mdridge  v.  Turner,  1  G?//  <§•  Johns.,  ^^11.  Tenney  v. 
Prince,  4  PzcA;.,  385.  S.  C,  7  PzcA;.,  243.  /'/agg  v.  C>/^am,  10  Pic/c.,  148. 
jYeelson  v.  Sanborne,  2  JVewj  //amp.  R.,  414,  415.  Tenney  v.  I'rince,  4 
Pick.,  386,  387.  D'J^ro//  v.  Raband,  1  Pe^^r*'  -S'.  C.  R.,  476.  L'ai/ey  v. 
Freeman,  1 1  JoAws.,  221.  Hunt  v.  Adams,  5  »¥a.s,?.  R.,  358.  Wheelwright 
V.  J/oort;,  2  //a//,  143.     6\  C,  1  Hall,  648.      1  Hall,  201. 

Tlie  surety  of  a  minor  is  often  nnore  strictly  obliged  than  the  princi- 
pal, who  may,  if  the  contract  is  injurious,  be  relieved  against  his  obliga- 
tion, whereas  the  surety  is  obliged  without  the  hopes  of  restitution. 

In  causes  cngnitione  versabitur,  utrum  soli  ei  succurrendum  sit,  an 
etiam  his,  qui  pro  eo  obligati  sunt,  utputa  jidejussoribus.  Itaque  si  cum 
scirem  minorem,  et  ei  fidem  non  haberem,  tu  jidejusseris  pro  to,  non  est 
(Bqxium  fidejussori  in  necem  meam  subveniri ;  sed  potius  ipsi  denegando 
erit  mandati  actio.  In  summd,  perpendendum  erit  Proetori,  cut  potius  sub- 
venial,  utrum  creditori,  anjidejussori;  nam  minor  captus  neutri  tenebiiur. 
—Digest,  lib.  41,  tit.  1,  I.  13,  de  Minor.,  I.  1.  Cod.  de  Fidej.  Minor.  Pa- 
th er  on  Oblig.,  376.  Puffendorf,  lib.  5,  ch.  10,  sec.  10.  J^oodl.  Com.,  35 1. 
Gothefredi  in  Code  TAeo.,  lib.  4,  tit.  20,  tome  I,  p.  402.  Dumat,  part  1, 
lib.  3,  chap.  7,  sec.  3. 

3.  What  is  the  rule  as  to  the  necessary  considerations  to  support  a 
contract  of  guarantee  1 

It  is  enough  if  the  person  for  whom  the  guarantee  becomes  surety 
receives  a  benefit,  or  the  person  to  whom  the  guarantee  is  given  suffer 
inconvenience,  as  an  inducement  to  the  surety  to  become  guarantee  for 
the  principal  debtor. — Chitty  on  Contracts,  398.  JVorton  el  al.  v.  Eastman^ 
4  Greenl.,  521.     Caton  v.  Shaw  et  al.,  2  Har.  ^  Gill.,  13. 

An  undertaking  to  answer  for  the  debt  of  another,  though  in  writing, 
and  signed  by  the  defendant,  is  void,  if  no  consideration  move  between 
the  plaintiff  and  defendant,  either  of  forbearance  or  otherwise. — Elliott  v. 
Guise,  7  Har.  8;  Johns.,  457.  Leonard  v.  Vredenburgh,  8  Johns.  R.,  29. 
Baily  v.  Freeman.  4  Johns.,  280.     Clarke  v.  Small,  6  Yerger,  418. 

A  guarantee  of  a  note,  like  any  other  pronnise  without  consideration, 
is  voiA.—Aldridge  v.  Turner,  I  Gill  8f  Johm.,  4^27.  Tenny  v.  Prince,  4 
Pick.,  335.  S.  C,  7  Pick.,  243.  Flagg  v.  Upham,  10  Pick.,  148.  JYeel- 
son v.  Sanborne,  z  JVew  Hamp.  R.,  414,  415,  Unless  the  undertaking  is 
contemporaneous  with  the  original  debt. — Leonard  v.  Vredenburgh,  8 
Johns.,  29.  Tenny  v.  Prince,  4  Pick.  Rep.,  386,  387.  Per  Parker,  C.  J. 
D'Wolfv.  Raband,  1  Peters'  S.  C.  R.,  476.  Bailey  v.  Freeman,  11  Johns., 
221.  Hunt  V.  Adams,  5  Mass.  Rep.,  358.  Wheelwright  v.  Moore,  2  Hall, 
143.     S.  C,  1  Hall,  648.      1  Hall,  201.     Morely  v.  Boothby,  3  Ring.,  113. 

The  main  rule,  in  regard  to  the  sufficiency  of  the  consideration, 
seems  to  be,  that  it  may  arise  either,  1st.  By  reason  of  a  benefit  resulting 
to  the  party  promising,  or  at  his  request,  to  a  third  person,  by  act  of  the 
promisee  ;  2d.  On  occasion  of  the  latter  sustaining  any  loss  or  incon- 
venience, or  subjecting  himself  to  any  charge  or  obligation  at  the  instance 
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of  the  person  making  the  promise,  although  such  person  obtiiii)  no  advan- 
tage therefrom. — Pillans  v.  Mierap,  3  Burr.,  1673.  Lord  Ellenborougk  in 
Bunn  V.  Grey,  -i  East,  193.  Jones  v.  Ashhurnham,  Id.,  463-4.  Moreley 
V.  Boothby,  3  Bing.,  1 12,  113.  Willats  v.  Kenedy,  8  Bing.,  10.  2  Saund.y 
137,  5/A  e(/?V.  Phillips  v.  Bateman,  16  £a^/,  372.  C'o/e  v.  Trecothick,  9 
Fe5.  Jm/i.,  246.  1  SmzV/«,  2::i3.  S.  C,  Western  v.  Russell,  3  Fe*.  <§•  5ea., 
187.  Daile.y  v.  Singleton,  Wightw.,  29.  Murray  v.  Palmer,  2  <Sc/i.  4-  Le/., 
488.  Griffith  v.  Spartley,  1  Cox,  383.  F/o?/er  v.  Shearard,  Amb.,  18. 
Vernon  v.  Winstanley,  2  6VA.  <§-  Le/".,  395.  Low  v.  Barchard,  8  Fes.,  133. 
Speedy.  Phillips,  3  Anst ,  1^2,  sec.  1.  £f.  Chitty^s  Eg.  Index  considera- 
tion, 2.  1  5/7V%.  i;^.  D.,  359.  10  Fes.,  292,  295.  i/ome  v.  Ashford,  3 
.Bz/ig.,  327.  Jl/z/e.s  v.  Cowley,  8  Pnce,  620.  Prebble  v.  Boghust,  1  Swanst., 
329.  /awes  v.  Morgan,  B.  R.,  15.  Car.,  2.  1  Le?;.,  111.  1  ife6.,  569. 
5.  C,  Tiiornboro  v.  Whitacre,  2  Lore?  Raym.,  1164.  Lownsley  v.  Sumrall, 
2  Peters,  170.  £aa:<er  v.  PFa/es,  12  Jfass.  72.,  365.  Cwif/er  v.  i/owe,  8 
.¥055.  R.,  257.  Cw/ey  V.  Johnston,  8  JV/ass.  i?.,  256.  Farmer  v.  S/ew- 
ar^,  2  JV*e«j  Hamp.  R.,  97.  JVicholson  v.  May,  1  Wright,  660.  Stebbins 
V.  Smith,  4  Pick.,  97.     Haiman  v.  Moulton,  14  Johns.,  466.     2  Peters,  182. 

1  3/arsA.,  535,  538.  5  Crunch,  142.  8  Jl/ass,  i2.,  200.  1  Ca^■nes,  45.  6 
./¥fflM.  72.,  58.  4  .¥M;i/.,  72e;j.,  63.  2  /oAns.  Cas.,  52.  1  Co?^7^.  72.,  519. 
Stewart  v.  T/^e  S^a^^e,  2  77crr.  Sf  Gill.,  1 14.  Whitefield  v.  McLeod,  2  -B«y., 
380.  Knobb  v.  Lindsay,  5  Haw.,  471.  Farrar  Si'  .Browne,  v.  TAe  United 
States,  5  Peters,  373.  Sprigg  v.  TAe  £anA;  0/  Mount  Pleasant,  14  Peters, 
201.     Hopkirk  v.  McConico  et  aL,  1  Brockenbrough,  220.     Gass  v.  Stinson, 

2  Sumner,  454.     Brumby  v.  Dugan,  2  HilVs  R,,  508. 

Waiver  of  a  legal  right,  at  the  request  of  another  person,  is  a  good 
consideration  for  a  promise  by  him. — Farmer  v.  Stewart,  2  JYew  Hamp.  R., 
97.  JVicholson  v.  Jfay,  1  Wright,  660.  Stebbins  v.  Smith,  4  P^'cA;.,  97. 
Hainmnn  v.  Moulton,  14  Johns.,  466. 

The  incurring  a  liability  in  consequence  of  the  promise  of  another, 
is  a  good  consideration. — Underhill  v.  Gibson,  2  J\"ew  Hamp.  Rep.,  352. 
Holmes  v.  Dana,  12  Mass.  R.,  190.  Bryant  v.  Goodanew,  5  Pick.,  228. 
Coo/c  V.  Bradley,  7  Cora/i.  72ep.,  57.  IFar/icr  v.  Booge,  15  Johns.  R,,  233. 
JeM;e«  v.  Warran,  12  Jlfass.  72.,  300. 

But  the  assumption  of  a  supposed  danger  or  liability,  which  has  no 
foundation  in  law  or  in  fact,  is  not  a  sufficient  consideration  for  a  promise 
upon  which  an  action  can  be  maintained. — Cabot  v.  Haskins,  3  Pick.,  83, 

And  where  one,  through  a  mistake  of  the  law,  acknowledged  himself 
under  an  obligation,  which  the  law  would  not  impose  on  him,  he  shall  not 
be  bound  thereby. — Warden  v.  Tucker,  7  Mass.  Rep.,  449.  Freeman  v. 
Boynton,  7  Mass.  72.,  483.     May  v.  Coffin,  4  M >ss.  72.,  347. 

An  agreement  to  forbear  (ov  a  certain  or  reasonable  time,  to  institute 
or  prosecute  legal  or  equitable  proceedings,  for  a  well  founded  legal  or 
equitable  demand,  is  also  a  sufficient  consideration  for  the  promise  of  the 
debtor,  or  a  third  person,  to  pay  the  debt,  or  do  any  other  act. — 1  72o//. 
Abr.,  24,  pi.  33.  Com.  Dig.  Action  upon  the  case  upon  assumpsit,  (F) 
8.  Assumpsit,  (B)  1.— 2  Saund.,  136.  3  Chilly's  Com.,  l.  66,  67.  As 
to  the  mode  of  laying  the  consideration,  and  averring  forbearance,  see  2 
Chitty's  PL,  5th  edit.,  252,  a.  7  Barn.  Sr  Cress.,  423.  1  Man.  Sr  Ry., 
708.     S.  C,  2  Mon.  Sf  Payn.,  487  482.     5  Bing.,  295.     S.  C.J  King  v. 
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Upton,  4  Greenleaf,  n52.  See  Elting  v.  Vanderlyn^  4  Johns.  Rep.,  237 
X,e  .¥as^er  v.  Buckkarf,  2  jBi6i.,  25,  30.  Co/e  v.  Di/er,  1  Terwhyct,  304 
Sflgo  V.  Wilcox,  6  Conra.  i?.,  81.     Hamaker  v.  Eberley,  2  Binn.,  506. 

A  mere  moral  obligation  to  pay  a  demand  or  perform  a  duty,  is,  in 
many  cases,  a  sufficient  consideration  for  an  express  promise,  although  no 
legal  liability  existed  at  the  time  of  making  such  promise. — Jilack$tone''s 
Com.,  445.  3  Chilly's  Com.,  I.  72.  Hawkes  y.  Saunders,  Cowp.,  290, 
294.  Jitkins  v.  Barnwell,  2  East,,  506.  Gihbs  v.  Merrill,  3  Tount.,  311. 
iee  V.  Mugger  edge,  5  /(/.,  36.  Wennell  v.  ^Wci/,  3  ^os.  <§•  Pull.,  149.  2 
Saund.,  137,  cZ.  n.  Seaman  v.  Pr«ce,  2  Bing.,  438,  439.  CooA;  v.  Bradley, 
7  Co7i«.  /2e/j.,  57.  J/z//*  v.  fT^/mr/n,  3  Pic/c.,  217.  13  Johns.,  257,  289. 
16  Id.,  281,  283,  ?i.  .Andrews  v.  /?;es,  3  Co?^«.  R.,  368.  ParA:er  v.  Car- 
eer, 4  J/w/i/.,  273.  McPherson  V.  Reeves,  2  Penn.  iJ.,  521.  Bentley  v. 
Morse,  14  Johns.,  468.  G/as5  v.  Beach,  5  Vermont  R.,  175,  Barlow  v. 
Smith,  4  Vermont  R.,  144.  Commissioners  v.  Perry,  5  Howe,  58.  ri/r- 
yiT  V.  Partridge,  S  Penn.  R.,  172.  Bonnor  v.  Wilkinson,  5  Barn.  Sc  Jlld., 
606.  Lundee  v.  Roberts,  7  iJ'^*^,  231.  Gibbon  v.  Coggan,  2  Cctw;?.,  168 
T«j//or  V.  Jowes,  /(/.,  105.  Willing  v.  Peters,  12  iV^-g.  <S'  RaWe,  177 
Scoi/ton  V.  Eislord,  7  Johns.,  36.  Erwing  v.  Saunders,  1  Cowen,  249 
Phippey  v.  Henderson,  14  Johns.,  178.  Mixon  v.  Morse,  8  ^l/aw.  P.,  127. 
Breed  v.  Hillhouse,  7  Connecticut  Rep.,  523.  i/a//  v.  Freeman,  2  JVo^/  (S* 
McCord,  479. 

4.  How  far  are  contracts  of  surety  affected  by  the  statute  of  frauds  1 
The  statute  of  frauds,  29  C^r.  2,  cA.  3,  ^ec.  4,  provides  "  that  no  ac- 
tion shall  be  brought  whereby  to  charge  the  defendant  upon  special 
promise,  to  answer  for  the  c/e6^,  default,  or  miscarriage  of  another  person^ 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
ijc  charged  therewith,  or  some  other  person  thereunto  by  him  lawfully  au- 
thorized.— Paisley  v.  Freeman,  3  Ter//'  Pep.,  51.  Haycraft  v.  Creasey,  2 
Efls^,  92.  Poster  V.  Browne,  6  Pmg-.,  396.  TiTew^,  (3(/  et/iV.),  488,  490,  an<f 
no^f*.     Revised  Statutes  of  Mass.,  ch.  74,  sec.  3. 

The  object  of  the  statute  was  to  reach  every  case  of  mere  suretyship, 
■whether  the  agreement  of  the  surety  was  collateral  to  a  previous  promise 
or  liability  on  the  part  of  the  original  debtor,  or  only  collateral  to  a  pro- 
mise or  agreement  made  at  the  same  time  with  the  promise  of  the  surety  to 
indemnify  against  a  future  default  or  liability  of  such  principal  debtor. 
Where  the  whole  credit  is  not  given  to  the  person  who  comes  in  to  an- 
swer for  another,  the  promise  is  collateral,  and  in  all  such  cases  there 
must  be  an  agreement  in  writing,  containing  a  sufficient  consideration  to 
support  it ;  in  other  words,  it  is  a  case  within  the  statute. — Rogers  v. 
Kneel  .nd,  13  Wendell,  114.  Chaffe  v.  Thomas,  7  Cowen,  35S.  Elwood 
V.  Monk,  5  Wendell,  235.  Stymets  et  al.  v.  Brooks,  10  Weiidell,  206. 
Meech  v.  Smith,  7  Wendell,  315.  Marquand  v.  Hipper,  11  Wendell,  520. 
Mercien  v.  Andrews,  10  Wend.,  461.  Larson  v.  Wyman,  14  Wend.,  246. 
Parker  v.  Wilson,  15  Wend.,  343.  Watson  v.  Randall,  20  Wend.,  201. 
Elder  v.  Warfield,  7  Har.  ^'  Johns.,  731.  Cutler  v.  Hinton,  6  Randolph^ 
509.  Mathews  v.  Milton,  4  Yerger,  576.  Leland  v.  Creyon,  1  McCord, 
100.    Swan\.J\resmith,7  Pick.,22S.    Tiloston  v.  Nettleston  6 Pick., 509 
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Clarke  v.  Small,  6  Yerger,  418.  Loomis  v.  Jfewhall,  15  PzcA;.,  166. 
Dearborn  v.  Parks,  5  Greenleaf,  81.  LctJj/  v.  Merril,  4  Greenleqf,  180. 
Stephens  v.  Pr/?ine,  2  JVo^^  ^-  McCord,  372.  JYeelson  v.  Sanborne,  2  JV. 
Hamp.,4:14:.  Sage  v.  Ti^/Ycoa;,  6  Co??7i,,  81.  Hiller  v.  Irvine,  IDev.,  103. 
Buckley  v.  Beardsley,  2  Southard,  570.  Fto/e^  v.  Patten,  5  Cranch,  142. 
Taylor  v.  J?ow,  3  Fero-er,  330.  2  Starkie  on  Evidence,  {pth  American 
edit.)  349,  JVb.  1.  3  kcn^,  (3d  ediY.)  121, 122.  1  PM%  on  Ev/rf.,  359. 
Malsam  v.  Wharam,  2  TVhti.  ilep.,  80.  Anderson  v.  Hayman,  1  if.  5/., 
120.  Peekham  v.  Faria,  13  Doug.,  13.  JVfiYei^  v.  Sculthorpe,  2  Camph., 
215.  i?am5  v.  Storry,  3  Car.  <§r  Payne,  181.  Keater  v.  Temple,  1  ^o^. 
^  Pu^/.,  158.  5a;-5er  v.  Foa;,  1  5^ar/c,  i?ep.,  270.  Cro/it  v.  Smallwood, 
1  £5j9.  iJep.,  121.  Kirkham  v.  Martyr,  2  Barn.  Sf  Aid.,  613.  Edge  v. 
jPro^^,  4  Dow/.  (^  Py/.,  243.  Langdale  v.  Parry,  2  /(/.,  337.  W^ood  v. 
Benson,  2  Cromp.  <Sr  Jary.,  94.  Dixon  v.  Hatfield,  2  Bing.,  439.  10 
Jlfoor,  42.  Bamptin  v.  Pauline,  4  Bing.,  264.  12  Moor,  497.  Edwards 
V.  Kelley,  6  JV/aw/.  (^  S'e/w.,  204.  Thomas  v.  Williams,  10  Parn.  .^  Cress., 
664.  Jarmain  v.  Algar,  Ryan  Sf  Moody,  248.  Goodman  v.  Chase,  1 
Parn.  §'  .^/d.,  297.  Thomas  v.  Coo/ce,  8  Par?i.  ^  Cre^^.,  728.  3  Jlfar?. 
^  Py/.,  444.  *S/cm  v.  Booke,  1  Barn.  Sf  Adolph.,  124.  Adams  v.  Dansey, 
6  Bing.,  506.  4  JVfoor  <$•  Payne,  245.  Saunders  v.  Wakefield,  4  Parn. 
4'  .'5/d.,  595.  Jenkins  v.  Reynolds,  6  Moore,  86.  3  Prod.  <§r  Bing.,  14. 
Morely  v.  Boothby,  3  Bing.,  107.  10  Moore,  395.  Evans  v.  Duncombe, 
1  Cromp.  4'  Jary.,  372.     S'/iaw;  v.  PToodcocA:,  7  Parn.  ^  Cress.,  73. 

It  is  now  fully  settled,  that  to  render  a  memorandum  or  atrreement  in 
writing  valid  under  the  'ith  section  of  the  statute,  the  consideration  for  the 
promise,  as  well  as  the  engagement  itself,  must  be  stated  therein,  and  that 
the  omission  cannot  be  supplied  by  parol  testimony. — ^Tam  v.  Walters, 
5  jGas^,  10.  Saunders  v.  Wakefield,  4  Parw.  <§r  ^/d.,  595.  Jenkins  v. 
Reynolds,  6  Moore,  86.  3  Prod.  <§r  Bing.,  14.  Morely  v.  Boothby,  3 
Bing.,  107.  10  Moore,  395,  Evans  v.  Duncombe,  1  Cromp.  Sf  Jarv., 
372.     S/ittiw  V.  T'Fbodcoc/f,  7  Parn.  <§r  Cress.,  73. 

This  construction  of  the  statute  of  frauds  has  been  adopted  in  New 
York.  Sears  v.  Brink,  3  Johns.  210.  Leonard  v.  Vredenburg,  8  Johns., 
29.  Watson  v.  Randall,  "20  Wendell,  201.  Larson  v.  Wyman,  14  Wend., 
246.  So  in  South  Corolina.— S^ep/^er^s  v.  PFy?^?^,  2  JVb/^  4*  McCord,  372. 
The  same  has  been  recognized  in  New  Hampshire. — JVeelson  v.  Saw- 
horne,  2  jVew  Hampshire^  414.  A  different  construction  has  been  given 
to  this  statute  in  Massachusetts. — Packard  v.  Richardson,  17  Mass.,  221. 
and  has  been  confirmed  by  the  revised  statutes  of  Mass.,  cA.  74,  sec.  2.  In 
Maine  the  same  construction  has  been  given  as  in  Massachusetts. — Lei-y 
V.  Merrill,  4  Greenleaf,  180.  So  in  Connecticut. — -Sage  v.  Wilcox,  6 
Conn.,  81.  So  in  North  Carolina. — Miller  v.  Irvine,  1  Peu.,  103.  So  in 
New  Jersey. — Buckler  v.  Beardsley,  2  South.,  570.  These  decisions 
have  turned  mainly  on  the  force  of  the  word  agreement.  And  where  the 
word  promise  has  been  employed  in  the  statute,  as  in  Virginia  and  Ten- 
nessee, the  construction  has  not  been  so  strict. —  Violett  v.  Patton,  5 
Cranch,  142.  Tay/or  v.  Po.w,  3  Ferg-er,  330.  2  Starkie  on  Ev.,  (5tA 
^m.  ed.)  349,  JVb.  1.  3  Ke<  (3d  ed.)  121,  122, 
88 
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OF  THE  LIABILITIES  OF  SURETIES. 


1.  What  is  the  general  rule  for  the  construction  of  a  contract  of  surety  > 

The  same  rules  of  construction  which  apply  to  contracts  and  pro- 
mises in  general,  will  equally  apply  to  a  guaranty  ;  and,  like  other  in- 
struments, must  be  constructed  according  to  the  plain  natural  import 
of  its  terms. — Drummond  v.  Prestman,  12  Wheat.,  515,  518.  Russell  v. 
Clark's  Exrs.,  7  Cranch,  69,  70.     Pothier  des  Obligat.,  404. 

The  general  rule  is,  "that  no  party  shall  be  bound  beyond  the  ex- 
tent of  the  engagement  which  shall  appear  from  the  expression  of  the 
guaranty,  and  the  nature  of  the  transaction."  And  it  is  the  duty  of  the 
individual  who  contracts  with  one  man  on  the  credit  of  another,  to  require 
an  explicit  and  plain  declaration  of  the  obligation  which  he  is  about  to  as- 
sume, and  not  to  trust  tofambiguous  phrases  and  strained  constructions. 
Words  of  doubtful  import  ought  not  to  receive  such  a  construction  as  to 
make  the  party  using  them  liable  for  the  debt  of  another  person. — Rus- 
sell V.  Perkins,  1  Mason,  368.  Cremerx.  Higginson  etal.,  1  Mason,  32;^. 
Drummond  v.  Priestman,  12  Wheaton,  515.  Lannussa  v.  Barker,  3 
Wheaton,  101.  Clarke's  Exrs.  v.  Carrington,  7  Cranch,  308.  Grant  v. 
Jfailor,  3  Cranch,  224.  Lawroson  v.  Mason,  3  Cranch,  392.  Hunter  v. 
The  United  States,  5  Peters'  S.  C.  Rep.,  173.  Farrar  Sf  Brown  v.  The 
United  States,  5  Peters'  S.  C.  Rep.,  373.  Douglass  v.  Reynolds,  7  Peters' 
S.  C.  Rep.,  113.  Ujiited  States  v.  Orr's  Administrator,  8  Peters'  S.  C. 
Rep.,  399.  Sprigg  v.  The  Bank  of  Mount  Pleasant,  14  Peters'  S.  C.  Rep., 
201.  Uyiited  States  v.  Boyde,  15  Peters'  S.  C.  Rep.,  187.  Gass  v.  Stim- 
son,  2  Sumner,  454.  Wiggin  v.  Dorr,  3  Sumner,  410.  Mclver  v.  Rich- 
ardson, 1  Maule  Sr  Selw.,  557.  Clinton  v.  Cooke,  1  Scho.  ^  Lef.,  22. 
Arlington  v.  Merrick,  2  Saunders'  Rep.,  403.  The  Liverpool  Water  Works 
Company  v.  Harpley,  6  East,  507.  The  Wardens  of  St.  Saviour's  South- 
war  k  V.  Bostock,  2  jXew  B.,  lib.  Leadley  v.  Evans,  2  Bing.,  32.  9 
Moore,  102,  S.  C.  Theobald  on  Guarantee,  66.  Comyn  on  Contracts, 
206.     Chitty  on  Contracts,  415. 

If  a  person  engage  as  surety  for  a.  particular  individtial,  the  engage- 
ment is  understood  to  extend  to  the  acts  of  that  individual  alone,  and  it 
will  not  continue  if  he  talce  a  partner. 

In  like  manner,  if  a  person  become  bound  as  surety /or  more  persons 
than  o?ie,  the  engagement  is  understood  to  be  on  behalf  of  those  individuals 
collectively  and  jointly,  and  in  case  of  the  death  of  any  of  them,  it  will 
not  continue  on  behalf  of  the  survivors,  unless  indeed  it  appears,  and  that 
very  clearly,  that  it  was  intended  to  continue  on  behalf  of  the  survivors. 
— Ballairs  v.  Ellsworth,  3  Carnph.  jY.  P.  C,  52.  Barclay  v.  Lucas,  3 
Dougl.,  321.  1  Term  Rep.,  291.  Russell  v.  Parkens,  1  Mason,  368. 
Simpson  v.  Cooke,  8  Moore,  588.  1  Bing.,  452.  Kipling  v.  Turner,  5 
Bam.  ^'  Aid.,  261.     Cremer  v.  Higginson,  1  Mason,  323. 

When  the  terms  of  the  engagement  are  general  and  indefinite,  the 
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surety  is  understood  to  be  obliged  for  all  the  obligations  of  the  principal 
debtor,  resulting  from  the  contract  to  which  he  has  acceded  ;  he  is  sup 
posed  to  have  engaged   in  omnem  causam.      Pothier  des  Obliga.,  JVo.  404. 

Fidejussores  a  colonis  datos,  etiarn  oh  pecuniam  dotis  proBdiorum 
tenere  convenit  ;  cum  eo.  quoque  species  locationis  vi?iculum  ah  se  trahaty 
nee  mutat  confestim,  an  inter jedo  tempore  jidem  suam  adstrinxerunt. — Dig; 
lib.  4,  tiL  1,  /.  52. 

If  a  person  be  surety  for  the  fidelity  of  another,  in  an  office  of  limit- 
ed duration,  or  the  appointment  to  which  is  only  for  a  limited  period,  he 
is  not  obliged  beyond  that  period. — Arlington  v,  Merricke,  2  Saunders^ 
Rep.,  403.  The  Liverpool  Water  Works  Company  v.  Harpley,  6  East,  507. 
The  Wardens  of  St.  Sai:iour''s  Soutkwark  v.Bostock,  2  JVew  R.,  175.  Lead- 
ley  V.  Eva?is,  2  Bi"g.,  32.  9  Moore,  102.  Reed  v.  Fullom,  2  Pick.,  158. 
UnioJi  Bank  v.  Rigeley,  1  Har.  6c  Gill.,  399.  Exeter  Bank  v.  Rogers,  7 
JV.  Hnmp.,  21.  Thompson  V.  Young,  2  Ham.,  334.  Farrar  Sf  Browne  v. 
The  United  States,  5  Peters'  S.  C.  Rep.,  373.  Sprigg  v.  The  Bank  of  Mount 
Pleasant,  14  Peters,  201. 

The  liability  of  a  surety  is  not  to  extend,  by  implication,  beyond  the 
terms  of  his  contract.  This  undertaking  is  to  receive  a  strict  interpreta- 
tion, and  not  to  extend  beyond  the  fair  scope  of  its  terms. — The  U.  States 
v.  Boyd,  15  Peters'  S.  C.  Rep.,   187. 

The  surety  cannot  oblige  himself  to  harder  conditions  than  the  prin- 
cipal, but  he  may  oblige  himself  to  conditions  less  hard. — The  Law,  8, 
sec.  7,  de  Fidegues,  decides  this.  '•'■  Illud  commune  est  in  universis,  qui 
pro  nliis  obliganiur,  quod  sifuerintin  duriorem  causam  adhibiti,  placuit  eos 
omnino  non  obligari ;  in  leviorem  plane  causam  accipi  possunt.'' — Guas- 
quet  et  al.  v.  Dimitry,  9  Lou.  Rep.,  602. 

If  the  principal  debtor  is  obliged  to  pay  within  a  certain  term,  the 
surety  may  be  obliged  to  pay  within  the  same  term,  or  a  longer,  but  not 
within  a  shorter. 

The  place  of  payment  may  also  render  the  obligation  more  burthen- 
some  ;  therefore,  if  the  surety  promised  to  pay  at  a  place  more  distant 
than  that  in  which  the  principal  debtor  ought  to  pay,  the  engagement 
would  not  be  valid,  as  being  made  upon  a  condition  more  burthensome 
than  the  principal  obligation. 

Qui  certo  loco  dari  promisit,  aliquatenus  duriori  conditione  obligatur, 
quam  si  pure  interrogatus  fuisset  ;  nullo  modo  enim  loco,  quam  in  quern 
promisit,  solvere  invito  stipulatore  potest. — Digest,  lib.  41,  tit.  1, 1.  16. 

The  principle  which  we  have  established,  that  the  surety  cannot 
oblige  himself  to  conditions  harder  than  those  of  the  principal  debtor,  in 
duriorem  causam,  ought  to  be  understood  with  respect  of  the  thing  due, 
and  of  the  object  of  the  obligation  ;  the  surety  cannot,  indeed,  owe  more 
than  the  debtor,  quantitate,  die,  loco,  conditione,  modo  ;  but  with  respect  to 
the  quality  of  the  lien,  he  may  be  more  strictly  obliged. 

For  instance,  1st.  According  to  the  principles  of  the  Roman  law,  the 
surety  who  accedes  1o  an  obligation  purely  natural,  is  more  strictly  obliged 
than  the  principal,  since  the  surety  may  be  forced  to  pay,  though  the 
principal  cannot,  as  the  creditor  has  no  action  against  him.  2d.  Accord- 
ing to  our  usages,  a  judiciary  surely  may  be  subject  to  imprisonment,  in 
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some  cases  where  the  principal  cannot,  as  where  the  latter  is  a  priest,  a 
minor,  a  woman,  a  person  of  the  age  of  70  ;  and  consequently  more  strict- 
ly, and,  in  respect  of  the  quality  of  the  lien,  more  extensively  obliged. — 
Volhier  dea  Obligations^  no.  376. 

2.  What  is  the  rule  for  continuing  guarantees  1 

That  if  the  words  show  an  intention  that  the  security  should  conti- 
nue, it  will  be  adjudged  a  continuing  guarantee. — Barclay  v.  Lucas,  3 
Doug.,  321. 

As  if  a  note  be  given  to  a  firm  "  or  order,"  as  a  security,  it  is  a 
security  for  advances  made  after  a  change  in  the  firm. — Pease  v.  Hirst,  10 
Barn,  df  Cres.,  12'2.  Roe  <Sf  Duraiit  v.  Aloore,  6  Bing.,  656.  Hnssell  v. 
Long,  2  Mawle  4"  Selw.,  370.  Calvert  v.  Gordon,  3  Mann.  <Sf  Ryl.,  124.. 
2  Simon,  253.     Hough  v.  Wurr,  1  C.  6f  F.,  150. 

Every  instrument  of  this  sort  ought  to  receive  a  fair  and  reasonable 
interpretation  according  to  the  true  import  of  its  terms.  It  being  an  en- 
gagement for  the  debt  of  another,  there  is  certainly  no  reason  for  giving 
it  an  expanded  signification  or  liberal  construction  beyond  the  fair  import 
of  its  terms. — Douglass  v.  Reynolds,  7  Peters''  S.  C.  R.,  113. 

In  Mason  v.  Pritchard,  12  East,  221 ;  2  Camp.,  436  ;  the  court  held, 
that  an  engagement  "  for  any  goods  the  plaintiff  hath,  or  may  supply  W. 
P.  with,  to  the  amount  of  JEIOO,"  is  a  standing  and  continuing  guarantee, 
and  is  therefore  not  discharged  by  a  supply  of  goods  to  the  amount  stated, 
and  the  payment  for  the  same  by  W.  P. — Merle  v.  M^ells,  2  Camp.,  413. 
Baston  v.  Bennett,  3  Camp.,  220.  Hargrove  v.  Smee,  3  Moor.  6f  Payne, 
573.  6  Bing.,  244.  Woolley  v.  Jennings,  5  Barn,  df  Cres.,  165.  7 
Dowl.  4"  Ryl.,  124.  Simpson  v.Manley,  2  Cromp.  Sf  Jarv.,  12.  .'Jllen  v 
Kenning,  2  Moore  df  Scoit,  768.  9  Bing.,  618.  3  Barn.  4-  Md.,  593. 
Key  V.  Groves,  6  Bing.,  276.  3  Moor  S,-  Payne,  634.  4  Car.  df  Payne, 
72.  JVic/iolson  v.  Pagget,  1  Crompton  4-  Meeson,  48,  Dixon  v.  Bloomfield, 
2  Ghittys  R.,  205.  Kirby  v.  The  Duke  of  Marlborough,  2  Mawle  <Sf  Sel., 
18.  Mellnlle  v.  Haylon,  3  Barn.  Sr  .ild.,  593.  Ex  parte  Marsh,  2  Rose 
R.,  239.  Comyn  on  Contracts,  210.  Chitty  on  Contracts,  416.  Pear- 
sail  V.  Somersett,  4  Taunt.,  593.  Glyn  4"  Bart.  v.  Hertell,  8  Taunt.  R., 
208. 

In  the  case  of  a  continuing  guaranty,  given  for  Avhatever  goods  may- 
be delivered  from  time  to  time,  limited  only  in  its  general  amount,  but  not 
in  the  duration  of  the  term  for  which  it  is  to  stand,  notice  of  its  accept- 
ance is  as  necessary  as  it  is  in  the  case  of  one  given  for  a  specific  debt  to 
be  contracted  at  one  time. —  Tuckerman  v.  French,  7  Greenlenf,  lis.  Fur- 
ther as  to  acceptance. — S.  P.,  Douglass  v.  Reynolds,  7  I'eteis,  113. 

When  notice  of  acceptance  has  been  once  given,  it  is  not  necessary 
that  notice  of  each  successive  transaction  should  be  given.  All  that  could 
be  required  would  be,  that  when  all  the  transactions  under  the  guaranty 
were  closed,  notice  of  the  amount  for  which  the  guarantors  were  respon- 
sible, should,  within  a  reasonable  time  afterwards,  be  communicated  to 
them. — Douglass  v.  Reynolds,  7  Peters^  S.  C.  R.,  113. 

The  defendant,  in  a  letter  of  credit  to  the  plaintiffs,  in  favor  of  H.  & 
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G.,  says  :  "  I  will  guaranty  their  engagements,  should  you  think  it  neces- 
sary, for  anj'  transactions  they  may  have  at  your  house."  Held.,  the  gua- 
ranty was  an  absolute  one,  and  to  continue  till  countermanded  by  the  de- 
fendant. Grant  v.  Ridsilah  et  al..,  2  Ha)\  St'  Johns.,  186.  Clarke  v.  Bur- 
dett,  2  Hall,  197.  Graham  v.  O'A'^eal,  2  Hall,  474.  jSldricks  v.  Higgins, 
16  Serg.  Si'  Rawle,  212.     Rogers  v.  Warner,  8  Johns.,  119.         • 

A  guaranty  in  general  terms,  warranting  the  collection  of  a  note, 
does  not  authorize  a  suit  against  the  guarantor  by  any  subsequent  holder 
of  the  note  ;  it  is  a  special  contract,  which  can  be  enforced  only  in  the 
name  of  the  person  with  whom  the  contract  was  made. — Lamourieux  v. 
Hewetl,  5  Wend.,  307. 

A  party  to  a  continuing  guaranty  cannot  be  revoked  by  notice. — 
Shepherd  v.  Beccher,  2  P.  Wills.,  288.  Merle  v.  Wells,  2  Campbell,  413. 
Comyn  on  Contracts,  212. 

in  case  of  a  continuing  guaranty  until  a  certain  time,  the  guarantor 
cannot  revoke  it  in  the  mean  time  at  his  pleasure,  in  such  a  manner  as  to 
render  the  condition  of  the  person  guaranteed  more  onerous,  without  in- 
demnifying him  for  liabilities  already  incurred.  He  will  be  allowed  to 
renew  notes  and  obligations,  to  which  he  was  a  party  under  the  guaranty, 
at  the  revocation. —  Williams  v.  Reynolds,  11  Lou.  R.,  235. 

3.  What  is  the  rule  as  to  what  conduct,  on  the  part  of  the  guaranty, 
will  invalidate  the  contract  1 

The  contract  of  suretyship  imports  entire  good  faith  and  confidence 
between  the  parties,  in  regard  to  the  whole  transaction.  Any  conceal- 
ment of  material  facts,  or  any  express  or  implied  misrepresentation  of  such 
facts,  or  any  undue  advantage  taken  of  the  surety  by  the  creditor,  either 
by  surprise  or  by  withholding  proper  information,  will  undoubtedly  furnish 
a  sufficient  ground  to  invalidate  the  contract. — 1  Story''s  Eq.Jurisp.,  320. 
Jeremy  on  Eg.  Jurisd.,  b.  3,  pt.  2,  ch.  3,  sec.  2,  p.  395.     Griffiths  v.  Robins, 

3  .Mad.  R  ,  191.     Cecil  v.  Plaistow,  1  Jinstr.  R.,   202.     Leicester  v.  Rose, 

4  East's  R.,  372.  Pidcock  v.  Bishop,  3  Barn.  Sf  Cresw.,  605.  Smith  v. 
Ba7ik  of  Scotland,  1  Dow  R.,  272.  Bank  of  the-  United  States  v.  Eiting, 
]  1  Wheat.  R.,  59.  King  v.  Baldwin,  2  Johns.  Ch.  Rep.,  554.  S.  C,  17 
Johns.  R.,  384.  Msbett  v.  Smith,  2  Bro.  Ch.  R.,  583.  Wilcher  v.  Hall, 
3  Barn.  Sr  Cresw.,  280.  Lewis  v.  Jones,  4  Barn.  Sf  Cresw.,  506.  6  Bowl. 
Sr  Ryl.,  567.  Welby  v.  Brake,  1  Car.  6f  Payne,  557.  Bramsion  v.  Rob- 
ins, 12  Moor,  68.     4  Bing.,  11.     Chiity  on  Contracts,  418. 

OF  THE  DISCHARGE  OF  SURETIES. 

1.  How  are  sureties  discharged  1 

The  obligation  of  surety  is  extinguished.,  1st.  In  all  the  different 
manners  in  which  all  other  obligations  are  extinguished.  2d.  It  is  the 
nature  of  such  engagements,  as  well  as  of  all  necessary  obligations,  that 
the  extinction  of  the  principal  obligation  induces  that  of  the  accessary, 
and  the  liberation  of  the  sureties.     3d.  The   surety  is  discharged  when 
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the  creditor  has  disabled  himself  by  his  own  act,  from  ceding  his  actions 
against  any  of  the  principal  debtors  to  whom  the  surety  had  an  interest 
to  be  subrogated,  -ith.  When  the  creditor  has  voluntarily  received  from 
the  debtor  an  estate,  in  the  payment  of  a  sum  of  money  which  is  due  to 
him,  the  surety  is  discharged,  although  the  creditor  is  afterwards  evicted 
from  the  estate. — Pothier  des  Oblig.,  rao.  406. 

If  a  creditor  does  any  act  injurious  to  the  surety,  or  inconsistent 
with  his  rights,  or  if  be  omits  to  do  any  act,  when  required  by  the  surety, 
which  his  duty  enjoins  him  to  do,  and  the  omission  proves  injurious  to  the 
surety,  in  all  such  cases,  the  latter  will  be  discharged,  and  he  may  set  up 
such  conduct  as  a  defence  to  any  suit  brought  against  him,  if  not  at  law, 
at  all  events  in  equity. — The  People  v.  Janssen,  7  Johns.  R.,  332.     S.  P., 

2  Johns.  Ch.  R.,  554.      Theobald  on  Principal  and  Surety,  117  to  138, 

A  request  to  a  creditor  by  a  surety,  to  prosecute  his  principal,  who 
at  the  time  is  able  to  pay  and  subsequently  becomes  insolvent,  discharges 
the  surety. — jMnnchester  Iron  Manvfactory  Co.  v.  Sweeting,  10  Wendell^ 
162.  King  v.  Baldwin,  17  Joh7is.  Rep.,  384.  S.  C,  2  Johns.  Ch.  Rep., 
554.  Contia,  Sibby  v.  McAllister,  8  J^ew  Hamp.  Rep.,  389.  J^aylor  v. 
Moody,  3  Blackf.  Rep.,  92.  Boutts  v.  Martin  et  at.,  16  Lou.  Rep.,  133. 
Leavett  v.  Savage,  4  Sheply,  72.  Mahwrin  v.  Pearson,  8  J^ew  Hamp. 
Rep.,  539. 

2.  What  is  the  rule  as  to  the  discharge  of  a  surety  by  giving  time  to 
the  principal  debtor  \ 

Any  alteration,  however  bona  fide,  by  the  creditor  and  principal,  of 
the  terms  of  the  original  agreement,  in  reference  to  which  the  surety 
became  responsible  for  the  principal,  will  clearly  exonerate  the  surety, 
not  assenting  thereto,  from  all  liability.  And  this  doctrine  seems  to  hold, 
although  the  new  terms,  thus  substituted,  vary  only  in  a  slight  degree 
from  those  prescribed  by  the  original  agreement.  A  surety  is  entitled  to 
a  strict  and  literal  performance  by  the  creditor  of  the  contract  in  reference 
to  which  the  guarantee  was  given. — Theobald  on  Guarantee,  164.  Bacon 
V.  Ches?iey,  1  Stark.  Rep.,  192.  Simmons  v.  Keating,  2  Stark.  Rep.,  426. 
Hall  V.  Hadley,  5  Bing.,  64.  2  Moore  Sf  Payne,  137,  S.  C.  Simpson  v. 
Manl  y,  1  Cromp.  Sr  Jarv.,  12.  Combe  v.  Wolf,  8  Bing.,  161.  Glynn  v. 
Hertell,  8  Taunt.,  20S.  2  Moore,  134.  S.  C,  Evans  v.  Whyle,  3  Moore 
4'  Payne,  130.  5  Bing.,  485.  S.  C,  Moody  4^  .Mack,  468.  S.  C,  5 
Barn.  Sf  Cress.,  267.     8  Dowl.  S,'  Ryl.,  22.     S.  C,  Bowmaker   v.   Moore, 

3  Price,  214.  7  Price,  223.  Archer  v.  Hale,  1  Moore  S,-  Payne,  285.  4 
Bing.,  464,  S.  C. 

It  matters  not  "  that  a  surety  may  sustain  no  injury  by  a  change  in 
the  contract,  or  that  it  may  even  be  for  his  benefit.  He  has  a  right  to 
stand  upon  the  very  terms  of  his  contract ;  and  if  he  does  not  assent  to 
any  variation  of  it,  and  a  variation  is  made,  it  is  fatal." — Miller  v.  Stewart, 
9  IVheaton,  GSO.  Wright  v.  Johnston,  8  Wendell,  bll.  Bank  of  Wash- 
ington v.  Barrington,  2  Pennsylvania,  27.  Sasser  v.  Young,  6  Gill.  4* 
Johns.,  243.  Rathbone  v.  Warren,  10  Johns.,  587.  Manchester  Iron 
Manufacturing  Company  v.  Sweeting,  10  Wendell,  162.     Moore  v.  Payne 


SURETY.  703 

12  Wendell  JV.  Y.  Rep.,  126,  S.  P.  Commissioners  of  Berks  v.  Ross,  3 
Binn.  Penn.  Rep.,  520.  Clagett  v.  Salmon,  b  Gill,  k  Johns.  Md.  Rep., 
315.  Wheaton  v.  Rendall,  6  JVetw  Hampshire  Rep.,  505.  Grafton  Bank 
V.  iiTe/i!;,  4  ift.,  221.  -Baw/c  v.  Woodward,  5  i6.,  99.  Miller  v.  Stewart,  9 
TFAeai^.  [7.  .S.  i?cp.,  702.  i/a^/  Sf  Monstross  v.  Constant,  2  Hall,  185. 
Colemard  v.  Lamb,  15  PFewcZe//,  329.  Albany  Dutch  Church  v.  Vedder, 
14  Wendell,  165.  Blackstone  Bank  v.  M7/,  10  Pzc/c.  ./Vfe,?.  i^ep.,  129. 
Oxford  Bank  v.  Lewis,  8  Pick.,  458.  Baird  v.  i?fc^,  1  Ca//.,  18.  £'//w 
V.  5i'/>6,  2  Stewart,  63.  Hz//  v.  5w//,  1  Gi7mer,  149.  Galphin  v.  McKin- 
ney,  2  JfcCord'^  C/i.  i2ep.,  297.  ii^iVfej^  v.  Tay/or,  6  ./o/t7i5.  CA.  i^cp.,  249. 
iiiOfe  V,  Clores'  Ex'rs,  3  Dana,  193.  Miller  v.  McCann,  7  Paige,  451. 
JVorth  American  Coal  Co.  v.  Dyott,  7  Paige,  9.  T^are  v.  Culver,  2  JVe- 
t»i7/e  <§r  Perry,  126.  i/a//  v.  Co/e,  6  JVet>.  I*  Mann.,  124.  Duncan  v.  jSw^- 
ion,  1  5in^.  JV.  tS".,  431.  Davis  v.  Battine,  2  i?M^^.  ^C  Mylne,  76.  Leavitt 
V.  Savage,  4  Shepley,  ( 16  Maine  Rep.)  72.  PFa^^er^  v.  Swallow,  6  Wheat., 
466.  jDoa;  v.  TAe  Postmaster  General,  1  Peters^  S.  C,  325.  United 
States  V.  Kirkfatrick  and  others,  8  IFAea^on,  720.  United  States  v.  Fan- 
zan#,  11  Wheaton,  184.  United  States  v.  Stansbury  etal.,  1  Peters'  S.  C. 
Rep.,  475.  Hunter  v.  TAe  United  States,  5  Peters,  173.  Douglass  v. 
Reynolds,!  Peters'  S.  C.  Rep.,  113.  United  States  v.  Orr's  Admr.,8 
Peters'  S.  C.  Rep.,  399.  Sprzg^  v.  T^e  5a?iA-  of  Mount  Pleasant,  10  Pe- 
^m'  iS.  C.  Pej9.,  257.  S'amf!  case,  14  Pg;fm'  ^.  C.  i^e;?.,  201.  t/nzYed 
..Stores  V.  5o?/d,  15  Pg^ers'  5^.  C.  ilep.,  187.  PoiArer  des  06%.,  406. 
Vinnius  Quest,  lllust.,  11,  42. 

But  it  is  clear  that  a  mere  gratuitous  forbearance,  without  any  bind- 
ing agreement  or  obligation  to  refrain  from  taking  proceedings,  cannot 
exonerate  the  surety  at  law  or  in  equity. — Theobald  on  Principal  dp  Stire- 
ty,  135.  Chitty  on  Bills,  1th  ed.,  290,  Sth  ed.,  442.  Philpot  v.  Bryant,  1 
Moore  8f  Payne,  754.  Eyere  v.  Everett,  2  Russ.,  381.  ffea^/t  v.  ii^ey,  1 
Ferger  (Si*  Johnson,  434.  Orme  v.  YbM7i^,  //o/^,  JV*.  P.  C,  84.  Goring  v. 
Edmonds,  6  jBing-.,  95.  3  Jlfoore  ^  Paf/ie,  259.  Chitty,  jr.,  B.  100,  v. 
Twopenny  v.  Fou^ig-,  3  5am.  <^  Cress.,  208.  5  Dow/.  §■  Py/.,  259.  Chit- 
ty on  Bills,  1th  edit.,  213,  Sth  edit.,  445.  Ernes  v.  T^^zdowson,  4  Carr  ^T 
Paine,  151.  Thomas  v.  Courtney,  1  Parw.  (§r  ^/t/.,  1.  JYicholls  v.  J\'br- 
rm,  3  Par7i.  «§r  .yJ/d.,  41.  Tre?i^  JYavigation  Company  v.  Harley,  10 
iJas^,  34.  London  Ass.  Co.  v.  Buckle,  4  Moore,  153.  Brown  v.  Car?',  7 
Pmg-.,  508.  2  Pm.w.,  600,  S".  C.  Langdale  v.  Parry,  2  Doii;/.  4"  Py/., 
337.  Warrington  v.  Furber,  8  £as/,  242.  Phillips  v.  Astling,  2  Taunt., 
206.  Murray  v.  iiTtno-,  5  Parw.  <§r  ./^/rf.,  165.  Hallbrow  v.  Wilkins,  1 
Panr.  ^  Cress.,  10.  2  Dow;/.  (^  P.y/.,  59.  Fa7i  TFar^  v.  Woolley,  3 
Par7i.  ^  Cress.,  439.  5  Dow,'/.  ^  Py/.,  374,  5".  C.  ^/cocA;  v.  Hill,  4 
Leigh,  662.  Johnson  v.  Thompson,  4  l^a/Zs,  446.  ii/a//  v.  Constant,  2 
Hall,  185.  United  States  v.  Simpson,  3  Pennsylvania,  439.  Reynolds 
V.  TFaz-d,  5  W"e?i£/e//,  501. 

The  doctrine  that  a  mere  delay  to  sue  the  principal  does  not  dis- 
charge a  surety,  is  recognized  in  the  following  cases : — Lock  v.  United 
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States,  3  Mason,  446.  Oxford  Bank  v.  Lems,  8  Pick.,  458.  Black' 
slonc  Bank  v.  Hill,  10  Pick.,  129.  Fullam  v.  Valentine,  11  Pick.,  156. 
U7iited  States  v.  Kirkpatrick,  9  Wheaton,  737.  Dox  v.  Postmaster 
General,  1  Pei.  »S.  C,  326.  Buchanan  v.  Boardly,  4  //ar.  4'  McHen., 
41.  i7«i/j^  V.  United  States,  1  Ga//.,  32.  J5y/-7i  v.  Poany,  3  Dw., 
604.  De  i/w/  V.  Twrfte^/,  3  yea/e*-,  157.  Thursday  v.  G?-ay,  4 
Fea^e^,  518.  Co/)e  \.  Smith,  S  Serg.  ^'  Rawle,  110.  Commonwealth 
V.  Wolbert,  6  Binney,  292.  Fulton,  v.  Matthervs,  15  Johns.,  433. 
Poicell  V.  TFa/^er^,  17  Johns.,  176.  People  v.  Russell,  4  Wendell, 
570.  Townsend  v.  Riddle,  2  JYew  Hamp:,  448.  Lennox  v.  Prout,  3 
TrAea^.,  524.  McKenney  v.  Waller,  1  Leigh,  434.  Waine  v.  Kirby, 
2  Baily,  551.  Treasurers  v.  Johnson,  4  Black.,  McCord,  458.  S'Am- 
6nc/c  V.  Russell,  1  Dw.,  315.  Braman  v.  Hawk,  1,  392.  Strafford 
Bank  v.  Crosby,  8  Greenl.,  191.  ifoo-g  v.  Penn,  1  Bland,  30.  /^en- 
we&ec  i5a?j/c  v.  Tuckerman,  5  Greenleaf,  130.  Go/in  v.  JYeimcewiez, 
11  W^enc/.,  317.  Reynolds  v.  Ward,  5  TFend,501.  Slaggett  v.  Salmon, 
5  GtV/.  ^  Johns.,  314.  »S/om^  v.  Ashton,  5  Monroe,  252.  Morris  v. 
Crumney,  2  Randall,  323.  Freeman  Bank  v.  Rollins,  13  Maine,  202. 
Crane  v.  JVeivhall,  2  Pick.,  {2d  edition,)  614,  n.  1.  Andrews  v.  Bealls, 
9  Cowen,  693.  jP?-i/e  v.  Baker,  4  Pick.,  382.  Bellows  v.  Lovell,  5 
Pfc/c,  307.  Pickett  v.  Lawrf,  2  Baily,  608.  Moore  v.  Broussord,  20 
Martin'' s  Louis.,  277.  Dam  v.  Huggins,  3  JV^eio  Hamp.,  231.  JV/an- 
wz'ng-  V.  Shottwell,  2  South,  585.  Treasurers  v.  Johnson,  4  McCord, 
458.  Tfa/Tier  v.  Beardsley,  8  Wendell,  194.  De  i<r?</e  v.  T««-6e<i,  3 
Yea^e^,  157.  En'e  5a7iA;  v.  Gibson,  1  Watts,  143.  Pame  v.  Packard, 
13  Johns.,  174.  /?mg-  v.  Baldwin,  17  Johns.,  403.  Manchester  v. 
Siveeting,  10  Wendell,  162.  Hancock  v.  Bryant,  2  Yerger,  476. 
Valentine  v.  Farrington,  2  Gow,  53.  tS^ne//  v.  Reynolds,  3  Missouri, 
95.  Leavett  v.  Savage,  4  Sheply,  72.  Mahurin  v.  Pearson,  8  JVety 
Hamp.  Rep.,  539. 

A  verbal  agreement,  to  wait  till  the  debtor  can  go  to  a  certain  place 
to  procure  money  with  which  to  pay  the  debt,  is  not  such  a  prolongation 
of  time  as  will  discharge  the  surety. — Bourite  v.  Martin  et  al.,  16  Low. 
i?ep.,  133. 

The  claim  of  the  United  States  upon  an  official  bond,  and  upon  all 
the  parties  to  it,  is  not  released  by  the  laches  of  the  officer  to  whom  the 
assertion  of  this  claim  is  intrusted.  Such  laches  have  no  efTect  what- 
soever on  the  rights  of  the  United  States,  as  well  against  the  sureties,  as 
the  principal  in  the  bond. — Doa:  v.  TAe  Postmaster  General,  1  Peters^  S. 
C.  Rep.,  325.  ITu/iier  v.  TAe  t/nz7e(i  5^^a^e5,  5  Pe^er^'  5".  C.  iiep.,  173. 
Farrar  fy  Brovme  v.  T/ie  United  States,  5  Peters'  S.  C.  Rep.,  373. 
United  States  v.  Kirkpatrick  et  al.,  9  Wheaton,  720.  United  States  v. 
Vanzandt,  11  Wheaton,  184.  Postmaster  General  v.  Early,  12  Wheaton, 
136.  TAe  t/nzYed  S'/a^e^  v.  £o?/rf,  15  Pe/er^'  6'.  C.  Pep.,  187.  Hopkirk 
V.  McComco  Sf  others,  1  Brockenbrough,  220.  Pendleton's  Exrs.  v.  TAe 
United  States,  2  Brockenbrough,  76.    7%e  United  States  v.  Maurice  et  al., 
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2  Brockenbrougk,  97.     The   United   States  v.  Graves  et  al.,  2  Brocken- 
brough,  379. 

The  discharge  by  the  Secretary  of  the  Treasury,  of  the  principal  in 
a  bond  to  the  United  States,  who  is  imprisoned  under  a  ca,  sa.  issued 
against  him,  and  who  has  assigned  all  his  property  for  the  use  of  the 
United  States,  does  not  impair  or  affect  the  rights  of  the  United  States  to 
proceed  against  sureties  for  the  amount  due  upon  the  judgment  and  un- 
paid.— The  United  States  v.  Stansbury  et  al.,  1  Peters'  S.  C  Rep.,  575. 
Sibby  V.  McAllister,  8  JVew  Hamp.  Rep.,  389.  Maylor  v.  Moody,  3  Black. 
Rep.,  92. 

OF  THE  RIGHTS  AND  REMEDIES  OF  SURETIES. 

1.  What  is  the  rule  as  to  the  rights  of  the  surety  against  his  principal  1 

It  is  settled,  that  as  soon  as  the  debt  becomes  due,  by  the  terms  of 
the  contract,  a  surety  may  pay  it,  and  at  once  have  his  remedy  against 
his  principal. — 13  Johns.  Rep.,  58.  Manri  v.  Heffernau,  4  Johns.  Rep., 
461.  Sluby  V.  Champlin,  16  Mass.  Rep.,  41.  Batchelder  v.  Fisk,  17  Mass. 
Rep.,  464. 

And  it  seems  that  a  surety  who  thus  pays,  may  have  his  remedy 
against  his  co-surety,  without  showing  an  inability  in  the  principal  to  pay. 
—2  Bos.  Sf  Pull.,  268.  Cornell  v.  Edwards,  2  Bos.  Sr  Pull.,  270.  Tur- 
ner V.  Davis,  2  Esp.  JST.  P.  C,  478.  Hoyt  v.  Wilkinson,  10  Pick.  Mass. 
Rep.,  34.  S.  P.  Pigon  v.  French,  1  Wash.  U.  S.  C.  C.  Rep.,  278.  Brint- 
nal  V.  Helmes,  1  Roofs  Rep.,  291.  Bellowes  v.  Lovell,  5  Pick.  Mass. 
Rep.,  307.  United  States  v.  Simpson,  3  Perm.  Rep.,  439.  Ingalls  v.  Den- 
nett, 6  GreenUafs  Me.  Rep.,  79. 

A  surety  may  apply  to  the  court  for  relief  and  protection,  as  soon 
as  he  is  endangered. — Taylor  v.  Heriot,  4  Dessau.,  227. 

2.  What  is  the  general  rule  as  to  the  rights  of  the  surety  after  he  has 
paid  the  debt  1 

The  rule  is  undoubted,  and  it  is  one  founded  on  the  plainest  princi- 
ples of  natural  reason  and  justice,  that  the  surety,  paying  off  a  debt,  shall 
stand  in  the  place  of  the  creditor,  and  have  all  the  rights  which  he  has 
for  the  purpose  of  obtaining  his  reimbursement. 

A  surety  will  be  entitled  to  every  remedy  which  the  creditor  has 
against  the  principal  debtor,  to  enforce  every  security  and  all  means  of 
payment ;  to  stand  in  the  place  of  the  creditor,  not  only  throuo-h  the  me- 
dium of  contract,  but  even  by  means  of  securities  entered  into  without 
the  knowledge  of  the  surety  ;  having  a  right  to  have  those  securities 
transferred  to  him,  though  there  was  no  stipulation  for  that ;  and  to  avail 
himself  of  all  those  securities  against  the  debtor. — Hodgson  v.  Shaw,  3 
Mijine  Sf  Keene,  190.  Craythorne  v.  Swinburne,  14  Ves.,  159.  Cheese- 
borough  v.  Millard,  1  Johns.  Ch.  Rep.,  413.  Avery  v.  Petten,  7  Johns. 
Rep.,  211. 

Where  money  is  paid  by  a  surety  for  his  principal,  the  surety  is  sub- 
o9 
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rogated  to  all  ths  rights  of  the  creditor,  whose  debt  he  has  discharged. — 
Bank  of  Me  United  States  v.  Winston's  Exrs.,  2  Brockenbrough,  252. 
Lidderdale  v.  Robinson,  2  Brockenbroup;/),  159. 

A  surety  is  entitled  to  the  benefit  of  any  security  which  the  creditor 
may  have  taken  from  the  principal  debtor. — Pride  v.  Boyce,  1  HilTs  Eq. 
Rep.,  275.     Callum  v.  Emanuel  Gaines,  1  U.  S.  Jilab.  Rep.,  23. 

A  surety,  therefore,  in  a  joint  obligation  upon  the  death  of  the 
principal  insolvent,  leaving  the  debt  unpaid,  is  entitled  to  call  upon  the 
administration  in  equity,  to  apply  the  assets  in  his  hands  to  the  discharge 
of  the  obligation  as  a  specialty  debt,  in  preference  to  the  claims  of  the 
simple  contract  creditors. — Pride  v.  Boyce,  1  HilVs  Eq.  Rep.,  275.  Cal- 
lum V.  Emanuel  Gaines,  1  U.S.  Alabama  Rep.,  23. 

If  the  creditor  parts  with  or  renders  unavoidable  securities,  or  any 
fund,  which  he  would  be  entitled  to  apply  in  discharge  of  his  debt,  the 
security  becomes  exonerated  pro  tanto. — Callum  v.  Ema?iuel  Gaines,  1 
U.  S.  Alabama  Rep.,  23. 

In  England,  the  modern  rule  is,  that  a  surety  who  discharges  a  bond 
debt,  destroys  the  bond  and  becomes  only  a  simple  contract  creditor  of 
the  principal. — Capis  v.  Middleton,  1  Turn.  Sc  Russ.,  230.  James  v. 
Davids,  4  Russell,  217.  Hodgson  v.  Shaiv,  3  Jlylne  Hr  Keene,  183.  Rob- 
inson V.  Wilson,  2  Mad.  Rep.,  464. 

Yet  there  are  many  cases  in  which  a  surety,  paying  a  debt,  will  be 
entitled  to  stand  in  the  place  of  the  creditor,  or  to  obtain  the  full  benefit 
of  all  the  proceedings  of  the  creditor  against  the  principal.  Thus,  for  ex- 
ample, if  the  creditor,  in  case  of  the  bankruptcy  of  the  principal,  has 
proved  his  debt  before  the  commissioners,  and  then  the  surety  pays  the 
debt,  the  latter  will  be  entitled  to  the  dividends  declaring  on  his  estate, 
and  the  creditor  will  be  held  to  be  his  trustee  for  this  purpose. — Ex  parte 
Rushworth,  10  Ves.,  409.  Wright  v.  Merely,  11  Ves.,  12  ^o  23.  Watkins 
V.  Flatmagin,  3  Russ.,  421.  Ex  parte  Houston,  2  Glynn  Sf  Jameson,  36. 
Ex  parte  Gee,  1  Glynn  Sf  Jameson,  330. 

If  at  the  time  when  the  bond  of  the  principal  and  surety  is  given,  a 
mortgage  also  is  made  by  the  principal  to  the  creditor,  as  an  additional 
security  for  the  debt  ;  there,  if  the  surety  pays  the  debt,  he  will  be  enti- 
tled to  have  an  assignment  of  that  mortgage,  and  to  stand  in  place  of  the 
mortgage.  Capis  v.  Middleton,  1  Turn.  Sf-  Russ.,  224.  Dowbiggin  v. 
Bourne,  2  Young  Sf  Coll.,  471.     Hodgson  v.  Shaw,  3  Mylne  Sf  Keene,  190. 

3.  What  is  the  rule  in  the  civil  law  upon  this  subject  1 

That  the  surety  is,  upon  payment  of  the  debt,  entitled  to  be 
substitutive  to  the  creditor  by  way  of  cession  or  assignment,  and 
upon  such  cession  or  assignment,  upon  payment  of  the  debt  by  the 
surety,  the  debt  is  in  favor  of  the  surety,  treated,  not  so  much  as  paid, 
as  sold — not  as  extinguished,  but  as  transferred  with  all  its  original 
obligatory  torce  against  the  principal.  Fidejussoribiis  succurri  solet,  ut 
stipulator  compellatur  ei,  qui  solidum  solvere  paratus  est,  vendere  celerorum 
nomina.  Cum  is,  qui  et  reum  et  fidejussor es  habens,  ab  uno  ex  fidejussoribus 
acceptd  pecunid  proestat  actionesy  poterit  quidem  did.,  nullas  jam  esse  j  turn 
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suam  perceperit,  et  percepttone  omnes  literati  sunt.  Sed  non  ita  est,  non 
enim  in  solutum  accepis,  sed  quodammodo  nomen  debitoris  vendidit.  Et  ideo 
habet  actiones,  quia  tenetur  ad  ipsum,  ut  prcEstet  actiones. — Dig.,  lib.  46,  tit. 
1,  1,  17,  1,  36.  Pothier  Pand.,  lib.  4-8,  tit.  1,  no.  46.  ^nte,  sec.  327,  494. 
Post,  635  to  sec.  638.  1  Domat,  b.  3,  tit.  1,  sec.  3,  art.  6,  7.  Id.,  sec.  6, 
art.  6,  7.  Pothier  on  Oblig.,  by  Evans,  275,  280,  281,  428,  no.  556,  French 
edition. 

The  Roman  law  carried  its  doctrine  yet  farther,  in  furtherance  of 
the  great  principles  of  equity. 

It  held  the  creditor  bound  not  to  deprive  himself  of  the  power  to  cede 
his  rights  and  securities  to  the  surety,  who  should  pay  him  the  debt ;  and, 
if  by  any  voluntary  or  necessary  act  of  his  own,  such  a  cession  became 
impracticable,  the  surety  might  by  what  was  technically  called  Exceptio 
cadendarum  actionum  bar  the  creditor  of  so  much  of  his  demand  as  the 
surety  might  have  received  by  a  cession  or  assignment  of  his  liens  and 
rights  of  action  against  the  principal  debtor.  Si  creditor  a  debitore  culpoL 
su  y,  causa  ceciderit,  prope  est  ut  actione  mandati  nihil  a  mandatore  consequi 
debeat ;  cum  ipsius  vitio  acciderit,  ne  mandatori  possit  actionibus  cedere. — 
Dig.,  lib.  46,  tit.  3,  1,  95,  sec.  11.  Pothier  Pand.,  lib.  46,  tit.  1,  no.  46,47. 
Pothier  on  Oblig.,  by  Evans,  no.  275,  289,  428,  429,  430,  519,  520,  521, 
b.  522,  [no.  555,  556,  557,  558,  559,  560,  of  the  French  edit.]  Cheesebo- 
rough  v.  Millard,  1  Johns.  Ch.  Rep.,  414.  Stephens  v.  Cooper,  1  Johns. 
Ch.  Rep.,  430,  431.  Hays  v.  Ward,  4  Johns.  Ch.  Rep.,  130.  Pothier  on 
Oblig.,  no.  496,  519,  520.     1  Story's  Eq.  Jurisp.,  479. 

After  the  surety  has  paid,  if  he  has  procured  a  subrogation  to  the 
rights  and  actions  of  the  creditor,  he  may  exercise  them  against  the 
debtor,  as  the  creditor  himself  might  have  done. 

That  the  payment  made  by  the  surety  should  entitle  him  to  these 
actions,  it  is  requisite  : — 

1st.  That  the  surety  shall  not  by  his  own  fault  have  neglected  any 
jin  de  non  recevoir,  which  he  might  have  opposed  to  the  creditor. 

2d.  That  the  payment  shall  have  been  valid,  and  liberated  the  prin- 
cipal debtor. 

3d.  That  the  principal  debtor  shall  not  have  paid  a  second  time 
through  the  fault  of  his  surety. — Pothier  des  Oblig.,  J^o.  432. 

Where  the  surety  is  sued  on  a  bond  given  for  an  illicit  or  illegal  con- 
sideration before  a  competent  tribunal,  and  makes  all  the  defence  in  his 
power  to  avoid  the  obligation,  and  fails,  and  afterwards  to  avert  seizure 
or  arrest,  releases  errors,  and  pays  the  judgment  obtained  against  him, 
his  principal  will  be  bound  to  reimburse  him. — Montgomery  v.  Russell, 
10  Lou.  Rep.,  338. 

A  surety's  cause  of  action  against  a  co-surety,  or  his  representatives, 
for  contribution,  accrues  when  and  not  before  he  pays  the  debt  of  the 
principal. — Wood  v-  Leland,  1  Metcalf,  387. 

4.  What  is  the  rule  as  to  contribution  between  sureties'? 

Contribution  among  co-sureties  was  originally  founded  on  the  maxim 
that  "  equality  is  equity,"  among  those  who  stand  in  the  same  situation. 
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This  maxim  can  onJy  be  applied  to  those  whose  situations  are  equal, 
otherwise  equality  is  not  equity ;  and  hence,  if  one  surety  stipulate  for 
a  separate  indemnity,  the  equality  of  situation  between  him  and  his 
co-surety  ceases,  and  the  maxim  does  not  apply. — Moore  v.  Moore,  4* 
Hawks,  358. 

Where  there  are  several  distinct  bonds  with  different  penalties,  and 
a  surety  upon  one  bond  pays  the  whole,  the  contribution  between  the 
sureties  is  in  proportion  to  the  penalties  of  their  respective  bonds.  But 
as  between  the  sureties  to  the  same  bond,  the  general  rule  is  that  of 
equality  of  burthen  inter  sese. — Deering  v.  Earl  of  Winchebea,  1  Cose, 
R.,  3 IS.     S.  C,  2  £os.  Sf  Pull,  270. 

Sureties  are  not  only  entitled  to  contributions  from  each  other  for 
moneys  paid  in  discharge  of  their  joint  liabilities  for  the  principal;  but 
they  are  also  entitled  to  the  benefit  of  all  securities,  which  have  been 
taken  by  any  one  of  them  to  indemnify  himself  against  such  liabilities. — 
Theobald  on  Principal  and  Surety,  ch.  11,  sec.  283.  Swain  v.  Wall,  1  Ch 
Rep.,  U9. 

5.  What  is  the  effect  of  a  discharge  of  one  surety  upon  the  liabilities 
of  his  co-surety  1 

It  seems  now  clearly  established  at  law,  that  a  release  or  discharge 
of  one  surety  by  the  creditor  will  operate  as  a  discharge  of  all  the  other 
sureties,  even  though  it  may  be  founded  on  a  mere  mistake  of  law;  but 
it  may  be  doubtful  whether  the  same  rule  will  be  allowed  universally  to 
prevail  in  equity. — jXichohon  v.Revell,  4  Jldolph  6f  Ellis,  675.  S.  C.,  6 
Mv.  Sr  Mann.  72.,  200.     Ante,  sec.  112. 

In  Ex  parte  Gifford,  6  Ves.  805,  Lord  Eldon  held,  that  a  discharge  of 
one  surety  did  not  discharge  the  other  sureties  ;  and  that,  as  each  surety 
was  bound  to  contribute  his  share  towards  the  general  payment,  no  one 
could  recover  over  against  another,  who  had  been  discharged,  unless  for 
the  excess  paid  by  him  beyond  his  due  proportion. 

Pothier  adopts  very  much  the  sam^^  principles  and  reasoning  as  Lord 
Eldon,  asserting  that  the  release  of  the  creditor  of  one  debtor  would  liber- 
ate all  the  others,  if  the  creditor  meant  thereby  to  extinguish  the  debt, 
but  not  if  the  creditor  meant  to  reserve  his  right  against  the  other  co- 
debtors  for  their  proportions. —  1  Pothier  on  Oblig.,  by  Evans,  Jfo.  275, 
278,  279,  280,  281,  Id.,  jYo.  521,  (556.) 

Pothier  has  also  treated  the  point  of  a  discharge  of  one  surety,  dis- 
charging the  other  sureties  for  such  proportion  of  the  debt  as,  on  payment 
of  the  whole  debt,  they  could  have  had  recourse  to  him  for. — Pothier  on 
Oblig.,  by  Evans,'  Xo.  275,  277,  280,  281,  428,  429,  445,  519,  520,  521 
522,  B.  523,  (Xo.  556,  557,  558,  559,  560  of  the  French  editions.)  The 
rule  of  the  civil  law  is  the  same.  Si  ex  duobus,  qui  apud  te  fidejusserant 
171  viginti,  alter  ne  ab  eopeteres  quinque  tibi  dederit,  vel  promiserit  ;  nee  alter 
liberabitur  ;  et  si  ab  altera  quindecim  petere  institueris,  nulla  exceptione 
{cadendarum  actionum)  summoveris.  Reliqua  autem  quinque,  si  a  priore  fide- 
jussore  petere  institueris,  doli  mali  exceptione  summoveris.  Dig.,  Lib.  47 
tit.  1,  1,  15,  sec.  1.     Pothier,  Pand.,  Lib.  46,  tit.  1,  Xn.  47. 
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TRUSTS. 


1.  What  is  a  trust  1 


It  is  a  personal  obligation  for  paying,  delivering  or  performing  any- 
thing, where  the  person  trusting  has  no  real  right  or  security,  for  by  that 
act  he  confides  altogether  to  the  faithfulness  of  those  intrusted.  This  is 
its  most  general  meaning,  and  includes  deposits,  bailments  and  the  like. 
In  its  more  technical  sense,  it  may  be  defined  to  be  an  obligation  upon  a 
person,  arising  out  of  a  confidence  reposed  in  him,  to  apply  property  faith- 
fully and  according  to  such  confidence. —  Willis  on  Trustees,  1.  4  Kent 
Com.,  29.5.  2  Fonb.  Eq.,  1.  1  Saund.  Uses  and  Tr.,  6.  Coop.  Eq.  PL 
Inlrnd.,  27.  3  Bl.  Com.,  431.  For  the  origin  of  trusts  in  the  civil  law, 
see  5  Foull.  Dr.  Civ.  Fr.,  liv.  3,  tit.  2,  c.  1,  JVb.  18.  1  Brown's  Civil 
Law,  190. 

A  trust,  in  the  most  enlarged  sense,  in  which  that  term  is  used  ia 
English  jurisprudence,  may  be  defined  to  be  an  equitable  right,  title,  or  in- 
terest in  property,  real  or  personal,  distinct  from  the  legal  ownership 
thereof. 

In  other  words,  the  legal  owner  holds  the  direct  and  absolute  domi- 
nion over  the  property  in  the  view  of  the  law  ;  but  the  income,  profits  or 
benefits  thereof  in  his  hands  belong  wholly,  or  in  part,  to  others. 

The  legal  estate  in  the  property  is  thus  made  subservient  to  certain 
uses,  benefits,  or  charges  in  favor  of  others.  And  these  uses,  benefits,  or 
charges,  constitute  the  trusts,  which  courts  of  equity  will  compel  the 
le^al  owner,  as  trustee,  to  perform  in  favor  of  the  cestui  que  trust,  or  bene- 
ficiary.— 1  Story^s  Equity  Jurisp.,  230. 

2.   What  is  necessary  to  raise  a  trust  1 

Three  things  are  said  to  be  indispensable,  to  constitute  a  valid  trust: 
1st,  Sufficient  words  to  raise  it ;  2d.  A  definite  subject  ;  and  3d.  A  cer- 
tain or  ascertained  object. — Cruwys  v.  Coleman,  9  Ves.,  323. 

Any  writing  sufficiently  evincive  of  a  trust,  as  a  letter  or  other  writ- 
ing of  a  trustee,  stating  the  trust,  or  any  language  in  writing,  clearly  ex- 
pressive of  a  trust  intended  by  the  party,  although  in  the  form  of  a  desire, 
or  a  request,  or  a  recommendation,  will  create  a  trust  by  implication. 
And  where  a  trust  is  created  for  the  benefit  of  a  third  person,  although 
without  his  knowledge,  he  majr  afterwards  affirm  it,  and  enforce  the  exe- 
cution of  it  in  his  own  favor. — Fonbl.  Eq.,  b.  2,  ch.  2,  sec.  4.  Crookev. 
Brooking,  2  Vern.,  108,  107.  Inchiquin  v.  French,  1  Cox,  1.  Smith  v. 
Jlttersall,  1  Ilus.  Rep.,  266.  Duke  of  Cumberland  v.  Codrington,  3  Johns, 
Ch.  Re.p.,  261.  Shepherd  v.  Mclvers,  4  Johns,  Ch.  Rep.,  136.  J\'elson  v. 
Blight,  1  Johns.  Cas.,  205.  Wetson  v.  Barker,  12  Johns.  Rep.,  276.  J\Io- 
ses  v.  Murgatroid,  1  Johns.  Ch.  Rep.,  119,  129,  473.  JSTicholl  v.Mumford, 
4  Johns.  Ch.  Rep.,  529.  Hamilton  v.  Houghton,  2  Bligk.Rep.,  171,  189. 
Brasher  v.  West,  7  Peters'  Rep.,  608.  J\Iarburry  v.  Brooks,  7  Wheaton's 
Rep.,  556.  11  Wheaton's  Reports,  78.  Smith  v.  Wheeler,  1  Vent.,  128. 
Small  v.  Marwood,  9  Barn.  Sr  Cress.,  300.     J^icholl  v.  Mumford,  4  Johns. 
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Ch.  Rep.,  529.  Xielson  v.  Blight,  1  Johns.  Cos.,  205.  United  States  v. 
Hoidand,  4-  Wheatori's  Reports,  108.  United  States  v.  Hunter,  5  Mason^s 
Rep.,  62.     S.  C,  5- Peters'  Rep.,  173. 

3.  What  is  necessary  to  create  a  resulting  trust"? 

To  create  a  resulting  trust,  there  must  be  an  original  agreement  cre- 
ating the  trust  at  the  time  of  the  purchase,  or  at  least  at  the  time  when 
the  contract  for  the  purchase  takes  effect,  and  is  executed  by  an  appropri- 
ation of  it  as  partnership  property  ;  and,  as  a  general  rule,  a  resulting 
trust  cannot  arise  in  contradiction  to  the  terms  of  the  deed. — 2  Mason's 
i?.,  203.     3  Mason's  R.,  347.     Hoxie  v.  Carr  et  al.,  1  Sumner,  p.  189. 

Where  a  trustee  purchases  lands  with  the  trust  money,  and  takes  a 
conveyance  in  his  own  name,  a  trust  will  result,  and  evidence  may  be 
given  aliunde,  that  the  purchase  was  made  with  trust  money,  although 
denied  by  the  defendant's  answer. — Ba/guy  v.  Hamilton,  Ryal  v.  Ryal, 
cited  in  Lane  v.  Dighton,  Ambler,  409.  Vid.  Fonblnnque's  notes.  Trea- 
tise of  Equity,  book  2,  ch.  5,  sec.  1.     ^pp.  to  Potliier. 

Uses  or  trusts,  to  be  raised  by  anj''  covenant  or  agreement  of  a  party 
in  equity,  must  be  founded  on  some  meritorious  or  some  valuable  con- 
sideration ;  for  courts  of  equity  will  not  enforce  a  mere  gratuitous  gift 
(donum  gratui/um),  or  a  mere  moral  obligation.  Hence  it  is,  that  if  tliere 
be  a  mere  voluntary  executory  trust  created,  courts  of  equity  will  not  en- 
force it.  And  upon  the  same  ground,  if  two  persons,  for  a  valuable  con- 
sideration, as  between  themselves,  covenant  to  do  some  act  for  the  benefit 
of  a  third  person,  who  is  a  mere  stranger  to  the  consideration,  he  cannot 
enforce  the  covenant  against  the  two,  although  each  one  might  enforce  it 
against  the  other.  But  it  is  otherwise  in  cases  where  the  use  or  trust  is 
already  created  and  vested,  or  otherwise  fixed  in  the  cestui  que  trust ;  or 
where  it  is  raised  bv  a  last  will  and  testament. — 2  Fonbl.  Eq.,  b.  1,  ch.  2, 
sec.  2,  and  notes  {t\G.  J.)  2  Bl.  Com.,  330.  1  Fonbl.  Eq.,  b.  1,  ch.  6, 
sec.  8.  Coleman  v.  Sorrell,  1  Ves.  Jr.,  ^3,  54,  Collyear  v.  Countess  of 
Mtilgrave,  2  Keen,  81,  97,  98.  Ellis  y.  J\''immo,  Lloyd  Sr  Gould's  Reports, 
333.  Holli'Way  v.  Heddington,  8  Si/n.  Rep.,  324.  Gaskell  v.  Gaske'l,  2 
Young  S,'  Jerv.,  502.  Collinsonv.  Patrick,  'I  Keen's  Rep.,  123,  134.  Sut- 
ton V.  Clietwynd,  3  Meriv.  Rep.,  249.  1  Turn.  &>  Rvss.,  296.  1  Fonbl. 
Eq.,  b.  1,  ck.  2,  sec.  2,  notes  F.  G.  1  Fonbl.  Eq ,  b.  1,  ch.  6,  sec.  9,  note 
R.  Lechmere  v.  Earl  of  Carlisle,  3  P.  Will.,  222.  .Austin  v.  Taijor, 
Ambler's  Rep.,  376.  S.  C,  1  Eden's  Rep.,  361.  Bunn  v.  Winthorpe,  1 
Johns.  Chancery  Rep.,  329.  Peier  v.  Espinasse,  2  Mylne  Sr  Keen,  496. 
Lewin  on  Trusts,  ch.  9,  p.  110,  to  section  137.  2  Story  on  Equity  Juris- 
prudence, 236. 

4.  What  is  the  rule  as  to  the  powers  of  a  trustee  over  the  trust  prop- 
erty 1 

What  powers  may  be  properly  exercised  over  trust  property  by  a 
trustee,  depends  upon  the  nature  of  the  trust,  and  sometimes  upon  the 
character  and  situation  of  the  cestui  que  trust  /  where  the  cestui  que  trust  is 
of  age,  and  sui  juris,  the  trustee  has  no  right  (unless  express  power  is 
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given)  to  change  the  nature  of  the  estate,  as  by  converting  land  into  mo- 
ney, or  money  into  land,  so  as  to  bind  the  cestui  que  trust.  But  where  the 
cestui  que  trust  is  not  of  age,  or  sui  juris,  it  is  frequently  necessary  to  his 
interests,  that  the  trustee  should  possess  the  power,  and  in  case  his  inter- 
ests require  the  conversion,  the  act  of  the  trustee,  bona  fide  done  for  such 
a  purpose,  seems  to  be  justifiable. — 2  Fonbl.  Eq.,  b.  2,  ch.  7,  sec.  1,  note 
Jl.     2  Story's  Com.  on  Eq.  Jurisp.,  p.  242. 

5.  Into  what  two  classes  are  trusts  usually  divided  \ 

Into  express  trusts,  and  implied  trusts.  The  latter  comprehending 
all  these  trusts,  which  are  called  constructive  and  resulting  trusts.  Ex- 
press trusts  pre  those  which  are  created  by  the  direct  and  positive  acts  of 
the  parties  by  some  writing,  or  deed,  or  will. 

The  most  usual  cases  of  express  trusts  are  found  in  preliminary  seal- 
ed agreements,  such  as  marriage  articles,  or  articles  for  the  purchase  of 
lands ;  or  in  formal  conveyances,  such  as  marriage  settlements,  term  for 
years,  mortgages,  and  other  conveyances  and  assignments  for  the  payment 
of  debts,  or  for  raising  portions,  or  for  other  special  purposes  ;  or  in  last 
wills  and  testaments,  in  a  variety  of  bequests  and  devises  involving  fidu- 
ciary interests  for  private  benefit,  or  for  public  charity. — 2  Story's  Com. 
on  Eq.  Jurisp.,  244. 

6.  Into  what  two  general  classes  are  implied  trusts  divided"? 

1st.  Those  which  stand  upon  the  presumed  intention  of  the  parties  ; 
2d.  Those  which  are  independent  of  any  such  intention,  and  are  forced 
upon  the  conscience  of  the  party  by  operation  of  law  ;  as,  for  example, 
in  cases  of  meditated  fraud,  imposition,  notice  of  an  adverse  equity,  and 
other  cases  of  a  similar  nature. — 2  Story's  Com.  on  Eq.  Jurisp.,  43S. 

A  common  transaction  which  gives  rise  to  the  presumption  of  an 
implied  resulting  use  or  trust,  is  where  a  conveyance  is  made  of  land  or 
other  property  without  any  consideration  express  or  implied,  or  any  dis- 
tinct use  or  trust  stated. 

The  same  principle  applies  to  cases  where  a  man  makes  a  feoffment, 
or  other  conveyance,  and  parts  with  or  limits  a  particular  estate  only,  and 
leaves  the  residue  undisposed  of. 

In  such  a  case,  the  residue  will  result  to  the  use  of  the  feofifer  or 
grantor,  even  though  the  feoflment  or  conveyance  be  made  for  a  con- 
sideration. 

The  same  principle  applies  to  cases  where  the  whole  of  the  estate  is 
conveyed  or  devised,  but  not  for  particular  objects  and  purposes,  or  on 
particular  trusts.  In  all  such  cases,  if  those  objects  or  purposes,  or  trusts, 
by  accidents  or  otherwise,  fail,  and  do  not  take  effect — if  they  are  all  ac- 
complished and  do  not  exhaust  the  whole  property — there,  a  resulting 
trust  will  arise  for  the  benefit  of  the  grantor  or  devisor  and  his  heirs. — 2 
Fonblanque's  Equity,  b.  2,  ch.  5,  sec.  1,  note  A.  Id.,  b.  2,  ch.  8,  sec.  2,  note 
Jl.  Cruse  V.  Barley,  3  P.  Will.,  20.  Ripley  v.  Waterworth,  7  Ves.,  425, 
435.  2  Powel  on  Devises,  by  Jarman,  ch.  3,  p.  32  to  36,  and  ch.  4,  p.  11  to 
102.     4  Kent's  Com.,  lee.  61,  p.  307,  3c?  edit.     Jeremy  on  Eq.  Jurisd.,  b. 
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1,  ch.  1,  sec.  2,  p.  13.  Id.,  p.  130,131.  Hobert  v.  Countess  of  Sufolk,  2 
Ver7i.,  64-4..  Hill  v.  Bishop  of  London,  1  ^//c.,  618,  6 19,  620.  Robinson  v 
Tfl(//o;-,  1  Fe.?.  Jm«.,  44.  i\  C,  2  5/o.  CA.  /?«/?..  589.  Stansfie/d  v.  //a- 
bergham,  10  Tm.,  273.  Tregonwell  v.  Sydenham,  3  Dow''s  Rep.,  194.  Chitiy 
V.  Parker,  2  Fes.  Jura.,  271. 

Upon  similar  grounds,  where  a  man  buys  land  in  the  name  of  another, 
and  pays  the  consideration  money,  the  land  will  generally  be  held  by  the 
grantee  in  trust  for  the  person  who  so  pays  the  consideration  money. — 
Com.  Dig.  Chancery,  W.  3.  2  Fonhl.  Eq.,  b.  2,  ch.  5,  sec.  1,  note  Jl.  3 
Woodts,  sec.  57,  p.  438,  439.  Co.  Lift.,  290,  b.  Butlers,  note  (1),  sec.  8. 
Sugden  on  Vendors,  ch.  15,  sec.  2,  p.  615  ^o  620,  Ith  edition.  Bac.  jlbr. 
Uses,  (\).  Id.  Trusts,  (C).  Young  v.  Peachy,  1  ^tk.,  256.  Lloyd  v. 
Spillett,  2  ^<A;.,  150.  -S'co«  v.  Fenholet,  1  Bro.  Ch.  Rep.,  69,  70.  Lone 
V.  Dighton,  Jl7nbler''s  Rep.,  4-09, 'ill.  Finch  v.  Finch,  15  Fes.,  50.  J\Ia- 
creth  V.  Simmonds,  15  Ves.,  350.  Wray  v.  Steele,  2  Fes.  4"  Beam.,  388.  2 
JV/ff(/.  C/2.  i2ep.,  98.  5o?/(/  v.  McLeon,  1  Johns.  Ch.  Rep.,  582.  Boitsford 
V.  Burr,  2  Johns.  Ch.  Rep.,  405.  Steere  v.  Steere,  5  Johns.  Ch.  Rep.,  1. 
Puwel  V.  Monson  and  Brimfield  Manufacturing  Co.,  3  Mason's  Repoits, 
362,  363.  4  Kent's  Com.,  Led.  61,  ;?.  305,  306,  U  edit.  2  Mad.  Chan.  Pr., 
97,  98,  108.  Jackson  v.  Moore,  6  Cowen's  Rep.,  706.  Jeremy  on  Eq. 
Jurisd.,  b.  1,  cA.  1,  sec.  2,  ;).  85  to  94. 

The  same  doctrine  is  applied  to  cases  where  securities  are  taken  in 
the  name  of  another  person.  As  if  A.  takes  a  bond  in  the  name  of  B.,  for 
a  debt  due  to  himself,  B.  will  be  a  trustee  of  A.  for  the  money. — Ebrand 
V.  Dancer,  2  Ch.  Cas.,  26.  S.  C,  1  Eq.  Mr.,  3S2,  pi.  11.  2  Mad.  Ch. 
Pr.,  101.  Lloyd  v.  Read,  1  P.  Will.,  607.  Rider  v.  Kidder,  10  Ves., 
366. 

There  is  an  exception  to  the  doctrine  of  a  resulting  trust  in  favor  of 
a  purchaser  who  pays  the  money  and  takes  the  conveyance  in  the  name 
of  a  third  person. 

Thus,  if  an  alien,  for  the  purpose  of  evading  any  law  of  a  state,  pro- 
hibiting aliens  from  holding  real  estate,  should  purchase  land,  and  pay  the 
money,  and  take  a  conveyance,  in  the  name  of  a  third  person,  without  any 
written  declaration  of  trust,  there,  courts  of  equity  would  never  raise  or 
enforce  a  resulting  trust  in  favor  of  the  alien  purchaser,  in  fraud  of  the 
rights  of  the  state,  or  the  law  of  the  land. — Legget  v.  Dubois,  5  Paige's 
R^ep.,  114. 

If  an  agent  who  is  employed  to  purchase  for  another,  purchases  in 
his  own  name,  or  for  his  own  account,  he  will  be  held  to  be  a  trustee  of 
the  principal  at  the  option  of  another.  So,  if  he  is  employed  to  purchase 
up  a  debt  of  his  principal,  and  he  does  so  at  an  undervalue  or  discount, 
the  principal  will  be  entitled  to  the  benefit  thereof,  in  the  nature  of  a 
trust.— Lees-  v  J\"uttall,  1  Russ.  £>•  Mylne,  53.  S.  C,  Tamlyn's  R.,  382 
Carter  v.  Palmer,  11  Bligh.  R.,  397,  418,  419. 

Upon  grounds  of  an  analogous  nature,  the  general  doctrine  proceeds, 
that  whatever  acts  are  done  by  trustees  in  regard  to  the  trust  property, 
shall  be  deemed  to  be  done  for  the  benefit  of  the  cestui  que  trust,  and  not 
for  the  benefit  of  the  trustee. — 4  Kent's  Com.,  lee.  51,  p.  306,  307,  2rf  edit. 
Davoue  v.  Fanning,  2  Johns.  Ch.  R.,  252. 
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So,  if  money  is  devised  to  be  laid  out  in  the  purchase  of  land,  which 
is  to  be  settled  on  one  and  his  heirs,  the  person  for  whose  benefit  the 
purchase  js  to  be  made,  may  come  into  a  court  of  equity  and  have  the 
money  paid  to  him,  without  any  purchase  of  the  land  5  for  he  has  a  com- 
plete title  to  the  same  as  owner. — Riddle  v.  Manderville,  5  Crunch.,  p. 
32'2.     Baker  v.  Whiti?ig^  3  Swnner,  46. 

Another  illustration  of  implied  trusts  may  be  found  in  the  common 
case  of  a  suit  in  equity  by  a  creditor  of  an  estate,  to  recover  his  debt 
from  legatees  or  distributees,  who  have  received  payment  of  their  claims 
from  the  executor  (acting  by  mistake,  but  bond  fide  and  without  fault), 
before  a  due  discharge  of  all  the  debts.  In  such  a  case,  the  executor 
who  has  so  distributed  the  assets,  may  be  sued  at  law  by  the  creditor. 

A  case  of  an  analogous  nature,  is  that  of  partnership  property,  on 
which  the  joint  creditors,  in  case  of  insolvency,  are  deemed  in  equity  to 
have  a  right  of  priority  of  payment,  before  the  private  creditors  of  any 
separate  partner.  The  joint  property  is  deemed  a  trust  fund,  primarily 
to  be  applied  to  the  discharge  of  the  partnership  debts,  against  all  persons 
not  having  a  higher  equity. — 2  Story^s  Eq.  Juris..,  500. 

Wherever  the  property  of  a  party  has  been  wrongfully  misapplied, 
or  a  trust  fund  has  been  wrongfully  converted  into  another  species  of 
property,  if  its  identity  can  be  traced,  it  will  be  held  in  its  new  form 
liable  to  the  rights  of  the  ox'i^'mdX  owner.,  ov  cestui  que  trust. — Ex  parte 
Dumas,  1  .^tk.,  232.  Scott  v.  Surman,  Willes''  Rep.,  400.  Thompson  v. 
Perkins,  3  Mason's  Rep.,  232.  Burdett  v.  Willett,  2  Vern.  Rep.,  638. 
Griggs  V.  Cocks,  4  Simoti's  Rep.,  438.  Lenchv.  Lench,  10  Ves.,  511.  Ex 
parte  Morgan,  12  Ves.,  6. 

Thus,  for  instance,  if  A.  is  trusted  by  B.  with  money  to  purchase  a 
horse  for  him,  and  A.  purchases  a  carriage  with  the  money,  in  violation 
of  the  trust,  B.  is  entitled  to  the  carriage,  and  may,  if  he  chooses  so  to 
do,  sue  for  it  at  law.  So  if  A.  entrusts  money  with  a  broker,  to  buy  Bank 
of  England  stock  for  him,  and  he  invests  the  money  in  American  stocks, 
A.  is  entitled  to,  and  may  maintain  an  action  at  law  for  those  stocks,  in 
whosesoever  hands  lie  finds  them,  not  being  a  purchaser  for  a  valuable 
consideration,  without  notice. — Taylor  v.  Plumer,  3  Maul e  df  Selw.,  274, 
575,  576.  Ord  v.  JVbe/,  5  Mad.  Rep.,  438.  Com.  Dig.  Chan.,  4  PF.,  29. 
Lan'^  V.  Dighton,  Ambler's  Rep.,  409:  3  Maule  dr  Selw.,  579.  Boyd  v. 
McLeon,  1  Johns.  Chan.  Rep.,  5S2.  Lewis  v.  Maddocks,  17  Ves..,  57. 
Phnyre  v.  Perce,  3  Dow's  Rep.,  116.  Sugden  on  Vendors,  ch.  15,  sec.  3,  p. 
628,  1th  edit.  Llebmnn  v.  Harcourt,  2  Meriv.  Rep.,  513.  Murray  v.  Syl- 
burn,  2  Johns.  Ch.  Rep.,  442. 

Wherever  a  trustee  is  guilty  of  a  breach  of  trust,  by  the  sale  of  the 
trust  property  to  a  bona  fide  purchaser,  for  a  valuable  consideration,  with- 
out notice,  the  trust  in  the  property  is  extinguished.  Btrt  if  afterwards 
he  should  re-purchase,  or  otherwise  become  entitled  to  the  same  pro- 
perty, the  trust  would  revive  and  reattach  it  in  his  hands. 

7.  What  are  the  general  rules  established  in  equity,  concerning  the 
duties  of  trustees  X 

It  is  not  easy,  in  a  great  variety  of  cases,  to  say  what  the  precise 
90 
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duty  of  a  trustee  is  ;  and  therefore  it  often  becomes  indispensable  for  hinrj, 
before  he  acts,  to  seek  the  aid  and  direction  of  a  court  of  equity. 

In  a  general  sense,  a  trustee  is  bound,  by  hia  implied  obligation,  to 
perform  all  those  acts  which  are  necessary  and  proper  for  the  due  execu- 
tion of  the  trust  which  he  has  undertaken. — Com.  Dig.  Chancery,  4  W.^ 
25.     2  Story^s  Equity  Jurisp.,  p.  510. 

In  resp  'Ct  to  the  preservation  and  care  of  trust  property,  it  has  been 
said  that  a  trustee  is  to  keep  it  as  he  keeps  his  own.  And,  therefore,  if 
he  is  robbed  of  money  belonging  to  his  cestui  que  trust,  without  his  own 
default  or  negligence  (or  perhaps,  strictly  speaking,  without  his  own  gross 
default  or  negligence),  he  will  not  be  chargeable.  He  is  even  allowed  in 
equity,  to  estabfish,  by  his  own  oath,  the  amount  so  lost;  for  he  cannot 
possibly,  in  ordinary  cases,  have  any  other  proof. — Story  on  Bailments, 
sec.  Hi,  283.  Morely  v.  Morely,  2  Ck.  Cas.,  2.  Knight  v.  Lord  Plymouth^ 
3  Jltk.,  480.  Jones  v.  Lewis,  2  Ves.,  240.  2  Fonbl.  Equity,  b.  2,  ch.  7, 
sec.  5.     2  S/or}fs  Corn,  on  Eq.  Jurisp.,  p.  512. 

If  a  trustee  should  invest  trust-money  in  mere  personal  securities, 
however  unexceptionable  they  might  seem  to  be,  in  case  of  any  loss  by 
the  insolvency  of  the  borrower,  he  would  be  held  responsible  ;  for,  in  all 
cases  of  this  sort,  courts  of  equity  require  security  to  be  taken  on  real 
estate,  or  some  other  thing  of  permanent  value.  Nay,  it  will  be  at  the 
peril  of  the  trustee,  if  trus't-money  comes  to  his  hands,  such  as  a  debt 
due  from  a  third  person,  to  suffer  it  to  remain  upon  the  mere  personal 
credit  of  the  debtor,  although  the  testator,  who  created  the  trust,  had 
left  it  in  that  very  state. 

The  principle  is  even  carried  further;  and,  in  cases  of  personal  se- 
curities taken  by  a  trustee,  he  is  made  responsible  for  all  deficiencies,  and 
is  also  chargeable  for  all  profits,  if  any  are  made. — ^'Idye  v.  Fenilleteau,  1 
Cox  Rep.,  24.  Ryder  v.  Rickerton,  i  Swanst.  Rep.,  80,  S.  C.  1  Edens 
Rep.,  149.  Holmes  v.  Bring,  2  Cox  Rep.,  1.  Walker  v.  Stewart,  Coopir''s 
Eq.  Rep.,  6.  Walker  v.  Simonds,  3  Swanst.,  62,  63.  Smith  v.  Smith,  4t 
Johns.  Ch.  Rep.,  383.  Loivson  v.  Copeland,  2  Bro.  Ch.  Rep.,  156.  Powell 
V.  Evans,  5  Ves.,  844.     Tibbs  v.  Carpenter,  1  Jyludd.  Rep.,  290. 

The  jurisdiction  of  courts  of  equity,  in  regard  to  trust  as  well  as  to 
other  things,  is  not  confined  to  cases  where  the  subject  matter  is  within 
the  absolute  reach  of  the  process  of  the  court  called  upon  to  act  upon  it ; 
so  that  it  can  be  directly  and  finally  disposed  of,  or  affected  by  the  decree. 
If  the  proper  parties  are  within  the  reach  of  the  process  of  the.court,  it 
will  be  sufficient  to  justify  the  assertion  of  full  jurisdiction  over  the  sub- 
ject matter  in  controversy. — Mead  v.  Perritt,  2  Paige's  Rep.,  592.  Mitchell 
V.  Bunch,  2  Faige's  Rep.,  606,  615.  Com.  Dig.  Chancery,  4  W.,  27.  2 
Story^s  Com.  Eq.  Jurisp.,  p.  515,  529. 
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1.  What  is  a  will  1 

A  will  is'a  disposition  of  real  and  personal  property,  to  lake  efTect 
after  the  death  of  the  testator.  When  the  will  operates  upon  personal 
property,  it  is  sometimes  called  a  testament ;  and  when  upon  real  estate, 
a  devise  ;  but  the  more  general  and  the  more  popular  denomination  of  the 
instrument,  embracing  equally  real  and  personal  estates,  is  that  of  the  last 
will  and  testament. — 4  Kent,  p.  501.  Howard  in  his  Diet,  de  la  Cont.  de 
Vorm,  vol.  1,  p.  197,  gives  the  true  derivation  of  the  word  "  devise  :"  "  de- 
vise {divisa^  marque  le  division  de  partage  de  terres  ;  ce  mot  vient  du  Latin 
^divide.'  " — Crosley  on  Wills,  1,  7}ote.  The  definition  of  a  will  or  testa- 
ment, given  by  iViodestinus  in  the  Roman  law,  has  been  justly  admired  for 
its  precision.  Testamentum.  est  voluntatis  nostrtz  justa  sententia  de  eo 
quod  quis  post  mortem  suam  fieri  velit. — Dig.  28,  1,  1.  Vinnius  thinks, 
however,  that  it  would  be  a  more  perfect  definition  to  say,  Testamentum 
est  suprema  contestatio  in  id  solemniter  facta,  ut  quern  volumus,  pobt  mortem 
nostram  kabeamus  hceredem. —  Vinn.  Com.  in  Inst.,  lib.  2,  tit.  10.  Etym., 
sec.  2.  • 

A  man's  children  or  nearest  relations  are  usually  about  him  on  his 
death  bed,  and  are  the  earliest  witnesses  of  his  decease.  They  become, 
therefore,  generally  the  next  immediate  occupants,  till  at  length,  in  pro- 
cess of  time,  this  frequent  usage  ripened  into  general  law.  And,  there- 
fore, also,  in  the  earliest  nges,  on  failure  of  children,  a  man's  servants 
born  under  his  roof,  were  allowed  to  be  his  heirs,  being  immediately  on 
the  spot  when  he  died  ;  for  we  find  the  old  patriarch  Abraham  expressly 
declaring  that  "since  God  had  given  him  no  seed,  his  steward  Eliezer, 
ine  born  in  his  house,  was  his  heir." — 2  Blackstone's  Commentaries,  p.  12, 
and  behold  the  word  of  the  Lord  came  unto  him  saying:  This  shall  not 
be  thine  heir,  but  he  that  shall  come  forth  out  of  thine  own  bowels  shall 
be  thine  heir. — Ge7iesis,  ch.  15,  verse  4. 

Wills,  testaments,  rights  of  inheritance  and  succession,  are  all  of 
them  creatures  of  the  civil  and  municipal  laws,  and,  accordingly,  are  in  all 
respects  regulated  by  them  ;  every  distinct  country  having  different  cere- 
monies and  requisites  to  make  a  testament  completely  valid. — 2  Blackst. 
Com.,  p.  12. 

The  law  of  our  nature,  by  placing  us  under  the  irresistible  influence 
of  the  domestic  affections,  has  sufficiently  guarded  against  any  great  abuse 
of  the  power  of  testamentary  disposition,  by  connecting  our  hopes  and 
wishes  with  the  fortunes  of  our  posterity.  In  the  primitive  age  of  many 
nations,  wills  were  unknown.  This  was  the  case  with  the  ancient  Ger- 
mans, and  with  the  laws  of  Lycurgus,  and  with  the  Athenians  before  the 
age  of  Solon. — 4i  Kent,  501.  Successores  sui  cuiqne  liberi  et  ?iullum  le^ta- 
mentum. — Tacit.  J\I.  C,  ch.  20.  Taylor's  Elen.  of  the  Civil  Law,  522,  521. 
Jones'  Com.  on  Isfcus.  Among  the  Jews  the  father  could  not  devise  the 
inheritance  from  the  regular  line  of  succession. — Antiquities  of  the  Jewish 
Republic,  by  Th.  Lewis,  vol.  3,  p.  324,  325.     Plutarch  s  Life  of  Solon,  by 
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J.  Sf  W.  Lan^horne.  Jones'  Isacits^  P^^f-  Dis.  on  the  jJttic  Laws.  Inst. 
2,  10,  2.  3  Dig.,  50,  16,  120.  J^ovel,  115.  8  Gibbons  Hist.,  78.  Es- 
prit des  Loix,  liv.  27.  Tlie  French  civil  code  declares  that  all  persons 
may  dispose  by  will  excepting  those  whom  the  law  declares  incapable. — 
Code  Civile,  sec.  902. 

Mr.  Chancellor  Kent  in  his  commentaries  on  Americah  law,  vol.  4, 
p.  505,  says:  "  i'he  English  law  of  devise  was  imported  to  this  country 
by  our  ancestors,  and  incorporated  into  our  colonial  jurisprudence  under 
such  modifications,  in  some  instances,  as  were  deemed  expedient. 

Lands  may  be  devised  by  will  in  all  the  United  States;  and  statute 
regulations  on  the  subject  are  substantially  the  same,  and  they  have  been 
taken  from  the  English  Statute  of  32  Henry  VIII.,  and  '29  Charles  II. 

In  Louisiana  the  power  of  disposition  of  property  by  will  is  limited 
to  two-thirds  of  the  testator's  estate,  if  he  leaves  at  his  decease  a  legiti- 
mate child,  and  one-half  if  he  leaves  two  children,  and  to  one-third  if  he 
leaves  three  or  a  greater  number  of  children,  and  to  two-thirds  if  having 
no  children,  the  testator  leaves  a  father,  mother,  or  both.  Under  the 
name  of  children,  are  included  descendants,  of  whatever  degree  they  be. 

The  heirs  whose  portions  of  the  estate  are  thus  reserved  to  them  by 
law,  are  called  fixed  heirs,  because  they  cannot  be  disputed  except  in 
cases  where  the  testator  has«just  cause  to  disinherit  them,  and  which 
cases  are  defined.— Civil  Code,  art.  1480,  1481,  1482,  1609.  The  law  of 
Louisiana,  on  this  subject,  was  borrowed  essentially  from  the  French. — 
Civil  Code,  art.  913,  914,  915. 

2.  What  is  the  rule  as  to  the  parties  to  a  devise,  or  who  may  make  a 
wiin 

The  general  rule  is,  that  all  persons  of  sound  mind  are  competent  to 
devise  real  estate,  with  the  exception  of  infants  and  married  women. — 4 
Kent,  506. 

But  a  feme  covert,  by  deed  of  settlement  made  prior  to  her  marriage, 
and  vesting  her  estate  in  trustees,  may  be  clothed  with  a  testamentary 
disposition  of  her  lands  ;  and  a  court  of  chancery  will  enforce  such  a 
power,  made  during  coverture,  under  the  name  of  an  appointment,  or  de- 
claration of  trust. — 4  Kent,  506.  Topenden  v.  Walsh,  1  Phil.  Rep.,  252. 
By  the  license  of  the  husband,  a  married  woman  may  make  a  testament, 
though  not  a  will. —  Bac.  Abr.,  244. 

But  if  the  husband  be  banished  for  life,  the  wife  may  make  a  will. — 
Bac.  Jlbr.,  244,  and  so  she  may  of  effects  she  has  in  possession  in  autre 
droit  in  a  representative  capacity. — Off.  Ex.,  87. 

By  the  ^Massachusetts  revised  statutes  of  1835,  the  person,  male  or 
female,  must  be  of  the  age  of  eighteen  years  or  upwards  to  make  a  tes- 
tament of  chattels,  and  married  women  cannot  make  any. 

In  Connecticut,  married  women  may  dispose  of  their  separate  es- 
tates real  and  personal,  by  will,  in  the  same  manner  as  other  persons. — 
Statutes- of  Connecticut,  1838,  p.  226.  By  the  revised  statutes  of  Illinois, 
published  in  1829,  the  law  is  the  same. 

In  Ohio,  {Allen  v.  Little,  5  Hammond's  Ohio  Rep.,  65.)     In  Missis- 
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yippi  females  are  competent  to  make  a  will  of  real  and  personal  estate, 

at  the  age  of  eighteen. — Revised  Code  of  Mississippi,  1824,  p.  32  ;  and  in 
Louisiana  the  wife,  whose  privileges,  in  this  respect,  are  more  extended 
than  in  any  otiier  state  in  the  Union,  may  make  a  will  without  the  author- 
ity of  her  husband. 

A  married  woman  is  considered  to  be  incapable  of  making  a  valid 
will  of  lands,  even  with  the  consent  of  her  husband,  and  without  any 
statute  prohibition  to  that  effect. — Osgood  v.  Breed,  12  Mass.  Rep,,  225. 
Marston  v.  J^'orton,  5  W.  H.  Rep.,  205.  West  v.  West,  10  Serg.  Sr 
Rawh,  455 . 

If  8.  testator  is  subject  to  insanity,  a  will  made  during  a  lucid  inter- 
val will  be  established. — Clark  v.  Cartwright,  1  Phil.  Rep.,  90.  White  v. 
Driuer,  Ibid,  p.  3-t.  Prisoners  and  captives,  &c.,  may  make  a  will. — 2 
Llk.  Com.,  498.  A  traitor  or  felon,  from  the  time  of  conviction,  cannot 
jnake  a  will.— 2  Hrde,  P.  C,  205.  4  Bla.  Com.,  387.  Nor  a  felo  de  se. 
—phv.},,  264.     4  Bac.  Mr.,  247.     Nor  outlaws.— 1  Salk.  Rep.,  109, 

By  the  statute  of  34  Sf  45  Hen.,  8,  a  will  of  lands  made  by  an  idiot 
or  by  any  person  of  non-«;ane  memory,  is  declared  void.  Persons  afflict- 
ed with  madness  or  any  other  mental  disability  ;  idiots  or  natural  fools, 
pvod;iced  hy  diptemjcr  or  drunkenness,  are  all  incapable  of  making  a  will 
of  personal  estates  during  the  existence  of  such  disability  ;  in  this  class 
may  be  ranked  those  persons  who  may  have  been  born  deaf  and  blind,  or 
hrive  ever  wanted  tr.o  sources  of  understanding. — 2  Blk.  Com.,  497,  498. 
Bat  in  Virginia  the  -.vill  of  a  blind  man  was  admitted  to  probate. — Boyd 
v.  Cooke,  3  Leigh,  32. 

By  the  English  rule,  testaments  of  chattels  may  be  made  by  infants 
of  th^  aa'e  o[  fourtof^n  if  males,  and  twelve  if  females. — 2  Blk.  Com.,  4^91. 
JlrnoM  V.  i.V.'/v'.-,  2  Ri;^'.  Tem.  See  by  Philmore,  vol.  2,  p.  529.  The 
English  property  commissioners,  in  their  report  in  April,  1838,  recom- 
mended a  provision  that  no  infant  be  capable  of  making  a  will  in  any 
case  ;  and,  by  the  statute  of  1  Victoria,  ch.  26,  it  is  declared  that  no  will 
made  by  a  person  under  age,  or  by  a  married  woman,  shall  be  valid,  except 
such  a  will  as  might  have  been  made  by  a  married  woman  before  the  pass- 
ing of  the  act  ;  therefore  a  married  woman  in  England  may  still  make  a 
will  of  personal  estate,  with  her  husband's  consent,  and  a  will  of  real  or 
persona!  estate  to  which  she  may  be  entitled  for  her  separate  use,  and  she 
TC^&Y  also  make  an  appointment  by  will,  in  pursuance  of  a  power  to  be  ex- 
ecuted, notwithstanding  the  coverture. 

The  lav.s  of  the  several  states  are  evidently  not  uniform  with  regard 
to  testaments  of  chattels  made  by  infants.  In  Virginia  no  person  under 
eighteen  years  of  age  can  make  a  will  of  chattels. — Revised  Code  of  Vir- 
ginia, p.  224.  The  early  statute  law  of  Connecticut  required  the  infant, 
of  either  sex,  to  be  seventeen,  to  be  competent  to  dispose  of  personal  estate 
by  will.  This  is  still  the  law  of  Connecticut. — Statutes,  lh21.  In  Mas- 
sachusetts the  age  to  make  a  will  of  chattels  is  eighteen.— iJeuweri  Statutes, 
1835.  The  Act  of  1831,  in  Ohio,  relating  to  wills,  does  not  include  mar- 
ried women  among  the  persons  incompetent  to  make  a  will,  and  she  is 
presumed  to  have  that  power. —See  also  Hurst  v.  Earl  of  Winchester,  1 
Wm.  Blk.  Rep.,  187.     Crosley's  Treatise  on.  Wills,  edit.   London,    1828,  p 


718  WILLS    AJND    TESTAMENTS. 

101.  Alhn  V.  Heber,  Stra.  Rep.,  1270.  Hurat  v.  Earl  of  Winchester,  1 
Wm.  Black.  Rep.,  187.  The  Statute  of  3  S>' 4>  Wm.  4,  ch.  106.  Flood's 
Case,  Hob.  Rep.,  136.  Croslcy's  Treatise  on  Wills,  116,  117.  The 
Statute  of  9  Geo.  2,  ch.  35.  Corby  v  French,  4  lesey,  427.  JMellick  v. 
77ze  .dsylum,  1  Jacobs''  Rep.,  180.  JacksoA  v.  Hammond,  2  Caines^  Cases 
in  Error,  337.  Moore  v.  Moore,  4  Dana''s  Ken.  Rep.,  357.  Daahi-ll  v. 
Jiltorney  General,  5  //arr.  4  Johns,  392.  Orphan  ,/]sylvm  Society  v. 
McCartee,  9  Cowen's  Rej/.,  437.  Witman  v.  Leo?,  17  Se?-^.  tS'  Raxole,  h8. 
Z,ort/  Redesdale  in  Attorney  General  v.  Mayor  of  Dublin,  1  Bliglis  Rep., 
347.  Lamax's  Digest,  vol.  3,  jo.  12.  Griffin  v.  Graham,  1  Hawks  jY.  C. 
Rep.,  96.  McAuky  v.  frz/so/i,  1  5«rf.  «S^  Z)ey.  ./V.  C.  ^^wvYy  CV/.sc*,  276. 
T^e  C«i'fi  o/'^Ae  Trustees  of  the  Baptist  Association  v.  Smith,  3  Peters^  U. 
S.  Rep.,  ./?/;;).,  484.  Simon  v.  Barber,  1  Tamlyn,  14.  Attorney  General  v. 
Andrew,  3  Fcsey,  633  Attorney  General  v.  Boyer,  ibid,  714.  Moggridge 
V.  Tharkwell,  7  /A/'t/,  36.     ./¥i7/s  v.  Farmer,  1  Merivak,  55. 

In  times  of  popery,  said  Lord  Hardwicke,  the  clergy  got  nearly  half 
the  real  property  oPlhe  kingdom  into  their  haucis,  and  he  v;ondcrcd  they 
had  not  got  the  whole. — LorJ  Hardwicke,  1  Fti.,  2.113. 

3.  What  in  general  are  the  formalities  required  iu  the  execution  of  a 
will  of  real  estate  '? 

The  general  provision  on  this  subject  is,  that  the  will  of  real  estate 
must  be  in  wriiiiig,  and  subscribed  by  the  testator,  or  acknowledged  by 
him  in  the  presence  of  at  least  two  witnesses,  who  are  to  subscribe  their 
names  as  witnesses. 

.  The  regulations  in  the  several  states  difler  in  some  unessential 
points;  but  generally  they  have  adopted  the  directicns  given  by  the 
English  statute  of  frauds,  of  29  Charles  2. 

"  By  the  New  York  revised  statutes,  the  testator  is  to  subscribe  the 
will  at  the  end  of  it,  in  the  presence  of  at  least  two  witnesses,  who  are 
to  write  their  places  of  residence  opposite  their  names,  under  the  penalty 
of  fifty  dollars  ;  but  the  omission  to  do  it  will  not  affect  the  validity  and 
efficiency  of  their  attestation. 

In  Vermont  the  will  is  required  to  be  sealed,  but  this  is  peculiar  to 
that  state.  Three  witnesses,  as  in  the  statute  of  frauds,  are  required  in 
Vermont,  New  Hampshire,  iMaine,  Massachusetts,  Rhode  Island,  Con- 
necticut, New  Jersey,  Maryland,  South  Carolina,  Georgia,  Alabama,  and 
Mississippi.  Two  witnesses  only  are  requisite  in  New  York,  New  Jer- 
sey, Delaware,  Virginia,  Ohio,  Illinois,  Indiana,  Missouri,  Tennessee, 
North  Carolina,  and  Kentucky.  In  some  of  the  states  the  provision  as 
to  attestation  is  more  special.  In  Pennsylvania  a  devise  of  lands  in 
writing  will  be  good  without  any  subscribing  witnesses,  provided  the  au- 
thenticity of  it  can  be  proved  by  two  witnesses.  So  in  Virginia,  two  sub- 
scribing witnesses  do  not  seem  to  be  indispensable,  provided  the  will  has 
been  wholly  written  out  and  signed  by  the  testator.  In  North  Carolina 
and  Tennessee,  a  will  of  land  may  be  good  under  special  circumstances, 
without  any  subscribing  witnesses. — 4  Kefil,  p.  513,  514.  The  ordinance 
of  Congress  of  July,  1787,  for  the  government  of  the  north-west  territory 
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now  composing  the  states  of  Ohio,  Indiana,  Illinois,  &c.,  required  three 
witnesses  to  a  will  devising  real  estates. 

With  respect  to  the  form,  execution,  publication,  &c.,  of  a  will,  see 

Walts  V.  Public  Adinr.,  A  WeaieU  N.  Y.  Rsp.,  168,  S.  C.  1  Paige's  Ck 
Rep.,  347.  Witherspoon  v.  Withcrspoon,  2  McCorcVs  S.  C.  Rep.,  520. 
Ly/es  V.  Lijles,  2  lb.,  531.  McGce  v.  McCauis,  I  lb.,  522.  Milledge 
V.  Lamar,  4  Dess.  Rep.,  623.  Story's  Com.  on  the  conflict  nf  Laws,  299, 
3J7,  352,  362,  398,  4G3.  Robinson  v.  Bland,  2  Burr.  Rep.,  11,79.  Ab- 
bo't,  Ck.  J.,  in  Doe  v.  Vardill,  5  Bamw.  <Sf  Cress ,  438.  The  Master  of  the 
Rolls,  in  Brodee  v.  Barry,  2  Ves.  <^  Bea.,  131.  Keer  v.  Moon,  9  Wheat. 
Rep.,  boo  United  States  y.  Crosby,  7  Cranch's  Rep  ,  115.  McCormick 
V.  Sullivant,  10  Wfieaton  Rep.,  202.  Darby  v.  Mayer,  Ibid,  469.  Cutler 
V.  Davenport,  1  Pick.  Rep.,  >i\.  Hosford  v.  Nichols,  1  Paiges  Rep.,  226. 
Z)e?i  V.  Milton,  7  Halst.  N.  J.  Rep.,  70.  Jackson  v.  Frtw  Dusen,  5  Johns. 
N.  Y.  Rep.,'l4.'i.  Huberus,  de  confiiclu  legufn,  sec.  15.  Vatlel,  lib.  2,  c.  8, 
sec.  1C3.  Coppinv.  Coppin,  2  P.  T-^m.,  291.  Mathews  v.  Warner,  4  Ves. 
Jr.  Rep.,  186.  Coles  v.  Treesthick,  9  16.,  249.  l^fl/A-e;/-  v.  ira/A;er,  1 
Meriv.  Rep.,  5 ■.'3.  Sandford  v.  Vaughan,  1  Phill.  Prer.,  39.  Russell  v. 
Frt//s,  3  if^;-r.  (^  Mc Henry,  457.  £,'/e,'e/j  v.  Hardy,  7  Harr  dp  JoAws.,  61. 
Wiel  V .  Wiel,  1  Lo-iglis  Rep.,  6.  Siuris  v  Glascock,  2  ^S/a/yt.  7irj9.,  688. 
Da/-?/  V.  Smith,  3  //^jt^,  395.  Lonsford  v.  £yre,  1  P.  Ty?w.,  740.  Casson 
V.  Z)arZ-,  1  S/-«.,  99  T(;(Zfi  v.  Earl  of  Winchelsea,  2  Carr.  <^  Payne,  488. 
Si/^-s  V  Snailk.  2  P/iL'Z.  Pre/-.,  38.  Harris  v.  Bedford,  2  Phill.  Prer.,  177. 
Castairs  v  Po/^/e,  2  P/ii//.  P/er.,  30.  Read  v.  Phillips,  2  P/ri//.,  122. 
T-FoofZ  V  TFboi,  1  Phill.,  3.t7.  Huntington  v.  Huntington,  2  Phill.  Prer., 
213.  Passmore  V.  Passmore,  I  Phill.,  216.  Stonehouae  v.  Evelyn,  3  P. 
PFwi.,  254.  Grayson  v.  Atkinson,  2  Fesc//,  454.  jE//i.s  v.  Smith,  1  Feie?/ 
Jr.,  11.  White  v.  British  Museum,  6  Bingham's  Rep.,  310.  So?j^  v. 
Seawell,  3  .Burr.  /2ep.,  1773.  Doug.  Rep,  241.  Mathews  v.  Waryier,  4 
Ves.  Jr.,  186.  CooA  v.  Parsons,  Prec.  in  Ch.,  184.  Jones  v.  L(^^■e,  2 
^//t.  jRcj?.,  178.  Amory  v.  Fellows,  5  Mass.  i2e;?.,  210.  Broderick  v. 
Bro.Jerick,  1  P.  T'F//js.,  239.  2  i'AoM;.,  238.  .^J^ery  e/!  aZ.  v.  Piscley,  4 
Md;s.9.  /Se;?.,  406.  S/.oiw6.  Pr.  Wi//s.,  6  4-  32.  Perkins,  sec.  476.  Co/es 
V.  MardaMnt,  28,  Charles  2,  4  Fe.^t;?/,  196  ?io/e.  Taylor  v.  D'Egrilie, 
3  i7i^^.  £.  i2<;;).,  202.  Bragge  v.  Z>_{/er,  /Z>i£Z,  2U7.  TAe  /{:j«^'s  Proctor 
V.  D'tmes,  Ibi'l,  218.  Prince  v.  Hazletnn,  20  Johns.  Rep.,  502,  Z)e  5oZ>r^ 
V.  <Ze  Liistre,  2  Harr.  df  Johns.  Md.  Rep.,  191,  195.  Desscbals  v.  Ber- 
quier,  1  Bu.rr.  Rep.,  336.  Dessebats  v.  Berquier,  1  Burr.  Penn  Rep., 
394.  Le/i'is  v.  Maris,  1  Z>«Z.  -Rep,  278.  Bedford  v.  Peggy,  6  Randolph's 
Rep.,  316.  Suggett  v.  Kitckell,  6  Yero-er,  425.  2  /iag-^'.  £.  ile/^..  247. 
5  Fesey,  235.  1  BeW's  Cow.,  84,  99.  Lemann  v.  Bonsall,  1  Addis  s  R., 
389.  NAcyO.  Touch,  by  Preston,  460,  462,464.  ^TirZrc^'s  v.  Jl?irZrezf5,  12 
Martin's  Louis.  Rep.,  713.  Knight  v.  Smith,  3  //>i^.  163.  Langley  v. 
Langley,  12  Louisiana  Rep.,  114.  Hoioarcl  Col.  v.  Oore,  5  Pic/;.  Mass. 
Rep.,  370.  CiviZ  Corfe  o/  Louisiana,  art.  1577,  1614.  Foullier  Droit 
Civile  Franqais,  tome  V.,  390,  416,  and  particularly  No.  43U.  Dessebats  v. 
Berquier,  1  Bin?!.  Penn.  Rep.,  336.  Seghers  v.  Autheman,  13  Martinis 
Louis.  Rep.,  73.     Vingor's  case,  8  Co.  81,  5. 


720  WILLS    AND    TESTAMENTS. 

CONSTRUCTION  OF  A  WILL. 

1.  What  is  the  first  object  of  inquiry  with  regard  to  a  will! 

The  intention  of  the  testator,  and  to  this  object  technical  rules  are  to 
a  certain  extent  made  subservient,  and  the  intention  of  the  testator,  to  be 
collected  from  the  old  will,  is  to  govern,  unless  it  is  unlawful  or  inconsis- 
tent with  the  rules  of  law\ — Fiyilay  v.  King,  3  Peters'  V  S.  Rep.,  346. 

But  it  should  be  remembered  that  a  testator  is  not  allowed  to  interfere 
with  the  established  rules  of  law. — Bagshaw  v.  Spencer,  2  ^ek.  Rep.,  580. 
Ruston  V.  Rvston,  2  Dallas,  24.4'.  Inglis  v.  The  Trustees  of  The  Sailors* 
Snug  HaiLor,  3  Peters'  U.  S.  Rep.,  117,  118. 

It  does  not  require  the  word  heirs  to  convey  a  fee  ;  but  other  words 
denoting  an  intention  to  pass  the  whole  interest  of  the  testator,  as  a  devise 
of  all  my  estate,  all  my  interest,  or  all  of  which  I  shall  die  possessed,  and 
many  other  expressions  of  the  like  import,  will  carry  an  estate  of  in- 
heritance if  there  be  nothing  in  the  other  part  of  the  will  to  limit  or  con- 
trol the  operation  of  the  words. — Comyns  Dig.,  tit.  Devise,  J^o.  4.  Doe 
V.  Morgan,  6  Barn.  ^  Cress.,  512.  Shepperd's  Touchstone,  by  Preston, 
439.     Preston  on  Estates,  vol.  %  ^2^,  MZ. 

The  intention  of  the  testator  must  be  collected  from  the  will  itself; 
parol  evidence  is  inadmissible  to  explain,  vary,  or  enlarge  the  words  of 
the  will,  except  in  the  cases  relating  to  ambiguity,  or  to  rebut  a  resulting 
trust. Mann  v.  Mann,  on  appeal,  14  Johi  Rep.,  1. 

But  a  latent  ambiguity  may  be  explained  by  intrinsic  evidence,  and  if 
there  is  a  certain  description,  of  the  person  or  thing  devised,  and  a  further 
description  is  added,  it  is  immaterial  whether  the  superadded  description 
be  true  or  false.  A  court  of  law  cannot  correct  mistakes  in  a  will. — Jack- 
son v.  SilL  11  Johns.  jY.   Y  Rep.,  201. 

Mr.  Chancellor  Kent  in  speaking  of  the  construction  of  wills  in  his 
able  and  learned  commentaries  on  American  law,  vol.  4.,  p.  534,  says, 
"  The  attempt  to  examine  cases  at  large  on  this  subject  would  be  impracti- 
cable, from  the  incalculable  number  of  them,  though  we  are  not  to  disre- 
gard the  authority  of  decisions,  even  as  to  the  interpretation  of  wills  ;  yet 
it  is  certain,  that  the  construction  of  them  is  so  much  governed  by  the  lan- 
guage, arrangements  and  circumstances  of  each  particular  instrument, 
which  is  usually  very  unskilfully  and  very  incoherently  drawn,  that  ad- 
judged cases  become  of  less  authority  and  are  of  more  hazardous  appli- 
cation, than  decisions  upon  any  other  branch  of  the  law." 

A  devise  in  a  will  may  receive  a  character  by  construction  and  com- 
parison with  other  devise  in  the  same  will,  difterent  from  the  literal  and 
direct  effect  of  the  words  made  use  of  in  such  devise  ;  and  this,  because 
the  sole  duty  of  the  court,  in  giving  a  construction,  is  to  ascertain  the  real 
intent  and  meaning  of  the  testator  :  which  may  be  better  gathered  by  ad- 
verting to  the  w-hole  scope  of  the  provision  made  by  him  for  the  objects 
of  hisl)Ounty,  than  by  confining  their  attention  to  one  isolated  paragraph, 
perhaps  drawn  up  without  a  knowledge  of  technical  words,  or  without 
recollecting  the  advantages  of  using  them. — Cook  et  al.  v.  Holmes,  11 
Mass.  Rep.,  528. 

If  the  student  is  not  already  familiar  with  the  few  following  cases 
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and  books,  he  may  obtain  some  useful  information  in  regard  to  the  con- 
struction of  wills  by  consulting  them. — Hawleij  et  al.  v  The  Inhabitants  of 
Jforthampton^  8  Mass.  Rep.,  3.  Ide  v  LJe  et  al.,  5  Mass.  Rep.,  500. 
Dingle y  et  al.  v  Dinghy,  5  Mass.  Rep.,  535.  Freston  on  Estates,  vol.  2, 
p.  68,  173,  188,  19-2,  206,  207,  217,  220,  228,  235,  243,  250,  252,  288. 
Jackson  v  Bull,  10  Johns.  Rep.,  148.  Jackson  v  Martin,  18  Ibid,  35. 
Gibson  v  Norton,  5  Harr.  S)'  Johns.,  177.  Beall  v  Holmes,  6  Ibid,  205, 
208.  Litgow  V  Kavajiagh,  9  Mass.  Rep.,  161.  Story  J.,  10  Wheaton 
Rep.,  231.  3  Mason  Rep.,  209,  212.  Goodtitle  v  Maddern,  4  £fi5/.  Rep., 
496.  Cruise's  Digest,  tit.  Devise,  Ch.  9,  10,  11,  13,  sec.  49,  70.  Judge 
Patterson  in  Lambert  v  Paine,  3  Crunch'' s  Rep.  134.  Z/07vi  Kenyon  in 
Doe  V.  Wright,  8  Terra  i?ep.,  66.  Carr  v  Po?Yer,  1  McCord  Ch.  Rep., 
71,  72.  Hogan  v  Jackson,  Cowp.  Rep.,  299.  Doe  v  Woodhouse,  4 
Te/-iTO,  93.  Thompson  v  Wheeler,  15  Wendell,  340.  Livingston  v 
Livingston,  15  Wendell,  290.  Harris  v  Harris,  8  Johnson,  141.  Doe  v 
^//e/j,   8  Terra  i?ejo.,  497.     Doe  v  C/^iW,  4  J?o5.   «§-   -P^^/^-,  335.     Jackson 

V  PFe//.s,   9  JoAn.s.  i?ep.,   222.     Jackson  v  Embler,    14  /Wc/,   198.     /'errw 

V  S,?i?VA,  17  76.,  221.  Hawley  v  JS^orthampton,  8  J^/fl*5.  i2e/;.,  38.  Jl/or- 
?7'.so?i  V  Semple,  6  Binnei/s  Rep.,  94.  S^ee/  v  Thompso?},  14  &'e7-g-.  4* 
iJatt'/e,  84.  ^f^ngA^  v  Denn,  10  W^Aea^.  iJe;?.,  204.  ^ea/Z  v  Holmes,  6 
/farr.  (§-  /o/^ris.  209,  210.  11  jGas^'5  i^e;?.,  220.  ['T/^rt/er  v  Jenkins,  3 
De55.  -E'5'.  Rep.,  80.  Jenkins  v  Clement,  State  Eg.  Rep.,  S.  C,  72. 
Dunlap  V  Crawford,  2  McCord^s  Rep,,  171.  Martin  v  Wright's  Adminis- 
trators, Vith  Wendell,  4^/0.  Williams  v  Crary,  3  Wend.,  443.  Lomax 
Digest,  vol.  3,  JO.  177,  178.  Elmer's  Digest,  5?f».  l-tv-gent  v  Towne,  10 
Mass.,   303.     De?^^^   v   Goskin,   Cj'ir.-  ^-^p-)  ^'*^'^-     Tr  gmorton  v  Wright, 

3  /rz7/^,  414.  Jl/r.  RaiiCs  "  Er-porJio'/j-  of  Wills  of  landed  property. ^^ 
Robertson's  Law  of  personal  suucssion-  H-l'illia-.ns^  Jlnicrican  Edition  of 
Hobart's  Reports,  p.  3,  7.  J/r.  Wigrjsrj'i  '*  ETj:nivaH(jn  of  the  rvics  of  law 
respecting  extrinsic  evidence  in  aid  of  interpretation  of  wills.'^  Jackson 
\  Coleman,  2  Johns.  Rep.,  391.  Herrick  \  Babccck^  V2  Ibid,  339.  Jac/c- 
son  V  Robins,  16  Ibid,  587,  588.  Case  of  Flintham,  11  iSe-g.  <S-  Rawle, 
16.    Andrews  v  £o?/(/,    5  Greenleaf^s  Rep.,  199.     Holloway  v  Holloway, 

4  Vesey,  399.  Fomo?  v  Henderson,  cited  in  note  1.  Jaco6  v  Walker, 
388.  .RzcA:  v  Williams,  Equity  cases  in  JV.  C,  iy  Barnw.  Sf  Doe,  vol.  1, 
1.  McCabe  v  Spruice,  Ibid.,  189.  Gwyne  v  Muddock,  14  Fe.sey,  488. 
Carr  v  Bedford,  2  CA.  i2e;>.,  146.  Phillips  v  Car^A,  3  i?ro.  C.  C.  64. 
Dor(/  Kenyon  in  Stamp  v  CoA:e,  1  Cox's  Cases,  234.  SzV  Jo/m  DeacA  m 
Hinckley  v  McLaurence,  1  Mylne  Sr  Keen,  27.  iJocrcA  v  Hammond,  Prec. 
in  Ch.,  401.  Thom.as  v  77a//,  7'o?t.,  251.  Raynor  v  Mobray,  3  J5ro.  C. 
C,  234.  Elmsely  v  yo?^;^g•,  2  J7;^'/?ie  <§•  iTeera,  8-2,  780.  McCullagh  v 
Dee,  7  0/i?o  7?ep.,  15.  Jackson  v  Delancey,  13  Johns.  Rep.,  537.  Dray- 
6?-oA;e  V  Inskip,  8  Fes.,  4<17.  Jf^aZ/  v  Bright,  1  Jaco6  <$•  Walker  Rep. 
494.  GaZZi'er  v  JV7oss,  9  Barnw.  S,-  Cress.,  267.  Mather  v  Thomas,  10 
Bingham,  44.  Willas  v  Lucas,  1  P.  J-Tra.,  472.  Trogmorton  v  77oZy- 
%,  3  ^wrr.  72ep.,  1618.  Doe  v  Cundall,  9  ^as^'s  7?e/3.,  400.  1  Sm.  «^ 
Sm.,  547,  550.  A'errs  v  Wauchape,  1  Bligh.,  25,  26.  Rathbone  v 
Dyckman,  3  Paige,  1.  Browne  v  Higgs,  15  Fes.,  709.  Roberts  v 
Cooke,   16  76irf,  451.      Lea/ce  v  Robinson,  2  Merivale,  393.     Humberstone 
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V  Stanton,  1  Vess.  &  Beame,  3S8.  Woolmer's  Estate,  3  Wharton,  477. 
Dt'.nman,  Ch.  J ,  in  Doe  v  Edlin,  4  Adolph  &,  Ellis,  oS2.  Prince's  Dioe.st, 
25t).  />fle  V  Unde.rduion,  Willis'  Re.p.,  293.  Dureiir  v  Motteut,  1  PVs., 
-S22.  /(;ncs  V  .Mitchell,  I  -Siwt.  &  jS<u.,  290.  G'erc  v  Stephens,  I  Dana's 
Ken.  Ri:p.,  207;  A'.  P.,  8  Fesry,  25.  15  Ibid,  414,  415.  Cni/.s/;  v 
Barl-,j,;i  F.  Wm.,2^.    1  Fcscy,   140.     10  Dana  Ken.  Rep.,  195.    White 

V  Warner,  3  Z>»«if.  /Jfi/?.,  4.    />wc  v  Shcjfidd,  13  East's  Rep.,  5i6.      Z>.ve 

V  <Sc«^/!,  3  Maule  &  Seltv.,  300.  Lessee  of  Fergusson  v  Jledaes,  1  //«r- 
rini'toa's  Del.  Rep  ,  524.  Fan  /iT/cft/:  v  !ZV<e  Reformed  Dutch  iliurch,  G 
Paige,  000.  McCartes  v  Orphan  Asylum  Society,  0  Cowen,  437.  Jirail- 
street  v  Clarke,  12  Wendell,  602.  Patterson  v  JS/ix.  Executors,  11 
Wendell,  259.  Rogers  v  Rogers,  3  Wendell.  503.  Lingan  v  Carrol,  3 
7/ar.  &  McHenry,  33.  6'.  f».  Crrc«ne  v  />franj.-i,  6  Conv.  y^e;>.,  202. 
Haydon  v  Stouohton,  5  fic^.  /i^^.,  528.  Burnh'tms  v  Elmendorf,  3  IVe/i- 
rfe//,  222.      Hotchkiss  v  IVight,  3  W^e/u/e//,    100.       Schauber  v  Jackson,  2 

Wendell,  13.  />«e  v  /eoc,  1  Wendrll,  541.  Gatfield  v  Strong,  1  //oW,  1. 
i>e  Peyster  v  Rowland,  8  Cowen,  277.  Roosevelt  v  Fulton's  heirs,  7  Co/o., 
71.  Bogart  V  Schauber,  7  Coic,  la7.  Sharpstfen  v  Tillon,  3  Cow-n, 
651.  //«;;<  V  Luguere,  5  Co.w.,  221.  Pearstl  v  Housel,  17  J«An.  J?'p., 
281.  F««  Vachten  v  <Sj7/,  U  Johns.  Rep.,  201.  Livinoston  v  Ddancey, 
11  Johns.  Rep.,  365.  Tanner  v  Livingston,  12  Wendell  Rep.,  83.  Z-am- 
Acri's  Lessee  v  Paine,  3  Crunch  U.  S.  Rep.,  97.  Jackson  v  Robbins,  N. 
Y.  Rep.,  5>^8.  i?MsA  v  Ccfle.man,  2  .fo/tvs.  A''.  i2ej[).,391.  Bergen  v  Bennett, 
1  Cdirtes'  iV.  F.  Cas.,  16.  C'A«;)i«  «'  aZ.  v  i/rtrum,  12  Wendell  N.  Y. 
Rep  ,  538.  Fa«  yl'.':.:^-!?  v  Si'm/ccr,  13  Wendell  Rrp.,  578,586.  /acA:- 
son  V  Harris,  8  Joans.  N.  Y.  E'p.,  £41.  Jackson  v  Merrill,  6  Johns.  N. 
Y.  Ren..  191.  Morrison  v  Semplr..  6  Binney  Penn.  Rep.,  97.  Jackson  v. 
Bull,  \\i  Johns.  N.  Y.  Rep.,  14r5.  './aa-ort  r  TFe//s,  9  Z/^.,  222.  Ferm  v 
iS/wiM,  17  .ro/ijis.  A'.  F.  ii</».,  222.     Jackson  v  Martin,  18  /6  ,  31. 

2.  Is  not  a  devise  in  the  nature  of  a  conveyance  or  an  appointment  of 
a  particular  estate  1 

It  is,  and  therefore  lands,  purchased  after  the  execution  of  the  will, 
do  not  pass  by  it.  Lorr/  Mawifield  in  Pistol  v.  Riccardfon,  3  Dougla's,  o61, 
admitted  the  rule  to  be  settled,  and  on  the  ground  that  the  will  in  that 
respect  resembled  a  conveyance. 

If  legacies  be  bequeathed  to  heirs,  and  the  lands  devised  to  B.,  not 
an  heir,  the  heirs  may  claim  and  recover,  in  character  of  heirs,  without 
being  obliged  to  elect  between  the  lands  and  the  legacies.  This  was 
decided  in  the  case  of  The  City  of  Philadelphia  v.  Davis,  1  Wharton,  490, 
after  a  very  elaborate  discussion,  and  contrary  to  the  case  of  Thellusson 
V.  Woodford,  13  I'e.sey,  200. 

The  testator  must  likewise  continue  seised  at  the  time  of  his  death. 
— 4-  Kent,  510.  Bro.  Jlbr.,  tit.  Devise,  PL,  15.  Butler  v.  Baker,  3  Co., 
25  a.  Bunker  v.  Coke,  1  Salk.  Rep.,  237.  1  Bro.  P.  C,  199,  S.  G. 
Arthur  v.  Bok'inkam,  12  .1/or/.  i?e/».,  148.  This  rule  was  strictly  main- 
tained in  Pennsylvania  in  the  case  of  Gerard  v.  The  City  nf  Philadelphia^ 
notwithstanding  the  will  was  intended  by  the  testator  to  apply  to  lands 
which  might  be  thereafter  purchased. — 4  Rawle,  323.     See   also   Money- 
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penny  V.  Brestour,  2  Russell  Sc  Mybie,  117.  Churchman  v.  Ireland,  1 
Russell  6>-  Mijlne,  250.  S.  C,  4  Simons,  520.  3  Term.  Rep.,  88.  1  //. 
Blacks.  Rep.,  30.  Deas  v.  Parry,  2  HiWs  S.  C.  Ch.  Rep.,  US.  Preston 
on  Abstracts,  vol.  2,  204'.  Lord  Hardwicke  in  Evelyn  v.  Ward,  1  Vesey^ 
423.  Goodwright  v.  Forrester,  8  East's  Rep.,  552.  Dos  v.  Tompkinson, 
2  .¥■««/£  4'  Se/w.,  165.  Whittemore  v.  i?ea?^,  6  N.  H.  Rep.,  47.  7  Coio. 
Rep.,  238.  S.  C,  2  WendeWs  Rep.,  166.  Minute  v.  Cose,  5  Johns.  Ch. 
Rep.,  441.  4  Greenlenfs  Rep.,  341.  2  5/acA'5.  Coot.,  378.  Parker,  Ch. 
J.,  5  P/cA-.  Rep.,  114.  10  .¥aM.  /?fip.,  131.  lllbid,  68.  Tilghman,  Ch. 
J.,  3  Se/g.  4'  Rawle,  435.  2  Leigh's  Rep.,  664.  Pennsylvania  Statute  of 
Wills  of  1705  «/jc/  ('/,'e  revised  act  relating  to  Mills,  .^pril  8,  1833,  sec.  10. 
Massachusetts  Revised  Statutes,  1835.  Turpin  v.  Turpin,  1  Walsh  Rep., 
75.  //j/er  v.  Shobe,  2  Miimf.  Rep.,  200.  Sloener  v.  /e.we  <§-  Whitman, 
6  Binney,  416.  Loucax's  Dig.,  vol.  3,  p.  20.  I^a«,?  v.  Co/e,  2  Leigh, 
664.  jVeii?  YorA  Revised  Statutes,  vol.  2,  57,  sec.  2,  5.  Griffitlis  Law 
Re<ri<iter,  tit.  Kentucky.  Jesse  6,'  Smith  v.  Jones,  4  O/^z'o  iJcyO.,  115. 
Statutes  of  Ohio,  1831.  Vance  v.  Huling,  2  Yerger,  125.  Sturdevant  v. 
Goodrich,  3  /i/c^,  95. 

REVOCATION. 

1.  May  not  a  will  be  revoked  at  any  time  during  the  life  of  the  testa- 
tor I 

It  may,  but  such  revocation  must  be  by  another  instrument  executed 
in  the  same  manner,  or  by  burning,  cancelling,  tearing  or  obliterating  it  by 
the  testator  himself,  or  in  his  presence  and  by  his  direction. — 4>  Kent,  521. 
Tliis  is  the  language  of  the  English  statute  of  frauds,  and  probably  is  now 
the  statute  law  in  every  part  of  the  United  States. 

But  the  destruction  of  a  will  by  the  direction  and  in  the  presence  of 
the  testator,  or  even  by  his  own  hand,  will  not  amount  to  a  revocation  in 
judgment  of  law,  unless  he  had  at  that  time  sufficient  capacity  to  under- 
stand the  nature  and  effect  of  the  act,  and  performed  it  or  directed  it  to  be 
performed  freely  and  voluntarily  with  the  intent  to  effect  a  revocation. — 
Llleyv.  Bowen,  11  Wend.,  226.  A  second  will  is  a  revocation  of  a  former 
one  if  it  contain  words  expressly  revoking  it,  or  makes  a  different  or  in- 
compatible disposition  of  the  property,  but  not  otherwise. — Hutchinsv. 
Bassett,  3  Mad.  Rep.,  203.     Goodriglit  v.  Harward,  Cowp.  Rep  ,  86. 

A  will  may  be  revoked  by  implication  or  inference  of  law,  founded 
upon  the  reasonable  presumption  of  an  alteration  of  the  testator's  mind, 
arising  from  circumstances  since  the  making  of  the  will,  producino-  a 
chanje  in  his  previous  obligations  and  duties.  It  is  a  settled  rule  in  the 
English  law,  that  marriage  and  the  birth  of  a  child,  subsequent  to  the  exe- 
cution of  the  will,  is  a  revocation  in  law  of  a  will  of  real  as  well  as  of 
personal  estate,  provided  the  wife  and  child  were  wholly  unprovided  for, 
and  there  was  an  entire  disposition  of  the  whole  estate  to  their  exclusion. 
This  principle  of  law  is  incontrovertibly  established.  But  the  rule  that 
marriage  and  the  birth  of  a  child  are  implied  revocation,  does  not  apply  in 
cases  where  the  whole  estate  is  not  devised  by  the  will,  nor  in  all  cases 
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where  a  man  has  chiMren  by  a  former  marriage.  Denmun,  C.  J.,  in  Doe 
V.  E/ilon,  4>  JJd  >lph.  4-  Ellis,  58'2.  The  case  of  Overbeny  v.  Overberry,  2 
Shfiw's  Rep., p.  253,  was  the  first  case  that  recoofnized  the  rule  that  the  sub- 
sequent birth  of  a  child  was  a  revocation  of  a  will  of  personal  property  ;  this 
case  was  decided  by  the  court  of  delegates  upon  appeal,  in  the  reign  of 
C'larles  II.  ;  and  it  was  grounded  upon  the  law  of  the  civilians.  The 
rule  was  next  applied  in  the  case  of  Lugg  v.  Lugg,  1  Lord  Rnymond^s  /?., 
4il.  Salk.  Rep.,  592.  See  following  cases. —  Wellington  v.  Wellington, 
4  Burr.  Rep.,  2165.  Dickens''  Rep.,  iiS.  Doe  v.  Lancashire,  5  lerm 
Rep.,  49.  Parsons  v.  Lanae,  1  Ves.,  1S9.  JJmb.,  557.  Jackson  v.  //«r- 
lock,  2  Ede7is.  Rep.,  263.  Lord  Jllvmley,  4  Ve.-i.,  848.  2  Ease's  Rep.,  .fiSO. 
1  Eq.  Cas.  Ahr.,  413.  PL,  15.  1  P.  Wm.,  304,  note  by  Mr.  Cox.  Avery 
€t  al.  V.  Pixley,  4  Mass.  Rep.,  406.  Reed  and  Wife  v.  Borland,  14-  Mass. 
Rep.,  208.  Laughton  v.  Atkins,  1  Pick.  Rep.,  535.  4  Johns.  Ch.  Rep., 
506.  5  Term  Rep.,  5  I  ?ioCe.  4  Maule  8c  Selw.,  10.  1  Phtllimore  Rep., 
4i7.  Lawson  v.  Morrison,  2  Da//.  Penn.  Rep.,  286,  Legare  et  ux.  v.  tIaA 
e?  ^//.,  1  jffr/y'.s  S.  C.  /Je;?.,  464.  Betts  v.  Jackson,  6  Wendell  JV".  Y.  i?e;j., 
173.  S.  C,  9  Cowen'.'i  Rep.,  20S.  Gibbons  v.  Cro55,  2  Adams'  Rep.,  455. 
r«/'>o/^  V.  Talbott,  1  ^'/^g-.  i^cc/e.  /2e/).,  705.  Johnson  v.  rre//.s,  1  //a?g. 
^cc/e,  /2e/).,  551.  Johnson  v.  Brailsford,  2  iV.  <t  McCord's  Rep.,  272. 
Tr/y/or  V.  Tr/y/or,  2  vY.  4"  McCord's  Rep.,  4S2.  5/«7if/<  v.  Wilson,  8  Com;., 
59.  Coe  v.  Kniffing,  2  Johyis.  Rep.,  31.  G«7/'a'  Hnrs  v.  G///'.9  Executors, 
Conf.  Rep.,  174.  McCay  v.  McCay,  I  Jl/wrr.,  447.  Clarke's  Exrs.  v. 
i;jom  e^  a/.,  2  Jlfwrr.,  231..  S.  C,  1  Car.  Lom.  iJf^.,  91.  D'-raraj^  v.  5a;-- 
?o;z,  2  P/^/7.  Pre  J.,  575.  JFooiZ  v.  Bullock  et  al.,  3  i/awA:.,  298.  Bethell 
v.  .¥oo?T,  2  Det'.  «S-  -Sa^,  311. 

In  Kentucky,  under  the  construction  given  to  their  statute  of  wills, 
afterborn  and  posthumous  children,  pretermitted  in  the  will,  and  not  pro- 
vided for  by  settlements,  are  entitled  to  such  shares  of  the  estates  as  they 
would  have  taken  if  no  will  had  been  made. — Haskins  v.  Spillar,  1  Dana's 
Ken.  Rep.,  170. 

In  Virginia,  New  Jersey  and  Connecticut,  and  probably  in  other 
states,  it  is  provided  by  statute,  that  if  the  testator  had  no  issue  when  he 
made  his  will,  and  dies  leaving  issue,  or  a  posthumous  child  be  born,  and 
the  will  makes  no  provision  for  such  an  event  or  contingency,  the  will 
becomes  wholly  void. — Raised  Code  of  Virginia,  vol.  1,  p.  224.  Elmer's 
Dig.,  131,  600,  601.     Statutes  Conn.,  1838,  p.  227. 

The  statute  of  Ohio,  1831,  p.  243,  makes  provision,  or  rather  re- 
vokes the  will  pro  tanto.  In  cases  where  the  father  makes  his  will  in  fa- 
vor of  an  absent  son,  and  afterwards  on  the  report  of  the  death  of  his  son 
alters  his  testament  and  appoints  another  person  to  be  his  heir,  if  the  son 
should  afterwards  prove  to  be  alive,  and  return  after  the  death  of  his  father. 
A  case  is  stated  in  Cicero  de  Orat.,  1,  1,  ch.  38,  which  is  often  alluded 
to  in  this  case ;  the  father,  on  the  report  of  the  death  of  his  son,  who  was 
then  abroad,  altered  his  testament,  and  appointed  another  person  to  be 
his  heir.  The  son  returned  after  the  father's  death,  and  the  centumviri 
restored  the  inheritance  to  him.  A  similar  case  is  also  mentioned  in  the 
Pandects,  Dig.,  28,  5,  93. 

This  is  the  rule  in  those  countries  which  have  generally  adopted  the 
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civil  law.  Testamenta  rumpuntur  agnatione  posthumi. — Cic.  de  Orat.y  1, 
57.  I.isi.,  2,  13.  Prox/ne  Perrier  Com,.,  A.  t.  Huber,  2,  13,  51.  Ibid, 
tit.  n,  sec.  1. 

By  the  English  law,  and  the  law  in  all  the  states  in  the  Union,  (with 
the  exception  of  Louisiana),  the  testator  may,- if  he  pleases,  devise  all  his 
estate  to  strangers  and  disinherit  his  children. 

If,  however,  the  testator  has  not  given  the  estate  to  a  competent  de- 
visee, the  heir  takes,  notuithstandiug'tiie  testator  may  have  clearly  declar- 
ed his  intention  to  disiniiC-ril  him.  The  estate  must  descend  to  the  heirs 
if  it  be  not  legally  vesicd  elsewhere. 

This  is  in  conformiiy  with  the  long  established  rule,  that  in  devises  to 
take  place  at  some  distant  time,  and  no  particular  estate  is  expressly  creat- 
erl  in  the  mean  time,  the  fee  descends  lo  the  heir.  B  u  by  the  statute 
laws  of  the  states  of  Maine,  Vermont,  New  Hampshire,  Massachusetts, 
Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Delaware,  Ohio  and 
Alabimi,  a  posthumous  child,  and  in  all  these  statej,  except  Delaware 
and  Alabama,  children  born  after  the  making  of  the  will,  and  in  the  life- 
time of  the  father,  will  inherit  in  like  mariner  as  if  he  had  died  intestate, 
unless  some  provision  be  made  for  them  in  the  will  or  otherwise,  or  they 
be  particularly  noticed  in  the  will. — i  Kenzc  Com.,  525.  Dean  v.  Ga<ikin, 
Cowp.  Rep.,  657.  Jackson  v.  Scorber,  7  Cow.,  187  S.  C.  2  Wend.  Rep.,  1. 
J\{as<i.  Revised  Statutes,  1835.  part  2,  tit.  3,  ch.  62,  sec.  8.  jY.  York  Re- 
vised Statutes,  vol.  2,  ch.  65,  6a,  sec.  49,  52.  See  farther  on  the  subject, 
laws  of  the  several  States  in  Mr.  Anthon's  collection. — Digest  of  Rhode 
Ldan'l  Statutes,  1798,  p.  282.  6  Harr.  8r  Johns.,  5i.  .Massachusetts 
R-'visad  Statutes,  1835,  part  2,  tit.  3,  ch.  62.  Statutes  of  Ohio,  1S35,  p. 
24.3.  Statutes  of  Connecticut,  1821,  p.  200.  Statutes  of  Illinois,  IS29.  And 
of  Iniiiana,  1831. 

The  will  of  the  feme  sole  is  revoked  by  her  marriage — no  mistake 
about  it — -for  it  is  an  old  and  settled  rule  of  law,  just  as  it  should  be  ;  for 
it  is  against  the  nature  of  a  will  to  be  absolute  during  the  testator's  life, 
and  therefore  it  is  revoked,  in  judgment  of  law,  by  the  marriage. — i  Kent 
Com.,  527.     Farce  and  Hemblig''s  case,  4  Co  ,  60,  b. 

The  legal  consequence  of  marriage  is,  that  the  husband  and  wife  are 
one  person  in  law;  that  is,  the  very  being  or  legal  existence  of  the  wife 
is  suspended,  or  at  least  incorporared  or  consolidated  in  that  of  her  hus- 
band, during  cov-erture.  —  1  Blacks.  Com.,  p.  442.  And  see  further  on 
the  subject,  .Morivan  v.  Thompson,  3  Hag.  Eccle.  Rep.,  239.  Plovjl.  Rep., 
343.     Hodsden  v.  Lloyd,  2  5/-o.,  534.     Doe  v.  Staple,  2  Term.  Rep.,  634. 

But  the  will  of  a.  feme  covert,  made  during  marriage,  under  a  power, 
is  not  revoked  by  her  surviving  husband. — Morwan  v.  Thompson,  3  Hag. 
Eccle.  Rep.,  239. 

A  valid  agreement  or  covenant  to  convey  lands,  which  equity  will 
specifically  enforce,  will  also  operate  in  equity  as  a  revocation  of  a  previous 
devise  embracing  the  lands  ;  in  fact,  it  is  as  much  a  revocation  of  the  will, 
in  equity,  as  a  legal  conveyance  of  the  lands  would  be  at  law.  It  is  held, 
on  the  ground  principally  of  its  being  evidence  of  an  alteration  of  the  tes- 
tator's mind,  that  any  alteration  of  the  estate  or  interest  in  the  lands  de- 
vised by  the  act  of  the  testator,  is  an  implied  revocation  of  the  will.  If  a 
testator  conveys  away  the  estate,  and  then  takes  it  back  again  by  the  same 
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instrument,  or  by  adeclration  of  uses,  it  is  a  revocation  of  the  will,  even 
thouiT-h  it  was  not  the  intention  of  the  testator  that  it  should  so  operate  j 
for  the  law  requires  that  the  same  interest  which  the  testator  had  when 
he  made  the  will,  should  continue  to  be  the  same  interest,  and  remain  un- 
altered to  his  death.  It  may  be  thought  hard,  perhaps  inconsistent  and 
unreasonable,  to  hold  an  act  to  be  a  revocation  which  was  not  so  intended 
by  tlie  testator,  and  more  especially  when  his  intention  was  directly  the 
contrary.  But  hard  and  unreasonable  as  i^  appears  in  some  of  its  excres- 
cences, it  is  nevertheless  a  well  established  principle,  though  a  very 
strict  and  technical  rule  of  law;  and  notwithstanding  it  has  been  repeat- 
edly assailed  by  great  weight  of  argument,  has,  nevertheless,  stood  its 
ground  immovable,  on  the  strength  of  authority,  as  if  it  had  been  one  of 
the  essential  landmarks  of  property.  This  rule  of  law  has  been  a  matter 
of  much  complaint,  and  the  English  courts  have  latterly  shown  a  strono- 
disposition  not  to  assume  the  doctrine,  unless  there  was  some  express 
authority  for  it. 

Lord  Hardwicke,  in  Parsons  v.  Freeman,  admitted  that  these  were 
prodigiously  strong  it&tanc«^s  cf  the  severity  of  the  rule  ;  and  Lord  Mans- 
field observed,  that  the  Earl  cf  Lincoln's  case,  decided  upon  the  same 
principle,  was  shocking;  and  that  some  overstrained  resolutions  of  the 
courts  upon  constructive  revocation,  contrary  to  the  real  intention  of  the 
testator,  had  brought  scandal  upon  the  law. 

Ability  and  research  have  moved  hand  in  hand  together  ;  cases  have 
been  investigated  and  discussed  both  by  the  courts  of  law  and  equity. 
The  rule  has  been  strenuously  opposed,  but  it  has  been  again  and  again 
recognized  and  confirmed,  that  by  a  conveyance  of  the  estate  devised,  the 
will  was  revolted,  because  the  testator  had  once  parted  with  the  estate,  as 
has  been  before  remarked.  The  revocation  is  upon  the  technical  ground, 
that  the  estate  has  been  altered,  or  new-modelled,  since  the  execution  of 
the  will.  Many  cases  may  bs  cited  in  coalinnition  of  the  foregoing:  I 
refer  to  a  few  of  them. — Goodtitle  v.  Olway,  1  £os.  Si'  Pull.,  516.  7  Tern 
Rep.,  399.  S.  C.,  3  Vesey,  650.  Charmaa  v.  Chorman,  14  Vesey,  584. 
Va^vier  v.  Jeffrey,  2  Barn.  <Sf  Aid.,  463.  3  Burr.  Rep.,  149  L  Do /glass^ 
Rtp.,  1-2-2.  3  Atk.  Rep.,  748.  Trever,  Ch.  J.,  in  Arthur  v.  Bockenham, 
Fifz  Gi').  Rep.,  240.  1  Roll.  Abr.,  616,  tit.  Devise,  S.  Dister  v.  Dister, 
3  Lo.v.  Rep.,  lOS.  Darley  v.  Darley,  3  Wills.  Rep.,  6.  Roper  v.  Rad- 
cliffe,  10  Mod.  Rep.,  233.  Lord  Hardwicke  and  Lord  Eldon,  3  Atk.  Rep., 
748,  833.  7  Vesey,  273.  2  Swanst.  Rep.,  288.  Hitchins  v.  Bossett,  3 
Mod.  Rs.n.^  233.  Goodriirht  v.  Harwood,  Cowp.  Rep.,  Ho.  Cotter  v.  Snyir, 
2  P.  Wm.,  622.  RHer^v.  Waser,  [bid,  332.  Mayer  v.  Gowland,  Dick- 
ens^ Rep.,  563.  Knolly  v.  Alcock,  5  Vesey,  654.  Vawser  v.  Jeffrey,  2 
Swanst.  Rep.,  268.  Walton  v.  Walton,  7  Johns.  Ch.  Rep.,  258.  Monta- 
gue  V.  Jeff'riyt,  1  Roll.  Ahr.,  615. 

These  doctrines  of  the  English  cases  have  been  reviewed  in  this 
country,  and  assumed  to  be  binding,  as  part  of  the  settled  jurisprudence 
of  the  land.  Some  of  the  excesses  to  which  the  English  doctrine  has 
been  carried,  it  is  true,  have  not  been  acquiesced  in,  but  the  essential  rules 
have  been  taken  to  be  law.  See  Walton  v.  Walton,  7  Johns.  Ch.  Rep.^ 
258.     Ballard  v.  Carter,  5  Pick.  Rep.,  112. 
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If  the  first  win  be  not  actually  cancelled  or  destroyed,  or  expressly 
revoked,  on  making  a  second,  and  the  second  will  be  afterwards  cancelled, 
the  first  will  is  said  to  be  revived. — Goodright  v.  Glazier,  4  Burr.  Reports 
2512. 

But  whether  the  revocation  of  a  second  will,  revives  a  former  uncan- 
celled will,  does  not  seem  quite  settled  ;  much,  therefore,  in  such  a  case, 
will  depend  on  circumstances. — Kirkardbrightx.  Kirkardbright,  \  Hagg. 
Eccle.  Rep.,  325.  See  further,  on  this  subject.  Onions  v.  Tyner,  1  P.  Wm. 
3l)3.  Burionshaw  v.  Gilbert,  Cowp.  Rep.,  49.  Jackson  v.  Holloway,  7 
Johns.  Rep.,  394.    Rogers  v.  Petis,  1  Adams^  Rep.,  30.  Calvin  v.  Frazer, 

2  Hagg.  Eccle.  iJep.,  266.  Bougheyv.  Morton,  3  Hagg.  Eccle.  Rep.,  191, 
note  S.  P.  Bethel  v.  Moore,  2  Dev.  4-  Bat.,  311.  Lilliev.  Lillie,2Hagg. 
Eccle.  Rep.,  184. 

The  mere  act  of  cancelling  a  will,  does  not  amount  to  anything,  im- 
less  it  be  done  animo  revocandi.  But  any  cancellation,  however  slight, 
with  a  declared  intent,  will  be  a  sufficient  revocation;  and,  therefore, 
throwing  a  will  on  the  fire,  with  an  intent  to  burn  it,  though  it  be  only 
slightly  singed,  and  escape  destruction,  is  sufficient  evidence  of  the  inten- 
tion to   revoke. — Bibb  v.  Thomas,  2  Blacks.  Rep.,  1043. 

An  obliteration  of  part  of  the  will  is  only  a  revocation  pro  tanto. — 
Short  V.  Smith,  4  East's  Rep.,  419.  Sutton  v.  Sutton,  Cowp.  Rep.,  812. 
Larkins  v.  Larkins,  3  Bos.  «^  Pull.,  16. 

There  is  an  exception,  however,  to  the  rule,  in  case  of  mortgages  and 
charges  on  an  estate,  and  they  are  taken  out  of  the  general  rule,  on  the 
fact  of  being  securities  only. — Sparrow  v.  Hardcastle,  3  Atk.  Rep.,  798. 
S.  C,  7  Term  Rep.,  416,  note.  Bridge  v.  The  Duchess  of  Chandos,  2  Ves. 
Jun.,  418.     Harwood  v.  Oglander,  6  Ves.,  221. 

2.  Can  the  executor  or  administrator  of  a  person  who  dies  in  a  foreign 
country,  maintain  an  action  in  this  country  by  virtue  of  letters  testamen- 
tary or  of  administration  granted  to  him  abroad  1 

He  cannot.  This  rule  is  fully  established  by  repeated  decisions  in 
many  of  the  States. — Bull  v.  Rice,  Camer  <Sf  Noriu.,  69.     Riley  v.  Riley, 

3  Dai/'s  Cases,  74.  Champlin  v.  Tilley,  Day^s  Cases,  301.  Dickinson^ s 
Adni.  V.  McCraw,  4  Randolph,  158...  Glenn  v.  Smith,  2  Gill  ^  Johns,. 
493.  Morrell  v.  Dickey,  1  Johns.  Ch.  Rep.,  153.  Stearns  v.  Burnham,5 
Greenleaf,  261.  Stevens'  Adm.  v.  Gaylord,  11  Mass.,  256.  Goodwin  v. 
Jones,  3  Mass., 614.  Dangcrfield  v.  Thurston,20  Mart.  Lou.  Rep.,222. 
Fenwick  v.  Sears,  1  Crunch,  259.  Dixon's  Ex'rs  v.  Ramsay's  Ex'rs.,  3 
Crunch,  319,  323.  Kerr  v.  Moon,  9  Wheaton's  Rep.,  565.  Armstrong  v. 
Lear,  12  Wheaton's  Rep.,W9.  Perkins  v.  Williams,  2  iSoo^  462.  Thomp- 
son V.  Wilson,  2  N.  H.  Rep.,  291.  But  on  the  ground  of  such  letters  tes- 
tamentary or  of  administration,  an  auxiliary  probate  authority  or  adminis- 
tration will  be  granted.  With  regard  to  the  probate  of  wills  of  foreigners, 
see  following.— Lo.g-a7iv.  Fairlie,2  Sim.  ^  Stu.,  284.  1  Myln.iSfC.  59. 
Lnn-e  v.  Farlie,  1  Madd.,  101.  Anderson  v.  Cauntier,  2  My  In.  <Sf  K.,  763. 
Taylor  v.  Bell,  2  Myln.  ^  C,  89.  Stated  p.  1445.  Lee  v.  Moore,  Palm., 
163.  Tourtonv.  Flower,  3  P.  Wm.,  369.  Vantheinen  v.  Vantheinen, 
Fitz.,  204.    Raymond  v.  Waierville,  2  Cas.  Temp.,  Lee,  358.    Spratt  v. 
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Harris,  4  Hagg.,  \Qh.  Bum  v.  Cole,  Adhl.,  416.  Atkins  v.  Smith,  2 
Atk.,iS3.  Curling  V.  Thornton,  2  Add.,  21.  Collectanea  Juridica,  vol.  1, 
pp.  323,  3::1.  2  Add.,  22.  Moore  v.  Darell,  4  Hagg.,  34().  Larpent  v. 
Sindry,  1  Hagg.,  382.  Dixon  v.  Ramsay,  3  Cranch's  Rep.,  319.  United 
States  V.  Crosby,  7  CrancK's  Rep.,  115.  iCerr  v.  Moon,  9  I-VAeaf.  i?ep., 
565.  Dresesbats  v.  Bcrguier,  1  Binney's  iJep.,336.-  Deconche  v.  Savatier, 
3  Johns.  Ch.  Rep.,  210.  Holmes  v.  Remson,  4  Johns.  Ch.  i?ep.,4()9,  470. 
Dawes  v.  Boylston,  9  Mass.  Rep. ,331.  Harvey  v.  Richard,  I  Mason^s 
Rep.,  40S.  Topham  v.  Chapman,  1  Con.?^  iJe/).,  /S.  C,  292.  Crofton  v. 
/.s/t'y,  4  Greenleafs  Rep.,  134.  >Sf(?/?f  v.  McLeod,  2  McCord's  S.  C.  Rep., 
354.  Daxoesv.  Head,  3  Pick.  Rcp.,\'2,S.  Smith's  Adm.  v.  Union  Bank  of 
Georgetown,  5  Pe/crs,  519.  Harrison  v.  Sterry,y)  CVancA,  289.  Picqvet 
App.  Pick.,  6.3.  Jennison  v.  Haps^ood,  10  Pick.,  77.  Thompson  v.  PVf/- 
son,  2iV./-/.  /2ep.,  291.  Harper  v.  Butter,  2  Per.  i?fp.  <S.  C.  239.  Graewe 
ct  ah  V.  Harris,  1  Dallas,  456.  McCullough  v.  Young,  1  Binncy,  63.  S. 
C,  4  Dallas,  292.  iCra/t  v.  TyzcA:ei/,  4  G?^7Z  4*  Johns.,  332.  Anstruther  r 
Chalmer,  2   <Sm.,  1. 
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JUDGMENT. 
QaasUon.  ^ai* 


1  what  is  a  judgment 


OF  FOREIGN   JUDGMENTS. 


1  effect  of,  in  rem              ......  y 

2  effect  of,  in  personam           .             .             .             .             .  .10 

"  distinction  in  English  courts  between  suits  brouirht  to  enforce  a 

foreign  judgment,  and  pleading  such  judgment  in  bar  .      ib. 

3  rule  on  same  point  in  United  States        .             .             .             .  ib. 

4  French  rule              .            .            .            .            .            .  .11 

15  effect  of  condemnation  in  admiralty,  upon  a  neutral  warranty, 

(Vol.1.) .512 

5  mode  of  enforcing  foreign  judgments      .            .            .            .  11 

OF  JUDGMENTS  IN  THE  FEDERAL  COURTS. 

1  general  rules  governing  the  execution  of  judgments             .  .11 

2  effect  of  state  laws  upon  judgments  of  the  federal  courts           .  12 

OF  JUDGMENTS  IN  SISTER  STATES. 

1  effect  in  one  state  of  judgment  rendered  in  another             .  .       13 

2  necessary  form  of,  to  give  effect               .             .             .             .  ib. 
5  act  of  Congress  giving  efiect  to  records  does  not  apply  to  the  fede- 
ral courts     .......  14 

4  applies  to  justice  of  the  peace          .            .            .            .  .15 

5  rule  as  to  penal  actions               .....  ib. 
'6  judgment  of  sister  states  in  criminal  cases  .            .            .  .      ib. 

7  relief  in  equity                ....•«  16 

OF  DOMESTIC  JUDGMENTS. 

1  effect  of,  as  regards  the  matter  in  dispute                .            .  .16 

2  in  ejectment        ......*  17 

3  effect  of  judgments  upon  third  persons          .             .             •  .lb. 

4  rule  where  judgment  constitutes  part  of  title     .             .             .  18 

6  judgment  in  trespass  and  trover       .             .             .             .  .       ib. 
1  erroneous  judgments  when  called  in  question  in  courts  Of  concur- 
rent jurisdiction            .             .             .             .             .  .       19 

8  as  to  pleading  judgments             .             .             .             .             .  20 

9  conclusiveness  of  judgment  in  criminal  cases          .            .  .       ib* 
10  effect  of  award  by  arbitrators     .....  21 

OF  THE  LIEN  CREATED  BY  JUDGMENT. 

1  modern  doctrine        .             ,             .             .             .             •  .111 

1  when  commence  upon  property               ....  22 

2  upon  estate  for  years            .             .            ,            ,            ,  .       ib. 

3  upon  after  purchased  lands        .            ,            ,            .            ,  ib. 
•4  revival  by  .tcire  faciaa         ,            ♦           •            •            •  .123 


UWKX. 


Question. 

5  Stay  of  execution  as  regards  the 

6  eflect  of  judgment  upon  a  garnishee      .  , 

OF  BELIEF  IN  EQDITY. 

1  general  nile  as  to,  against  a  judgment  at  law 

OF  ARREST  OF  JUDGMZXT. 

1  invariable  rule  as  to       . 

2  effect  of       . 

3  for  a  fault  in  the  issue     .... 
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1 1  laws  impairing  the  obligation  of  contract  t 

LEASE. 
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4  rule  where  buildings  leased  are  destroyed  . 
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11  words  "  touching  all  my  temporal  estate"    . 

12  devise  to  "  children"      .... 
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9  how  determine  between  preceding  and  subsequent  conditions 


67 
6& 


69 
ib. 
ib. 
70 
ib. 
71 
ib. 
ib. 
ib. 
72 
ib. 
ib. 
ib. 
73 
ib. 


73 

ib. 
74 
ib. 
75 
ib. 
76 
77 
ib. 
78 
79 


80 
ib. 

81 

82 
83 
84 


SPECIFIC  AND  PECUNIARY  LEGACIES. 

1  what  is         .....  . 

2  general  rule  as  to 

3  when  lands  will  be  sold        .... 

VESTED  LEGACIES. 

1  what  is  ..... 

2  devise  to  a  mother  for  maintenance  of  her  child 
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4  when  charged  upon  personalty 
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3<  when  void  for  uncertainty    . 


88 
89 
ib. 


AUNT  U^OACISS. 


^esdoB. 

1  rule  as  to 


ABATEMENT  AMD  BEFUNDINO. 

1  general  rule  as  to  abatement      .  •  .  .  . 

2  rule  as  to  specific  legacies  ..... 

3  legacy  given  to  executor  ..... 

ACCUMULATIVE  AND  SUBSTITUTIONAI.  LEGACIES. 

1  in  what  cases  substitutional  .  .  .  .  . 

2  when  cumulative  ...... 

3  substitutional  as  to  person  ...... 

WHERE  THE  LEGATEE  SHALL  HAVE  INTEREST  OR  MAINTENACE. 

1  in  what  case  interest  is  allowed  .... 

2  as  to  interest  upon  interest  .  .  ... 

4  rule  as  to  interest  where  no  time  of  payment  is  specified 

5  rule  as  to  allowance  of  maintenance  .  .  . 
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1  general  rule  ...... 

REMEDY  FOR  THE  RECOVERY  OF  A  LEGACY. 
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OF  PAYMENT. 

1  when  are  legacies  payable  ..... 

2  fund  out  of  which  payable        ....  •  . 

3  bequest  ia  lieu  of  dower       ..... 


OF  SECURITY. 


I  rule  as  to 
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3  when  libel  is  in  a  foreign  language        ....  105 

OF  THE  INDICTMENT. 

1  necessary  averments                                     .            .            •  .106 

OF  THE  EVIDENCE. 

2  rule  as  to  proving  malice  .  .  .  •  .106 
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LIEN. 
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PRIORITY  OF  THE  UNITED  STATS5. 
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OF  JTJDICIAl  LIEN. 
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see  question  9,  page  180,  post. 

6  by  deposit  of  deeds         ......  ib. 

8  rule  in  equity  where  one  has  a  lien  on  two  funds    .            .  .114 

9  how  liens  are  extinguished         .....  ib. 

LIMITATIONS,  STATUTE  OF. 

1  origin  of       .......  .     115 

AS  TO  REAL  AND  MIXED  ACTIONS. 
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CASES  NOT  BARRED. 

1  M  to  tract!  ........    119 
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4  what  will  amount  to  an  account  stated        ...  ib. 
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3  rule  in  equity      .......  129 

GENERAL  PRINCIPLES. 
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2  limitations  of  foreign  countries                ....  130 

3  prescription  against  the  state           .             .             .             .             .  ib. 
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LIS  PENDENS. 
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LUNATICS  AND  IDIOTS. 
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2  proof  in  matter  of  lunacy     .            .            .            .            •            .  ib. 
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1  how  defined         . 

3  civil  nature  of 

4  how  formed 

5  according  to  the  Roman  law 

6  civil  disabilities  to  contract 

7  age  of  consent 

8  consent  of  parents 

9  eflect  of  fiaud  upon  the  contract 

see  vol,  1,  p.  411  to  413. 

10  effect  of  insanity 
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12  effect  of  incestuous  marriage 
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2  exceptions  to  the  rule 
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6  rule  as  to  mistakes  in  settlements         .... 
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OF  VOLUNTARY  SETTLEMENTS. 
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OF  MORTGAGES. 
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